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1  might  inatance  id  other  profesaiona  the  obligation  men  lie  under  of 
applj"!!!^  themaelvea  to  ecrtain  parta  of  HiBtory;  and  I  can  hardly  for- 
bear domg  it  in  that  of  the  Law,  —  in  ita  nature  the  noblest  and  most 
beneficial  to  mankind,  in  its  abuse  and  debasement  the  most  sordid  ami 
the  most  periiiciouM.  A  lawyer  now  ia  nothinp;  more  (I  apeak  of  ninety- 
nine  in  a  hundred  at  least),  to  use  some  of  Tully's  words,  "lusi  leguleius 
quidesQ  cautm,  et  acutus  praeco  QCtiD&um,  cantor  fonnulanuQ,  auceps 
s>'llai)arum."  But  thertj  have  been  la-WTers  that  were  orators,  philoso- 
phers, historians:  tiicre  have  been  Bacons  and  Clarendons.  There  will 
be  none  such  any  more,  till  in  some  better  age  true  ambition,  or  tlie  love 
of  fame,  prevails  over  avarice;  and  till  men  find  leisure  and  encourage- 
mvj}t  to  prepare  themsetvea  for  the  exercise  of  this  profession,  by  climb- 
ing up  to  the  vantage  ground  {so  my  Lord  BacoD  calls  it)  of  Science, 
instead  of  grovelling  all  tlitir  lives  btiow,  in  a  mean  but  gaittful  applica- 
tion of  all  the  Uttlc  arte  of  chicane.  Till  this  happen,  the  profcs^itju  of  the 
law  nill  scarce  dcser^'e  to  be  ranked  among  the  learned  professioiia.  And 
whenever  it  happens,  one  of  the  vantage  gr-oniitb  to  which  men  must 
climb,  ia  Metapbj'sical,  and  the  other,  Historicat  Knowledge,  Henry 
St.  John,  Viscount  Boungeboki!,  LeUera  an  the  Sludy  oj  History  (I73.B). 

ttTioes'ff  bringj  a  fruitful  idea  t*>  any  brftnch  of  knowledge,  or  rends 
the  veil  that  seems  to  sever  one  portion  from  another,  hie  name  is  ■vvritten 
in  the  Book  among  the  buildcra  of  the  Temple.  For  an  English  lawyer 
it  is  hardly  too  much  to  say  that  the  methotb  which  Oxford  invited  Sir 
Henrj-  Maine  to  demonstrate,  in  tliis  chair  of  Hiatorical  and  Comparative 
Jurisprudence,  have  revolutionised  our  legal  hist-ory  and  largely  trans- 
fonned  our  current  tcxt^books. — Sir  Frederick  Pollock,  Bart.,  The 
Hiskiry  of  Ccmpwaim  JvfisprtidcJtce  (Farewell  Lecture  at  the  Uaiver- 
sity  of  Oxford,  1903). 

No  piece  of  History  ia  true  when  aet  apart>  to  itself,  divorced  and  iso- 
lated. It  is  part  of  an  intricately  pieced  whole,  and  must  needs  be  put 
in  ita  place  in  the  netted  scheme  of  events,  to  receive  its  true  color  and 
estimation.  We  are  all  partners  in  a  common  undertaking|  —  the  illumi- 
Itation  of  the  thoughts  and  actions  of  men  as  aesociated  m  aociety,  the 
life  of  the  human  spirit  in  this  familiar  theatre  of  Coflperative  effort  in 
which  we  plaj-.  bo  changed  from  age  to  age,  and  yet  ao  much  the  same 
throughout  the  hmrjing  centuries.  The  day  for  syntheais  hits  come.  No 
ooe  of  us  can  safely  go  fomard  without  it.  —  Woonnow  Wilson,  The 
VmiOl/  Unitij  of  History  (Address  at  the  World's  Congress  of  Arts 
BJid  Science,  St.  Louis,  lHOi}. 
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GENERAL  INTRODUCTION  TO  THE  SERIES 

"All  histoiy,"  said  the  lamented  master  Maitland,  in  a  memo- 
rable epigram,  "is  but  a.  seamless  web;  and  he  who  endeavors  to 
tell  but  a  piece  of  it  must  feel  that  hb  first  sentence  tears  the 
fabric." 

This  aeamlesa  web  of  our  own  le^al  history  unites  us  inseparably 
to  the  history  of  Western  and  Southern  Europe.  Our  main  interest 
must  naturally  center  on  deciphering  the  pattern  which  lies 
directly  before  us,  —  that  of  the  Anglo-American  law.  But  in 
tracing  the  warp  and  woof  of  its  structure  we  are  brought  inevi- 
tably into  a  larger  field  of  vision.  The  story  of  Western  Continental 
Law  is  made  up,  in  the  last  analysis,  of  two  great  movements, 
racial  and  intellectual.  One  is  the  Germanic  migrations,  planting 
a  solid  growth  of  Germanic  custom  everj'whcre,  from  Danzig 
to  Sicily,  from  London  to  Vienna.  The  other  is  the  posthumous 
power  of  Roman  law,  forever  resisting,  struggling,  and  coalescing 
with  the  other.  A  thousand  detailed  combinations,  of  varied 
t>'pes,  are  developed,  and  a  dozen  distinct  systems  now  survive 
in  independence.  But  the  result  is  that  no  one  of  them  can  be 
fully  understood  without  surveying  and  tracing  the  whole. 

Even  insular  England  cannot  escape  from  the  web.  For,  in 
the  first  place,  all  its  racial  threads  —  Saxons,  Danes,  Normans  — 
were  but  ertensions  of  the  same  Germanic  warp  and  woof  that 
was  making  the  law  in  France,  Germany,  Scandinavia,  Nether- 
lands, Austria,  Switzerland,  Northern  Italy,  and  Spain.  And, 
in  the  next  place,  its  legal  culture  was  never  without  some  of  the 
same  intellectual  influence  of  Roman  law  which  was  30  thoroughly 
overspreading  tbe  Continental  peoples.  There  is  thus,  on  the 
one  hand,  scarcely  a  doctrine  or  rule  in  our  own  system  which  can- 
not be  definitely  and  profitably  traced  back,  in  comparison,  till 
we  come  to  the  point  of  divergence,  where  we  once  shared  it  in 
common  with  them.  And,  on  the  other  hand,  there  is,  during  all 
the  intervening  centuries,  a  moK  or  less  constant  juristic  socia- 
bility {if  it  may  be  so  called)  between  Anglo-American  and  Con-, 
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tinentoJ  Law;  and  its  reciprocal  influences  make  the  story  one 
and  inseparable.  In  shnrt,  there  is  &  tangled  (xtmnion  ancestry, 
racial  or  intellectual,  for  the  law  of  all  Western  Europe  and  ourselves. 

For  the  sake  nf  legal  science,  this  stor^'  should  now  become  a 
familiar  one  to  all  who  are  studious  to  know  the  history  of  oiir 
own  law.  The  time  is  ripe.  During  the  last  thirty  years  Euro- 
pean scholars  have  placed  the  historj*  of  their  law  on  the  footing 
of  modern  critical  and  philosophical  research.  And  to-day,  among 
ourselves,  we  find  a  marked  widening  of  view  and  a  vigorous 
interest  in  the  comparison  of  other  peoples'  legal  institutinns. 
To  the  satisfjnng  of  that  interest  in  the  present  field,  the  only 
obstacle  is  the  lack  of  adequate  materials  in  the  English  language. 

That  the  spirit  of  the  times  encourages  and  demands  the  study 
of  Continental  Legal  History'  and  d-ll  useful  aids  to  it  was  pointed 
out  in  a  memorial  presented  at  the  annual  meeting  of  the  Asso- 
ciation of  American  Law  Schools  in  August,  l90i>: 

"The  recent  spread  of  interest  in  Comparative  Law  in  general  is 
Tiotyble,  The  Comparative  Law  Bureau  of  the  American  Bar  Ass'Kia- 
tion:  the  Pan-American  Scientific  Congress^  the  American  Institlile 
of  Criminal  Iaw  and  Criminology;  the  Civic  P'oderation  Conference 
on  Uniform  Ix-^slatlon;  the  International  ConKTc^  of  Kiatoryi  the 
libraries'  accessions  in  foreign  law,  the  work  of  these  and  other 
mo\'ements  touches  at  various  points  the  bodies  of  Continental  law. 
Such  actii-ities  serve  to  remind  us  constantly  that  we  ha-;-e  in  English 
no  histories  of  Continental  law.  To  pay  any  attention  at  all  to  Con- 
tilielltal  law  mc&tis  that  Its  history  must  be  more  or  less  Considered. 
£^ach  nf  these  countries  has  its  own  legal  system  and  its  own  legal 
history.  Yet  the  law  of  the  Conrinent  was  never  so  foreign  to  Eng- 
hsh  as  the  English  law  was  foreign  to  Continental  jurisprudence. 
It  is  merely  malntainiuR  the  hvst  traditions  of  our  own  legal  litera- 
turp  if  we  piead  for  a  continued  3t«dy  of  Continental  legal  history, 

"  AVe  believe  that  a  better  acquaintance  with  the  reaulta  of  modem 
scholarship  in  that  tii-ld  nill  bring  out  new  points  of  contact  and 
llirow  new  liglit  upon  the  development  of  our  omu  law.  Moreover, 
the  present-day  moiemcnts  for  codification,  and  for  the  reconstruc- 
tion of  many  departments  of  the  law,  make  it  highly  desirable  that 
our  profcfwion  should  be  nvll  informed  as  to  the  history  of  the  nine- 
teenth centur>-  on  the  Continent  in  its  great  measures  of  law  reform 
and  codification. 

"  For  these  reasons  we  believe  that  the  thoughtful  American  lawyers 
and  students  sliould  have  at  their  disposal  translations  of  some  of 
the  best  works  in  Continental  legal  history." 

And  the  following  resolutioD  was  tlieo  adopt&l  unanimotuly  by 
the  Association: 
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"That  a  committee  of  five  be  appointed,  on  Translations  of  Conti- 
nental Legal  History,  with  authority  to  majige  for  the  translation 
and  publication  of  suitable  works." 

The  Editorial  Committee,  then  appointed,  spent  two  years  in 
stud^-lng  the  field,  making  selections,  and  arranging  for  trans- 
lations. It  resolved  to  treat  the  undertaking  as  a  wliole;  and  to 
co-ordinate  tlie  series  as  to  (1)  periods,  (2)  countries,  and  (3) 
topics,  30  as  to  give  the  most  adequate  survey  within  the  space- 
limits  available. 

(1)  As  to  periods,  the  Committee  resolved  to  include  modem 
times,  as  well  as  earlj-  and  medifeval  periods;  for  tn  usefulness 
and  imf>ortance  they  were  not  less  imperative  in  their  claim  upon 
our  attention.  Each  volume,  then,  was  not  to  be  merely  a  valu- 
able torso,  lacking  important  epochs  of  development;  but  was 
to  exhibit  the  history-  from  early  to  modem  times. 

(2)  As  to  countries,  the  Committee  fixed  upon  France,  Ger- 
many, and  Italy  as  the  central  fields,  leaving  the  histor.-  in  other 
countries  to  be  touched  so  far  as  might  be  incidentally  possible. 
Spain  would  have  been  included  as  a  fourth;  but  no  suitable  boot 
was  in  existence;  the  unanimous  opinion  of  competent  scholars 
is  that  a  aiutable  histor>"  of  Spanish  law  has  not  jet  been  written. 

(3)  As  to  topics,  the  Committee  accepted  the  usual  Continental 
divisiotia  of  Civil  (or  Private),  Commercial.  Criminal,  Procedural, 
snd  Public  Law,  and  endeavored  to  include  all  6ve.  But  to  repre- 
sent these  five  fields  under  each  principal  country  would  not  only 
exceed  the  inevitable  space-limits,  hut  would  also  duplicate  much 
common  ground.  Hence,  the  grouping  of  the  Individual  volumes 
was  arranged  partly  by  topics  and  partly  by  countries,  as  follows: 

Commercial  Law,  Criminal  Law,  Civil  Procedure,  and  Criminal 
Procedure,  were  allotted  each  a  volume;  in  this  volume  the  basis 
was  to  be  the  general  European  history  of  early  and  mediteval 
times,  with  speda!  reference  to  one  chief  countrj-  (France  or 
Germany)  for  the  later  periods,  and  with  an  excursus  on  another 
chief  eounti^'.  Then  the  Civil  (or  Private)  Law  of  France  and 
of  Germany  was  given  a  volume  each.  To  Italy  was  then  given 
a  volume  covering  all  five  parts  of  the  field.  For  Public  Law  (the 
subject  least  related  in  historj-  to  our  o-vi\),  a  volume  was  given 
to  France,  where  the  common  starting  point  with  England,  and 
the  later  divergences,  have  unusual  importance  for  the  history 
of  our  courts  and  legal  methods.  Finally,  two  volumes  were 
allotted  to  general  surveys  indispensable  for  viewing  the  connec- 


tion  oS  parts.  Of  these,  an  introductory  volume  deals  nith  Sources, 
Literature,  and  General  Movements,  —  in  short,  the  external 
history  of  the  law,  as  the  Continentals  call  It  (corresponding  to 
the  aspects  covered  by  Book  I  of  Sir  F.  Pollock  and  Professor 
.F.W.Maitland's"Histor>' of  the  English  Uw  before  Edward  I"); 
and  a  final  volume  analyzes  the  specific  features,  in  the  evolution 
of  doctrine,  common  to  all  the  modem  systems. 

Needless  to  say,  a  Series  thus  co-ordinated,  and  precisely  suited 
for  our  own  needs,  was  not  easy  to  construct  out  of  materials 
writteo  by  Continental  scholars  for  Continental  needs.  The 
Committee  hopes  that  due  allowance  will  be  made  for  the  diffi- 
culties here  encountered.  But  it  is  convinced  that  the  ideal  of 
a  co-ordinated  Series,  which  should  collate  and  fairlj'  cover 
the  various  fields  as  a  connected  whole,  is  a  correct  one;  and  the 
endeavor  to  achieve  it  WtII  sufficiently  explain  the  choice  of  the 
particular  materials  that  have  been  used. 

It  remains  to  acknowledge  the  Committee's  indebtedness  to 
all  those  who  have  made  this  Series  possible. 

To  numerous  scholarly  advisers  in  many  Emxi'pean  universities 
the  Committee  is  indebted  for  valuable  suggestions  towards 
choice  of  the  works  to  be  translated.  Fortified  by  this  ad>'ice, 
the  Committee  is  confident  that  the  authors  of  these  volumes 
represent  the  highest  scholarship,  the  latest  research,  and  the 
widest  repute,  among  European  legal  historians.  And  here  the 
Committee  desires  also  to  express  its  indebtedness  to  Elbert  H. 
Gary,  Esq.,  of  New  York  City,  for  his  ample  provision  of 
materials  for  legal  science  in  the  Garj'  Library'  of  Continental 
Law  {in  Korthwestem  University).  In  the  researches  of  prep- 
aration for  tlu3  Series,  tho»e  materials  were  found  indispensable. 

To  the  authors  the  Committee  is  grmteful  for  their  willing 
co-operation  in  alloH-ing  this  use  of  their  works.  Without  ex- 
ception, their  consent  has  been  cheerfully  accorded  in  the 
interest  of  legal  science. 

To  the  publishers  the  Committee  expresses  its  appreciation 
for  the  cordial  interest  shown  tn  a  class  of  hterature  so  impor- 
tant to  the  higher  interests  of  the  profession. 

To  the  translators,  the  Committee  acknowledges  a  particular 
gratitude.  The  aecomplishments,  legal  and  linguistic,  needed  for 
a  task  of  this  sort  are  indeed  exacting;  and  suitable  translators 
are  here  no  less  needful  and  no  more  numerous  than  suitable 
autliors.   The  Committee,  on  behalf  of  our  profession,  acknowl- 
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edges  to  tium  a  spedal  debt  for  thdr  cordial  services  on  bdialf 
of  l^al  sdence,  and  commenda  them  to  the  readers  of  these  vol- 
umes with  the  reminder  that  without  their  labors  this  Series 
would  have  been  a  fruitless  dream. 

So  the  Committee,  satisfied  with  the  privilege  of  having  intro- 
duced these  authors  and  their  translators  to  the  public,  retires 
fmn  the  scene,  beapealdng  tat  the  Series  the  interest  of  lawyers 
and  histraians  alilffi. 

The  EDrromAL  Comhittee. 
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Topic  2.    Pemonb  cnder  a  DiBABiLtrr.  SS  577-587    867-888 

$  577.  Status  and  Capacity  of  Pervios.  }  578.  ForeiRnen  or 
AJims.  i  379.  The  aomo.  —  (A>  Th?  Fpudat  r>Bw.  $  580.  The  Same. 
—  (B)  Transfonnalian  of  the  seienioriiil  right  into  a  tlomimial  n'Kht. 

i56l.  The  Same.  — <Cj  Nalion^ity.  S  5.S2,The  Samo.— (D)  Disa- 
ilityof  aliens  or  rightof  sncwasion  lo  the  (state  of  dweascd  aliBus. 
S  5S3.  TheSame.  — (E)  How  diij  tho  Cmwo's  aucct^esLon  to  the  m- 
late  of  a  deceased  alirji  disappear?     j  5S4.  Those  Civilly  Dead. 

J5S5.  Entcnng  ReJigiou?  Ordcro.    {  686.  The  Penal  Civil  ^Deatb. 
587.  hcpm  and  Outcaata. 

Tone  3.    LeoiU,  T^rsona,  }}  SS3-6dO  889-905 

g  5S8.  PoUlic&l  Bodies.  J  589.  Corporattoiu  rOodies  and  Com- 
muoicies,  Persons  in  Mortmain).  $  590.  Foumlations,  "  Pice  Csiias." 
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Bt  JOHN  H.  WIGMORE^ 

A  NAiiHOW  ridge  of  upland  In  southern  Switzerland  forces 
apart  two  streamlets,  whidi  afterwards  wander  away  for  a  thou- 
sand miles  and  emerge  as  the  Rhine  and  the  Danube  amidst 
different  races  on  opposite  sides  of  Europe.  But  no  story  of  an 
intellectual  separation,  entrained  by  physical  facts,  is  so  interest- 
ing as  that  which  was  effected  by  the  forty-mile  Channel  between 
France  and  England,  Eight  centuries  ago  it  was  possible  to 
eiqpeet  that  there  might  be  a  political  union  and  a  common  growth; 
the  Franks,  the  Normans,  and  the  Saxons  shared  a  common 
stock  of  Germanic  law;  France  did  not  exist;  Paris  was  not  yet 
a  real  capital;  the  Loire  was  still  a  symbolic  boundar>-  between 
two  types  of  civilization  more  different  than  Saxons  and  Franks; 
and  northern  France  was  capable  of  a  congenial  union  with  the 
Norman  kingdom.  Five  centuries  ago  this  had  ceased  forever  to 
be  possible;  the  persistent  barrier  of  the  Channel  had  done  its 
work.  Northern  France  had  knit  rather  with  Southern  France; 
and  French  law  was  never  to  he  the  same  as  English  law. 

Yet  at  the  outset  of  the  intervening  period  the  family  traits 
possessed  in  common  were  striking.  They  attract  us  with  the 
interest  which  we  should  have  for  brothers  of  the  same  family 
H'ho  are  forced  apart  hy  cireumstanws  and  grow  into  totally 
different  careers.  Norman  barons  and  clerks  filled  the  judicial 
benches  in  England.  French  was  the  language  of  the  forum. 
Numerous  surviving  legal  terms  — "  mortgage/'  "nuisance," 
"attorney,"  "tort."  "plea,"  "demur,"  and  the  rest  —  show  us 
how  thoroughly  French  lawj-ers  influenced  English  law.'  In 
England,  the  Norman  conquerors,  few  in  number,  did  not  and 
nruld  not  wholly  displace  the  content  of  the  institutions  which 
they  found;  but  at  least  they  supplied  form  and  method,  and 
much  more.    On  the  French  side,  the  Normans  ne\'er  acquired 

'  Profesaor  of  I^aw  in  Norttiweateni  TJnivemty,  and  duurman  of  the 
Editorial  Conimittec  for  this  Scries. 

'  "  U  wouM  hafJIy  be  loo  much  to  nay  that  at  the  present  day  almost  b,II 
our  words  that  Iiav'e  a  tl«fiiiite  legal  import  are  In  a  oertain  seniK  French 
words,"  PoUvtk  aW  MaUh^^S  "  Hbtory,"  I,  68. 
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legislative  domination:  but  the  legal  ideas  which  they  knew  and 
brought  over  were  shared  in  the  oiain  features  with  northern 
France.  The  early  records  of  legal  custom  —  such  as  the  "  Eta- 
blissements"  attributed  to  Louis  IX,  Beaumanoir's  "Coutumesde 
Beauvoisia,"  and  Bouteiller's  "Somiue  Rurale"  —  are  still  good 
sources  for  throwing  light  on  English  law,  Houard  made  a  col- 
lection entitled  "Anciennes  lois  des  Francois,  conscrvlcs  dans 
les  coutume3  Angloises."  which  contains  the  text  of  Litttt-tan, 
composetl  in  the  HlWs. 

Political  union  of  North  and  South  France  led  after  several 
centuries  to  fonnaJ  legal  unity,  under  the  Cod^  of  Napoleoo. 
Yet  even  here,  in  spite  of  the  overspreading  influence  of  Roman 
law  and  its  jurists,  the  ancient  influence  of  the  North  persisted; 
and  Napoleon's  Code  hns  hcen  called  a  Germanic  rather  than  a 
Honian  document.  Law  changes  slowly,  and  only  by  organic 
growth,  not  by  instant  decrees  □{  a  legisktor,  like  erasures  from 
an  inscribed  date.  Modem  French  law  never  had  a  break  In  its 
growth.  Everj-thing  stimulates  ua  to  follow  back  and  ccnj|>are 
its  history  with  our  own  —  both  originating  from  our  common 
ancestors,  both  administered  once  In  a  common  language,  and 
both  developing  slowlj-  apart  in  the  hundreds  of  principles  which 
govern  mankind's  common  stock  of  transactions.  It  matters  not 
what  part  of  the  law  Wc  take, — wUs.  estates,  torts,  pleading, 
courts,  jurj',  criminal  practice,  mortgages,  or  the  rest, — our 
profession  can  never  fail  to  bo  fascinated  with  watching  the 
fate  of  our  own  familiar  terms  and  ideas,  amidst  unfamiliar  sur- 
roundiogs,  in  their  steady  growth  further  and  further  away 
from  the  common  primal  stages  down  into  their  alien  modem 
forms. 

For  this  purpose  no  volume  could  be  better  suited  than  that 
of  Professor  Brissaud.  French  scholarship,  to  be  sur^,  is  ample  in 
its  array  of  works  marked  by  the  highest  standards  of  modem 
research.  It  is  indeed  to  be  regretted  tliat  in  this,  as  in  other 
fields,  the  repute  of  German  studies  in  tlie  pa.st  generation  has 
caused  many  of  us  to  forget  tlie  at  least  equal  merits  of  French 
scholarship;  not  less  thorough  in  standards  nor  lefs  broad  in 
scope,  it  is  generally  more  compact  in  method  and  more  clear  in 
style.  In  the  field  of  leffal  history  the  names  of  Beaune,  Esmein, 
Caillemer,  Flach,  Foumier,  Fustel,  Glasson,  HuveHn,  Tardif, 
Viollet.  and  otlieis,  are  eminent  in  the  present  generation.  But 
the  work  of  Brissaud  b  peculiarly  suited  for  our  own  profit.  For, 
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while  writing  always  a  liiatory  of  French  law,  the  author's  eye  is 
kept  upon  the  English  sources  at  the  common  starting-points. 
Copious  citations  of  them  serve  constantly  to  remind  us  of  the 
earlier  propinquities,  and  to  assist  us  in  our  own  comparisons  of 
the  later  diver^nces. 

Lookinjf  at  random,  we  find  (for  example)  in  Chapter  II.  in  hia 
account  of  the  distinction  between  immovables  and  movablea. 
Note  3  expounding  the  English  distinction  between  real  and 
personflil  property;  Note  -i  telling  us  that  "Poliock  and  IMaitland 
rightly  point  out  that  the  formula  '\is  mobihum  posaeasio' 
has  been  mistakenly  exaggerated";  Note  10  citing  Blackstone; 
Note  11  comparing  "chattels"  and  the  French  "cheptel,"  and 
dtiug  Glanville  to  elucidate  our  phrase  "goods  and  chattels"; 
Note  IS,  citing  Blackstone,  to  show  that  English  "incorporeal 
hereditaments"  are  French  "incorporeal  immovables";  Note  21, 
citing  Littleton^  for  the  analogy  of  "chattels  real."  This  feature 
is  continued  at  everi,'  fruitful  occasion.  And  it  as  unique  among 
treatises  on  general  legal  history,  —  not  alone  French,  but  also 
of  other  authorship.  Its  value  for  the  student  of  Anglo-American 
law  cannot  be  overstated. 

In  breadth  of  learning,  Brissaud  is  t^Tiical  of  modern  French 
scholarship,  in  the  catholic  and  cosmopt>litan  use  of  everj-  source 
of  authority  wherever  found.  There  was  a  day  when  a  French 
scholar  would  not  deign  to  cite  a  German  one,  as  there  were  (and 
occasionally  are  atill)  German  scholara  who  ignore  French  learn- 
ing. But  that  day  has  passed.  In  Brissaud's  field  especially  is 
this  fortunate.  Early  Northern  French  law  is  a  Germanic  stock; 
and  its  study  requires  a  broad  comparative  survey.  Brissaud 
forages  freely  among  the  Duteb,  German,  Swiss,  Italian,  and 
Spanish  records  to  complete  his  reconstruction  of  the  primitive 
institutions;  and  his  citations  of  foreign  savant3  include  Brun- 
ner,  Heusler,  Kohler,  Grimm,  Fertile,  SalvloH.  and  a  varied  list 
of  others.  Tlie  large  canvas  thus  used  by  Brissaud  enables  him 
to  depict  constantly  the  broad  background  of  European  legal 
life,  in  which  France  and  England  are  seen  to  be  the  important 
foreground  but  never  the  whole  of  the  picture.  In  thia  respect, 
we  are  reminded  of  Maitland's  largeness  of  view.  It  may  be 
said  that  no  master-work  of  modem  times,  except  Maitland's, 
contains  so  emphatically  as  Brissaud's  this  spirit  of  cosmo^ 
politanism  in  its  treatment  of  the  history  of  a  single  country's 
law. 
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Anoth&r  consequence  of  this  wonderful  breadth  of  research  is 
that  it  «nab!e3  him  to  sec  and  to  show  us  the  inter-relations  of 
the  individual  principles.  Everj'thing  is  explained  as  a  growth. 
Nothing  appears  as  a  merely  arbitrary  fact  of  law.  It  is  the 
very  antipodes  of  the  formal  lifeless  treatment  of  the  legal  his- 
torians of  fifty  years  ago.  In  the  philosophic  study  of  causes 
and  conditiona,  Briasaud  exhibits  the  best  type  of  the  morlem 
legal  historian.  The  origin  and  operation,  for  example,  of  the 
great  distinction  between  hereditary  and  acquired  immovables  is 
explained  by  considering  its  relation  to  the  family  life  of  the 
times;  the  curious  changes  in  the  law  for  a  purchaser's  title  to 
goods  sold  by  a  thief  are  examined  in  the  light  of  feudal  custom. 
Roman  theory,  and  mercantile  progress;  and  so  on  through  all 
the  details  of  principle.  Law  is  expounded,  not  mechanically, 
but  {in  Air.  Juatiee  Holmes'  phrase)  aa  "a  felt  necessity  of  the 
times." 

In  the  arrangement  of  his  materials,  the  author  has  vindicated, 
we  believe,  the  essential  correctness  of  the  topical  plan  for  this 
purpose.  The  historian  of  a  European  country's  law  must 
choose  between  two  plans;  either  to  divide  it  into  three  or  four 
periods,  and  then  within  each  period  to  treat  the  several  topics 
contemporarily,  resuming  them  all  again  within  each  suecessive 
peri<Ml;  or,  to  divide  it  into  topics,  and  to  trace  each  topic 
connectedly  throughout  the  several  periods  from  early  to  modern 
times.  The  great  Bmnner  chose  the  former  plan,  for  his  history 
of  Germanic  Law;  Brissaud  chose  the  latter  plan.  Each  plan 
ine%-itably  aacrifices  something  which  the  other  gains.  But  it  b 
possible  to  weigh  the  net  balance  of  advantages;  and  we  do  not 
hesitate  to  assert  that,  for  the  dear  understanding  of  l^al  in- 
stitutions, Brisaaud  has  demonstrated  the  sui^eriority  —  at  least, 
in  the  hands  of  a  master  —  of  the  method  of  exposition  selected 
by  him. 

Finally,  the  author's  extraordinary  historical  sense  is  seen  in 
his  preliminary'  excursus  upon  primitive  institutions.  No  history 
begins;  it  is  always  a  continuation.  And  he  felt  that  to  plunge 
abruptly  into  the  detailed  5toT>'  at  no  matter  what  historical  period 
was  to  lose  a  full  understanding  of  the  growth  of  the  law  from 
earlier  beginnings;  hence  his  brief  but  masterly  account  of  pre- 
historic primitive  institutions,  —  an  account  which  enables  the 
reader  at  once  to  perceive  tendencies  and  directions,  and  to 
enter  into  the  true  historical  spirit. 
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An  eminent  German  legal  historian,  Professor  Rudolf  Hiibner. 
has  thug  recorded  his  judgment  on  Brissaud's  great  treatise:' 

'*  It  ia  a  work  which  amaies  us  with  its  richness  of  rriateri&l.  It  testi- 
fies to  an  iron-hearted  industry  Eind  an  enviable  breadth  of  historical 
knowledge.  ...  Its  scope  is  by  no  means  confined  to  strictly  French 
law;  the  ntediteval  Roman  law,  th«  Germanic  law,  the  English  law, 
receive  also  consideration;  thus  throwing  sidelights  on  the  develop- 
ment of  the  French  legal  ideas,  from  Itnly,  England  and  Germany 
Brissaud  possesjtd  a  \irtually  incdiBustible  famifiarity  with  thia  enor 
moits  mas-s  of  literature,  —  an  accomplishment  far  surpassing  in  this 
respect  anything  found  in  German  works  on  legal  history," 

And  may  we  not  venture  to  believe  that  the  lamented  Mait- 
land,  had  he  been  spared  to  Us,  would  now  have  welcomed  Bris- 
saud's masterpiece,  put  into  English,  as  a  useful  contribution  to 
the  spread  of  that  knowledge  so  earnestly  commended  by  him? 
For  he  says: ' 

"One  of  our  hop«5  has  l^een  that  we  might  take  some  part  in  the 
work  of  bringing  die  English  law  of  the  thirteenth  century  into  line 
■with  the  French  and  German  law  of  that  age,  .  .  .  We  have  often 
had  before  our  minds  the  (ju^tion  why  it  is  that  systems  nliich  in 
the  thirteenth  century  were  so  near  of  kin  had  such  different  fates 
before  them.  .  .  .  Englishmen  .=ihould  abandon  their  traditional  be- 
lief that  from  all  time  the  Continental  nationa  have  been  ruled  by 
the  'civil  law.'  They  should  leam  .  ,  .  how  exceedingly  like  our 
common  law  once  was  to  a  French  coutume.  This  will  give  them  an 
intenser  interest  in  their  own  hi.story.  What  is  more,  in  the  works 
of  French  and  German  medifevaJists  they  wilt  nowadays  find  many  an 
invaluable  hint  for  the  solution  of  specifically  English  problems."  * 

Henri  Brissaud  died  on  August  13,  1904,  at  the  age  of  fifty 
years,  just  as  the  second  edition  of  the  first  volume  of  his  great 
work  was  coming  from  the  press.  The  first  edition  had  appeared 
in  parts  between  1S98  and  1900;  volume  I  covered  Public  Law  (and 
will  appear  later  in  this  Series);  volume  II  covered  Private  Law. 
The  seoond  edition  was  published  in  1904-08.  Brissaud  had  been 
professor  of  law  at  Bern  and  at  Montpellier,  and  at  the  time  of 
his  death  occupied  the  chair  of  general  hlstoi^'  of  law  at  Toulouse. 

>  ■'Zrit8chrtftderSarignv-StlfturigfflrRcohtagM<!hichte,''I9n6,XXVn,337 

J Gem.  Abth,).  Profweor  Hnbn*r  ia  the  author  of  the  "Eliatory  of  Germanic 
'rivjite  Law"  in  the  present  Series. 

'  latroduction  to  Sir  F,  Pollock  and  F.  W.  Mwtland'a  "  History  of  English 
Law  before  the  Time  of  Etiwanl  1,"  I.  p.  xxxvi.  It  U  intereatiag  to  compare 
the  flame  lise  of  thought  in  BriH)aud''9  own  review  oS  t.lie  PoUock  and  Mait- 
land  "  Histoiy  "  (Nouv.  Revue  hist,  de  dr,  fr.  et  6tr.,  XXI,  828). 
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His  scientific  work  includetJ  (besides  numerous  articles  and  essays) 
the  translation  of  portions  of  the  monumental  work  of  Mommsen, 
Marqnardt,  and  Krilper,  "Manual  of  Roman  Antiquities,"  and 
a  memoir  on  "Claude  Joly.  a  Liberal  of  the  Seventeenth  century." 
But  Ills  main  task,  fortunatelj'  achieved  before  his  labors  were  cut 
oR,  was  the  present  maQtittrrt  opua. 

Needless  to  say,  the  task  of  translating  such  a  work  is  an  exact- 
iiip  one.  and  calls  for  an  unusual  equipment  of  skill.  The  trans- 
lator, Mr.  Uaprlje  Howell,  has  had  an  ideal  preparation  for  this 
work.  A  nati\-e  of  New  York  Citj'.  he  continued  his  education 
in  France,  al  the  Lyc^e  Caniot,  in  Paris,  and  afterwards  sojourned 
frequently  in  that  comitrj\  Entering  Trinity  College,  Cambridge, 
England,  he  necel^'ed  there  the  B,A,  degree  in  1902.  On  his 
rrliim  to  New  York,  he  spent  some  years  in  business  and  in  jour- 
nalism, and  then  entered  the  Law  School  of  Colurabia  fniversity, 
from  which  he  received  the  degree  of  LL.B.  in  1909.  ^Miile 
there,  he  became  interested  in  the  historj-  of  Xormau  law,  and 
undertxxik  the  translation  of  the  "Trfe  Aneien  Coutume."  The 
Committee's  call  interrupted  that  ta^k;  and  for  more  than  a  yen: 
past  he  has  dented  his  time  almost  exrlua\^y  to  the  present 
work-  The  Committee  considers  itself  fortunate  in  having  secured 
one  of  !Mr.  Howell's  zeal  and  accomplishments  for  the  execution 
of  tixn  imdemkiDg  so  laborious,  so  difficult,  and  so  useful  to  legal 
sdeace. 


INTRODUCTION 

Bx  ftT;LLIAM  SEARLE  HOLDSWOHTHi 

This  work  on  the  history  of  French  Private  law  is,  in  the  original, 
a  part  of  a  larger  whole.  The  compEete  work  consists  of  three 
parts.  The  first  part  deals  vvith  the  sources  of  French  law;  the 
second  with  the  history  of  public  law;  and  the  third  with  the  his- 
tory of  iDrivate  law.  The  first  two  parts  treat  the  subject  chrono- 
logically. Thus  those  who  have  read  the  whole  book  have,  by  the 
time  that  they  have  reached  the  part  dealing  with  private  law, 
gained  a  dear  idea  of  the  history  both  of  tlie  literature  aud  of  the 
development  of  French  in&titutions  and  French  law.  The  third 
part  abandons  the  chronivlogical  arrangement,  and  treats  of  the 
development  of  the  leading  doctrines  of  private  law  under  a  few 
comprehensive  headings.  In  our  opinion  tliia  is  the  only  metlioJ 
by  which  a,  clear  account  of  the  evolution  of  the  doctrines  of  pri- 
vate law  can  be  given;  and  wc  tliiiik  that  this  opinion  w^ill  be 
shared  by  all  who  read  this  translation. 

Those  who  study  both  this  Volume,  and  Volumes  I  and  IX  of 
thb  Series,  which  contains  the  translation  of  the  port  of  M.  Bris- 
saud's  book  dealing  with  sources  and  public  law,  will  possess  an 
entirely  adequate  account  of  the  development  of  French  law.  Tlie 
Editors  have  however  realized  tliat  there  may  be  some  students 
who  will  wish  to  begin  their  study  of  the  history  of  French  law  in 
this  volume,  and  that  they  will  need  something  in  the  way  of  a 
general  introduction  to  the  subject.  There  is  therefore  prefixed 
to  this  volume  the  introductor>'  chapter  oii  Primitive  Law,  which, 
in  the  original,  is  prefixed  to  the  part  which  deals  with  public  law. 
It  seems  to  us  that  the  position  of  this  introduction  comes  more 
naturally  in  the  place  thus  allotted  to  it  in  the  translation  than  in 
the  place  allotted  to  it  in  the  original. 

"Historj-,''  as  Maitland  said,  "involves  comparison."  —  The 
writer  who  would  tell  the  tale  of  the  legal  developcoent  of  any  of 
the  States  of  Western  Europe  must  be  able  to  compare  and  to 

'  D.  C.  L.;  Fellow  and  Lectyrer  in  Law,  St.  John's  College,  Orford:  All 
Soula  Rfader  in  Engliali  Law  Id  the  University  of  Ojtford;  Professor  of  Con- 
Btitulioa^il  Law  at  liiiivereit,v  College,  London,  1903'  of  Lincola's  Inn,  Barria- 
ler^i-law;  autlior  of  "  A  Hialory  of  English  Law"  (1903-1909). 
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contrast.  But  this  faculty  ia  especially  necessary  to  tte  historian 
of  French  law.  Many  elements  and  many  influences  have  gone 
to  the  niaking  of  the  French  nation  and  of  French  law;  and  there 
is  a  great  equality  in  their  relative  importance.  In  order  to  give 
a  true  account  and  a  correct  estimate  of  these  various  ^elements 
and  influences  —  Celtic,  Roman,  and  Germanic  —  the  historian 
of  French  law  must  often  look  abroad  and  observe  legal  systems 
in  which  the  element  or  influence  he  is  describing  can  be  observed 
in  greater  isolation.  It  is  because  M.  Brissaud  can  illustrate 
and  explain  man^'  of  the  various  rules  which  prevailed  in  different 
parts  of  France  by  apt  compariaona  and  contrasts  drawn  from 
English,  German.  Italian,  and  Spanish  law,  that  his  history  gives 
lis  an  account  of  the  development  of  French  law  at  once  concise 
and  exhaustive,  detailed  and  illuminating. 

We  could  have  no  better  illustration  of  the  breadth  of  M. 
Brisaatid's  learning  than  the  Introduction  to  which  we  have 
already  referred.-  It  deals  with  the  origins  of  the  Family,  of  Prop- 
erty, and  of  the  State,  and  It  would  serve  admirably  as  a  general 
introduction  toa  history  of  the  law  of  the  Statcsof  Western  Europe. 
The  origins  of  many  of  the  in-stitutiona,  the  beliefs,  and  the  laws 
of  these  States  are  illustrated  by  parallels  drawn  from  the  Insti- 
tutions, the  beliefs,  and  the  laws  of  the  Hebrews,  the  Greelts,  the 
Romans,  and  many  savage  tribes.  All  who  have  any  acquaint- 
ance -nith  the  acute  controversies  which  have  been  waged,  and 
wild  conjectures  which  have  been  made,  upon  many  of  the  topics 
d«ilt  with  in  that  Introduction  wil]  admire  both  the  extent  of 
M.  Brissaud's  learning,  and  the  sanity  of  his  judgment.  And  the 
promise  of  the  Introduction  is  maintained  throughout  the  book. 
More  especially  the  English  law\-er  will  admire  the  manner  in 
which  M.  Brissaud  has  used  doctrines  of  English  law  to  illustrate 
the  development  of  the  law  of  his  own  country.  He  can,  for 
instance,  describe  some  of  the  technical  doctrines  of  the  law  of 
real  property  —  the  most  technical  part  of  English  law  —  with 
substantial  accuracy;  and  he  can  thereby  give  to  English  lawi,'CT3 
an  idea  uf  the  place  which  the  soiu-ees  of  some  of  their  peculiar 
rules  of  private  law  hold  in  relation  to  the  sources  of  the  rules  of 
private  law  on  similar  subjects  in  other  parts  of  Europe, 

The  English  lawyer  who  reads  these  pages  will  naturally  find 
himself  comparing  the  practical  results  which  have  followed  at 
different  periods  from  the  verj'  different  courses  which  the  develop- 
ment of  private  law  has  pursued  In  France  and  in  England;  and 
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it  is  possible  that  he  will  sometimes  be  led  to  conclusions  which 
will  surprise  him.  We  are  accustomed  to  regard  France  as  a 
country  in  which,  in  the  Middle  Ages,  the  independence  of  the 
great  feudatories  led  to  the  formation  of  what  were  almost  separate 
States,  while  we  know  that  in  England  the  days  of  true  feudal 
independence  were  over  by  the  reign  of  Edward  I.  Then,  from 
the  sixteenth  century  to  the  Revolution  we  think  of  France  as 
the  country  In  which  absolute  monarchy  attained  its  zenith; 
and  we  contrast,  with  patriotic  pride,  the  continued  existence  in 
England  of  representative  institutions,  which  succeeded  in  aub- 
jecting  the  power  of  the  king  to  the  law,  won  for  themselves  the 
most  authoritative  place  in  the  government  of  the  countrii',  and 
preserved  for  Europe  a  model  of  constitutional  rule.  Again, 
when  vft  think  of  French  law,  wc  are  apt  to  think  of  it  as  that 
of  a  countrj-  in  which  Roman  law  held  a  large  sway;  to  infer  that 
this  influence  of  Roman  law  had  something  to  do  with  the  estab- 
lishment of  absolute  monarchy  in  the  sixteenth  find  seventeenth 
centuries;  and  to  conclude  that  the  cessation  of  the  direct  influence 
of  the  Roman  law  on  the  common  law  at  the  end  of  the  thirteenth 
centurj-  was  a  wholly  unmixed  blessing. 

But  these  familiar  comparisons  are  all  made  from  the  point  of 
^•iew  of  public  law.  When  we  turn  to  private  law  we  see  the 
picture  from  quite  another  point  of  view.  If  we  look  at  feudalism, 
not  from  the  point  of  view  of  public  law  as  a  system  of  govern- 
ment, but  from  the  point  of  view  of  private  law  as  a  system  of 
land  tenure,  we  see  that  the  influence  of  feudalism  was  more  far- 
reaching  and  more  permanent  in  England  than  in  France.  French 
law  knew  of  land  that  was  owned;  but  from  the  time  of  the  Con- 
queror English  law  only  knows  of  land  that  is  held.  In  the  French 
law  of  to-day  the  principle  of  tenure  has  been  eliminated.  In  Eng- 
land it  is  still  the  basis  of  our  land  law.  The  period  of  the  ab- 
solute monarch.^'  in  France  was  a  period  of  active  legislation  Upon 
many  subjects  of  private  law.  English  law  in  the  se^-entcenth 
and  eighteenth  centuries  can  show  nothing  to  match  some  of 
those  comprehensive  Ordonnances  which,  by  reducing  to  order 
and  system  many  branches  of  French  law,  have  made  the  French 
nation  pioneers  in  the  work  of  codification.  The  events  of  the 
seventeenth  century,  which  made  our  public  law  ao  example  to 
Europe,  cramped  the  development  of  our  private  law.  Similarly 
the  results  of  the  cessation  of  the  influence  of  Roman  law,  though 
it  may  have  had  beneficial  effects  on  the  development  of  our  public 
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Uw,  has  had  by  no  means  equally  beneficial  effects  on  the  develop- 
ment of  oiir  private  law.  The  common  law  became  a  hard,  rigid, 
and  technical  system  at  too  early  a  date.  It  could  gi\'e  no  legal 
expression  to  the  new  ideaa  and  the  new  activities  produced  by  a 
changing  civiUaation.  Th«se  new  ideas  and  activities  were  obliged 
to  find  a  space  outside  its  sphere;  and,  in  consequence,  English 
private  law  long  suffered  from  the  inconvenience  of  consisting 
of  rival  and  of  sometimes  contradictor}'  bodies  of  rules.  Even 
these  rivals  of  the  common  law  did  not  completely  fifl  the  gap. 
Our  family  law,  for  instance,  is  meagre  compared  with  that  of 
France.  Upon  such  topics  as  guardianship,  adoption,  the  treat- 
ment of  prodigals,  we  have  something  to  learn  from  the  manner 
in  which  foreign  nations  have  adapted  the  Corpus  iTuria  Civilis 
to  the  needs  of  the  modem  state- 
It  is  good  that  a  complacent,  and,  may  we  add,  an  uninformed 
belief,  in  the  excellencies  of  our  own  private  law  should  be  shaken; 
for  that  is  the  first  step  to  the  acquisition  of  better  information 
and,  sometimes  it  may  be,  to  the  making  of  practical  reforms. 
At  the  same  time  we  do  not  wish  to  contend  that  there  are  not 
some  respects  in  which  our  English  private  law  may  emerge  tri- 
umphantly from  such  a  comparison.  We  have  often  arrived  at 
the  same  goal  by  different  roads;  and  sometimes  our  road  has 
been  the  shorter  and  the  results  better.  Sometimes,  it  may  be, 
there  is  little  to  choose  between  the  methods  and  the  results 
achieved.   Let  us  take  one  or  two  examples. 

In  the  first  place  we  have  our  Tmsta.  But  of  their  peculiar 
service  to  English  law  we  need  say  little  since  the  publication  of 
Maitland's  "Collected  Papers"  (1911).  The  readers  of  some  of 
these  papers  vdl\  learn  what  these  Trusts  have  done  for  our  public 
law.  As  to  their  influence  on  our  private  law  we  can  only  say 
that  they  are  all-pervading.  They  have  given  to  owners  of  all 
fcinda  of  property  unique  powers  and  modes  of  disposing  of  that 
propwrty.  They  permeate  our  law  as  to  the  administration  of  the 
assets.  They  go  a  long  way  to  fill  up  those  large  gaps  in  our  family 
law  which  were  caused  by  the  summary  rejection  of  Roman  rules. 

TTien,  we  have  evolved  for  ourselves  a  unique  law  of  contract 
founded  upon  the  doctrine  of  consideration.  The  road  which  our 
private  law  has  travelled  to  attain  this  result  is  very  different 
from  the  Roman  road;  but  the  results,  M.  Brissaud  thinks  f§  377), 
are  not  dissimilar.  At  any  rate  we  may  claim  for  our  own  doctrine 
that  it  is  at  least  as  intelligible  and  quite  as  convenient  as  its  rivaL 
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Similarly  we  have  worked  out  for  ourselves  some  detailed  rules 
as  to  the  incidents  of  particular  contracts.  Our  Sale  of  Goods 
Act  need  not  fear  the  results  of  a  comparison  with  the  title  of  the 
Digest  De  Contrahenda  Eraptione,  or  with  the  modern  systems 
which  have  been  based  upon  it.  Our  theory  of  ptJssession  and, 
ownership  is  far  removed  from  the  Human  theory.  ^VTiether  it 
is  better  to  maintain  that  these  two  allied  conceptions  have 
nothing  in  common,  or  to  give  to  the  possessor  the  rights  of  an 
owner  as  against  all  who  cannot  prove  a  lietter  title,  is  a  fit  sub- 
ject for  philosophers  to  debate,  for  it  hardly  admits  of  a  conclusive 
solution.  On  the  other  hand,  no  one  can  doubt  ttiat  our  private 
law  has  suffered  much  in  many  departments  from  the  arbitrary 
divorce  between  possession  and  seisin,  between  realty  and  l>er- 
soralty.  Nor  again  can  we  doubt  that  it  has  also  suiYered  from 
its  ignorance  of  Roman  rules  as  to  mortgage  and  pledge,  and  tliat 
it  has  only  partially  mended  matters  by  the  help  of  the  elabora,te 
law  of  mortgage  created  by  tlie  court  of  Chancery,  and  by  detailed 
Statutes  On  the  subject  of  Bills  of  Sale.  We  do  not  tnean  to  imply 
that  the  history  of  the  French  Uw  of  mortgage  has  been  wholly 
clear  and  rational.  Indeed,  there  are  some  passages  in  tlie  history 
of  this  branch  of  the  law  which  illustrate  the  truth,  which  is  writ 
large  upon  the  face  of  our  law  of  real  propert^y,  that  landowners 
cannot  have  their  calte  in  the  shape  of  secret  dealings  with  their 
land,  and  eat  it  in  tlie  shape  of  clieap  and  simple  forms  of  trans- 
fer and  of  certainty  of  title. 

Both  the  countries  of  the  written  law  and  the  countries  of 
tlie  Customs  have  been  for  many  centuries  drawing  upon  the 
wealth  of  principles  to  l)e  found  tn  Roman  law.  Thej'  have  used 
them  to  supplement  ami  adapt  old  customary  rules.  They  were, 
therefore,  if  we  may  use  the  expression,  far  fuQer  bodies  of  law 
than  the  English  common  law.  which,  from  the  end  of  the  thir- 
teenth century,  had  drawn  its  inspiration  almost  entirely  from  the 
cases  which  arose  for  decision  in  its  courts.  The  peculiarities  of 
the  constitutional  history  of  England  iiad  made  its  development 
extranrdlnarily  precocious,  But  English  judges  and  English  law- 
yers, though  learned  in  the  common  law,  and  endowed  for  tlie  most 
part  with  sound  common  sense,  had  come  to  be  very  ignorant  of 
any  system  of  law  except  their  own.  This  combination  of  pre- 
cocity tnd  ignorance  often  made  its  solution  of  complex  problems 
«rtrCTnely  hasty  and  extremely  arbitrary.  In  fact,  Just  as  a  pre- 
mature codification  of  a  body  of  customary  law  which  Lg  fcjeing 
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gradually  developed  by  the  writings  of  the  jurists  or  the  work  of 
the  courts,  destroys  mucli  of  its  adaptability  to  altering  facts 
and  needs;  so,  the  premature  hardening  of  the  common  law^ 
drew  sharp,  clear  lines  a-cro^  complicated  facts  and  hazy  coliec- 
tiona  of  customary  rules,  and  thus  prevented  natural  developments 
which  the  indetinltefiess  of  the  older  rules  permitted.  We  caii  see 
from  the  liistory  of  French  private  law  that  these  characteristics 
have  influenced  our  law  both  for  good  and  for  evil.  When  we  read 
the  complex  history  of  the  various  "retraits"  which  were  long 
possible  under  French  law  we  are  inclined  to  bless  the  memory 
of  Bracton  and  those  of  his  companions  who  argued  successfully 
for  freedom  of  alienation.  On  the  other  hand,  when  we  consider 
the  history  of  the  proprietary  and  contractual  capacity  of  the 
married  woman  in  our  law,  we  cannot  admire  the  hasty  conclusion, 
at  which  our  common  lawj-ers  arrived,  that  marriage  was  a  gift 
of  all  the  wife's  chattels  to  her  husband,  and  that,  having  no 
property,  she  could  in  genera!  make  no  contract  on  her  own  be- 
half. How  complicated  the  problem  was,  how  numerous  the 
various  competing  solutions  the  student  will  learn  from  the  t>tmly 
of  M.  Brissaud's  fifth  chapter  —  an  extraordinarily  able  account 
of  one  of  the  most  complex  subjecta  in  Ie(;al  histori.". 

In  truth  the  detailed  account  of  advantage  and  disadvantage 
between  the  English  and  the  French  systems  of  private  law  would 
be  long  and  complicate*!.  We  can  make  no  attempt  to  state  it 
here.  But  the  readers  of  thia  Series  of  translations  will  have  before 
them  the  material  from  which  they  can  make  such  a  statement 
in  respect  of  the  particular  branch  of  the  law  which  they  may  be 
studying.  It  seems  to  us  that  the  power  to  do  thia  will  be  valuable 
not  only  to  those  who  are  interested  in  the  history  of  the  law,  but 
also  to  those  who  are  interested  in  its  modem  working.  No  doubt 
the  mediaeval  hbtory  of  the  law  will  appeal  especially  to  the 
historian,  and  its  de\-elopment  during  the  last  century  to  the 
practical  lawj'er.  The  intermediate  stage,  from  the  sixteenth 
to  the  eighteenth  century,  to  both  alike  —  to  tlic  txiatorian  be- 
cause he  will  see  tlie  results  of  the  mediieval  history,  to  the 
practical  lawj'er  because  he  will  see  the  groft'th  of  the  modem 
rules. 

That  this  study  of  comparative  legal  history  will  be  profitable 
to  the  students  both  of  the  history  and  of  the  modem  theory  of 
OUT  taw  wiW,  we  think,  be  obvious  to  all  who  read  this  book.  But 
we  may  perhaps  be  permitted  to  indicate  very  briefly  the  kiod  of 
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profit  which  different  classes  of  students  may  be  expected  to  derive 
From  it. 

Even  a  slight  acquamtance  with  medieval  history  is  suffident 
to  show  that  tlie  student  of  the  meUiajval  history  of  our  law  will 
derive  great  and  immediate  profit  from  the  study  of  the  mediBeval 
law  of  another  State.  Right  dowii  to  the  sLKteeiith  century  Western 
Europe  was  for  many  purposes  one  State.  No  doubt  iastitutions 
and  legal  rules  differed,  and  differed  considerably,  in  detail.  But 
men's  legal  ideas  were  cast  in  &  similar  mould.  The  political 
theories  aod  speculations  and  the  rules  of  law  evolved  by  the 
canonists  aod  civilians  were,  more  or  less,  a  part  of  the  intellectual 
atmosphere  of  publsclsts  and  lawyers  In  many  different  countries. 
The  feudal  conception  of  tenure,  and  the  consequences  of  the 
feudal  bond  between  lord  and  man.  dominated  the  law  as  to  the 
ownership  of  land;  and  the  political  influence  of  these  feudal 
conceptions  was  so  deep-rooted  that,  riglit  down  to  the  latter 
part  of  the  si-Kteenth  century,  it  was  a  weapon  ia  the  hands  of 
those  who  wished  to  assert  themselves  against  the  nascent  State. 
Beneath  the  feudat  p^Tamid  we  can  everywhere  see  older  commu- 
nities of  cultivators  of  the  soil,  held  together  by  customary  rulea 
which  preserve  traces  of  ideas,  and  survivals  of  practices  belonging 
to  a  remote  past.  Thus  the  student  of  our  medieeval  history  will 
find  in  M.  Bris-iaud's  book  resemblances  in  the  origin  and  in  the 
development  of  lej^al  rulea  which  will  help  liim  to  understand 
much  that  is  obscure  in  the  development  of  his  own  law.  We 
would  recommend  to  his  notice  such  subjects  as  M.  Brissaud's 
account  of  the  history  of  the  remedies  for  the  protection  of  the 
possession  and  ownership  of  chattels;  of  the  actio  ^pol^i  and  its 
influence  on  the  protection  of  seisin;  of  the  legal  results  which 
might  6ow  from  possession  for  a  year  and  a  day;  of  the  priniitive 
forma  of  liability  and  their  later  development^  of  the  institution 
of  dower;  of  the  history  of  the  assignment  of  cboses  in  action  and 
negotiability. 

And  these  are  but  a  few  out  of  many  instauces  in  which  the 
resemblances  between  the  English  and  the  French  rules  shed  light 
upon  each  other.  The  contrasts  are  no  less  instructive,  because 
from  them  we  can  get  a  just  estimate  of  the  far-reaching  results 
which  have  sometimes  flowed  from  &  course  of  poHcj-  or  &  piece 
of  legislation,  Suppoiie  our  common  law  had  been  developed  by 
lanryers  of  the  type  of  Braeton  —  we  can  find  a  good  deal  to  help 
US  to  an  understanding  of  the  different  course  which  its  history 
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would  have  taken  in  the  hiatory  of  the  law  in  the  "pays  du  droit 
coutumier."  Our  reversions  and  reraaindera  would  have  been 
substitutions  in  trust;  our  estates  for  life  would  have  been  usu- 
fructs; our  law  of  inheritance  would  have  lost  many  of  its  medi- 
»val  traits;  our  Ibw  of  contract  would  have  owed  much  to  Roman 
law;  and,  in  the  sixteenth  century,  our  conunon  law  would  have 
been  far  more  deeply  affected  by  the  Reception.  Suppose  that 
Council,  and  Chancery,  and  common  law  courts  had  not  worked 
together  in  the  sixteenth  century  to  elfect  an  equitable  settlement 
of  the  position  of  the  copyholder  —  we  may  remember  that  it 
was  the  wrongs  of  a  class  tliat  once  resembled  our  copyholders 
which  was  one  of  the  important  causes  of  the  French  Re\"oliition. 

From  the  sixteenth  century  onwards  Europe  is  di^nded  into 
separate,  self-sufficing  territorial  States.  It  would  be  probably 
true  to  say  that  the  nations  of  Europe  were  more  separate  from 
one  another  in  the  period  from  the  seventeenth  to  the  first  quarter 
of  the  lyneteenth  century,  than  at  any  other  period  in  their  his- 
tory. Perhaps  during  this  period  it  is  ttie  contrast  between  the 
English  and  the  continental  public  law,  and  between  the  agencies 
by  which  the  law  is  developed,  which  is  the  most  fruitful  subject 
of  comparison.  But  it  is  a  period  in  which  a  comparison  between 
the  development  of  the  rules  of  English  and  French  private  law 
is  also  very  instructive.  We  see  rules  once  similar  taking  a  wholly 
different  form.  We  see  the  beginnings  of  the  rules  and  the  tech- 
nical language  of  the  modern  law. 

During  the  last  half  of  the  last  century  physical  science  has 
done  much  to  unite  the  communities  which  wars  of  religion  and 
the  grow-th  of  the  sovereign  state  had  separated.  Similar  problems 
—  social,  indaatrial,  and  religious  —  remain  to  be  solved  both 
by  the  public  end  by  the  private  law  of  the  principal  states  of 
Western  Europe.  We  have  only  to  tlilnk  of  such  matter  as  Cor- 
porations and  other  Group  Persons,  the  limits  of  the  right  of  Com- 
bination, Strikes  and  Lock-outs,  the  relations  of  Church  and  .State, 
Divorce,  Land  Transfer,  Codification.  The  solution  of  such 
problems  as  these  taxes  to  the  utmost  the  resources  of  all  legal 
systems.  If  the  lawyer  or  the  statesman  can  Understand,  not 
merely  the  technical  rules  of  hjg  own  system,  but  afso  the  tech- 
nical rules  of  other  systems,  he  will  be  able  the  more  easily  to 
emancipate  his  mind  from  the  texts  of  his  own  law.  to  disMxiver 
the  prindples  underlying  the  various  legal  solutions  of  these 
problems,  and  to  weigh  their  merits.    It  is  only  a  comparative 
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study  of  legal  history  which  can  give  this  power.  Therefore  we 
claim  that  ia  these  modem  days  this  study  is  of  the  first  importance 
to  all  lawyers  and  statesmen  who  wish  to  criticise  inteltigentiy 
their  own  legal  system,  or  to  reform  it  \iisely.  That  there  should 
he  in  the  State  men  thus  equipped  is  the  greatest  of  all  safeguards 
both  to  the  State  and  to  the  Law.  To  the  State,  because  they  wilt 
know  how,  by  the  adjustment  of  old  rules  to  new  needs,  to  main- 
tain the  authority  of  the  law,  and  to  ensure  thereby  the  peaceful 
and  orderly  development  of  the  State.  As  the  Year  Book  truly 
says,  "the  Law  is  the  highest  inheritance  which  the  king  has; 
for  by  the  Law  he  and  all  his  subjects  are  ruled,  and  if  there  was 
no  Law,  there  would  be  no  king  and  no  inheritance."  To  tlie  Law 
itself,  because  a  peaceful  and  orderly  development  of  the  Stale  is 
its  veT>'  life.  Unintelligent  criticism  and  wild  refonu  can  in  a 
short  time  reduce  to  chaos  the  labours  of  generations  of  jurists. 
l^^len  continuity  fails,  law  as  a  science  cea&es  to  exist. 

We  hope  great  things  from  the  comparative  study  of  the  history 
of  the  legal  systems  of  Western  Europe.  The  cosmopolitan  charac- 
ter of  French  law  makes  its  study  an  excellent  starting  point; 
and  M.  Brissaud  is  an  ideal  guide  to  ita  doctriAes  and  its  literature. 
But  it  ia  time  that  the  reader  ceased  the  perusal  of  this  hearsay 
e^ndence  as  to  the  merits  of  M.  Brissaud's  book  and  the  advantages 
to  be  derived  from  its  study,  and  began  to  acquire  some  more 
direct  evndence  upon  these  matters  from  the  perusal  of  the  book 
itself.  We  hope  that  be  will  admit  that,  though  hearsay  ia  no  evi- 
dence, it  may  sometimes  contain  a  .substantial  modicum  of  the 
truth. 

OxroHD,  ENauNi>,  October  17, 191L. 
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In  the  tranalalion  of  a  work  of  this  kind  there  will  necessarily 
be  found  a  mimber  of  words  having  a  technica]  meaning  which 
have  no  literal  English  equivaienta.  as  the  systems  of  EngUsh 
and  Continental  law  differ  so  greatly  on  many  points.  There- 
fore the  nearest  EngHsh  word,  or  a  term  coined  for  the  purpose, 
must  be  us«d.  Examples  of  such  words  are;  "  hypotheqiie," 
"  nantissement,"  "  retrait,"  "  d^lit,"  etc.  In  the  work  of  finding 
Buitable  equivalents  for  such  words  the  translator  has  been  very 
greatly  assisted  by  the  Chairman  of  the  Editorial  Committee 
and  wishes  to  take  this  opportunity  of  acknowledging  the  in- 
debtedness and  expressing  his  sincere  thanks  and  appreciation. 

The  question  of  the  notes  has  been  a  very  difficuit  one  to 
deal  with.  In  the  original  French  they  are  not  any  too  clear; 
rendering  them  into  English  cannot  do  much  towards  overcom- 
ing this.  This  obscurity  consists  in  a  lavish  use  of  abbrevi- 
ations, not  al3  of  which  are  explained  by  the  author  in  the 
Table  of  Abbreviations,  and  in  the  fact  that  a  recurring  word 
is  very  often  abbreviated  in  different  ways.  Another  diffi- 
culty is  the  string  of  numbers  following  citations;  it  is  sonie- 
times  difficult  to  know  what  they  indicate.  To  be  sure,  a 
partial  explanation  ia  given  in  one  of  the  notes,  but  it  ia  inad- 
equate. Besides  all  this  there  are  a  goodly  number  of  proof- 
reader's errors  throughout  the  notes  in  the  original  French.  To 
have  verified  every  citation  would  have  been  impracticable, 
especially  as  many  of  the  worka  cited  probably  exist  only  in  the 
archives  of  the  French  Government. 

In  tbb  translation  Brissaud's  original  headings  have  been  pre- 
served with  one  most  important  exception.  The  original  work  is 
in  two  volumes,  and  is  divided  into  three  general  Parts,  —  those 
of  "Sources  of  French  Law,"  "Public  Law,"  and  "Private  Law." 
This  volume  purports  to  be  a  translation  of  Part  lU,  on  "Pri' 
vate  Law,"  but  it  has  been  thought  advisable  by  the  Committee 
to  add  to  it,  as  a  first  chapter  and  by  way  of  introduction,  the 
Introductory  Chapter  which  in  the  French  original  b  printed  at 
the  beginning  of  Fart  II,  on  "Public  Law";  this  chapter  is 
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called  "Oigm  of  the  Funily,  of  Ownership,  and  of  the  State." 
It  will  undoubtedly  be  of  material  asastance  in  understanding 
the  chapters  which  were  included  under  Part  III,  on  "  Private 
Law,"  in  the  originid.  The  remainder  of  Part  II,  on  "Public 
Law,"  will  form  another  of  the  volumes  of  die  presoit  Series, 
and  extracts  from  Part  I,  on  "  Sources,"  have  been  used  in  con- 
junction with  other  authors  in  the  "  Historic  Survey,"  the  intro- 
ductory volume  ai  this  Series.  The  author's  Introduction  to 
his  first  volume  will  be  printed  in  the  last  volume  of  this  Saies> 
under  the  title  "  Philosophy  of  the  Evolution  ctf  Law." 
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article  100  of  the  "Andeime  Coutumo  Ptuie,"  niid  in  the  Cuatoma 
the  Arabic  niuner^  alwAys  refere  to  the  article.  By  referring  to  the  works 
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■§1.  In  Oencral.  —  Origin  ot  the  family,  of  ownership,  of  the 
State, —  obscure  queationa  of  the  most  obscure,  —  goad  questions 
for  the  framcrs  of  hypothesesi  The  facta  upon  which  their  reason- 
ing must  be  based,  which  are  often  very  vague,  are  attested  by 
trt'dulous  historians  or  travelers  little  worthy  of  belief;  they  are  to 
be  accounted  for  in  three  or  four  ways;  the  various  sj'stems  adopt 
them,  and  systems  abound.  On  going  through  the  bastiJy  erected 
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structures,  buUt  on  the  sand,  we  experience  an  iinpreasion  of  in- 
security and  diseouraifement.  All  generalizations  are  as  yet  vain; 
we  are  ynly  at  the  period  of  observation  and  search  for  details. 
Only  one  thing  is  certain,  and  that  is  that  liuman  societies  have 
come  Into  existence  slowly;  the  family,  ownership,  and  the  State, 
which  we  are  accustomed  to  look  upon  as  unchanging  institutious, 
have  had  humble  beginnings  and  have  undergone  numerous 
variations  btfore  arrinng  at  their  present  form.  These  varia- 
tiona  are  proved:  it  remains  to  establish  the  law  which  governs 
thera.  It  is  impossible  to  maintain  that  this  evolution  lias  been 
the  same  everywhere.  There  is  something  very  unstable  about 
the  ties  wtiich  tliere  has  been  an  attempt  to  establish  between 
the  economic  state,  the  psychological  state,  and  the  social  state. 
The  three  stages  through  which  the  various  peoples  seem  to  have 
passed  in  their  ccotiotuic  life,  —  hunting  and  fishing,  the  pastoral 
life,  and  agriculture.  —  do  not  furnish  us  with  any  natural  bounda- 
ries for  the  principal  institutions,  whatever  the  socialist  EngeU 
may  have  said  on  this  subject.  Under  such  conditions  as  these 
one  will  ask  if  the  outline  that  foUon-a,  which  is  necessarily  only 
superficial  and  incomplete,  and  wherein  everything,  or  almost 
ever^iJiinp,  is  liable  to  be  contested  both  in  its  ensemble  aitd  as 
to  its  details,  will  not  do  more  harm  than  good.  We  have  not 
thought  so.  It  has  seemed  to  us  to  be  indispensable  to  give  a 
brief  statement  of  the  subject  and  the  problems  to  which  it  gives 
rise.  One  will  find  herein  in  their  natural  surroundings  genera! 
ideas  which  it  would  have  been  dIfBcult  to  set  forth  or  to  make 
comprehensible  in  what  follows.  Furthermore,  it  is  impossible 
not  to  make  some  mention  of  primitive  institutions  when  we 
come  to  study  the  Celtic,'  Germanic'  and  Roman  institutions 
that  are  at  the  base  of  our  public  and  private  law. 

'  Sources.  —  Ccrsor.  " Commentarii  de  Bello  Gallioo,"  ed,  IfoUUr,  I.SS2. 
Did  Cawar  copy  Posluonius,  who  vrnito  about  the  year  100  »,c..  and  who 
had  visited  Gatil?  Did  Ca^aar  uae  him  in  his  Bmik  VI,  and  were  his  osser- 
tioDS  eontrollied  W  him?  Cf.  Mtnnfisen.^  "Hist.  Kom,,"  Al&aiTuire'a  trans- 
lation, VII,  Kpp.  6,  p.  338;  CiEsur,  erl  Krnlmcr,  i»,  JO. — Pliny,  Paniponiua 
Midi.  Ammiari.  MarrtU.,  etc,  —  "Extrnitfl  dcs  Auteure  Greca  Coneem.  la 
Giogr.  et  I'tlist,  des  GuuJm,"  Couff'ii/'*  tmnslittion,  1878  ("Soe.  j»,  i'Hast.  de 
Friuiw").  Tht-^e  MUTMs,  which  are  very  insuffidc-nt,  eim  be  cfirotjiMed  only 
with  extreme  reserve  with  the  aid  of  dopuments  of  &  very  much  later  period 
wbieh  we  have,  and  which  refer  to  the  Olts  of  Greiit  Britain  and  Ireland. 
No  one  any  looker  thinks  of  finding  the  ian  of  the  GnuU  in  the  "Tr^  An- 
cienne  Coutume  de  Bretaime." 

'  SotTicKs.  —  Caaar.  "  De  Bello  Gallico."  IV,  1  e(  jwfl.;  VI  21  et  (mid- 
dle of  the  firsl  century  b.  c).  —  Tactiuj^  "Gerraanla,"  ed,  Unlm  (end  of  the 
first  century  a.  D-)* — Strabo,  Pliny,  Dim  Caeaiiu,  Ammian.  Martxll.,  etc. 
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I  2.  Theorlfts  of  tha  ETolutionista.  —  It  is  not  so  very  long 
dnce  it  was  thought  that  the  raonogamous  fEimily,  with  the  father 
as  Its  head  and  the  wi/e  and  children  under  his  power,  was  as  old 
as  humanity  itself.  This  Wfis  almost  an  article  of  belief.  Out- 
eade  of  Abraham  and  the  patriarchs  of  the  Bible  there  was  nothing 
but  corruption  and  decadence.  Two  learned  men,  —  Bachufen, 
a  professor  at  Bale,  and  the  Scotchman,  M'Lciman,  introduced 
almost  simultaneously  the  trausfomiist  idea  in  the  problem  deal- 
ing with  the  origin  of  the  family;  they  were  led  to  do  this  in  the 
most  diametrically  opposite  ways,  -—  the  former  by  the  study  of 
the  ancient  myths,  the  latter  by  ethnography.  Since  the  time  of 
their  work  the  patriarchate  is  looked  upon  rather  as  a  perfected 
form  of  the  family  which  was  arrived  at  when  promiscuity  was 
abandoned  and  after  the  matriarchate  or  maternal  family  had 
been  passed  through.  There  are,  however,  many  learned  men  — 
for  example,  Sumner  Maine  —  who  look  upon  evolution  quite 
differently  and  give  as  the  origin  of  the  family  a  rough  sort 
of  patriarchate  which  became  altered  or  perfected  In  paaa- 
ing  through  various  periods.  The  tablets  of  clay  found  at  Tel- 
l-Sifr  about  forty  years  ago  proved  that  tlie  patriarcliate 
family  existed  in  Chaldea  about  tweoty-two  centuries  before 
our  era. 

{  3.  Ilrat  Stage.  Promiscuity  or  States  bordering  upon  It.  — 
Among  the  first  groups  of  human  beings  did  men  and  women 
live  in  a  confused  state  of  promiscuity?  Why  not?  We  must  not 
look  for  any  great  delicacy  of  feeling  among  cannibals,  such  as 
the  Scotch  were,  according  to  the  testimony  of  n-rilera  of  ancient 
times,  and  aa  several  savage  tribes  still  are.  Promiscuity  is  at- 
tested '  —  Bt  least,  assuming  it  not  to  have  been  a.  general  fact  — 
during  certain  periods  and  among  certain  peoples:  at  the  present 
time  among  the  inhabitants  of  the  mountains  in  Indi.-!,  among 
the  Tasmanians  and  among  the  natives  of  Lower  California; 
formerly  among  the  Massagetes  and  the  Garamantcs,  and  a 
short  time  ago  among  the  Zaporogue  Cossack3>  where  the  wo- 
men had  a  separate  encampment  and  belonged  to  all  the  men 
of  the  horde;  and,  finally,  according  to  old  traditions,  in  China, 

One  can  also,  bill  only  to  a  Eimited  extent,  raaJce  use  of  the  writera  after  the 
iBTOsioDS,  of  barbarioi]  laws,  of  Hound mai'inn  laws  aitd  sagas,  ajid  of  the  aid 
Gennsn  Ciiatoms:  Fustd  dt  Coidaieffcn,  '"L'lnvusion  Gemanique,"  ISOl, 

&326-;  MiUleTthoff,  "Gemmnia  Jiniiquu."  1S7;S,  glvea  the  old  texts.  Bibl, 
Gkman,  "Hiat.  du  Dr.  de  la  France."  II,  and  in  Bmnner,  "  D.  Rccttag." 
'  To  the  coBtraiy,  Watennarch,  Starckc  and  other  recent  writera. 
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in  Egypt,  and  in  Greece,  where  marriage  Is  an  invention  of  legend- 
ary personages  such  as  Fo-Hi,  Menes,  and  Cecrops. 

Even  where  it  has  disappeared  promiscuity  has  left  its  traces: 
incestuous  unions,  sacred  prostitution,  hospitable  hetserism.  The 
Arahs,  s&ys  Strabo,  even  have  intetcourse  with  their  mothers, 
Unions  between  parents  and  children,  between  brothers  snd 
sistepg,  are  frequent  among  the  Indians  of  Brazil,  among  the 
Ciiippewas,  aud  among  the  Karens  (India).  They  are  also  iii- 
duEged  in  among  the  Aleuts;  one  of  thera  who  was  being  re- 
proached with  this  fact  justified  himself  by  replying:  The  otters 
do  this  thingi  There  are  countries  where  the  husband  leases, 
sells,  and  barters  his  c  according  to  the  caprice  of  the  moment. 
The  Egqiiimau-X  look  upon  it  as  a  duty  to  lend  thdr  wives  to 
guests  whom  they  receive  under  their  roof.  Finally.  Herodotus 
telU  us  that  it  was  an  art  of  piety  for  the  women  of  Babylon  to 
prostitute  themselves  at  certain  pericxls  in  the  Temple  of  Mylitta. 

Divorces  without  motive,  trial  marriages,  marriages  for  a  time, 
partial  marriages,  —  these  are  all  things  which  differ  very  httle 
from  promiscuity.'  In  Scotland  until  the  time  of  the  Reforma- 
tion n  young  man  and  a  young  woman  spent  a  j'car  together, 
after  which  they  either  married  or  separated,  according  as  they 
were  or  were  not  satisfied  with  tliis  trial,  "  Marriage  for  a  term, 
'  mota,'  was  customarj-  among  the  Arabs  before  the  time  of 
Mahomet:  it  is  still  frequent  in  Persia,  where  a  woman  may  be 
married  for  a  term  which  varies  from  one  hour  to  ninety  years." 
Marriage  for  a  year  was  customary  among  the  pagan  Irish: 
"  The  terms  were  fUed  in  the  same  way  as  for  a  lease;  the  union 
terminated  on  the  first  of  May  or  the  first  of  November  of  each 
year." 

§  4.  The  Consequences  of  Promiaculty.  —  Great  mortality 
among  the  children;  the  mother  could  not  raise  them  by  herself 
and  abandoned  or  else  killed  them.  Relatives  whom  chance  has 
united  and  an  accident  separated  ivill  scarcely  give  each  other  the 
support  and  agsistaoce  which  are  necessary  in  case  of  illness  or 
when  old  age  comes  on.  There  is  no  such  thing  as  relationship, 
properly  speaking;  people  are  not  grouped  in  famili^,  but  classed 
by  generations;  one  would  say,  for  example,  that  he  was  the  son 
of  all  the  mature  men  of  the  tribe,  the  grandson  of  all  the  old  men, 

'  Is  not  the  right  the  lord  which  exiats  in  various  societiea  for  tlic  benefit 
of  the  imlitlcal  chiefs  or  priests  &  survival  at  the  right  which  belonged  for- 

IHctIv  to  the  i-fimni unify  otcT  sll  the  VOm^f 
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and  tlie  father  of  all  the  children,  of  the  tribe,  as  he  was  tlie  hus- 
band of  all  the  women.  This  system  of  rel^tioiublp  hf  elus4» 
(the  word  relationship  is  very  inappropriate)  is  found  among 
t!ie  Malays,  the  Turanians  and  the  Redskins;  it  is  contrasted 
with  the  dascriptiTe  lystem  of  the  Aryans  and  the  Semites,  that 
is  to  say,  a  system  which  we  make  uae  of  and  which  is  based  upon 
a  recognition  of  individual  relationship. 

According  to  Morgan,  this  relii-tionship  dates  from  a  period 
wlien  there  was  neither  marriage  nor  family.  To  each  method 
of  the  constitution  of  the  family  there  coiresponds  a  different 
system  of  relationship.  But  the  constitution  of  the  family  becomes 
modified  more  rapidly  than  the  nomenclature  of  relationship; 
for  a  language  always  lags  behind  with  regard  to  institutions. 
The  uomenclature  of  relatives  may  thenceforth  show  us  the  ex- 
istcnce  of  a  form  of  family  which  hfis  long  siace  disappeared:  this 
is  so  with  regard  to  the  system  of  relationship  in  force  in  the 
Hawaiian  Islands.  It  does  not  correspond  to  the  modern  Ha- 
waiian family;  the  same  remark  applies  to  the  system  of  relation- 
ship in  use  among  the  Redskins;  but,  owing  to  a  very  curious 
peculiarity,  the  nomenclature  of  relatives  used  among  the  Red- 
skins corresponds  vnth  the  constitution  of  the  modem  Hawaiian 
family.  Morgan  deduces  from  thi»  clever  discovery  the  succes- 
ave  existence  among  the  Redskins  of  three  forms  of  family: 
1st.  The  old  Hawaiiau  family,  or,  rather,  absence  of  family,  with 
relatioDsliip  by  classes;  this  state  of  things  has  left  traces  in 
Hawaii,  but  not  among  the  Redskins.  2d.  The  modem  Hawaiian 
family  represented  among  the  Redskins,  —  not  in  their  law,  but 
in  their  language;  it  is  only  found  in  the  nomenclature  of  rela- 
\jves.  3d.  The  modem  Redskin  family  to  which  the  sj-stem  of 
"elftUonahip  still  preserved  in  ttielr  existing  language  no  longer 
corresponds.' 

§  3.  Second  Stagfl.  Matriarcbat«.  —  Evolution  towards  th« 
Maternal  Fajnily.  —  In  a  promiscuous  society  the  mother  and  her 
descendants  have  a  tendency  to  form  a  natural  group,  an  associa- 
tion for  purposes  of  attack  and  defense,  and  production  in  com- 
mon. The  father,  assuming  that  he  be  known,^  does  not  form  a 

'  There  are  eceptica  who  ive-count  for  this  in  other  ways,  —  for  example, 
by  eeeing  in  it  a  iin're  iionHequenci!  of  poverty  of  ideas  ajid  poverty  of  Lan- 
guage, ani  the  pt^uLiarities  of  th<:  syijtems  uf  relationship  in  use  aiuoag 
prijmlive  poopln.   C/.  "Aim<*  sofliol*!!-,"  I,  311, 

L«t  iiB  here  recall  the  nolioo  whith  vas  widespread  among  th«  f^gvp* 
t  uid  the  Greeks  ocnardinK  to  which  the  father  m  aEone  creator  oi  tna 
"d,  Ihi!  motbei  only  Douriabisg  it. 
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part  of  this  group;  he  is  connected  with  the  family  of  his  own 
mother.  At  the  same  time  that  the  maternal  family  is  being 
formed  promiscuity  is  being  restricted.  Marriage  is  prohiljited 
within  the  group  between  relatives  descended  from  a  common 
mother.  Incest  is  forbidden.  From  what  motive?  Morgan  sees 
in  this  one  of  the  finest  applications  of  the  law  of  natural  selec- 
tion- Unions  between  near  relatives  result  only  in  children  In- 
ferior to  those  born  from  nmrrieges  between  strangers;  tlie  latter 
became  more  numerous;  they  came  to  prohibit  the  former  under 
the  most  severe  penalties.' 

§  (>.  The  Prohibition  of  lacest,  whicrh  was  at  first  probably  very 
restricted,  became  extended  and  led  to  the  marriage  by  groups, 
to  pitlyandrj',  and  to  the  practux  of  exogamy,* 

According  to  Morgan,  in  the  old  society  of  Hawaii  marriage  was 
prohibited  only  betft*een  one  class  of  relatives  and  another,  be- 
tween asc-endants  {actual  or  fictitious)  and  descendants.  In  tlie 
modern  Hawaiian  family  marriage  is  forbidden  even  between 
brothers  and  sisters  of  the  same  mother  and  between  cousins 
descended  from  the  same  mother. 

§  7.  Hani&sa  hj  Groupa  was  practised  in  Australia.  xAmong 
the  Negroea  of  Mount  Gambler  the  tribe  is  divided  into  two 
dons,  Krokis  and  Kumites;  every  man  who  ia  a  Krohi  is  the  hus- 
band by  birth  of  ever>'  woman  who  ia  a  Kumite,  and  vice  vet.'^a. 
Tim  19  a  case  of  promiscuity,  but  of  limited  promiscuity,  because 
it  is  not  possible  for  a  union  to  exist  between  two  members  of  the 
Kroki  group  or  between  two  members  of  the  Kumite  group.  We 
must  assume  that  all  the  Krokis  are  relatives  descended  from  a 
common  mother,  and  that  It  is  the  same  with  regard  to  the  Ku- 
mitej.  The  existence  of  marriage  by  groups  has  been  revealed  to  us 
by  an  English  missionary,  the  Rev,  Mr.  Fison,  who  has  passed 

'  The  popular  noUon  according  to  which  children  bom  of  unioaa  bctwfra 
near  rdativce  are  often  affccteii  by  eerinus  iofinniEies  (licaf  muief,  Wind, 
etc.]  is  ratkcr  vfcII  fijun<i<^i;  luj^uminK  that  a  husband  and  wifp  &rc  pcrfe^^tly 
hMill}iy,  tlicir  chil-ircn  will  rf^'  Ttihli-  th«n  and  will  be  vfcU  formeii.  whether 
thoir  fs-lher  and  mother  b<i  relalivM  or  not;  but  this  aasiUAptinn  is  defwtive 
in  ilA  bnsis;  a  ]xripvt  etatt;  of  hecdth  in  rure;  etmh  one  has  ma  weak  point;  u 
this  weak  point  will  be  the  sainr'  in  the  husband  and  in  the  wife  when  the 
hilter  asv  near  rch^tivca.  it  will  often  happen  that  somcthini;  that  waa  only  a 
slif^t  imperfcclithci  in  their  c.'ise  will  be  a  rery  stinom  defect  in  the  case  of 
thnir  children.  Conversdy,  the  rmssiniz  of  two  pure  rarwi  wiSI  give  a  mixed 
race  that  ia  eujfMaior  to  each  of  the  former,  for  it  will  have  at  one  and  the 
same  time  quafilies  of  both,  or,  at.  least,  it  will  not  be  onen  lo  that  aKgrava- 
tioQ,  to  thftl  uK^reaae  as  the  square,  if  one  may  say  so,  of  th-e  caiiaes  oMresk- 
neaa  in  the  pHrent^. 

»  Unleq  It  be  th*  rsvMw,  ftod  the  prohibition  of  ioceet  be,  u  Dwrhheitn 
pretends,  ■  vesti^  of  exogamy. 
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many  years  in  Australia,  Another  missionan',  tiie  Rev.  Mr. 
MiitKew,  who  has  passed  just  as  long  a  time  in  that  country, 
assure  us  that  nothing  of  this  kind  ever  existed,  and  that  the 
Negroes  of  the  country  marry  one  another  just  as  do  the  white 
pei)ple  of  our  own  country.    Which  arc  we  to  believe? 

§  8.  Polrandry  ia  a  marriage  by  i^roups  on  a  small  scale:  each 
woman  has  several  husbands,  but  they  are  Qot  all  the  men  of  a 
tribe;  they  are  only  a  few  of  them,  —  ten  or  twelve,  for  example. 
Furthermore,  polyandry  and  polygamy  may  exist  at  one  and  the 
same  time;  one  husband  has  at  the  same  time  several  wives;  this 
comes  pretty  near  to  being  promiscuity.  We  will  give  as  an  ex- 
ample the  Nairs  of  Malabar  (who  are  comparatively  civilized): 
"  The  spouses  have  a  perfect  understanding  aa  to  the  method  of 
the  enjojuient  of  what  tliey  are  indeed  compelled  to  call  the  com- 
mon ownership.  The  first  husband  Hves  with  his  wife  for  ten  days, 
after  which  he  gives  up  his  place  to  another."  As  he  is  at  the 
same  time  the  husband  of  several  other  women,  when  he  leaves 
one  it  is  not  to  go  and  live  alone;  he  goes  to  the  others  sucees- 
MVfily.  Here  the  woman  must  necessarily  be  the  center  of  the 
family,  and  relationship  through  the  womsn  is  the  only  kind  that 
is  recognised. 

From  polyandry'  thus  understood  we  must  distinguish  fraternal 
polyandry,  which  is  only  one  of  the  forms  of  the  patriarchal  family 
with  relationship  thmugh  the  men  and  the  authority  of  a  chief 
over  the  wife  and  children.  Brothers  livinjf  together  take  only 
one  wife,  sometimes  from  motives  of  economy,  because  they  are 
poor  and  the  purchase  of  a  wife  for  each  one  of  them  ts  a  luxury 
beyond  their  means  (Sparta);  at  other  times,  if  they  are  rich,  in 
order  that  they  may  not  become  poor  by  splitting  up  the  patri- 
mony of  their  family  (Ceylon).  It  is  especially  in  Asia  tliat  this 
form  of  polyandry  is  met  with;  it  is  practised  in  Thibet,  among 
the  Todas  in  India;  and  it  was  formerly  practised  in  Ambla  and 
Persia>  and  Caesar  attested  that  in  hia  time  it  was  in  use  among 
the  Bretons.  V,  1 4  r  "  Uxores  habent  deni  dtiodenique  inter  se  com- 
munes, masdme  fmtres  cum  fratribus  parentesque  cum  liberis; 
sed  si  qui  sunt  ex  his  nati  coram  habentur  liberi  quo  primum  \'irgo 
quieque  ducta  est."  The  eldest  brother  chooses  the  common 
wife,  for  he  is  the  first  one  to  arrive  at  the  age  of  pubert>' :  as  soon 
as  hia  brothers  attain  manhood  they  become  the  husbands  of  their 
sister-in-law,  but  they  are  under  the  authority  of  their  eldest 
brother;  the  children  are  looked  upon  as  being  his. 

7 


19] 


mTROBUCnON  TO  PfUVATE  lAW 


[Iktbo, 


§  9.  "Among'  the  Reddles  (India)  a  young  girl  of  from  six- 
teen to  t^-enty  marries  a  boy  wbo  is  scarce  five  or  six  years  old, 
und  sometimes  even  younger.  After  the  celebration  of  the  mar- 
riage the  wife  goes  to  live  nith  some  relative  of  her  husband,  often 
even  with  his  own  father.  The  latter  enjoys  all  the  conjugal 
rights,  and  if  children  are  bora  of  this  union  they  are  leptimate 
and  are  looked  upon  as  hemg  those  of  the  husband,  whatever  his 
age  may  he.  When  this  husband  comes  to  the  time  of  the  real 
marriage  he  naturally  finds  his  wife  too  old,  and  he  takes  another 
one  under  the  very  conditions  which  he  had  to  undergo  himself," 
This  custom  makes  us  think  of  the  levirate  law,  of  the  substitu- 
tion of  a  ward,  by  which  the  Roman  "  paterfamilias  "  marie  sure 
of  haviiif,'  heira  for  the  one  who  had  not  attained  puberty  by  mak- 
ing a  will  for  liim.   In  tills  case  he  provides  children  for  him. 

$  10.  Bxoguiiy  is  marrta^^  outside  of  the  group  to  which  a 
person  belongs-  and  endogamy,  or  marriage  within  the  group,  is 
much  more  readily  accounted  for.  But  exogamy  seems  to  be  mure 
widespread,  and  a  thing  which  is  still  more  singular  is  that  it 
is  prescribed  under  the  most  severe  penalties:  deatli  among  the 
AJgonquina  and  Hottentots  and  in  the  New  Hebrides. 

M'Lennan  baa  seen  in  this  custom  a  consequence  of  the  In- 
fanticide ol  glrla,  which  Was  very  frequent  in  former  times.  It 
was  absolutely  necessary,  where  women  were  lacking,  to  take 
them  away  from  other  tribes.  The  eictreme  poverty  of  certain 
groups  of  people  accounts  for  the  murder  of  girls  as  soon  as  they 
were  born.  Thus  among  the  Arabs  before  the  time  of  ilahomet 
they  were  looked  upon  as  useless  mouths  to  feed  and  were  buried 
alive;  the  Koran  prohibited  tins  practice  (13,  17,  SI ).  An  old  Toda 
used  to  say:  "  We  cannot  support  our  children;  to-day  each  one  of 
us  possesses  a  cloak;  formerly  we  had  only  one  for  the  whole 
family,  and  the  one  who  had  to  go  out  took  the  cloak;  the  others 
stayed  naked  in  the  house."  The  Khon<l3  of  India  had  made  a 
religious  precept  of  the  infanticide  of  girls.  In  the  Fiji  Islands 
they  were  killed  because  they  could  not  fight.  The  Association 
of  the  Areoi  in  the  Society  Islands  practised  both  abortion  and 
infanticide. 

The  murder  of  new-bom  girls,  however  widesprea<I  one  may 
suppose  it  to  be,  can  never  have  been  a  general  custom;  often,  on 
the  contrarj',  girls  were  looked  upon  as  objects  of  great  value, 
because  it  was  permissible  to  sell  them  and  they  brought  a  very 
high  price.   M'Lennan 's  remark,  moreover»  would  explain  why 
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exogamy  was  a  necessity  for  certain  tribes,  but  not  why  these 
same  tribes  so  strictly  prohibitefl  endogamy  when  the  girls  had 
escaped  from  the  infanticide  which  was  habitually  practised. 

According  to  Lubbock,  among  tribes  where  promiscuity  was 
practised  a  man  could  keep  for  himself  alone  the  woman 
whom  he  had  captured!  in  war.  Tnions  of  thi.s  nature  had 
the  double  advantage  of  being  permanent  and  of  giving  birth 
to  a  mixed  race  and,  consequently,  one  which  was  superior.  In- 
dixidual  marriage  by  this  means  was  substituted  for  community 
of  wives,  just  aa,  perhaps,  individual  ownership  was  substituted 
for  collective  ownership.  A^Tien  customs  became  less  harsh 
women  were  purchased  from  their  relatives;  actual  carrying  off 
censed  to  be  necessarj';  its  place  was  taken  by  the  a>'mboUcal  ab- 
dut^oq.  Under  this  name  it  always  formed  a  part  of  the  marriage 
ceremony,  in  order  that  it  might  be  perfectly  understood  that  the 
woman  became  the  exclusive  property  of  one  man.  This  system 
assumes  a  direct  passing  from  promiscuity  to  the  patriarchate,  and 
makes  the  matriarchate  an  anomaly  which  it  is  difficult  to  account 
for.  It  conflicts  with  the  fact  that  the  capture  of  women  was 
earned  out  nine  times  out  of  ten  by  a  troop,  and  not  by  an  in- 
dividual; and  monogamy  could  hardly  result  from  this.  Further- 
more, how  are  we  to  account  for  the  \'erj'  great  horror  wliich  was 
felt  for  endogamy?  One  can  readily  understand  that  exogamy 
should  have  been  preferred,  but  not  that  marriage  within  the 
group  should  have  been  prohibited  as  a  crime  under  pretext  that 
It  amounted  to  a  robbing  of  the  community. 

jMorgan's  theory  rests  upon  an  observation  which  is  perfectly 
correct:  It  is  not  the  tribe,  as  is.  said  only  too  often,  which  is  ex- 
ogamous;  it  is  the  clans  of  which  the  tribe  is  composed;  the  tribe 
itself  is  endogamous;  f>eople  marry  from  one  clan  into  another.  A 
prohibition  against  marrvnng  witliin  one's  own  clan  is  equivalent 
to  a  prohibition  against  marrying  one's  relatives,  because  the  clan 
ia  a  group  of  relatives.  —  at  least,  fictitious  ones.  Thus  is  to  be 
accounted  for  the  severe  disapproval  with  which  endogamy  ia 
looked  upon;  and  thus  also  is  to  be  accounted  for  the  practice  of 
exogamy  among  the  elans  of  a  maternal  family,  for  it  exists 
therein  and  is  not  met  with  merely  among  clans  of  a  patriarchal 
family,  as  would  be  required  according  to  Lubbock's  aysteni,' 

'  Dtrrkheim  has  iwently  siiKRefltwi  luiather  ■explanatioD  for  flw*^;amy.  The 
tnetnbera  of  each  clan  ccmeidiT  themselves  a*  ono  fl(«h  and  imf  blood, — 
tW  flesh  and  the  bkntd  of  Ijio  mystical  iK'ing  from  whom  lliev  all  deacended 
("totem").   U  tbey  wiab  to  adopt  a  Etnuiger,  a.  tew  dropa  of  Uie  faLaily  blood 
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tlixousb  tht  Swa*  Mother.  —  Exogamy,  polya-ndry,  marriage  by 
groups,  prohibition  of  inceat,  —  such  are  the  iostitutiona  by 
means  of  wliich  promiscuity  was  discanled.  The  maternal  fanuly 
or  matriarchatc  was  the  logical  consequence  oE  these;  it  is  more 
frequent  in  proportion  as  the  societies  among  which  it  is  fowid 
are  more  rudimentary,  [t  only  includes  relatives  in  the  female 
line.'  Under  tliis  system  a  child  takes  the  name  of  its  luother 
nnd  belongs  exclusively  to  the  family  of  the  latter;  its  father 
forms  part  of  another  group,  the  group  consisting  of  his  owm 
maternal  relatives.  The  Lyeians.  Herotlotua  tells  us,  lake  their 
mother's  name;  they  leave  their  inheritance  to  thtir  dinighters 
and  not  to  their  sons.  Among  tiie  Iberians,  according  to  Stralio,' 
daughters  inherit  from  their  relatives  and  give  a  marriage  portiua 
to  their  brothers.  It  was  the  same  among  the  Nairs  in  India, 
and  elsewhere*  The  hea<l  of  the  maternal  family  is  the  eldest 
brother  of  the  mother,  and  if  he  is  not  living  the  nearest  maternal 
relative.  The  mother  has  only  a  nominal  authority;  the  alleged 
domination  of  women,  the  "  gjiiaiocracy  "  devised  by  certain 
advanced  minds,  is  incomprehensible  at  a  period  of  violence,  a 
continual  struggle,  such  as  the  early  times  were.*  The  peculiar 
position  of  the  maternal  uncle,  the  rights  of  inheritance  of  women 
m  preference  to  men,  nre  met  with  for  the  fimt  Ume  among  the 
Alemanni  at  tJie  time  of  Tacitus,  "  Germ.,"  20;  the  others,  in  cer- 

KTe  iojecUMl  into  hiB  veins.  Il  is  in  Lhis  blood  that  this  being  reddce  who  is  at 
oncK  the  jiixl  anil  the  aiia'atoT  of  t!ic  clan.  EverytSiiag  he  Toii<.'lit'M  is  niwml, 
"tabu,"  From  this  ariacs  the  rt^ligioua  respect  whiirh  th«  men  have  for  the 
wooi*-n  of  their  own  cjan  after  they  fitt^in  puberty.  SdsiuiI  r*lfttivns  nrv  yiJy 
[wiegihle  bctweeli  oUc  clali  Ould  anti-tllcr,  ucC&uso  t^h,  h|ka  a  •Jiir«'rcn(.  klmI, 
Durhhtinr,  by  means  of  theae  ideas  nod  tht-  habiw  thnt  they  hrtvc  fpvai 
risf.  to,  &craunt»3  for  everything,  even  lu  uiir  modem  etutcunA-  I'he  hypcith- 
ems  is  ingeniuuii,  but  coutrarj'  to  all  probability  and  not  prwvoii  V'Ces- 
BsaU*  rausK.  cvssnt .  . ."). 

'  Therp  has  been  an  attempt  to  account  for  rolutioualiipj  tiirough  women 
by  sti'iDK  in  il  a  meiuas  of  dintinguiahing  bciween  the  chiidren  of  vtirious 
wives  in  the  nolvgamous  family. 

»  III,  IC^;  (Jordiffr,  "La  Fiuiidlp  uhea  les  BBSquM"  ("R.  h.  Dr. "  XIV); 
Etruscans  ("Perrica  jsjiatua''),  Locriana;  Pclw'/t'w,  XII,  5;  MiTy  ftinff«iii|/, 
•' Travels  in  Wrattm  Africa,"  1S97;  "N.R.  H,,'' 18S1,  302  (CpIU);  "N.  R.  H.,'' 
ISOl,  301. 

'  lAi^Uati,  "Mivuis  des  Sauva^  Amftic,"  I,  (1721);  neilber  the  hius- 
band  nor  the  miSc  leav«t  the  family  in  onlcr  to  founil  a  (^TiaraW  family  and 
Gttbia:  eiw'h  oni-  ri'nniins  at  tioiiie;  the  rhildren  bcloiin  Ui  their  inotlier  and  aie 
Icmked  uiKjii  as  belonging  to  the  family  luid  thi!  raljin  of  the  mother  (and  not 
lo  that  of  the  fwlhcj).  In  the  cabin  of  the  nife  the  dftUKhtcis  ore  hdresKd 
in  (irc'fcrenee  to  the  males,  who  aw  given  only  their  suatcnance. 

'  Ainonu  the  Xatchez,  howcverr  the  sun-woiuon  bod  a  ngbt  of  life  tuid 
ilwtb  over  the  chiJdrcii  (cifihleeuttL  ccnluryj. 
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tain  manuscripta  of  tlie  Saiic  Law  which  called  the  mother 
and  the  mother's  sister  to  the  succtasion.  Title  59.  The 
prohibition  of  adoptinif  one's  sister's  son  in  India,  the  prohibi- 
tion of  marriage  between  brothers  and  aistera  born  of  the 
3&m^  mother  in  the  Athenian  law  are  yet  further  traces  of 
the  matriarchate  and  bear  witness,  contrary  to  Sumner  Maine's 
opinion,  that  the  Aryans  themselves  have  passed  through  this 
pha^e  of  evolution. 

§  12.  Third  Sta^s.  Patriarchate.  —  Why  and  how  13  the  transi- 
tion made  from  tlie  maternal  family  to  the  patriarchate,  which 
gave  authority  to  the  husband  over  his  wife  and  cliildren,  and 
■wljich  included  agnatic  relationship  or  relationship  through  the 
men  only?  '  The  patriarchal  fanuly  gave  rise  to  permanent  tieg 
bet«'een  the  father  and  the  mother  and^  consequently,  to  closer 
ones:  this,  id  an  advantage  for  the  couple  themselves  as  well  as 
for  the  children.  The  union  between  the  man  and  the  woman  — 
wliich  was  teoiporarj'  in  the  maternal  family  — 13  a  source  of 
trouble  for  the  latter;  the  husband  finds  himself  thrown  into  a 
conflict  with  the  relatives  of  his  wife  vvitli  regard  to  her  and  hig 
cliildren.  These  inevitable  dissensions  were  one  reason  for  mak- 
ing this  group  an  inferior  one.  It  gave  v.'ay  to  the  patriarchate, 
which  ancestor  worship  came  to  fortify  by  glWng  it  a  religious 
sancti{>n.  Looked  upon  from  the  point  of  view  of  tiie  method  in 
wliich  it  was  formed  and  of  its  consequences,  this  form  of  the  fam- 
ily appears  as  an  application  of  the  right  of  ownership.  The  head 
of  the  family  has  over  his  wife  and  children  almost  the  same 
rights  as  a  master  over  his  slave,  and  like  a  master  he  is  respon- 
sible for  their  acts. 

§13.  PonnaUon  of  Marriage.  —  (!)  Abduction,  the  carrj'ing 
off  of  women,  takes  place  sometimes  in  a  body,  like  tiie  legendary 
carrying  off  of  the  Sabine  women  (the  Picta,  ancient  Scandina- 
■rians,  Tribe  of  Benjamin,  etc.)  and  is  sometimes  indi\'idual  {Tas- 
msnift,  Carribee  Islands,  etc.).  The  law  of  Manu  makes  abduc- 
tion one  of  the  eight  forms  of  legal  marriage.  "  On  the  western 
eoftst  of  Greenland,"  says  Dr.  Nansen,  "  the  young  man  lies  In 
wait  for  the  young  girl,  takes  her  by  surprise,  seizes  her  by  the 

t  The  opposite  trajisition  from  the  patriarehate  to  the  aiatriH.rchftt<?  is  with- 
out exwnpie  |?)  and  would  be  difficuJL  to  accouDt  for.  One  might,  hnw- 
■«v«T,  see  in  it  an  extonsion  of  infltitutioriB  whi'Tli,  like  marriage  "sine  m!imi" 
■t  Rome,  leave  the  wife  under  the  atitliority  lA  hi-r  i>arents;_  \i  the  hushand 
acquires  no  more  rights  over  the  children  than  over  hia  m-jfe's  pcwises-'juiia 
this  is  sufficient  to  make  itaforii]  of  purely  matriarchal  faukily. — M'Leruvnn, 
"Patriarirhiil  Theory,"  18S5. 
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arm  or  the  neck  or  the  hair,  and  drags  her  towards  his  tent  itl 
spite  of  her  cries  and  her  stmgglea,"  The  Australians  proceed  in 
as  summary  a  manner;  they  carry  off  the  young  girl  after  having 
knocked  her  over  with  the  blow  of  a  club.' 

The  imitation  of  abduction,  which  is  so  Frequently  found  in 
marriage  ceremonies,  ia  a  sur\-ival  of  the  primitive  Saw  in  which 
abductions  are  a  reaHty  (Sparta,  Rome,  etc.).  Among  the  Tar- 
tars the  young  girl  leaps  upon  a  horse;  the  young  man,  who 
has  already  paid  her  relatives  the  earnest  money  for  the  bargain, 
rushes  to  pursue  her;  and  if  he  does  not  please  the  betrothed  the 
diase  may  be  lonp  and  difficult.  Among  the  Araucanians  every 
young  ^irl  would  feel  herself  dishonored  if  an  energetic  fight  were 
not  mode  to  keep  her  in  the  family. 

In  contrast  to  these  customs,  among  the  KafBrs,  the  IMoqiiis 
in  America,  and  the  Garros  in  India,  it  is  the  girls  who  make  pro- 
posals of  marriaj^e  to  the  young  men,  "  If  the  advances  of  the 
woman  are  too  direct  the  frightened  young  man  flees  on  horse- 
back in  order  to  give  evidence  of  Ms  resistance.  He  is  at  once 
pursued  by  the  young  girls,  who  bring  him  back  a  captive  to  the 
one  whom  he  should  marry." 

§  14.  Tho  Suns.  —  (II)  Purchase.  —  From  abduction  to  pur^ 
chase  there  is  but  a  step.  Among  the  Bodos  (India)  the  be- 
trothed naan  carries  off  the  young  prl  with  every  appearance  of 
violence;  then  he  tenders  to  her  relatives  a  banquet  and  pres- 
ents in  conformity  with  his  position,  in  order  to  disarm  a  pre- 
tended anger."  This  portrays  what  took  place  almost  everywhere. 
When  there  was  an  abduction  the  relatives  of  the  outraged 
Womtiu  sought  to  take  Vengeance  for  the  Injury  which  had  been 
sustained;  the  abductor  appcftsed  them  by  offering  them  presents. 
Customary  tariffs  came  to  be  established.  The  composition  due 
by  every  abductor  was  paid  in  advance.  Among  a  great  niun- 
ber  of  peoples  the  father  disposes  of  his  daughters  In  the  same 
way  as  a  master  disposes  of  his  slaves,  without  consulting  them. 
In  India,  in  ancient  Greece,  and  even  in  Rome,  marriage  by  pui> 
diade  ("  coemtio  ")  was  known.  Homer  speaks  of  the  "ira^Sefo* 
AX^ftrlSatat,"  of  young  girig,  who  bring  many  oxen  to  their  father 
because  the  betrothed  pay  the  purchase  price  in  cattle,  the  cur- 
rency of  that  time.   The  variations  in  the  price  of  this  sort  of 

"  r/.  ToJfitiu  ''Ana.,"  1, 55  ("  Arminiiifl  ">.  In  Genuftny  the  euBtom  of  the 
"Brautlnuf,"  "  Bnuitfahrt,"  the  eonducling  of  the  young  girl  by  a  miTnemua 
cnrttvv  U)  her  husband,  is  a  trace  of  the  abduction.  —  cy.  aa  to  tlie  Jews, 
"  Judges,"  «xi. 

12 


Topic  l] 


ORIGIN  OP  THE  PAMILT 


merchandise  are  very  preat.  "A  rich  'Baschkir'  would  take 
pride  in  giving  3000  roubles  for  a  wife;  his  poor  neighbor  would 
obtniu  one  for  a  load  of  wood  or  hay."  The  Papayos  of  New 
Mexico  sell  their  daughters  at  auction.  "  The  Damaras  are  very 
poor;  a  goat  seems  to  them  to  be  a  very  acceptable  equivalent  for 
one  of  their  daughters."  Wilson  tells  us  that  in  Uganda  a  father 
otTeted  him  his  daughter  for  a  pair  of  shoes  or  ati  old  coat;  and 
e^'en  tlus  was  very  dear,  for  the  usual  price  is  ^  needles  and  a.  bos 
of  percussion  caps.^ 

The  marriage  takes  place  ordinarily  for  cash,  just  like  the  con- 
tracts of  priniiti\'e  times;  sometimes  for  credit,  but,  like  a  wise 
merchant,  the  father  of  the  family  takes  precautions.  He  keeps 
certain  rights  over  his  daughter;  the  children  remain  his  property 
until  the  complete  payment  of  the  stipulated  price  (I&lands  of 
the  Soude,  JIakoiolo  tQ  Africa);  in  Unyoro  the  husband  pays  a 
cow  at  the  birth  of  each  child.  In  other  respects  he  is  compelled 
to  live  in  the  house  of  his  father-in-law  until  he  shall  have  en- 
tirely freed  himself.  If  he  has  no  money  or  cattle,  the  future 
husband  exchanges  his  sister  for  the  woraau  whom  he  desires, 
becomes  the  slave  of  hia  father-in-law  or  else  hires  out  hia  sen'icea 
to  him.  Must  one  recall  the  history  of  Jacob  and  the  fourteen 
years  which  he  passed  in  the  house  of  Laban  in  order  to  marr>* 
Leah  and  Rachel,  the  daughters  of  the  latter?  The  Redskin  each 
day  gives,  sometimes  to  the  father  and  sometimes  to  the  maternal 
uncle  of  his  wife,  a  portion  of  lus  game  or  fish. 

$  15.  Marriage  by  Serrltuda  or  by  letting  of  services  no  doubt 
leads  to  customs  such  as  those  of  Ireland  or  Sumatra  ("  ambe- 
lanak  where  it  seems  to  be  the  wife  who  buys  her  husband;  the 
husbandj  in  fact,  goes  into  the  house  of  his  wife,  or,  rather,  of  the 

'  AcconUn^  to  the  Icelandic  law  the  future  snouiie  paya  the  customary 
pHc?,  1  ra&tk  lit  ailv^;  %he  father  of  the  girl,  or,  if  he  is  tlot  lirttig,  the  nearMt 
Klativ«,  bcMiQiea  il  warroJitAf  oad  dccitures  th&t  the  girl  ha^  n»  hidJi^D 
defect  saeh  &b  would  eet  a&\dc  the  Bale  of  a  sla.ve;  the  bargnin  is  ihcji  I'on- 
«lude(I  by  the  blow  with  the  palm  of  the  hand  ("Handaal"),  wittiout  its  being 
necessary  to  have  the  consent  of  the  woman.  The  marriatfe  b  completed 
wittliD  a  year  by  the  handing  ovpr  of  the  woman  to  her  luluie  husband: 
Darerte.  p.  349.  C/,  "The  Annb-Saxon  Laws":  "^thclb,,"  77,  31.  —  ■'TLe 
purchase  of  women  diaappearral  at  an  early  date  in  the  laraelitlah  lecjslation. 
Two  features  of  it,  however,  remained;  the  woman  must  be  i^ivcahy  Uiosc 
wlio  hav«  authority  over  her;  the  man  can  complete  the  marriage  by  Biving 
A  sum  of  money  to  the  wottioo,  —  the  woney  ocinft  only  a  symbof,  Orc^- 
Barily,  the  mBrriase  is  Hm^luded  by  the  conferring  of  a  marriAge  portion 
that  ia  given  by  the  husband  to  the  wife  ('  kheCoiiba') ;  from  thm  tmae  on, 
the  ailultery  of  the  woman  Is.  punishod  as  though  she  were  married."  Da- 
rtM,  "Etudes,"  p.  3S:  Paiurel,  "Condition  de  la  Femme  dans  I'aacienne 
Egypie,"  iSSfl. 
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rcluti^'es  of  hla  wife,  as  a  slave;  he  works  for  them  and  possesses 
nothing  ot  his  ovm,  and  lie  may  he  expelled. 

§  IG.  EBflfit*  of  MajTlage.  Status  of  the  Wife.  —  WTiether  she 
he  carried  otf  or  bought,  the  wife  is  iti  a  situation  differing  little 
from  that  of  a  slav*.  Body  and  possessions,  she  is  subject  to  her 
husband;  she  is  "  in  manu,"  under  his  hand,  according  to  the 
noman  expression.  She  cannot  possess  anything  of  her  own; 
everji:hing  she  acquires  goes  to  her  husband.  He  has  over  her 
the  right  of  life  and  death,  and  after  his  death  rehgion  sometimes 
even  makes  It  the  duty  of  the  widow  to  hum  herself  ttith  the 
mortal  remains  of  her  husband  so  as  still  to  render  lum  beyond 
the  tomb  the  services  which  she  carried  out  on  earth.  Among 
the  Afghans  the  widow  goes  to  the  heirs  of  the  deceased;  "  she 
forms  a  portion  of  their  inheritance,  and  if  she  remarries,  her 
second  husband  is  held  bound  to  indemnify  the  family  of  the 
first  husband  for  the  loss  which  it  has  sustained."  "  In  Tasmania 
the  wife  is  treated  like  a  domestic  aiumal,  which  one  has  a  right 
to  beat,  to  wound,  to  Mil,  and  even  to  eat.  In  the  Viti  Islands  a 
savage  named  Loti  savagely  devoured  his  wife,  after  having  had 
her  cooked  on  a  fire  which  he  had  compelled  her  to  light  herself." 
Under  such  conditions  as  these  the  right  of  divorce  must  of  neces- 
sity have  been  reserved  to  the  husband;  he  could  repudiate  his 
wife  at  his  pleasure  {excepting  that  be  would  incur  the  vengeance 
of  her  family,  who  might  keenly  resent  this  iusult,  or  excepting 
that  he  might  pay  an  Indemnity  in  advance  so  as  not  to  run  this 
risk). 

The  patriarchate  seems  like  a  system  which  treats  the  wife  with 
disfavor;  in  subjection  to  her  father  so  loni;  as  she  is  a  girl,  tn  her 
husband  during  the  marriagL>,  and  after  his  deatli  to  her  children, 
she  only  changes  masters;  she  is,  to  use  the  Roman  term,  in  p«r- 
patual  guardiftnahlp.'  Religion  and  morals  reacted  against  the 
severity  of  the  ancient  law;  thus,  according  to  the  barbarian  laws, 
the  husband  cannot  kill  his  wife  without  good  reason;  he  is  only 
authorized  to  sell  her  by  way  of  punishing  her  or  in  case  of  abso- 
lute necessity.  The  Gallic  law  even  gives  to  the  widow  a  sur- 
\'ivor's  portion.' 


'  KmnlcKvky  and  iitticr  teamed  men  do  not  believe  that  this  subjection  ot 
the  wife  exislifd.  But  the  facts  that  tiot  m  accard  with  tWm  state  of  in- 
ferior! ly  are  tnrUc&tioos  of  »  new  law  in  process  of  formatioo  or  are  veetlges 
of  the  matriarchate. 

*  Katriraoaial  Syitam  oi  tb*  Qanli.  —  Ttie  right  of  life  sod  death  which 
Casar  recogoized  the  head  of  the  Gallic  fantily  to  have  aver  his  Hif«  as  well 
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At  Rome  tlie  rolipiouB  marriagB  of  the  patricians,  which  was 
characterized  by  tlie  "  wnfarreatio,"  an  officrsng  of  wheat  bread 
to  Jupiter,  sTid  by  the  participation  of  the  priests  of  the  official 
reiigion  of  the  State,  places  the  wife  "in  manu,"  but  makes  of  her 
tile  mistress  of  the  house,  the  respected  matron,  who  attains  to 
the  same  dignity  as  her  husband  and  shares  in  his  honors.'  In 
time  marriage  without  "manus,"  a  sort  of  forma!  union,  witiiout 
formalities,  came  to  free  the  wife  from  the  authority  of  her  lius- 
band  and  completely  emancipate  her. 

§  17.  ThB  Position  of  Children  is  determined  according  to  that 
of  the  mother;  if  they  are  bom  of  a  slave,  they  themselves  are 
slaves.   The  paternal  power  is  absolute,  just  as  is  the  husband's 

as  lufl  children  fVI,  !3, 19;  c/.  Gmm,  "Comm.,"  I,  55,  pfttflma!  power  amoTi? 
the  Galates)  docs  not  agree  very  well  with  the  system  of  posee^isions  between 
the  nxiusea,  whitiL  accins  to  plact  the  hu&bitfiii  mid  tkt>  wife  upon  aliuosl.  an 
equfil  footing;  CiFsuT,  19-  The  wiff;  1)rinKs  her  fmsband  by  way  of  niar- 
riaec  portion  "pectiniK"  (smwr  of  money  iind  other  vaJuAblo  movables,  but 
□ot  land;  probably  the  land  utiW  belongs  to  the  [tuoU^;  the  woman  has  no 
riglif,  to  il);  the  huflband  liikce  out  of  hla  awn  poaseEsiona  other  "pccuiuic" 
of  equal  value  acconiing  to  zui  appraisement  (rasde  by  whom  and  hon?). 
These  "pecuniic"  —  thoac  t>f  the  husband  and  tboeo  of  the  wife  —  are 
mini^ed  togiether  in  one  mi^;  ^aly  one  reckoning  is  made,  &ad  the  profits  ore 
k«pt;  th«  surviyor  hse  all  of  this,  —  that  is.  the  capital  contributoil  by  him- 
aeS  and  that  eontrihutod  by  his  wife,  together  with  the  profits.  Cf.  llDiitfe, 
"Bev.  de  LOg.,"  IS7-1,  p.  ISS.  — This  py-stem  has  bppn  likpcwl  l«  one  of  those 
that  was  knowu  to  the  Irii^b  law,  ana  whieli  b  to  be  distioiziLished  by  the 
equality  of  the  Jiare  contributed  by  each  Epouse;  but  in  the  Irish  law  the 
position  of  thp  spouses  is  equnJ;  or,  at  le-ast.  the  husband  catiTiot  make  eerljun 
Kinds  of  contracts  without  tbc  conecnt  of  his  wife,  whereas  in  the  Gallic  law 
ahe  is  under  the  authnrity  of  her  husband,  CJ.  CoUinet^  "'  R.  CelUquc,"  1S07, 
p.  322.  There  has  been  ;iu  attcmiit.  to  con.^'true  this  as  the  coDjugal  com- 
munity of  our  Customs  of  the  Midolc  Agca,  but  in  this  cose  there  is  no  quee- 
tioa  of  a  true  Community  because  all  tlte  poGsessioilE  fonniag  a  single  mosa 
arc  alwtLj'i!  ronrc>rr«l  upon  thu  survivor,  und  bt>C!iiisp  in  no  case  con  the  hptra 
of  the  predeceased  f^pouse  make  any  claim  to  thtm.  If  on«  wishes  to  undei- 
etand  this  system  odp  must  oKsume  two  things  that  CsBar  does  not  tell  us: 
1st.  The  share  ccintriljijtGd  by  the  wife,  and  also  that  contributed  hv  the  htis- 
l>aiid,  arv  rather  small;  the  wife's  because  she  has  few  rigbl«  over  tbe  posses 
eions  of  her  family,  the  husb.md's  bocaose  it  is  no  doubt  the  purclmso  price 
which  he  paid  to  the  relatives  (if  the  wife  that  has  been  trans fnriiiP/I  intu  an 
antenuptial  gift  for  the  exdusive  benefit  of  the  latter.  2d.  llie  profits  realised 
during  the  tnarria^o  arc  luideii  to  tbu  vaass  and  go  with  it.  The  pretiervutioa 
of  the  issues  in  kind  ig  phvsicaJIy  impoesible.  Cf.,  on  this  point,  Humbert, 
••  Rev.  lust,  de  Dr."  IV,  517;  D.,  "de  pact,  dotal.,"  23,  4;  9, 3;  D.,  "d*  j.  dot.," 
23,  3.  The  husband  dL-tposes  of  the  interwt  on  the  price  of  the  issu&s  sold;  he 
keepB  this  price.  D'Arhms  de  J^Allmn!lc,  "Rev.  ent.  d'Hist.,"  1879, p.  2:  the 
marriage  portion  congisled  in  herds,  and  the  younK  were  raised  until  they 
altainod  the  age  when  they  were  most  valuable  for  aiaughtering  purposes, 

I  To  judge  from  the  information  which  has  hern  furainhed  by  comparative 
juriflprudeiice,  and  acrording  Co  the  custom  of  betrothals  ("sTKinsalia")  and 
the  "deductio  mulieria  in  domum  miunti"  ("rapi  aimulaliir  virgo,"  saya 
Festufi),  it  ia  very  unlikely  that  the  "confaixeatio"  was  the  moat  annient 
form  of  marriage  at  Rome.  CJ.,  however,  to  the  contrary,  Marqiiardl  and 
Idommten,  "Man.  d«n  Ant.  Rom  ,"  French  tnimlation  XlV,  40,  76;  Qirord, 
"Mao.  de  Dr.  Rom.,"  p.  lio;  Labb«,  "N.  R.  H.,"  1887. 
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power.  It  Is  for  their  father  to  decide  whether  they  shall  be 
brought  up  or  not;  iiifaiitidde,  or  the  exposure  of  iiew-born  chil- 
dren, which  is  so  fretjueiit  in  the  old  traditions,  is  only  the  exei^ 
rising  of  a  right.  The  father  may  strike  hia  children,  sell  them,  or 
put  them  to  death.^  He  gives  his  daughters  in  marriage  upOQ 
receiWng  a  sum  of  money;  they  are  bought  from  him.  Neither 
sons  nor  daughters  have  a  right  to  have  any  belongings  of  their 
own;  cverj'thing  they  acquire  belongs  to  the  father.  At  Rome 
the  "patria  potestas,"  which  on  principle  lasted  during  the  entire 
life  of  the  father,  was  adhered  to  through  the  centuries  with  this 
barbarian  harshness.  However,  as  children  were  members  of  the 
State,  at  an  age  when  they  were  capable  of  bearing  arras  Un;y 
were  emancipated,  from  the  political  point  of  view.  In  Genrnvma 
military  coming  of  age  perhaps  meant  both  political  and  civil 
emancipation  at  one  and  the  same  time. 

§  18.  Lerirat*.  —  All  children  born  during  the  marriage  came 
mider  this  power;  they  belonged  to  the  husband  even  though 
they  were  not  hb  issue.  This  is  shown  us  by  the  institutions  of 
the  "Niroga"  in  India  and  the  L»7lr&t«  among  the  Hebrews.  If 
a  man  dies  without  children  his  brother  should  "raise  a  posterity 
for  him  "  and  for  this  purpose  should  marry  his  widow;  this 
brother  who  becomes  a  substitute  for  the  husband  is  the  le\irate; 
a  son  of  the  levirate  is  legally  the  son  of  the  deceased,  because 
even  after  the  tatter's  death  his  wife  and  children  are  still  \'irtu- 
oUy  under  his  power;  he  lives  a  hidden  life  beyond  the  tomb. 
The  worship  of  ancestors  causes  the  levirate  to  become  a  pious 
duty.  It  is  indispensable  that  the  dead  shoxJd  have  descendants 
in  order  to  receive  the  worship  which  is  due  hiin.  The  "  niyoga  "  is 
only  a  levirate  practised  during  the  lifetime  of  the  husband  when 
he  has  no  children.  —  '"The  law  of  Sparta  allowed  a  husband 
who  was  impotent  to  give  up  his  wife  to  a  younger  and  stronger 
man."  "At  Athens,  if  the  relative  who  was  compelled  by  the 
law  to  marr>'  the  widow  of  his  near  relative  was  not  capable  of 
fulfilling  the  conjugal  duties,  she  could  demand  to  have  another 
man     thejambj  substituted  for  him." ' 

§  19.  Th«  Eecosnitlon  ol  Paternity  did  not  present  any  diffi- 
culties in  societies  of  the  patriarchal  type.  The  husband  treats 
as  his  oivn  all  children  bom  of  his  wife,  just  as  the  owner  does 

'  TacUut.  ".Aim.,"  IV.  72;  "L.  BaiTt^ar.,"  I,  10;  Capitulair.  I,  187,  1.  Id 
the  old  HuDgaHaJi  l&w  the  wifi^  aiid  cLildKn  «oul>j  be  d^Id  for  liiC  cruae  of 
the  hueband  and  father. 

*  M  Lenttan  aee&  in  thU  tr&oes  of  poly&Bdry. 
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with  respect  to  the  increase  of  his  flocks.  If  he  has  any  doubts 
ft3  to  their  legitimacy  he  can  expose  them,  kiU  them,  or  cause 
them  to  be  sold  as  slaves.  But  tn  certain  societies  where  maternal 
institutions  obtained  more  of  a  foothold,  the  husband,  In  order 
thoroughly  to  eatabltsb  hia  rights  over  hia  wife's  chiJd,  has  recourse 
to  a  fiction;  he  simulates  a  confinement,  stays  in  bed,  fasts,  and 
receives  the  congratulations  of  hia  nelghbora  upon,  hia  happy 
deliver!,'.  This  custom,  the  most  extraordinary  of  all,  bears  the 
name  of  "  courade  ;  it  has  existed  among  the  Iberians,'  in  Corsica, 
among  the  Tartars,  in  Brazil  and  elsewhere.  Starcke  sees  in  tliia 
only  &  magic  proceeding  in  order  to  give  the  new-born  the  endur- 
ance and  strength  to  withstand  the  fasting  and  abstinence  which 
the  father  imposed  upon  himself;  if  this  were  the  only  reason  fur 
it,  what  would  be  the  use  of  simulating  a  confiuement? 

§  20.  Adultar?.  —  The  punisliment  for  the  adultery  of  the 
wife  is  left  to  the  discretion  of  the  husband,  because  he  has  over 
her  the  right  of  life  and  death.  It  is  at  least  expulsion  from,  tlie 
conjugal  donucite.  It  may  be  death,  as  among  the  Hebrews, 
where  she  wa3  stoned.  In  ancient  Egypt  her  nose  was  cut  off. 
The  Greeks  tore  off  her  ears.  The  Abyssinians  were  satisfied 
with  shaving  her  head.  In  Thibet  the  matter  was  arranged  by 
the  pa^^ment  of  a  fine,  which  was  calmly  divided  among  the 
various  husbands  of  the  wife.  According  to  the  Germanic  cus- 
tom," the  guilty  wife,  naked  and  with  her  hair  shaved,  was  driven 
out  of  the  house  in  the  presence  of  the  relatives  by  her  husband, 
who  pursued  her  through  the  village  beating  lier.  This  penalty, 
which  became  the  running  of  the  gauntlet  in  the  Customs  of  the 
Middle  Ages,  had  not  merely  a  disgraceful  character;  originally, 
it  meant,  no  doubt,  final  expulsion  from  the  house  and  from  the 
Nillage;  this  was  really  in  the  majority  of  casea  the  penalty  of 
death  or  slaverj-,  for  once  outside  the  circle  of  her  natural  pro- 
tectors the  woman  lost  her  life  or  her  liberty. 

The  infidelity  of  the  husband  is  far  from  having  similar  con- 
sequences. The  woman  could  not  complain  of  It.  We  are  not 
unaware  of  how  free  morals  were  in  Greece.  In  Rome,  Cato  said: 
If  you  take  your  wife  uaawares  in  the  flagrant  ofiense  of  adultery 
you  may  kill  her  with  impunity;  if  she  takes  you  by  surprise  she 
would  not  even  dare  to  raise  a  finger  against  you,  and  she  has  no 

1  Strabo,  ni,  165;  Cordis,  "La  Famille  ehes  lee  Bmou*,"  "IL  h.  Dr.," 
xrV;  Tylor,  "ftimiti*-e  Culture,"  French  tranalalion,  1877. 
*  Taaliu,  "Genn.,"  19. 
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risht  to  do  30.'  .  In  certain  localities  they  even  say  that  women 
were  punished  for  not  liaving  kno^s-n  how  to  please  their  husbands 
and  keep  them  faithful. 

§21.  A^natio  Relationahlp.  —  In  the  matriarchate  the  only 
relationship  that  exisls  is  that  in  the  female  line;  in  the  patriai^ 
chate,  that  in  the  male  line.  The  family  constitutes  a  shut-in  group 
under  the  power  of  a  head  such  as  the  Roman  "paterfamilias  "; 
relationship  is  the  bond  which  unites  the  QieOibers  of  the  family 
with  this  head  and  with  one  another;  it  is  the  result  less  of  com- 
munity of  blood  than  of  the  authority  of  the  head,  and,  as  the 
women  are  never  at  the  head  of  the  family,  relationship  never 
comes  from  them.  Thus  one  is  the  agnate  of  the  brother  of  one's 
father,  and  not  of  the  brother  of  one's  mother.  Descent  from  the 
same  father  (agnation)  is  lost  for  anybody  who  goes  out  of  the 
family;  for  example,  for  the  daughter  who  in  marrj-ing  passes 
under  the  "manug"  of  her  husband  and  escapes  the  power  of 
her  father,  or  for  the  son  given  in  adoption.  One  could  not  be- 
long to  two  families  at  one  and  the  same  time  any  more  than  one 
could  ha\-e  two  fattierlands.  At  the  death  of  the  head  his  children 
become  "sui  juris  ";  the  one  "domus  "  is  replaced  by  several  new 
ones.  The  change  which  then  takes  place  does  not  break  the 
agnation;  it  still  exists  between  all  those  who  have  been  under 
the  same  power,  or  would  have  been  so  if  the  "paterfamilias" 
had  lived  indefinitely. 

At  Rome  this  relationship  in  the  family  line  was  called  Agnation 
(among  the  Slavs  of  the  South  it  was  called  relatlonsliip  by  the 
main  blood);  this  was  contrasted  with  natural  relationship,  or 
Cornafcion*  {relationship  by  the  inferior  blood  among  the  Slavs 
of  the  South)  which  mciuded  the  relatives  in  the  female  line  as 
well  as  the  relatives  in  the  mele  line,  and  which  is  relationship  ss 
we  understand  it,  derived  from  the  fact  of  consanguinity.  The 
Roman  and  unilateral  relationship  preceded  the  double  relation- 
ship of  modem  law.  The  effects  of  relationship  —  which  were 
mutual  protection  against  attack  and  mutual  defense,  the  duty 
of  avenging  offenses  against  a  relative,  impediments  to  mar- 
riage, rights  of  guardianship  and  succession,  and  the  right  to 
the  name  and  to  be  worshiped  —  resulted  only  among  ag- 
nates: thus  the  Osseteg  allowed  mamage  with  the  mother's 

'  liotrereT,  the  Rqiuas  ta«  adicile  Uapedlmente  to  laaitiage  between 
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sister  and  looked  upon  it  as  being  disgraceful  if  it  were  with 
the  father's  sister.' 

§22.  Syatama  of  SuccbbbIoii. — One  of  tlie  most  important 
consequences  of  relationship  is  the  conferring  of  rights  of  succes- 
sion. Under  the  patriarchal  system  succession  is  organized  in 
various  ways.  If  the  family  conununity  survives  its  head,  the 
eldest  male  member  of  the  community  ia  chosen  by  the  others  to 
succeed;  this  would  ordinarily  be  the  eldest  brother  of  the  de- 
ceased or  a  near  relative,  because  he  is  of  suitable  age  and  con- 
stitutes a  military  chief  already  appointed;  he  ia  already,  during 
the  lifetime  of  the  head  whose  place  he  must  take,  the  latter's 
natural  assistant  (tanistry  in  Ireland).'  Thi3  seniority,  how- 
ever, made  wayfor  primogeniture,  properly  so  called,  or  riEht  of 
primopenltorfl,  by  \'irtue  of  which  the  eldest  son  of  the  deceased 
excludes  both  his  brothers  and  his  uncles.  The  struggle  between 
the  uncle  and  the  nephew  was,  it  would  seem,  keen  and  long. 
If  the  family  should  be  dissolved  and  each  one  of  its  members 
should  form  a  separate  household,  the  right  of  primogeniture  was 
nlso  practised.  But  it  was  not  a  rare  thing  to  Ond  the  youngest 
of  the  sons  being  favored  and  recei\'ing  the  paternal  house;  this  is 
the  right  of  "juTBigneurie"  or  of  "mainetfi"  (minority),'  the  very 

'  The  Irish  Lairs,  vrhich  iwogniEe  agnation  or  relatioaihip  t>n!y  in  the 
Diale  line,  distiDguish  between  four  groups  of  relatives  in  each  one  of  which 
relationahip  eeasea  nith  tlie  fourth  gcoerotion  (as  in  the  Athenian  law). 
Tht»e  groups  or  " poreot'eles,'''  wtich  are  analogous  to  those  who9«  exiRletice 
IS  ordinarily  admitted  in  ibe  Gertnanio  law,  form  concentric  circles,  as  ia  seen 
from  the  followiag  table: 


1.  Great  grandf  uthcr.  —  Relationship 

of  the  3d  phalanx  ("indfine"). 

2.  Great  uncle. 

3.  Great  unde'a  son. 

4.  Great  uncle's  grandfion.  _ 

I.  Grandfather.  —  HelatiooBhip  of 

the  2d  phalanx  C"  iar&ne") 
3.  Uncle. 

3.  Cade's  sod, 

4.  Uncle'B  grandson. 


1,  Father.  —  Relationship  of  the  lat 
ptaalanx:  <''d«ffbhfiae"). 

2.  Brotber. 

3.  Brother's  son. 

4,  Brother's  grandflon. 

1.  The  deceased.  —  Relationship  of 
Uie  handC'giiimne") 

2.  Son. 

3.  GraiLdson. 

4.  Great  grandson. 

5.  Great  grandson's  son. 

The  inberitance  was  -confenrd  u;poiii  the  first  fcroup  ctf  relativee  of  the  deceased 

("ceilfiae  ") ;  and  Lf  this  group  did  not  nd&t,  then  upon  the  three  othenj  in  the 
ollowing  proportion:  H  t**  Ite  2d;  M  of  }i  to  tho.  of  H  to  the  4th. 

'  "  TanistT^-,"  an  English  word  derived  from  the  Irish  word,  "taniat,"  second 
in  rsnlt  in  the  fcingdcitn,  the  heir  pri!Sumptivo  of  the  king,  'tt'hcn  a  chief  was 
elected  there  W£ia  joir'nl  with  him  as  hia  eventual  heir  the  eldest  of  hia  broth- 
era;  by  this  means  the  disadvantw^  resulting  from  a  vacanc}'  in  the  aover' 
«gn  power  or  from  the  youth  of  the  heir  were  avoided.  Nephews  found 
themselvea  exdiided  by  their  uncles;  there  was  no  partition;  the  "tanist" 
took  everything;  Dt  Valrogrr,  p,  537;  Sumner  Maine,  lustit.  priniil„"p.  230; 
"Etudes  BUT  I'anc.  Droit,"  p.  169.  _ 

'  The  light  of  jouogei  sons  existed  in  the  country  of  Wales ;  in  England 
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opposite  of  the  right  of  primogeniture.^  Siimetimea  also  an  equal 
piinition  takes  place  between  the  sons,  and  when  this  ia  so  it  is 
similar  to  the  old  custom  of  Irish  g»el]dnd:  ^  when  a  man  dies  hi9 
inheritant'e  Is  not  divided  among  his  sons,  but  the  chief  of  tlie 
"  seven,"  or  clan,  to  which  he  belongs,  takes  the  succession  in  order 
to  make  a  new  partition  of  all  the  lands  belonging  to  the  "seven," 
and  gives  a  portion  to  each  one  according  to  hia  age.  Whatever 
may  have  been  the  system  of  succession,  the  eioliuion  of  womea 
is  one  of  its  essentiaL  rules.  The  Salic  Law  ia  its  mast  celebrated 
pron  s  ion  s  co  nf ers  the  land  upon  the  heirs  of  the  male  sex 
exdusivtily. 

5  23.  Ancestor  Worship,  which  ia  closely  connected  with  the 
patriurchate,  completed  the  organization  of  the  fflmily  hy  making 
of  its.  head  a  god  after  his  death,  just  us  he  had  been  a  master 
during  his  life.  It  is  the  duty  of  Ins  descendants  to  render  him 
funeral  honors  and  the  customarj'  worship.  And  it  is  a  great 
misfortune  not  to  have  any  posterity.  Celibacy  is  a  crime,  tha 
repudiation  of  a  barren  wife  a  duty  of  consrienoe,  adultery  at  the 
same  time  a  sacrilege  and  a  robbery, —a  sacrilege  because  it 
creates  &  risk  of  introducing  strangers  into  the  family,  and  a 
robbery  because  the  wife  is  almost  a  chattel  of  her  husband. 
Adoption  is  looked  upon  by  a  pious  tnan  as  a  last  resource  whereby 
he  may  prevent  the  extinction  of  his  family.* 

§  24.  Famll;  CommunitleB.  —  The  modern  family  is  derived 
from  the  old  patriarchal  family;  but  the  latter  for  a  long  time  con- 
sisted of  a  large  group  of  jjersons.  whereas  to-day  the  family  la 
formed  of  one  couple  and  the  children  who  are  their  issue.  Let 
U3  endeavor  to  get  some  idea  of  these  family  communities  of 

fboroiteh  EnElish),  aad  in  Brittany,  according  to  a  few  local  CuattmiB,  auch  as. 
the  Cust-iTD  of  IloKan;  Bourdat  de  Ricfiebaarg,  IV,  408.  It  ia  ulso  wet  with  Id 
moay  uihcr  places,  —  for  example,  ia  cc^rtula  of  the  Swiss  custuma. 

'  As  to  the  right  of  primDgeuiture  c/.  infra.  Accordiag  tg  Maine  it  wu 
derived  from  the  taaistry  sj'stetn. 

3  Sutiiitr  Miine,  "Etudes  sur  I'sncien  Droit,"  p.  231;  De  Vatroger,  p.  527. 
Report  of  Sir  John  Davis,  attorney-general  at  the  begiaaing  of  the  aevsa- 
teenih  century,  on  the  Irish  custom  of  gaveilrind  cited  by  Lavdeye,  "De  la 
Profiri<*t^5,"  4ui  ed.  p,  291.  The  gavelkind  of  the  County  of  Kent,  or  equal 
partition  bi>twe«D  all  the  sons,  seems  to  be  connected  with  tho  Irish  gavellciQd. 

'  In  Ireland,  among  the  Scandinaviana,  and  funong  the  Oaaetea,  it  Le 
cualomary  for  the  father  to  have  his  son  brouaht  uii  in  some  family  other 
than  luB  own,  or  by  some  one  other  thaa  iumaelf.  There  exists  between  thfr 
child  and  Uie  person  bringine  him  up  a  tie  of  relationship  ("E'os^i^"  in 
Ireland  I.  Ia  matir  places  the  formaliti^  of  i4aption  imitate  birth.  Dio- 
doruii  tells  ua  th:^t  'iyiao  held  Horcuira  against  her  breut  and  let  him  slide  to 
the  gmaad  through  her  garments,  "  nbii^h  is  still  done  by  the  barbariaaa 
when  they  tmb  to  adopt  a  child  ":  Miehelel,  "Oiigtnes  du  Dr.  Fr,,"  p.  10. 
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former  limes;  "domus,"  fire,  "mabonn^e,"  " Hausgenossen- 
st'haft/'^  joint-family,  which  must  not  be  confused  mth  the  more 
extensive  group  of  the  '^geng,"  elan^  or  "Sippe." 

The  ancient  family  communities  were  associations  of  relatives 
giving  one  another  support  and  assistance  under  all  circumstances, 
for  attack  and  for  defense,  for  military  expeditions  as  well  as  for 
farming.  They  took  the  place  of  the  State,  carried  out  police 
duties  within  themselves,  organized  a  guardianship  for  the  weak, 
the  women  and  orphans,  were  responsible  for  the  acts  of  their 
members  outside  of  the  community,  dispensed  charity  and  managed 
the  household  affairs  prudently.  We  must  think  of  them  aa  mod- 
eled after  the  Servian  '^isadruga"^  to  the  number  of  twenty  indi- 
viduals, sometimes  more,  all  relatives  or  else  persons  who  had 
become  members  of  the  family  by  marriage  or  adoption,  with  a 
chosen  head  ("domacin,"  '"  gospodar  ")  from  among  the  oldest 
and  the  married  people.  His  wife,  the  "domacica,"  directs  tlie 
household.  The  thief  Is,  outside  of  the  community,  the  represen- 
tative of  the  family;  he  negotiates  \vith  third  parties,  he  takes 
part  in  the  political  assemblies  (such  as  municipal  councils),  he 
is  in  touch  with  the  religious  and  political  authorities,  and  he  is 
responsible  for  the  payment  of  taxes.  Within  the  community  he 
exercises  a  disciplinary  authority  over  the  members  of  the  family, 
he  enjoys  certain  honors  (they  rise  when  he  enters,  he  distributes 
to  each  one  a  share  of  the  food),  he  manages  the  land  belonging 
to  the  commvmity,  flesignates  the  work  to  be  done  by  each  one, 
keeps  the  funds,  and  provides  for  the  needs  of  the  community. 
The  family  assembly  ("skuptschina"),  where  all  the  membCTS 
have  a  vote,  is  consulted,  upon  serious  questions  (borrowings,  etc.), 
receives  the  accounts  of  the  chief,  decides  upon  marriages  within 
the  community,  brings  in  new  members  and  excludes  others,  dis- 
charges the  chief  and  prescribes  partition.  The  members  of  the 
community  have  a  right  to  lodging,  food  and  clothing;  those 
who  are  males  and  have  attained  majority  have  a  vote  in  the 
family  council ;  they  may  forsake  the  community,  but  they  must 

'  "Geoe&Io^a,"  "fora"  aoioag  the  Germans,  "(Tooaorteriae^'  in  Tu»- 
icafiy,  "trev"  in  Gatil,  "fine"  in  Ireland,  iknd  "very"  ia  RtisalB:  Kovalewsk]/ 
'•N.  R.  H.."  IS96. 

'  Deacribed  bv  Boffisie  among  the  Slava  of  the  South.  Cf.  Kmvtansky 
wilh  regard  to  tlic  Otwel.t-s  of  the  Cou<?asiis.  In  l!ie  sixteenth  century  Guy 
CoqiiilU  fpvfs  a  similar  table  of  Uie  wrvilft  eomtnunilies  in  Nivernaia  ("  tjiiest. 
mir  Ibs  Couluinwi,"  no.  5S);  CMTtstf,  p.  244.  The  "mazadea"  (" nifinsata," 
[nniu<c)  nSiich  have  heco  Htuilt^l  by  M.  Bauti)'  in  Liuiguedoc,  ore  ouly  a 
variation  of  Hitee  ("Rec.  tie  I'Acad,  de  L^giel.  de  Toukiuse,"  1S85,  p.  6S). 
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obtain  the  consent  of  the  chief  in  order  temporarily  to  absent 
tlieinselvea  from  it.  Th«  immovable  belongings  of  the  community 
are  iiialienubLe,  indiviaible  and  cannot  be  disposed  of  by  will;  the 
wt)nien  ciin  uiaJte  no  claim  to  them  and  have  to  content  tbem- 
»elve*  with  a  marriage  portiou  consisting  of  movables:  the  men 
have  as  tliRsr  absolute  property  only  a  portion  of  their  earnings 
("pocnliiuii  ■'). 

This  primitive  type  of  the  family  commumty  has  left  traces 
evcrywhert'.  It  is  as  a  relic  of  the  primitive  community  that  the 
Koiuan  law  dt!»igiuitL>s  cliikiren  as  its  heirs.  The  Cretan  law  of 
Gortyne  dcclsn^s  that  the  father  is  master  of  the  children  and  of 
the  pn>|)eny.  ami  tliat  it  rests  with  him  as  to  how  partition  shall 
be  imnle-  This  re<-alls  the  parable  of  the  prodigal  son;  "And  the 
youngest  of  tlie  two  childrtni  said  to  his  father,  'My  father,  give 
me  the  share  of  the  possessions  which  is  mine";  ftm!  the  father 
(ii\"i(lod  it  with  them,"  It  is  vcr>-  evident  that  here  we  are  not 
conevrn«d  witli  a  sliare  of  an  inheritanee,  but  with  a  share  of  a 
ootnmiinity.' 

§  2j.  Dliaolution  of  family  Communltiw.  EFolutloD  towudj 
the  Slmpls  FuDilf.  —  How  did  the  family  composed  of  associates 
bwoine  dissolvwl  to  make  way  for  tlie  elementary  family  com- 
posed only  of  the  father,  the  mother  and  the  children?  It  was 
bccauM,  thougli  a  force,  a  defensi^x  amuigeoient,  which  was 
Recessu>'  in  those  tro^tbious  time^,  it  wa?  also  a  hindrance  and  a 
tjrnnn>*  for  the  imlindual,  — a  tjTaony  in  e\-er\"  instance,  an  au- 
noyuKe  under  all  circumstaoces,  the  most  hateful  of  senitodes; 
oos  unly  submitted  to  it  very  rduetantly  lietsuise  ooe  cotild  find 
DO  Other  means  of  obtaining  the  security  which  was  Indispensable. 
Just  as  aoon  as  the  State  ^ned  strength  and  its  protection  («- 
came  sufficMotb'  effecti\'e  to  enable  one  to  dispen^  irith  the  pr> 
l«ct)Oit  of  the  household  the  individual  becaaw  dcUcbed  from 
tlw  group  aod  formed  an  indcpendeat  ^mily, 

S  36.  Mnamr.  —  The  family  has  thus  ev-oli-ed  frofn  a  coia< 
miuttty  wluci)  became  more  and  more  extended  towards  a  re- 
stricted i^roup  induding  only  the  father  and  mother  with. their 
descendants.  ^ConogalnJ-  has  been  the  last  step  of  prtnOTSs  in  tins 
dmctioa:  but,  even  in  our  day,  ^ainmj  is  sliQ  pncti^  among 
many  people.  When  a  ouui  procures  vives  by  puidiaang  them 


>  Jdm  ifa*  dMik  ot  tW  fttber  the  cMdm  BonwCfaHS  rrcaia  in  jont 
mwiiiil  a:  "■■rtMfc."  tcr:  C^ataluy  of  ftlS-19i  e.  6  0.  SSI).  On  lbs 
of  in>i»<imii  rf. 
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or  carrjing  them  off,  if  he  has  sufficient  wealth  and  power,  he  will 
hardly  limit  himself  to  only  one.  The  prejudices  tend  to  foster 
polygamy  (such  as  the  one  which  compels  a  man  to  live  apart 
from  hia  wife  as  &oon  as  pregnancy  is  disclosed,  and  even  so  long 
as  the  child  has  not  been  weaned;  that  is  to  say,  often  for  three 
or  four  years);  and  motives  of  an  economical  nature  have  the 
same  tendency;  in  women  are  seen  above  all,  useful  workers, 
workers  who  are  all  the  more  valuable  because  they  receive  no 
salaries.  In  Gennania,  according  to  what  Tacitus  tells  us.  the 
man  fought,  the  woman  worked.  "If  a  Redskin  succeeda  in  ac- 
quiring five  or  six  wives  his  position  becomes  quite  important, 
thar  work  being  profitable  to  the  family  in  other  ways  than  hunt- 
ing, whicii  is  the  only  occupation  which  the  husband  will  consent 
to  indulge  iu." 

The  more  numerous  the  wives,  the  less  work  does  each  one  of 
them  have  to  do.  Therefore  it  is  not  a  rare  thing  to  find  them 
quarreling  with  their  husband  in  order  to  drive  him  to  polygamy. 
"Livingstone  related  before  the  Alakololo  women  that  in  England 
a  man  could 'marry  only  ore  v-ife.  and  that  he  was  held  bound  to 
be  absolutely  faithful  to  her.  The  unanimous  reply  to  tiiis  was 
that  one  was  very  unfortunate  to  live  in  such  a  country  as  that." 

Other  causes  of  polygamj'  are  preniatm-e  old  age  and  barren- 
ness of  savage  women  as  a  result  of  excessive  labor,  privation  and 
bad  treatment.  The  chiefs  have  several  wives  so  as  to  give  more 
brilliancy  to  their  suites,  or  in  onler  to  procure  themselves  alli- 
Mices;  sointhe"Gcrmaiua"of  Tacitus,  18;  "  The  African  and  the 
inhabitant  of  India  are  as  proud  of  the  number  of  their  wives  as 
we  would  be  of  the  number  of  horses  in  our  stables."  Finally,  if 
wars  are  continually  carried  on  and  all  the  men  are  fighting  and 
many  perish,  —  which  is  the  case  among  primitive  societies,  — 
a  polygamous  tribe  will  prevail  over  a  monogamous  one  because 
the  number  of  births  in  the  latter  wiC  be  more  numerous. 

§  27.  Evolutiob  towftrda  Monoguny.  ~  Whatever  tlie  reasons 
in  favor  of  polygamy  may  be,  it  encounters  an  insurmountable 
obstacle:  the  number  of  women  is  quite  perceptibly  equal  every- 
where to  the  number  of  men;  if  one  man  has  several  wives,  there 
will  be  others  who  have  none  at  all;  thia  will  always  prevent  polyg- 
amy from  becoming  generul.  It  is  disappearing  at  the  present 
time  as  a  consetiuence  of  religion,  morals,  and  the  material  diffi- 
culties of  living.  In  India  more  than  ninety-five  per  cent  of  the 
Mahometans  are  driven  to  monogamy  by  necessity.    The  Moors 
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nnd  the  Kabyles  bardiy  ever  have  more  thao  one  wife.  It  is  the 
same  in  Persia  and  in  Ee>'pt.  On«  complaint  is  that  the  peace 
of  the  polygamous  household  must  often  be  disturbed.  The 
legislator  finds  himself  compelled  to  regulate  the  rights  and  duties 
of  husbands:  accorfUng  to  the  Koran,  the  Mahometan  must  regu- 
larly frequent  the  three  or  four  wives  which  the  law  permits  him 
to  have.  Often  each  wife  has  a  separate  house.  In  the  absence 
of  such  precautions  as  tliese  jealousy  will  result  in  its  natural  con- 
Eequences:  quarrels,  struggles,  bad  treatment  fin  the  Fiji  Islands 
the  rival  wives  eat  each  other's  noses,  hierafly,  in  order  to  dis- 
figure one  another).  The  rivalry  between  different  wives  becomes 
complicated  by  the  rivalry  between  the  children  of  various  wives. 
In  this  way  polygamy  is  found  to  be  one  of  the  causes  of  the  down- 
fall of  the  family. 

§  28.  Form*  of  Tramltion.  —  1st,  Poly^^mv  with  prOQUOence 
of  one  wife;  2d.  ^lonogamy  with  concubinage;  3d,  Monogamy 
together  with  the  possession  of  women  slaves.  —  In  the  polyga- 
mous family  a  hierarchy  comos  to  be  established  among  the  wives; 
one  of  them  occupies  the  highest  place,  either  becauae  of  her  for- 
tune or  else  I>ecau3e  slie  waa  united  to  her  husband  by  the  solem- 
nitiea  of  a  reli^ous  marriage.  Among  the  Mormons  only  the 
first  wife  bore  the  husband's  name.  In  Turkey  the  first  wife  in 
point  of  time  b  mistress  of  the  house;  the  others  must  obey  her; 
only  her  children  inherit  the  position  and  po?seasions  of  the  father. 
The  second  wife  dUfers  little  from  the  concubine,'  who  is  ordinarily 
of  low  extraction,  b  bought  at  a  rather  low  price,  and  to  whom 
one  b  united  without  any  marriage  ceremony.'  The  concubine 
in  her  turn  is  similar  to  the  freed  woman  and  the  sla^^e. 

§  29.  Monogamy  has  thus  prevailed  among  the  superior  races. 
It  is  beyond  a  doubt  that  it  is  much  better  than  polygamy, 
e^'en  with  those  unfortunate  correctives  which  form  its  aeeom- 
paniment,  —  adultery,  concubinage,  and  prostitution,  —  but 
which  we  must  not  forget  are  far  from  being  unknown  among 
people  who  practise  polygiamy.  It  better  assures  peace  in  the 
household^  harmony  of  ideas,  and  unit>-  of  purpose.  It  avoids 
ri\'alries  and  quarrels,  whether  between  the  wives  or  between  the 

'  On  Roman  oaopubinap^  ef.  f.  P  Oirard.  "Manuel  de  Dr.  Rom,."  p.  177. 

■  "Aceordimt  to  the  law  of  Jutland.  1.  27.  the  mni"ubine  becomeH  ft  law- 
ful wife  whea  she  ha«  lived  in  tJie  hou>e  fur  three  mnters."  CJ.  GnitH,  I.  11!: 
the  Boman  "manuB  "  is  aoquiml  by  ^habitation  duriitf  a  jear  (unJw  thm 
ia»  been  ao  uitemiptioa  m  the  "  triaarliuin^K  —  In  Ctuiia  the  lawful  «ife 
ia  by  a  legal  fi«tiaB  ooestdeftd  the  iuath<fr  of  the  qhildreix  of  the  coneutuiMa 
or  hwer  wives. 
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children  bom  of  the  various  wives.  If  mortality  among  men  is 
not  too  great,  it  is  more  fruitful  than  the  pulygamous  family;  for, 
aEthough  tliere  may  be  fewer  children  Iwtrn,  fewer  also  ilie;  they 
are  more  loved,  better  brought  up.  Monogamy  alone  protects 
the  dignity  of  the  woman,  and,  consequently,  that  of  the  mnn. 

^  30.  Evolution  towards  ths  In  dependence  of  Childrea.  — 
Tlie  domestic  authority,  which  was  &t  first  only  a  form  of  the 
right  tjf  omiership,  has  gone  on  being  differentiated  and  becoming 
weakened;  to-day  it  is  no  longer  anything  but  the  shadow  of  it- 
self. In  Rome  it  meant  the  right  of  life  and  death  and  ended  only 
with  the  decease  of  the  "paterfamilias";  in  Gaul  among  the 
Galatea  it  presented  the  same  characteriatics.  The  Germanic 
"mtmdium,"  ^  which  it  has  been  attempted  to  contrast  with  the 
Roman  "poteatas,"  did  not  originally  differ  perceptibly  there- 
from; it  was  not  a  sort  of  guardianship  organized  in  the  interest 
of  the  weak,  but  it  became  so.  It  has  been  wrongly  maintained 
that  the  child  who  was  politically  emancipated  by  the  taking  up 
of  anna  in  the  popular  assembly,  "  ipso  facto  "  ceased  to  be  under 
the  paternal  "  mundium."  '  This  is  not  so  at  all.  In  order  that  this 
might  be  so  it  was  necessary  for  him  to  found  a  separate  estab- 
lishment or  to  pass  under  somebody  else's  authority,  into  another 
family;  perhaps,  however,  he  did  thereby  acquire  the  right  to  go 
away  from  the  hearth  of  his  father,  should  he  uish  to  do  so.  In 
Ireland  old  age'  caused  the  father  to  lose  his  authority.''  The 
State  thrust  itself  into  the  administration  of  the  group  that  was 
formerly  independent.  It  has  controlled  the  exercise  of  the  par 
ternal  power,  repressed  abuses,  and  transformed  this  power  into 
one  of  protection  in  the  interest  of  the  cluldren.  The  father  was 
formerly  a  despot  with  respect  to  his  children;  he  has  become  a 
guide  and  older  brother  who  is  respected  (or  whom  one  is  sup- 

'  "Mundium,"  an  eocpresaon  made  iwe  of  in  the  barbarian  laws,  comes 
frtuD  •"munt,"  &  UtenU  equivalrnt  of  the  Latia  "  iniuiiis."  The  holder  of  l.lie 
"mutuliiua"  is  called  "inunt."  " miintport»,"  " muiidoaldufl,"  "foriiinundo." 
Cf.  "Vonnund,"  guardian  in  ihe  existinii  Germtui  law. 

*  If  the  yuiing  rntat  receives  turns  frmi  anyone  other  than  hte  r&Lher,  —  for 
example,  from  a  cfdef,  —  he  then  enters' that  family'* '' rlientele"  (Brnrtjier, 
I,  77;  Jfeuder,  "Iiuttit.,"  II,  i35)  oi  bawmea  Lis  adopted  son:  Sahm,  "Proc£d. 
de  la  L.  8*1,"  app.  V. 

'  Moreover,  it  &  duty  for  childroD  to  kill  aUd  eat  tbeir  reUUveS  wfaO 
have  beftJin*  old  and  strifikeii  down  with  infirmitit>8. 

•  LfArhou  de  JiibairwOIe,  "La  Piiifis.  pat.  en  Irlande"  ("R.  Celt.,"  1891, 
VTI,  241).  Unlew  h«  is  emoneipatwi  the  ma  eannot  conlrart  witltuut  the 
coDsemt  of  his  fnther;  but,  if  he  has  aasumed  the  care  of  his  oW  and  invalid 
father^  the  diaabiiity  ciutcs;  when  he  reiuaes  lo  take  care  of  his.  father  the 
IftUer  (nay  adopt  a  r^lafjve  or  a  stnuig^r  ("mac  gor")  who  succeed*  bha  if 
ibo  other  rcItiUves  have  approved  of  the  adoption. 
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posed  to  respect)  and  scarcely  more.  On  coming  of  age  the  ehilH, 
whetlier  a  son  or  a  daugliter,  is  always  emancipated,  even  if  lie 
continues  to  live  with  his  parents.  The  right  of  correction  stiil 
exists,  but  only  to  a  very  much  lesser  degree  and  under  tlie  sur- 
veillance of  the  public  authorities.  The  possessions  of  a  child 
who  is  a  minor  are  taken  care  uf  by  the  father;  be  is  sometiitics 
allowed  to  have  the  eiijoytnent  of  them,  but  atiU  with  reservations, 
—  so  much  so  that  for  him  it  is  rather  a  care  than  a  benefit.  In 
oase  he  abuses  his  power  the  father  La  deprived  of  the  paternal 
poft'er.  If  the  father  dies,  or  in  case  of  liis  absence  or  of  some  im- 
pediment, it  is  the  mother  ivho  exercises  this  power. 

§  SI.  Srolution  towards  the  Emancipation  of  tho  Woman.  — 
From  a  slave,  which  she  was  first  of  all,  woman  has  become  al- 
most the  ei^ual  of  man.  The  beginning  of  this  evolution  is  to  be 
found,  according  to  an  opinion  that  was  formerly  widespread, 
in  the  old  Germanic  customs.  However,  marriage  among  the 
Alemanni  as  it  is  described  by  Tacitus,  18,  is  only  marriage  by  pur* 
chase:  "The  wife  does  not  bring  any  marriage  portion  to  the 
husband;  it  is  the  husband  who  settles  a  marriage  portion  on 
his  wife.  The  parents  and  near  relatives  accept  the  presents, 
which  are  not  those  that  one  uses  to  please  women  or  those  with 
which  a  newly  married  woman  decks  herself,  but  oxen,  a  hoise 
with  liLs  harness,  a  shield  with  a  staflf  and  sword."  These  objects 
were  the  currency  of  that  period,  and  It  is  a  question  of  a  purchase 
price  paid  to  the  parents,  and  not  to  the  woman  herself,  for  Taci- 
tus adds:  "In  exchange  the  husband  receives  the  wife  as  his 
spouse";  from  whom  does  he  receive  her  if  not  from  her  parents? 

The  wife  on  her  side  offers  a  few  arms  to  her  husband  ";  "aliqutd 
armorura,"  which  can  only  be  understoo<l  to  apply  to  a  share  of 
little  importance.  Tadtus  has  seen  in  these  objects  symlx>ls  of 
the  life  in  common  which  the  spouses  were  about  to  lead;  the  wife 
will  learn  by  this  means  that  she  vnli  have  to  share  the  fatigues 
and  dangers  of  her  husband.  But  this  symbolical  interpretation 
of  the  Germanic  marriage  diffprs  too  much  from  the  results  fur- 
nished by  a  comparison  of  legislation  and  the  later  law  *  for  us 
to  be  able  to  accept  it.  The  high  character  of  the  conjugal  union 
is  scarcely  compatible  with  the  facility  wth  which  it  ca,n  be  re- 
pudiated on  the  part  of  the  husband.   If  the  adulter^'  of  the  wif« 

'  "L.  SauoB.,"  40,  65:  "uxorem  omere,"  43:  "pretium  pmptionis"; 
Ricmiif^n,  'L.  Sax."  288,  291;  "L.  Bu^.,"  34.  42,  61:  "puella  smta.."  In 
liip  AltceiiLh  oentUTJ'  the  purchase  of  women  is  still  practised  among  tiie 
DiLlmuLTchea. 
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is  rarely  met  with,  —  and  the  severity  of  the  penalty  which  she 
incurs  is  not  unconnected  with  this  result,  —  the  irregularitiea  of 
the  husband  remain  unpunished.  In  certain  towns  second  mar- 
riftiees  are  unknoi^'n,  "unura  corpus  unaque  vita  "j  but  this  affects 
only  women;  tlie  husband  may  contniet  a  seccind  marriage,  and 
then  the  saying  "unum  corpus  "  is  found  to  be  false,  especially  if 
the  husband  is  polygamous;  the  wife,  according  to  the  Germanic 
ideas,  should  die  with  her  husband,  rather  after  the  mamier  of 
the  suttee  in  India.  The  modern  feeling  of  respect  for  women  has 
nothing  in  common  with  that  mafiical  power  which  the  Alemanni 
believed  them  to  possess ;  had  such  feeling  existed  they  would  never 
have  been  subjected  to  the  most  arduous  labor,  while  the  men 
remained  idle;  they  would  not  have  been  excluded  from  the  pa- 
ternal succession,  and  they  would  not  have  been  under  per[)etual 
guardiaaslup.' 

§  32.  The  Sune.  —  In  reality  the  elevation  of  the  condition  of 
women  had  its  origin  in  the  lioman  law,  in  the  Christian  ideas, 
and  in  the  customs  resulting  therefTom.  As  a  young  girl  or  a 
widow,  the  woman  has  ceased  to  be  under  guardianship-  She 
only  lacks  political  rights,  and,  there  are  even  countries  where 
she  enjoys  these.  Her  parents  do  not  marrj-  her  any  more  agiiliist 
her  will ;  she  marries  herself.  The  power  of  the  husband  itself  has 
been  weakened.  The  husband  is  reduced  to  the  supervision  of 
the  houaebold,  with  a  moral  and  sometimes  a  material  respon^- 
bilitj'  which  is  very  hea\n,'.  Formerly  the  husband  alone  had  the 
right  to  repudiate  his  mfe.  In  our  day  divorce  is  no  longer  a  fwe- 
rc^tive  of  the  man's;  the  woman  may  demand  it  for  the  same 
causes,  and  even  for  incompatibility  of  dispf«ition,  or  without  any 
serious  reason,  according  to  the  Swiss  law. 

The  wife,  who  under  the  primitive  patriarchal  sj-stem  was  "in 
manu  mariti,"  and  who  for  this  r^%n  coutd  have  nothing  of  heT 
own,  now  possesses  a  fortune  of  her  own.  The  puFchas>«  pric« 
paid  by  the  husband  to  the  relatives  of  the  wife  '  is  changed  into 

»  TaciluM,  "OpTin.."  18,  19.  Cf.  15.  S:  Prwope,  "De  B*I1,  Goth  ,"  11,  14 
(Boulea:  tJw  wiidow  gives  up  her  bfe  on  tht  taiah  of  iter  huAassd) ;  MithdtL, 
'•Oman,"  p.  M- 

>  u  Irelud  ibe  wife's  (sUm  lee^ves  the  entire  purchase  prin  for  the 
fint  BHoia^:  for  tfae  second  marmge  the  father  ntxaxm  two-thirds  and  the 
■ife  B»-lhim;  for  the  third  mmitmp  oarfdi  on*  reeeiTM  ■  h^:  at  new 
iDARUfe  ihr  shaR  vtm  to  the  i^ibee  dweascM  tnui]  the  twcatyfim  auv- 
riace,  when  he  reociTc»  nothing-  If  there  is  no  ttAa.  thm  the  brother  who 
■  the  heul  id  the  family  exercien  theoe  ri^t> ;  but  he  cele  only  half  at 
vhAt  the  father  would  have  Reared:  [/Arhoia  de  JubainnaM.  "B.  Olu,"  111* 
361. 
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a  dower  for  the  widow;  the  relatives  have  left  only  a  fictitious 
price;  for  example,  the  "sou"  and  the  "denier"  of  the  Fntiikish 
Customs.  Originally,  the  wife  entered  the  husband's  family 
mthout  anything-;  she  brought  with  her  no  property  exceptirii;  a 
few  small  objects  such  as  clotliing,  necklaces  and  the  rough  or- 
naments of  primitive  times,  —  the  only  possessions  which  she 
obtained  from  her  father.  But  in  time  the  reasons  whleh  had  ex- 
cluded her  from  this  inheritance  were  weakened;  the  daughters 
inhe-Tited.  at  least  if  there  were  no  brothers,  and  brought  their 
husbands  so  important  a  marriage  portion  that  it  was  the  por- 
tion rather  than  the  woman  that  one  married.'  This  is  just  the 
opposite  of  what  took  place  in  the  old  times,  and  the  contrast 
between  these  two  systems  had  struck  Tacitus:  "  Among  the  Ale- 
manni,"  saj-s  he.  "the  wife  brin^  no  marriage  portion  to  her 
husbandj  it  is  the  husband  who  makes  a  settlement  upon  the  «Tfe." 
Ownership  for  the  wife  means  emancipation.  In  proportion  as 
ahe  becomes  more  wealthy  she  becomes  more  independent  of  her 
husband.  The  portion  of  her  fortune  which  she  keeps  for  her- 
self (paraphernalia)  is  often  far  greater  than  the  marriage  portion 
that  she  gives  to  her  husband.  Listen  to  the  old  Romans,  such 
as  Cato,  becoming  indignant  at  this  subjection  of  the  poor  husx 
hand  to  the  rich  wife:  "At  the  time  of  one's  marriage."  he  used  to 
say,  "  one's  wife  brought  him  a  satisfactory  marriage  portion;  since 
that  time  she  has  received  considerable  sums  of  money  wbicii 
she  has  not  confided  to  the  absolute  power  of  her  husband.  This 
money  she  has  lent  to  her  husband  for  interest,  and  as  soon  as 
he  gets  in  a  bad  humor  we  find  her  sending  some  paraphernalia! 
slave  to  pursue  and  annoy  the  poor  man."' 

The  Middle  Ages  contrasted  community  of  possesalona  lietween 
spouses  with  the  Roman  m&rriag»  portion  syBtem.  Although 
imder  this  latter  s.^^stem  tlie  wife  is  no  longer  subject  to  the 
busband's  power,  still  she  has  absolutely  no  share  in  the  advao- 

•  Aa  to  the  wife's  properly  in  India,  c/.  SMmner  Maine,  "Inst,  pnmit  ," 
p.  402. 

'  In  the  Irish  Law  the  positioa  of  the  married  worn  an  depends  upon  her 
fortune;  she  is  in  a  poaition  which  is  somctimoe  inferior,  etinietimcB  equal,  imd 
aomctiniM  suf>«riar  to  that  of  her  husband  (the  same  in  i^uoi^trLiji ;  tlio 
hunhonrl  who  ia  poor  itt  only  the  sorvitof  of  his  rieh  wife.  Wwtncti  who  in- 
herit the  fortune  of  their  relatives  must  bind  themselves  not  to  take  the 
beredit&ry  poesesgions  inM  anotfa<>r  faFiiily.  The  authority  of  the  husband 
ifl  broLen  when  it  comes  in  wmtAnt  with  the  riEht^  of  the  wife:  D'ArboU  dt 
Jubairwilk.  '"R.  CeJt.,"  l&SO,  p.  2fi7.  Diodona  ot  Sicily  iclls  us  that  among 
the  EEyptians  the  womiin  could  iu  her  marriage  contract  reserve  to  herseu 
authority  over  her  hu»b&ad,  even  though  he  were  king. 
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tagea  realized  by  the  husband  in  the  administration  of  the  prop- 
erty forming  the  marriage  portion.  The  community  still  places' 
the  wife  who  has  her  own  possessions  under  the  authority  of  her 
husband;  but  the  husband  cannot  have  any  disposal  of  the 
personal  belongings  or  family  possessions  of  his  wife;  and.  as 
acquisitions  made  during  the  marriage  belong  to  both  spouses 
in  common,  she  receives  her  share  of  them  ^vhcn  the  marriage 
is  dissolved, — a  thing  which  is  perfectly  equitable  when  her 
personal  possesions  or  her  labor  has  eontributed,  as  happens 
more  often  than  not,  to  the  acquisition  of  these  possessions  by 
the  community. 

la  England,  where  the  community  was  never  introduced,  the 
evolution  of  the  marriage  contract  was  the  same  as  at  Rcime. 
The  "feme  covert,"  who  was  absorbed  in  and  annihilated  by  her 
husband,  resembles  the  Roman  wife  "in  manu  mariti,"  But  the 
dvil  law  was  often  evaded,  and  tlie  Law  of  1882  (Married  Woman's 
Property  Act)  sanctioning  an  emaitclpation  which  had  already 
taken  place  in  fact,  has  gi\'en  her  the  free  administration  and 
the  free  disposal  of  her  possessions;  she  b  merely  asked  to  con- 
tribute her  share  to  the  expenses  of  the  marriage;  she  is  in  the 
same  position  as  a  silent  partner. 

Separate  mainttaance  while  waiting  for  the  attainment  of  a 
judicial  separation,  say  the  pessimists.  Can  this  really  be  the 
first  step  towards  the  disintegration  of  that  partnership  which 
better  than  any  other  has  succeeded  in  assuring  at  one  and  the 
same  time  the  preservation  of  the  species  and  the  well-being  of 
individuals?  Or,  on  the  other  hand,  ia  it  a  means  of  still  further 
purifying  the  ideal  of  the  Christian  frmily,  that  great  school  of 
devotion  and  self-denial?  ' 

■  Labouiaye,  "RechCTchea  but  in  Conditian  civile  et  politique  dea  Femuiw," 
1S43:  P.  Guie.  "Etude  sur  la  Coadition  privSe  de  la  Femme,"  2d  «i.,  1S85 
(added  to  by  Esmein).  —  Condorcel,  Id  lua  "Esquisse  des  Progrfes  do  rEajfrit 
hiinuuB,"  already  clamed  equalitj-  of  the  itexee.  The  Code  of  the  Coaventioo 
did  not  contain  Miy  article  relating  to  the  husband's  power.  lu  our  own 
renlan'  the  emancipation  of  women  boa  been  aought  for  by  the  Schrul  of 
Snin^Simon.:  J.  Stwrt  Mill,  "Subjection  of  Womc-n,"  Frencli  iTunstalion. 
I&74;  Bebe!,  "Ueber  die  Qegeilwartige  wnd  Zuklmitige  Stellwng  dcr  FrRUeB, 
l'S7S;  Bri/fel,  "La  Puissance  miihtiuc,"  1S79;  "Le  Drc>it  dea  Femmeeel  le 
Marisee,"  1&93. 
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Topic  2.  Origin  of  Ownebship 


(33.  Ownenliip   of   Movables  and 
Ownemup  of  Land. 

A.  COLISCTIVB  OWNERSHIP 

I  34.  CoUeclive  Ownerahipof  iheCIan 

or  tlie  TKtte. 
t  3S.  Ttie  Ownership  of  Liuid  unQiis 
the  Alomw-tmi. 
36.  Franki&li  Period. 
i  37,  38.  The  Germanic  March. 

39.  Thp  Marehea  tiiiappeor, 

40.  AurIo- .American  Townships. 

41.  The  ■■Mir." 

42.  The    Village    Comnmntty  in 

Indi&. 

(43.  The  "Deasa"  or  Commuae  of 
Jiiva. 

f  44.  The  Abandoameat  of  CQllCclivQ 

B.  REilMNS  OP  COLLECTtVB 

OWNERSHIP 

45.  fl)  The  ManoTia!  System. 
1  46,  47.  (ID  The  RiEhta  ol  Pee- 
emptiaa  and  Reptirckise. 
I  48.  (Hi)  Thfl  "Fluriwang," 


49.  (IV)  The  Rights  of  ComniDiiB. 

50.  "  Altnieniis/' 

51.  FeudikliBm  and  Rights  of  Cum- 

mons. 

J  £2.  Theory  of  the  Feudiata. 
]  53.  Theory  of  the  Homonists. 
54.  Tho  Revolutionary  Law. 
55-  Partition  of  RithU  of  Coco- 
moss. 

C,  PAUILT  JOIKT  OWNXnSHIP 

5  fifl.  Family  Joint  Ownerahip, 

D,  REMAiNB  or  PAHILT  JOINT 

OWNUBBHIP 

1  57.  fl)  Rules  of  SucccasioDB. 

\  58.  (11)  The  ClasMfigaticn  of  Im- 
movable Property  into  Ver- 
BonoJ  Btilongings  sad  Ac- 
quests 

I  69,  Family  Inatitutions  in  Our  Pe- 
riod. . 

J  60.  (til)  Rules  of  Feudal  Owaet- 
ship. 

i  61.  (IV)  The  Process  of  Evolution 
towarda  Individual  Owner- 
ship. 


§  33.  Own^rAhip  of  Mi)rabl«s  ft&d  Ownnrthlp  of  Lud.  — 

Ownership  of  movables,  which  was  th'i  first  in  point  of  time,  was 
originally  the  ownership  of  j-nimals.  It  was  at  first  very  much 
restricted.  Men  who  lived  by  hunting  and  fishing  possessed  only 
a  few  arms,  rough  utensils,  and  skins  of  animals,  which  served 
them  as  clothing  and  a  hut  in  wliidb  tliey  sheltered  themselves 
At  night.  Hunting  and  fishing  were  carried  on  in  common: 
the  Mg  game  and  fiah  that  were  captured  were  the  collective 
property  of  the  group.  There  was  no  idea  of  any  appropriation 
of  the  soil.  The  tribe  believed  itself  to  have  exclusive  rights  only 
over  its  hunting  grounds.  It  was  the  same  when  the  pastoral 
system  was  substituted  for  hunting  and  fishing.  The  ownership 
of  land  made  its  appearance  only  with  agrtculture.  According 
to  an  opinion  which  was  very  generally  accepted  a  short  time  ago^ 
but  wtdch  to-day  has  many  adversaries,  the  ownership  of  Land 
must  have  ori^nated  in  the  tribe  and  the  clan,  and  then  have 
passed  to  ttie  family,  and  finally  to  the  individual.  The  disagree- 
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ment  on  this  subject  is  as  to  whether  the  collective  ownership  of 
the  tribe  did  or  did  not  precede  family  joint  ownership;  but  there 
can  be  no  doubt  that  the  first  owner  of  the  soil  was  not  the  indi- 
vidual. Jean-iTacques  Rousseau  could  no  longer  write:  "The 
first  man  who.  having  enclosed  some  land,  thought  of  saying,  tEiia 
is  mine,  and  found  people  simple  enough  to  believe  it,  was  the  true 
founder  of  the  civic  society." 

It  is  also  noticeabSe  that  th-e  right  over  land  was  not  originally 
determined  with  the  same  exactness  that  it  la  in  our  day.  It 
was  not  veiy  clearly  distinguished  from  the  sovereignty  which 
at  the  present  time  still  belongs  to  the  State.  During  the  feudal 
period  this  distinction  is  not  made  very  clearly.  It  is  only  in  our 
day  and  during  the  Roman  period  that  the  right  of  the  individual 
has  been  opposed  to  that  of  the  State  as  being  something  which 
cannot  be  altered. 

A.    COLLECTITE  OWNERSHIP 

§  34.  Collective  Ownership  of  the  Clan,  or  the  Tribe.  —  Agra- 
rian communities  are  met  with  in  countries  of  the  most  widely 
diiferent  character.'  The  "Liber  Hymnorum."  a  manuscript  of 
the  eleventh  or  twelfth  century,  attests  their  existence  in  Ireland 
until  the  seventh  century  a.  d.  :  "  There  was  neither  ditch  nor 
fence  nor  stone  wall  around  the  land  until  the  period  of  the  sons 
of  Aed  Slane  (658-694),  but  only  the  undivided  fields.  Because 
of  the  great  number  of  families,  in  their  period  they  introduced 
the  division  of  land."  ^    Among  the  Arabs  of  Algeria  a  distinc- 

*  Community  of  houses  ia  ilIbo  found;  for  example,  among  the  Pueblo 
Inilians.  MaMtlin.  in  lila  "  Joumul  des  Etats  gi^n^rnux  de  1484."  speaks  of  a 
eorl  of  phfilanetcry  which,  exiatwl  in.  his  timti  in  the  region  of  the  Loire, 

'  The  Oir&en^p  of  th«  Soil  auDnK  tfae  OaiUt  in  the  time  of  Cfffiar  doea 
not  bcloiig  to  the  State,  but  prtihuMy  tf  tlit:  fiinUj',  C«sar,  comparing  tlie 
euetams  of  th«  Gauls  with  chose  of  the  Al^inanni,  points  out  the  cxi^^tcnce  of 
oollectiv*  ownp.iwhip  itt  Gi^.man)^;  hy  cou]d  not  nave  failed  to  ttll  ua  of  its 
existence  in  Gaul  a.t  the  same  time;  hiis  has  probative  force  u^ajnst 

those  who,  like  D'Arbois  do  Jubatnvill9,  have  m^intaia^  the  coDtrao-y.  This 
Icumcd  man.  in  hia  "Rechpxch«i  but  lea  Origiaea  de  la.  Propriety  fond&re  et 
des  Noma  de  Lieun  hnbitJ^  en  France,"  1890,  remarks  that  the  "fimdua"  or 
Roman  domain  waa  dtsignated  by  the  family  name  of  its  first  owner  with 
ibe  termination  "anua"  ta  Italy  and  m  the  aouth  of  Gaul,  luid  ''acua"  in  the 
i«naind<-;r  of  Goul;  tor  examijlt!,  "fundus  SabimMus,"  the  domain  of  .Si^binus, 
from  which  are  derived,  the  modern  nam^  <jf  i^avifinae,  SaviEny,  J>ni|  S4- 
vi^$.  TJiis  is  the  wny  in  whieh  most  of  tl!ie  namos  of  places  in  Fra.n?e  v»rigi- 
naied.  He  foncludes  from  this  ibal  private  ownewhip  in  Gaol  diites  from  the 
Roman  conquest;  at  this  Lime  Inada  were  baptised  in  the  Romiia  fashioo  by 
^ving  them  the  n&me  of  then-  owner.  This  argument  ia  not  eoncilusive,  for 
the  G&Uic  Itkoguage  has  perished  and  with  It  the  nsimea  of  the  "fuadi,"  if  there 
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tion  h  made  between  "arch"  lands,  which  are  left  to  the  collec- 
tive enjoyment  of  the  tribe,  and  "melk"  lands,  which  are  under 
the  ownership  of  individuals.  Among  the  Yolofs  on  the  coast 
of  Gorea  the  head  man  of  the  village,  witli  the  assistance  of  a 
coimci]  of  the  elders,  makes  an  annual  tediviaion  of  the  lands 
to  be  cultivated.  The  best  known  forms  of  this  system  of  owner- 
ship are  the  Germanic  march,  the  English  township,  the  Rus- 
sian "mir,'*  the  village  communities  of  India,  and  the  Javanese 
"dessa."  '  Each  one  of  them  has  its  separate  historv'  and  ph&ses 
whicii  will  not  allow  of  its  being  reduced  to  a  common  t>'pe,  that 
of  agrarian  communism.  Ist.  Sometimes  tJie  tribe  jointly  cidti- 
vatea  the  land,  or,  at  least,  each  family  occupies  and  clears  the 
quantity  of  land  that  it  needs  until  it  is  used  up;  this  is  only  pos- 
sible when  a  population  is  very  sparse  (Archangel,  Cossacks  of 
the  Don,  certain  villages  in  Hungary  in  the  eighteenth  century). 
2d.  Sometimes  periodic  allotments  take  place,  a  thing  which  be- 
comes necessary  when  population  increases  in  order  to  prevent  a 
few  from  taking  possession  of  everything  and  leaving  nothing  for 
the  rest.  3d.  And,  finally,  sometimea  the  partition  is  absolute 
with  regard  to  arable  lands,  and  only  waste  lands,  forests  aod 
pasturage  are  left  in  joint  possession. 

§  35.  Thfl  Ownership  of  L&nd  among  the  Al«manni  is  d^ 
scribed  by  Caesar,  "De  Bello  Gall.,"  VI,  22:  "(The  Alemanni] 

Were  bbv;  bcaid««.  private  ownership  may  exiat  without  the  land  beemae  tti6 
ntunc  of  Its  origiiial  owner:  LSerit>iitn,  "Ann.  de  Ift  Fae.  dea.  I^ttrifs  de  Bor- 
deaiut,"  1889,  no.  2.   Cf.  "N.  R.  H./'  IS&a.  478;  1887,  241. 

I  However  obscure  may  be  the  historj'  of  the  origin  of  OwneTibip  In  Soma, 
one  can  8*y  that  Home  knew  fnraily  joint  ownership  (•"ilomiQiuzn,"  from 
"domu§,  hercdee  aui."  D.,  28,  2.  II)  snd  the  collective  ownership  of  the  people, 
or,  rather,  of  the  "aena";  wealth  conaiatied  at  first  only  in  slaves  ("familia") 
and  in  flocks  ("pecuma");  the  forms  of  mainupation,  the  primitive  method 
of  ftlieniitioii  una  of  the  reclaiming,  cannot  very  well  be  applied  exr^pdng  to 
nicjvublcs,  which  leads  ue  to  BUpjjoae  that  land  was  ioaJieaable;  each  head  of  a 
fatniiy  had  as  hia  own  ("hCTedium")  only  twp  "arpentfl"  o(  land  i  H  "heo- 
IbK'l,  "a  litUo  endorore  ftosJogKHW  to  that  of  the  Ruaaan  peasaa^,  which 
could  not  support  him  and  hia,  anA  besides  which  there  mxist  have  been  not 
only  public  woods  and  pasture,  hut  eommon  arable  lands  "  Lands  taken 
by  conquest  which  were  the  property  of  the  .Stal«  ("ager  publieiw")  connsted 
01 :  1st.  Those  gra.ated  as  a  etftor  for  a  consideration  to  ciliiens  and  subject  to 
an  official  hnuta-tion  ("agri  limitati").  2d.  Those  left  to  be  occupied  by  indi- 
Tiduala.  and  therefore  not  officially  limiCed.  At  the  b^inninR  of  the  Empire 
this  second  categorv  of  lands  became  the  absolute  property  of  its  occiipania; 
tlua  made  imposaible  the  a^vrian  laws  by  which  the  people  took  back  these 
lands  from  their  occupanta  in  order  to  ^iwt  thcip  to  otn«re,  whlrhj  striotly 
flpeakiDg,  they  had  a  ngbt  to  do,  but  which  brought  about  the  ruin  of  a  great 
number  of  people  and  distuTbed  the  State.  From  that  time  on  "the  «v 
relation  betveen  limitalionandpTivateownerBhiiiccasedtoexii^t."  Thefamily 
lands  w«rG  thus  changed  into  private  ownership;  the  "ager  publiciis"  had 
the  same  fate. 
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tave  little  taste  for  agricultural  labor;  they  live  more  on  mitk 
and  meat  than  on  wheat.  None  of  them  possetisea  any  settled 
amount  of  land  of  hia  own;  and  none  of  them  has  any  enclosed 
fields;  but  each  year  the  chiefs  and  the  magistrates  distribute 
the  land  to  the  famihes  and  to  the  male  relatives.  .  ,  .  The  fol- 
lowing year  they  are  compelled  to  change  placea." '  This  very 
clear  text  should  serve  to  interpret  *  the  much  discussed  passage 
from  the  "Gennania"  of  Tacitus,  26,  which  deals  mth  the  same 
subject:  "The  land,"  says  Tacitus,  "is  occupied  '  en  bloc'  by  the 
community;^  its  extent  is  determined  by  the  number  of  culti- 
vators; it  is  reportition<^  amon^  them  according  to  their  social 
rank;  each  year  they  pass  from  one  piece  of  arable  ground  to 
another;  *  the  repartition  is  very  easy  because  the  fields  are  very 
vast,  and  there  are  neither  orchards  nor  pastures,  —  nothing  but 
han'ests."  '  This  certainly  must  be  a  system  of  collective  owner- 
ship not  by  the  family  but  by  the  village.  The  only  tlung  that 
escapes  from  it  is  the  house  with  a  little  plot  of  land  surrounding 

'  Cf.  rv,  I:  among  the  Suevi  there  was  neither  private  ownerBhip  nor 
limited  fielda;  no  one  was  allowed  to  stay  longrr  than  a  year  in  the  same  spot. 

*  T/idtus,  "Germ.."  2S:  "buieiuub  atictorum  divua  JuliiiB." 

*  What  are  these  "iiniverei,"  these  communities?  A  group  of  "gentea"  ajid 
of  "rosnaiiunes,"  correeponiliDg  perhaps  t»  the  military  aivieions,  the  hiuidred 
and  the  "nulkna." 

*  Becaus«  the  land  which  oDe  occupifid  &t  (irat  hoA  b«coiae  used  up. 

*  "Agri  pro  QUMiero  cultcrum  ah  univerais  inviecm  (vAriants:  in  vices,  per 
view,  vieia)  oceupanlttr  quns  mox  inter  &e  secundum  digEatioaein  partiunl.ur; 
facililntem  partiendi  camporum  spntia  prsstftnt.  ArvH  |>or  iinnos  mutant 
et  Buperest  ager;  nec  enim  cum  iimplitudine  soli  lahore  contendunt,  it  pnrnaria 
conserant,  et  pruta  senarent,  et  hortoB  rigent;  sola  terra!  seges  imperatur."" 
CJ.  Hornce,  "Odea,"  III,  18,  24.  ^Meitien,  III.  Hm,  looks  upon  "invieem"  as 
a  raeamnglcss  repetition  of  "univereis"  and  etritea  it  out.  Accnrding  to 
Fuitei  dt  Coxdanqes.  Tacitua  wae  only  spcakinj;  of  b  system  of  rotation  of 
crops.  He«  is  thia  learned  man's  tronalntion:  "The  arable  lamla  are  uultivoted 
as  well  Be  they  can  be  ccibslderiilg  the  smilll  DUtuber  'of  hsnde  there  are  lo 
cultivate  them;  they  are  <iQly  i.iiB,de  valuable  in  acctiora  and  ftltemaU'ly  ('cc- 
cupaiilur  in  vic&s'J;  tdi.-t  ia  done  for  greater  convenience  by  a!l  the  cultivfltors 
together  ('ab  universis');  each  one,  moreover,  haa  in  it  his  shiire,  which  iB 
propnrtional  to  hin  right  t'seruntlum  dijcnationem')-  From  time  to  time 
|)«nodieaIly  they  cltan);e  the  scene  of  their  labore  ('anra  per  aimoe  mutant'). 
And  then  they  go  to  another  part,  that  their  fltjcka  have  made  fertile.  Thus 
there  are  always  more  lands  than  they  are  cultivating,"  —  Cf.  "Germ.,"  25, 
16  ("suam  quiaque  domum  trpatio  circunidat "),  2(1,  32,  There  la  a  gofld  deal 
of  diacuaeiora  among  German  authors  tin  the  subject  of  the  method  of  teni- 
r"rar>*  partition  of  the  land.  C/.  'Wim^ie  Bociol.,"  I,  375.  The  early  form  of 
ngridihure  could  be  reduced  to  hurning  off  the  underbrush  and  tho  trei^  and 
eowinf5  upon  the  soil  thu*?  fertilized  by  the  ashes  ("6cobuage'').  Ejdiaustion 
6oon  tabes  place,  and  it  is  necessarj'  to  go  to  another  piece  of  land.  The  tri- 
ennial rotation  of  crops,  practised  already  under  Charlemagne,  is  a  step  in 
ndvuvce;  the  perpetual  pasture  is  distinguish^^  from  the  field  which  is  culti- 
vated, which  LI  nearer  the  center;  the  latter  is  divided  into  three  parts;  two  ore 
sown  alternately,  —  one  with  winter  grain  and  the  other  with  aummer  grain; 
the  third  is  left  fallow. 
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it.  The  existenoe  of  this  agrarian  community  accounts  in  the 
most  natural  way  for  that  of  the  march  in  the  Middle  Ages,' 

§  3G.  TrankUii  Period.  —  There  is  some  discussion  on  the 
point  a3  to  whether  there  WiCre  village  communities  during  the 
Prankish  perl^Hj.*  This  was  not  the  ordinary  system  applied  to 
land,  —  at  least  in  France.  In  view  of  the  Roman  form  of  ownef- 
,=ihip,  which  was  coming  to  an  end,  and  the  feudal  form,  which  was 
just  beginning,  the  collective  ownership  of  the  Germans  only  ap- 
pear^ sporadically,  especiaUy  in  the  North.  The  rensons.  put 
forward  to  prove  its  existence  are  the  following:  1st.  The  Salic 
Law,  Tit.  -15,  "  De  Migrantibus":  "  If  a  man  establishes  himself  in 
a  village.  It  is  suffident  to  have  him  expelled  that  one  of  the  in- 
habitants of  this  village  asks  for  it,  unless  he  sliall  have  Lived 
there  twelve  months."  The  prior  settler  would  not  be  authorized 
to  bring  about  an  expulsion  of  this  kind  if  there  were  not  a  very 
close  solidarity  among  the  inhabitants  of  a  village.  It  is  diiE- 
cult  to  believe  that  this  solidarity  does  not  imply  a  certain  amount 
of  agrarian  land  owned  in  common.  The  Capitularj-  of  819,  c.  7, 
which  modifies  the  Salic  Ijaw,  would  lead  one  tit  suppose  that 
assent  by  the  inliabitants  of  the  \'illage  connot  shelter  an  occu- 
pant from  the  owner's  right  of  reclaiming.*  2d.  The  Edict  of 
Chilperic,  561.  584,  c.  3,  abolishes  the  inheritance  of  the"\'icim" 
or  inhabitants  of  the  \Tllage.  3d.  According  to  the  "Cap.  Ex- 
travag."  of  the  Salic  Law,  c.  9,  there  is  among  the  inhabitants  of 
WUages  a  solidarity  in  criminal  matters  which  seems  to  be  less 
than  that  which  esists  among  the  members  of  a  family;  they  are 
responsible  for  a  murder  of  the  inhabitant  of  one  village  by  that 
of  another  when  the  guilty  man  is  not  known.*  4th.  There  ia 
3onietmies  a  question,  in  deeds  and  in  the  laws,  of  a  justice  carried 

'  The  f*ct  tl»t  the  pfta  of  the  Gemnuuc  chiefs  to  tltcir  follower  did  aot 
eonust  in  Innd,  and  that  th?  Ali^tnanni  did  not  make  use  n(  the  ^l,  doed  oat 
nec^esorily  imply  the  colleoiivf  ovinershjp  of  ihe  tribe,  but  may  be  a«eount«id 
for  by  mEULDs  of  fiimily  juiiit  owTiership. 

'  Th^^nin,  "hot  CoiniriuDiii,"  ISSfl;  Fiulel  de  Cou}tini/ts,  "L'Alleu  et  le 
Domaine  niraJ."  1S90;  G/oaaoPt,  "Lea  Communain  et  le  Dnmaine  rurnl," 
ISdO  (and  authors  citod);  HhmemUiek,  '* Entetchung  d.  Deutxchen  Inim» 
biliaragcnthuma,"  1894;  Z><irf«fe.  "J.  dca  Sav.."  1890;  "N.  H.,"  ISOO, 
p.  821;  Foamier.  "R,  des  Quest,  hiat.,"  18S6;  LampredU,  "Le  M,  Age,"  1889. 

'  The  Capitulftn-  of  H'Uich  |)roYided  &g»iiu»t  the  occupatioa  of  ko- 
Otiicr'.t  dom.iin,  "  villn  altenUs,"  aaaUmea  a  chaJl)|e  \n  the  system  of  OMTieTEbip, 
"Villa"  oriiinanly  moivM  domiun,  but  lUm  by  extensian  it  c-an  mr^an  tillage, 
group  of  houflpd  occutiied  by  those  who  iriiltivate  the  domtiia,  "ipsi  qui  in  vm& 
oaomstuDt,  viwni";  Ine  employment  of  this  laat  word  ("vioini"  from  "  vicus") 
IB  particularly  siEniflcant:  Fuslel  de  Coulanget,  "R.  K6a.  tic  Droit,"  IS8G,  aoil 
"Souv.  Rechmhcs,"  1892;  Stileiltet,  "Rev.  bourguiftn,,"  1895. 

•  fnTdessae,  "L.  Sal.,"  p.  332. 
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out  by  the  "  ^cini"  or  "pagensea,"  Just  as  later  on  there  Is  a  ques- 
tion with  regard  to  justice  carried  out  by  the  march  or  by  the 
"colonge."' 

§37.  Th*  Osrmanic  Mftrch^  (" Dorfgenossehschaft,"  "Mftfk- 
genossenscbaft"),*  which  is  found  En  the  North  of  France  after 
the  invasions  of  the  barbarians,  and  which  lasted  in  Germany 
tliroughout  the  entire  Middle  Ages,  does  not  differ  essentially 
from  the  agrarian  communism  described  by  Tacitus.  It  con- 
stituted an  organization  which  was  at  the  same  time  economical 
and  political. 

(1)  Looked  upon  in  the  first  aspect,  the  community,  a  legal 
person,  is  the  owner  of  the  march.  The  march  consists  of  three 
parts:  Ist.  The  \Tllage,  —  that  is  to  say,  the  dwelling-houses,  with 
the  yards  and  gardens  belonging  to  them.  2d.  The  arable  land 
("Feldflur").  which  b  divided  into  parcels  and  at  this  time  sub- 
ject, like  the  house  with  its  yard  and  garden,  to  the  system  of 
private  ownership.  3d.  The  rights  of  commons  (" almeinde,"  "all- 
mend"),  which  are  left  to  the  joint  use  of  the  inliabittints  of  the 
village.  Each  one  of  these  categories  of  possessions  forms  a  por- 
tion of  the  march,  although  it  may  seem  that  the  first  two  classes, 
which  are  subject  to  private  ownership,  should  for  this  reason  be 
excluded.  The  "eommarchani"  need  both  equally:  how  is  one  to 
build  his  house  without  the  wood  which  is  furnished  by  the  forests 
belonging  to  the  community?  how  feed  the  cattle  that  work  in 
the  fields  without  the  common  pasture?  Once  the  har^-est  has 
been  gathered,  the  arable  land  is  left,  like  the  "allmend,"  to  the 
enjojinent  of  all;  it  is  necessarv"-,  in  order  that  all  may  have 
the  same  rights,  to  regulate  cultivation  and  fix  the  number  and  the 
rotation  of  crops  and  the  period  of  the  harvest.  The  right  of  the 
people  collectively  is  still  very  extensive,  even  over  the  share  of 
the  individual.'   A  day  will  come  when  the  "allmend  "  will  be  an 

>  Tfc**mn,  "Teirtea,"  p.  68  (Act  of  S71);  "L.  Bav.,"  17,  2;  "Burg.."  49, 
3;  "Form,  Senon,,"  38- 

_*  _^'MajcA,"  literally  maik,  me&aa  limit,  and  by  eictenaioD  land  aituated 
within  the  UiailiS  of  a  village.  wilJiin  tlie  confines  of  a  country,  Tlie  conimoa 
lands  of  ihe  Tillages,  beijig  neoj  the  limits  of  the  territory  ot  the  latter,  aad 
outside  of  the  c«Itiv«W4  felda,  were -called  Marohea;  "N.R.  H.,"  1S92  ("Lea 
ti]ar<:heB  B^parantes.  d'Acjou'M. 

'  The  "  Mftrkgenosscnschaft,"  or  association  of  the  march,  is  not  absolutely 
identical  nith  the  "DorfgcrossensehiLft,"  or  lollsge  Baaociatiou:  it  may  in- 
clude sei-eral  viilagra;  for  example,  a  metropolis  viDage  and  colony  villages 
(" l^dialdOrfer ") .  The  "colonges"  ["colonica")  of  Aiaaca  constitute  com- 
munities anatDgous  to  the  marches. 

'  MieMet.  '■Orig.,"  p.  229.  —  toysel,  "Tnst.  Cout.,"  257:  "Le  boia, 
acquiertlepliuii"  <"Bourgogne,"Xin,  1);  the  "aocome"  forest  [that  ia  to  say, 
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accessory  of  pri\'ate  ownership  of  the  house  and  the  field;  but  tliis 
will  be  at  the  period  of  the  decline  of  the  march;  the  economical 
condition  of  which  it  is  the  expression  will  have  changed.  There 
is  some  discussion  as  to  the  ri^ihts  of  the  "commarchaiii,"  mem- 
bers of  the  community,  and  the  riglita  of  the  community  itself. 
Th«  controversy  is  based  upon  the  fact  tha.t  some  of  the  docu- 
ments affecting  the  march  correspond  to  its  decline  and  some  to 
its  zenith,  so  that  it  is  impossible  always  to  make  the  necessary 
dbtinctions.  In  proportion  b3  the  march  disappears  the  rights  of 
its  members  become  detached  and  strengthened.  But,  if  one 
places  oneself  at  about  the  twelfth  century  In  the  very  midst  of 
feudalism  and  disregards  local  variations,  the  community,  a  legal 
person,  is  found  to  be  the  only  owner,  to  the  exclusion  of  the 
"commarchani,"  It  alone  has  the  right  to  dispose  of  all  or  a  part 
of  the  lands;  it  alone  regulates  the  method  in  which  they  shall  be 
enjoyed;  it  alone  can  authorize  the  changing  of  the  "allmend" 
into  land  to  be  cultivated  by  clearing  it  ("  rodung  ").  The  inhab- 
itants of  the  village  can  only  keep  their  shares  by  virtue  of  the 
statutes;  their  title  is  but  the  will  of  the  march.  Theoretically, 
the  march  would  have  &  right  to  make  a  new  repartition  of  all  the 
arable  land;  it  does  not  make  use  of  this  right  as  in  the  time  of 
Tacitus,  but  the  right  stilt  exists  to  all  intents  and  purposes.  The 
enjoyment  of  the  lands  owned  in  common  is  simitar  to  that  which 
esdsts  in  our  day  with  relation  to  certain  portions  of  the  public 
domain  (roads,  rivers).  It  belong's  to  the  inhabitants  neither  as 
joint  owners  with  joint  possession  nor  as  persons  ba^-ing  a  right 
to  servitudes,  and  this  is  shown  by  the  fact  that  it  depends  upon 
the  community  to  modify  the  exerdse  of  it,  and  even  to  do  away 
with  it  altogether,  by  alienating  the  "allmend";  the  community 
could  neither  do  away  with  a  right  of  joint  ownership  nor  a  servi- 
tude. If  there  is  an  action  between  two  marches  with  regard  to 
a  field  that  is  cultivated  by  a  member  of  one  of  them,  this  mem- 
ber is  not  a  party  to  the  action,  as  would  be  the  case  were  it  a 
question  of  private  property;  it  is  the  two  marches  that  plead 
against  each  other.  In  case  of  the  march  being  alienated,  or  if  it 
is  encumbered  with  rents  (for  example,  in  1172  the  ^nllage  of 

where  it  is  forbidden  to  take  wood  or  pasture  domestic  aaimnk^  acquim  hx 
itA  owner  the  portiflns  fi  the  reighlMnnR  ^eritage«  over  which  it  extends,  — 
the  ext^asioDB  whish  havp  remained  thirty  vears  uneultivated.  —  In  the  sjune 
way  in  Germany  any  doubt  ia  intetpreted  in  favor  of  the  "allmend";  the 
uncultivated  land  easily  act^rues  to  the  marnh;  CkaigemarUn,  "Proverbcs  du 
Dr  Germ.,"  |>.  113  el  net).  —  L(f)fid.  248:  ail  extcnBioci§  are  looked  upcn  as 
coHunoa  pas  tores  on  waste  landa. 
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Bernheim  was  placed  urrfer  the  control  of  the  Empire  by  the 
"  \'illaiii "),  the  members  of  the  mareli  do  not  si^ii  together,  as  they 
would  do  if  they  were  omiera  with  joint  possession.  Ever^'thing 
is  done  according  to  a  decision  arrived  at  by  the  commuiiity.  This 
decision  is  binding  upon  all  its  tnembers;  one  of  thetn  could  not 
attack  the  de<xl  unfier  the  plea  that  he  did  not  approve  of  it. 
This  would  be  quite  different  in  case  of  joint  pos^iession.  In  case 
the  "allinend"  is  alienated  the  enjoyment  of  the  member  of  the 
community  in  it  wtII  cease.  He  cannot  plead  tliis  right  against 
a  third  party  who  acquires  it;  the  most  he  would  have  wouUl  he  a 
right  to  attack  the  convejance  had  it  been  irregular.  The  debts 
of  the  march  are,  it  is  true,  charged  to  tlie  ttietiibera  of  the  com- 
munity; but  this  is  a  consKiuence  of  the  system  of  financial 
organization  of  that  time,  which  was  veiy  rudimentary,  —  a 
consequence  i^'hich  corresponcb  wltJi  the  Customs,  such  as  those 
which  made  the  citizens  of  a  town  responsible  for  each  other's 
debts  to  strangers. 

§  3S.  Tha  Same.  —  (TI).  The  march  with  its  assemblies  and 
its  representatives,  forms  a  natural  political  diTUion,  and  perhaps 
it  is  at  first  confused  with  the  hundred.  At  any  rate,  during  the 
Feudal  period,  it  is  like  a  littte  State.  It  has  its  own  administra- 
tion, police,  and  justice;  it  provides  for  everything,  and  in  this 
respect  is  connected  with  the  public  law.  "The  march  was  sov- 
ereign, even  though  it  should  pay  a  rent  to  a  lord.  Its  members 
a9.semblcd  together  and  deliberated  upon  its  conunon  interests; 
even  though  an  admini:3trative  council  had  been  appointed  for 
its  current  businesa,  the  gtn-eral  asaembly  kept  the  right  to  the 
most  important  decisions;  the  admission  of  new  members,  sale,  or 
partition  of  forest.^.  rati6cation  of  judgments  rendered  in  difficult 
cases,  appointment  and  surveillance  of  the  officers  of  the  police 
and  the  law.  The  smallest  details  are  regidated  by  tradition:  the 
time  and  place  of  the  meeting,  the  preparatory  ceremonies,  the 
condemnation  to  a  fine  of  those  who  are  absent,  the  form 
tlmt  the  discussions  take,  the  methml  of  voting.  The  session 
19  public,  but  only  the  members  of  the  march  can  take  part 
in  it;  the  proceedings  take  place  orally.  Each  march  has  its 
penaj  code."  In  the  same  way  the  Alsatian  "colonges"  have 
a  tribunal  appointed  by  all  tlie  members  of  the  "colonge" 
(even  though  they  may  be  serfs),  or  by  twelve  of  them 
fAJdwmen,  "SchoetFen,"  "Heimburger"),  presided  over  by  the 
"Schultbeiss"  ("Scultetus")  or  a  seigniorial  provost,  charged,  in 
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addition  to  his  function  as  a  judge,  with  collecting  the  pent  due 
to  the  lord. 

§  39.  Ths  Marches  dUappe&r  towards  the  fifteenth  or 

teenth  centurj';  their  rights  of  justice  pass  to  the  seigniorial  or 
royal  judges;  individual  ownersiiip  conies  to  be  entirely  subati- 
tuted  for  commuQity  owii^rship  of  arable  laud;  the  cultivated 
field  beeomes  the  principal  thing  and  th^  "allmend"  an  accessor,*. 
However,  the  agrarian  system  of  the  march  haa  been  preser^'ej  an 
a  result  of  the  nature  of  the  laud  in  some  parts  of  Switzerland  and 
Holland.* 

§  40.  Anglo-American  Townahipa.* — Throughout  England  there 
seems  to  have  existed  in  primitive  times  the  township  or  com- 
mune with  its  common  pasture  and  its  arable  lands  subject 
to  ]>erio<|ipal  repartition  according  to  the  "run-riiii;  system"  or 
system  of  successive  partition  of  the  land,  of  the  passing  from  one 
lot  to  another  in  a  continuous  circle.  The  property  owned  in 
common  was  ruled  over  by  the  "mot,"  or  assembly  of  the  in- 
habitants, during  the  Angto-riason  period.  This  agrarian  and 
political  system  was  imported  into  America  by  the  English  colo- 
nists; even  to-day  the  conunuDC  in  the  Uuited  States  is  called  a 
township.  It  disappeared  in  Great  Britain  long  since,  excepting  in 
a  few  portions  of  tlie  lowlands  of  Scotland  and  the  Hebrides,  where 
one  finds  "crofters,"  small  farmers  who  have  received  portions 
of  land  ("crofts")  and  who  pay  a  quit-rent  to  the  landlord.  They 
meet  together  once  a  year  in  order  to  decide  what  portion  of  the 
land  shall  be  placed  under  cultivation  and  to  make  a  partition  of 
the  same  among  themselvef);  the  shaffs  are  measured  by  tlie  con- 
stable by  means  of  tlie  officiaE  rod,  and  then  lots  are  drawn  by 
the  shepherd;  sometimes  private  ownership  begins  to  come  into 
existence;  the  crofter  has  his  own  special  piece  of  land  to  develop 
besides  a  portion  of  the  arable  land  of  the  township. 

§41.  Tho  "Mir"  (people),  or  commune^  in  greater  Russia,  is  the 

1  HemUr,  "Inat.  d.  Deutach.  Private,,"  1,  294. 

•  LaveUyf,  op.  eil.,  p.  258;  Seebohm,  "Thv  Eneliah  Village  Communitv," 
1890;  Seebohm  and  JoKkwt  Willinjng,  ••llip.  EiRliLs  of  Commona."  1892; 
Sumner  Maine  "VillaRe  Communities,"  I8S0;  Pollock  and  Sfnilland,  "Hist. 
ofEogLLnvir,,''  I,  550;  .l/«i«rtnrf,"ToB-nahjp  and  Borough,"  I«9S;  "DomtTsday 
Book  and  Beyond,"  1S97.  p.  3-11;  Dighy  mut  Ifan-inon,  "  Introductioa  to  the 
History  o/  th«  Low  of  Real  Property,"  1897.  —  Town  ia  equivalent  to  "vilU": 
towTwhip  mtans  the  Mmmunily  v(  inhabitantfi  ("villatp'  ). 

'  Lai'e}^^/^!,  ap.  rit  p,  10;  Uaxthaiisien  "Etudes  siir  I'Etat  int^rieur  de  la 
Russie."  1843-3;  A .  LeTOff-BeaalitHi,  "  L'Empire  dea  Tsars,"  1, 1.  viu;  "Revue 
dee  Deujc  Mondes,"  March  1,  1879;  Kovalemky,  op.  dl.,  and  "N.  R.  H.," 

1891,  p.  m 
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owner  of  the  spil;  and  because  of  this  right  it  has  to  pay  the  taxes 
to  the  State  and  the  rent  to  the  loFd.  It  is  at  one  and  the  same 
time  an  agrarian  and  a  political  organization,  just  like  tlie  march; 
its  self-government  la  as  absolute  as  in  the  American  township. 
The  heads  of  the  families,  having  met  together  in  an  assembly 
presided  over  by  tlie  "starosta,"  discuss  the  affairs  of  the  commu- 
nity. Two-thirds  of  their  votes  are  necessary  in  order  to  e.tpel  a 
member.  In  certain  communes  cultivation  is  carried  on  by 
all  in  common  and  the  harvest  is  divided  in  proportion  to 
the  number  of  workers.  In  other  communes  the  lands  are  peri- 
odically divided  up,  sometimes  the  individual  and  sometimes 
each  household  receiving  a  share.  The  commune  sometimes 
keeps  a  certain  amount  of  land  in  re&en'e;  were  it  tiot  for  this, 
each  person's  share  would  deerease  in  proportion  as  the  popula- 
tion iripfoased.  Formerly  the  partition  took  place  every  year  or 
every  three  years ;  now  it  only  takes  place  e\'ery  nine  years 
and  on  the  occasion  of  each  official  census.  The  dwelling-house 
("izba")  and  the  garden  surrounding  it  are  the  private  property 
of  the  family;  the  head  of  tlie  family  cannot  alienate  it  without 
the  Consent  of  the  inhabitants  of  the  village,  and  the  Latter 
have  the  right  of  pre-emption. 

It  was  formerly  thought  that  this  form  of  OTiTiership  dated  back 
to  the  very  oldest  times.  Recent  research  has  shown  that  it  bad 
not  yet  come  into  existence  in  the  sixteenth  century ;  at  that  time 
family  Joint  nwnership  was  the  nnly  form  of  ownership  known. 
But  when  the  family  communitieis  came  to  be  dissolved  their 
lands  Were  partitioned,  and  each  one  of  their  members  could 
alienate  his  entire  share  or  a  portion  of  it  to  strangers,  who  then 
took  the  place  of  relatives.  Thenceforth  the  persons  composing 
the  commimity  were  no  longer  the  same  and  the  shares  ceased  to 
be  equal.  At  the  same  time  groups  of  farmers  became  detached 
from  the  family  in  order  to  make  the  waste  lands  of  some  value; 
the  colony  became  remiited  to  the  central  settlement,  which  was 
another  cause  of  inequality.  When  it  became  no  longer  possible 
to  occupy  new  lands  and  the  population  increased,  an  equal  parti- 
tion among  all  the  members  of  the  community  was  demanded. 
From  thence  arose  the  system  of  periodical  repartitions,  which 
is  not  so  very  ancient  as  has  been  thought,  but  is  relatively 
modem. 

§  42.  The  Village  Communlt;  In  India  was  not  at  first  recog- 
nized by  the  Englislij  taking  as  their  ba&is  the  theory  of  the  IMa- 
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hometans  that  the  soil  belongs  to  the  sovereign,  aod  that  there  is 
no  such  thing  as  private  ownership  of  land,  excepting  by  reason 
of  his  tolerance,  they  transported,  into  Lower  Bengal  the  English 
form  of  feudal  owiership  and  looked  upon  the  tax  collectors  as 
the  great  landowners;  when  it  perceived  the  error  that  had  been 
committed  the  government  applied  directly  to  the  cultivators  in 
order  to  obtain  the  tax,  which  resulted  in  the  creation  of  a  class 
of  peasant  landowners.  The  true  organization  of  ownership  was 
only  understood  by  the  English  administrators  after  tlie  conquest 
of  the  Punjab.  It  was  then  that  the  village  community  was  di^ 
co\'ered,  with  its  arable  lands  divided  into  separate  lots  and  culti- 
vated according  to  traditioual  rules;  with  its  pastures,  the  use  of 
which  is  jointly  possessed;  and  with  its  group  of  houses,  each  one 
of  which  is  under  the  authority  of  the  head  of  a  family.  In  the 
central  provinces  (and  in  Afghanistan)  lands  under  cultivation 
are  stilt  subject  to  periodical  repartition ;  elsewhere  they  have  ceased 
to  be  so,  and  each  cultivator  keeps  his  share  individually  (which 
allows  his  creditors  to  obtain  possession  of  it  should  he  not  pay 
tliem,  whereas  they  would  not  have  dared  to  do  this  when  this 
share  was  not  distinct  from  the  domain  of  the  village).  The  sub- 
jection of  the  inhabitants  of  the  village  to  the  customarj'  rules 
with  regard  to  the  cultivation  of  arable  lauds  and  the  use  of  the 
common  lands  contrasts  with  their  independence  within  their 
own  bouse;  in  the  latter  we  have  a  circle  wherein  the  coDUnunity 
loses  everj-  right;  to  the  Hindu  could  be  applied  the  English 
maxim:  "The  Englishman's  house  ia  hia  castle,"  .  .  .  were  there 
no  English  in  India;  for  they  indeed  have  failed  to  concede  the 
abwlute  right  of  the  master  of  the  house.  However,  they  have 
not  succeeded  in  doing  away  with  the  mystery  with  which  family 
life  is  aurroundedf  and  which  is  concealed  even  in  the  most  humble 
interiors.  The  slightest  atte&ipt  on  the  part  of  the  legislator  to 
interfere  with  the  domain  reser\'ed  to  the  "paterfamilias"  causes 
a  very  great  scandal;  for  example,  there  is  a  complaint  that  the 
criminal  law  of  the  English  deals  with  women  and  ehil^lren  in  the 
same  manner  as  with  men.  The  group  is  all  sufficient  to  Itself;  it 
has  its  religious  organs  (a  Brahman  and  a  dancing-girl),  political 
(a  cotmcil  of  the  elders  or  a  bead,  who  is  elected  or  inherits  his 
position,  and  who  administers  justice  and  upholds  the  custom  and 
ft  pfilice)  and  economical  (various  artisans,  traders,  and  a  scribe,  — 
all  having  their  hereditary  professions),  which  allow  it  to  dispense 
■with  all  aid  from  outside.   Strangers  are  not  admitted  witlun  the 
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village  luiless  they  purchase  a  share  of  one  of  the  inhabitants  and 
obtain  the  consent  of  the  latter.' 

§  43.  The  "  D««a"  or  Communa  of  JaTft  is  the  owner  of  the  land 
that  is  cultivated  by  its  inliabiitants.  Its  chief,  who  is  elected  for 
a  year,  repartitions'  among  tlie  various  families  the  lands  upon 
which  rice  ig  grown ;  he  has  a  larger  ahfire.  both  he  himaelf  and  the 
elders  of  the  village  who  form  his  couneil.  The  form  of  cultiva- 
tion which  is  practised  has  rendered  necessary  a  development 
by  all  in  common;  that  is  to  say,  a  general  system  of  irrigrttion 
is  required  for  the  culti\'ation  of  rice.  But  this  method  of  culti- 
vation did  not  call  for  collective  ownership;  it  could  perfectly  well 
have  been  coHiblned  with  individual  ownership  or  family  owner- 
ship, for  it  is  difficult  to  see  why  the  inhabitants  of  the  village 
must  change  their  share  every  year.* 

§  44.  Thfl  Abandonment  of  CoilsctlTa  Ownership.  —  Agrarian 
conmiumties  are  not  suitable  either  for  concentrated  culttvation 
or  for  ^'aried  culti'\"ation.  The  cultivator  does  not  become  de- 
pendent upon  the  land,  for  he  knows  that  it  is  going  to  be  taken 
away  from,  him  at  the  end  of  a  short  time;  for  difficult  work  which 
does  not  give  any  immediate  profit  the  stimulant  of  ownerehip  or 
long  enjoyment  is  necessary.  The  members  of  the  commune, 
bound  down  by  tradition,  cannot  Indulge  in  various  kinds  of  cul- 
tivation; the  regulations  kill  any  spirit  of  initiative;  no  one  at- 
tempts any  innovation  because  he  cannot  count  on  the  benefit 
resulting  from  it.  Everj"where  that  the  individual  has  freedom  to 
act  as  he  will  —  in  towns  first  of  all,  and  afterwards  in  the  coun- 
try—  a  minority  enriched  by  trade  is  formed,  which  monopo- 
lizes the  land  and  is  opposed  to  the  periodical  partition.  The 
community,  and  the  equality  which  is  the  result  of  it,  only  con- 
tinue to  exist  in  the  case  of  people  among  whom  the  spirit  of 
enterprise  cannot  be  given  a  free  rein.  For  the  others,  commerce, 
industry,  the  raising  of  cattle  and  the  development  of  movable 
propcrtj'  give  rise  to  helpful  inequalities.  It  is  the  citizen  of  the 
town,  the  representative  of  economic  progress,  that  baa  been  the 

'  Badm-PouKB,  "Land  Revenue  in  India, 1894^  and  "land  SyBtcma  of 
BHtieh  ladia,"  1S92,  considers  these  Hindu  coiamunitioti  ss  of  later  fonoa- 
lion  and  ol  a  relathelv  «K;i;ot  *lftte,  Cf-  Laveleyt,  43,  294;  Tup/tef,  "Pufl- 
iab'a  Customan-  Law,""  1S81;  KohUr,  '*Z.  f.  vergl.  Rechtsw, 1S87,  Iftl: 
Sumjwr  MaijM, '"Et,  aur  I'Hiet.  du  Dr.,"  p.  137;  JoUy,  "Iteclu.  u.  Sitle,'' 
1806  ("Gr.  d.  Indo-urifieh.  Philol  "),  "R.  cnt,  de  Litt.,"  1SS7,  p-  318, 

*  The  pepartiLicin  of  the  water  tieceseiiry  for  the  proper  cuItiva.tion  of  the 
Pluin  of  Valencia  in  Spmn  was  made  under  the  Moora  by  a  collective  admin- 
isLmtion  without  there  being  any  L'ommoD  ownerahip. 
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ruin  of  collective  ownership.  The  Russian  peasant,  jeatous  of 
the  citizen's  wealth,  which  he  believes  has  only  come  from  fraud 
and  usury,  calls  him  "the  destroyer  of  'mir.'*' ' 

The  history  of  the  colonists  of  the  Island  of  Nantucket,  in  lfi71, 
furnishes  us  a  curious  example  of  the  transition  from  collective 
ownership  to  individual  ownership,  A  group  of  dissenters,  fleeing 
from  the  persecutions  of  the  Puritans  of  Massachusetts,  estab- 
lished itself  in  the  island,  as  might  have  been  done  by  one  of  the 
tribes  which  Tacitus  speaks  of.  Each  colonist  received  a  share  of 
the  land  for  his  house  and  his  enclosure;  the  rest  of  the  island  was 
left  undivided.  The  sandy  soil  beuig  incapable  of  furnishing  two 
harvests  in  succession,  each  year  the  cultivation  was  changed  to 
another  part  of  the  Island  that  had  become  enriched  in  \ts  soil 
through  the  keeping  of  cattle,  in  such  a  way  as  to  return  at  the 
end  of  seven  years  to  the  lands  which  had  first  been  cultivated. 
The  colonists  only  recei^'ed  a  share  of  arable  lands  for  a  year. 
Uttle  by  tittle,  the  soU  became  more  fertile;  wealth  in  movables 
was  the  result  of  various  causes,  —  fishing,  maritime  commerce. 
Inequality  of  fortxine  made  its  appearance,  and  with  it  private 
ownership,  which  was  substituted  for  collective  ownership.* 

The  abandonment  of  collective  ownership  lias  everjTvherc  coin- 
cide«:l  mth  general  progress.  The  modern  phalansteries  have  not 
succeeded  in  restoring  it  to  honor,  and  the  recent  experiments 
made  in  the  Antipodes,  in  Southern  Australia  (Adelaide)  with  the 
object  of  returning  to  this  archaic  system,  are  not  at  all  encourag- 
ing.' Will  another  evolution  in  agriculture  bring  us  back  to  it 
by  substituting  cultivation  on  a  large  scale  with  the  aid  of  ma- 
chinery for  cultivation  on  a  small  scale,  ju&t  as  industry  on  a 
large  scale  is  being  substituted  for  industry  on  s  small  scale?  Let 
the  economists  reply.    But,  whatever  their  reply  may  be,  we 

'  Kovalewsky  attributea  the  downfall  of  aejarian  commiinitioi  to  poltttca] 
emiaea,  but  thtfse  cnuses  thfcns^ives  are  dc-pt-aiicaL  upon  econoniic  chuiges 
(for  uiample,  the  part  plaj'ed  by  the  miJiile  dulses).  U  is  hard  U>  deny 
without  b^g  pvwluxii'rJ  that  the  t<yBtem  of  private  ownersliip  stimulates 
iadiviJual  activity;  with  the  q\4  form  of  aKncuiturc,  which,  so  to  speak, 
BSfluiHod  that  neither  maehiiK^  nor  capital  existed,  the  owner  got  more  out 
of  his  field  thiin  the  iHotiil»cr  of  the  ptunmitiuty  got  out  of  the  citnmdn  field. 

'  Belol,  "Nantucket"  ("Ajm.  de  la.  Fiic.  dra  Loia  de  Lyoa,"  1884j;  "Ac. 
Scienpps  Morale,"  1885. 

'  Economisle  Fnuigais."  D*>c.  28,  1895,  p.  839  (Law  of  Dec.  23,  ISftS). 
M.de  Laiftieae  Httributc§  all  aort»  of  virtues  U)  rollective  ownership.  It  tcatites 
us  political  Uf*^.  gives  ua  the  apirit  of  preservation,  does  not  ullnw  of  estwrae 
poverty,  and  keepa  tlie  population  in  the  country.  He  contriieta  the  English 
workniftn  in  hia  wnrkKmise  with  the  free  Swiss  commoner,  with  liis  "nlhucnd." 
—  Wc  might  »3  well  a.'tk  for  a.  return  t«j  the  Golde&  Age,  —  Cf.  XhtpUl/,  "  lA 
CwnunuQksaie  Chr^li*n,"  188B. 
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must  none  the  less  belteve  it  to  be  certain  that  in  passing 
from  this  primitive  stage  the  system  of  agriculture  haa  been 
improved. 

B.    REMAINS  OP  COLLECTIVE  OWNERSHIP 

§  45.  (I)  Tha  K&noriiU  System.  The  great  domains  of  the 
Frankish  period  ("vilia/'  "fisciis")  were  divided  into  farms, 
"manses"  (from  "manere").^  The  oRner  reserved  a  portion  for 
hhnself .  the  " dominicum,  mansus  indominicatus,"  with  the  "casa" 
or  "sala  dominica,"  which  recalls  the  Roman  ^'pnetorium.""  The 
other  "  manses "  were  granted  to  cultivators  (colonists,  "lites" 
or  slaves),  ami  they  were  called  tributaries,  because  the  holders 
of  them  had  to  pay  quit-rents  to  the  master  and  performed 
various  duty  services  (labors,  "  ragse,"  "curvadee";  carting, 
"carroperae";  manual  labor,  manuoperBB")  upon  the  land  which 
the  latter  reserved  to  himself.  Outside  of  these  manses  (house, 
garden,  arable  land)  the  uncultivated  lands,  such  as  pastures, 
woods,  and  waste  lands,  were  left  for  the  use  of  all  the  cultivators 
of  the  gr^at  domain.  Is  this  the  agrarian  community  of  primitive 
times,  but  subject  to  the  lords  and  operating  for  their  benefit 
(Kovalewaky)  or  a  creation  of  feudalism  (Seebohm),  or  some- 
thing derived  from  the  Roman  form  of  organization  of  ownership 
on  a  large  scale  (Fustel  de  Coulanges)? 

§  46.  (II)  The  Rights  of  Pre-emption  and  Eepurctaaa  often 
existed  for  the  benefit  of  the  inhabitants  of  the  \'illage;  if  one 
of  tliem  wishes  to  alienate  his  land,  the  others  have  preference 
over  gnuitees  who  are  strangers,  or,  assuming  a  sale  to  have  taken 
place,  they  can  have  themselves  substituted  for  these  strangers. 
The  old  law  increases  the  number  of  these  repurchases:  there 
is  one  for  the  benefit  of  the  fellow  heirs,  of  joint  owners  with 
joint  possession  (the  community  repurchase  and  the  repurchase 
of  convenience),  of  neighbors  who  wish  to  get  back  a  share  which 
was  formerly  taken  out  of  the  inheritance  {the  repurchase  of 
"escl^he,"  that  is  to  say,  eclipse,  dismembering).  In  France  this 
abuse  is  less  than  elsewhere;  repurchases  of  this  nature  are  an 
excep'don;  in  Germany  and  elsewhere  they  abound  and  render 
transactions  tn  immovables  almost  impossible,  for  a  man  is  hardly 

'  "HobK"  ("Hof."  court)  "purtia,"  "cmtilia"  (court,  enclosure,  and  bv 
extensioii  the  manor,  with  mid  without  the  domain),  "virgatffi"  in  Engliintl, 
hyde.    "Mansua,"  "manoir,"  "maa,"  "meix." 

»  Salic  land  in  the  Alsatioa  "coloogca,"  German  "Prooliof,"  chief  manor 
lo  England. 
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likely  to  buy  when  he  has  the  prospect  of  having  his  bargain 
taken  away  from  him  by  another,  however  small  tiis  profit  may 
have  been.' 

§  47.  The  Samfl.  —  The  fortnalitiea  and  publicity  with  which 
varioij5  legislations  surround  the  alienation  of  land  have  also 
been  looked  upon  as  being  derived  from  collective  ownership. 
Thus  in  Sweden  the  alienation  takes  place  before  the  "Thing"  or 
popular  assembly;  the  hundre<Ier  procEaims  the  sale  and  the  in- 
vestiture for  the  benefit  of  the  grantee,  excepting  that  the  rda- 
tivea  have  a  right  to  petition  for  a  repurchase  within  six  weeks.* 

§  48.  (Ill)  Th«  "FlunvftDf "  or  rule  of  compulsory  rotation 
of  crops.  With  individual  ownership  each  one  cultivates  his 
land  as  he  pleases;  under  a  community  system  certain  methoils 
of  cultivation,  certain  rotations  of  crops  are  obligatory;  regula- 
tions settle  the  period  for  agricultural  labors  (hay-making,  harvestj 
vintage).  The  rights  uf  pt^rmancnt  and  rich  pasture.^  of  eommonii 
and  of  paature  on  waste  land,*  wliich  belonged  to  the  members  of 
the  community  and  allowed  them  to  drive  their  tattle  upon  one 

•  "  NachbaiicwuiiK."  "  MarkloauiiK "  in  Gemiony;  "chefaa"  amonK  the 
Ariilta.  The  Codi?  of  MiMitca-cgro  bmrls  the  ciwu-er  who  wishes  Id  sell  liis 
iasvi.  IbL,  to  the  memberB  of  the  phralriiL  ("brastvo")  ftcconJiag  ta  tW  onJw 
of  thdr  rcLutiunship;  3d,  to  the  mtmbcra  of  the  tribe  ("pk^me")  in  the 
foIlowLoK  order:  adjiuseDt  owncra,  mhubilantd  of  the  eame  village,  membciB 
ofthetribe.  — C/.-Ood.Jiwt.,"  ■Mc<--i?atr. emt.,"4,38, 14  (inSfll);  "N-R.  H,," 
1896,948;  "Cgd,  Jwt.,"  U,  55  ("metrocpniLffl");  ferrat,  ■■Retmta  cljDr,  Ff.," 
1872. 

'  Cf.  "GenraiB,"  icdii  (purehane  of  a  piece  of  land  by  Abralsani). 

'  The  li^t  of  permancDt  and  rieh  pasturage  ib  exercised  over  uaoccupied 
meadow  lainis,  pasliirt's  mui  wfKjds  in  the  afum  M'ason;  it  italy  esuts  among 
the  community  iiihabitajits  of  the  pariHh.  whercaa  fitLslure  on  waste  landa, 
which  affecLi  lantb  aot  tm-lnsoil  within  widla  nr  hc^lges  iuid  Btrippcti  of  their 
harvcsW,  occura  within  the  pariHli  or  else  ontside  itf  it  between  one  parish  and 
another.  It  ia  ia  thia  Liat  cose  eepecinlly  tliat  it  is  rather  qualified  oa  rishta 
of  comiaoos:  liitfitatinitui  Laurihe,  "Glossaire  du  Dr,  Fr.,"  see  "  P&turage"; 
Ferriire,  "  Diet,  de  Droit,"  seC  "Piitllrage"  (and  authora  thtrp  cited);  LoyaeL 
"Inst.  Cout.,"  DO.  241  el  acq.;  Dmimrt,  "Faiurage";  Gu^ot.  ''Rupert.," 
BWPftturage"  and  "  Vaine-PJlture*'  {'' Ord"  of  .March  30,  1738);  Gtataon, 
"N.  R.  H.,"  1891.  p.  175;  BlunlnchH,  "D.  Privatrecht,"  {  88,  2;  Chaigemartin, 
op.  Fit.,  p.  173;  Heuiler.  op.  at.,  II.  53. 

The  provisions  of  the  French  Ctiatomg  on  the  subject  of  riKhte  of  eom- 
mons  and  of  posture  on  waste  laiidt  yariwl  greitlly:  Mime  showpci  themselves 
favorable  ana  were  thus  connected  with  the  old  law,  others  vielcted  Ui  more 
modera  tend«nvies  in  admitttne  the  right  of  eDci>>surc  iind  fimlling  pasture 
on  wa'ite  landi^  to  landi  that  were  nbeolutely  uncuUivatt.xl  and  rcuuiring  some 
title,  or  posaeiaion,  or  oalv  ae<?inH>  in  it  a  mere  tolcratioii :  '' Moatargis," 
4,  1:  "Ix-tr^ne,"  H,  2;i;""Sen3,''  U8;  "Al«e^^^"  260;  "M.^lun,"  302; 
"Chfllons,"  267;  " Boiirgottne."  13,  4:  '"Bar,"  20.S.  As  a  gensral  thin^. 
some  title  was  necessary  m  order  to  have  the  right  of  commona.  Nor  did 
th(!  Cuatome  ajcree  upoa  the  aunih«r  of  nni:iiij>]it  that  could  be  ^lont  to  the 
pasture;  gomeUme«i  there  was  no  limit,  Bometiinefl  Uie  limit  corresponded 
nith  the  exbeot  of  the  londa  that  a  man  posae^ed  that  were  subject  U>  waste 
land  pasture. 
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another's  lantjg,'  could  only  be  exercised  under  these  conditions. 
In  order  to  escape  from  these  rights  land  was  placed  under  a 
prohibition  or  enclosed  as  a  warren;  but  the  old  French  law 
only  authorizes  owners  to  place  a  portion  of  their  lands  under  the 
proliibition,  one-fifth,  for  example,  according  to  the  "Coutume 
du  Boulonnais,"  Art.  131.  The  Law  of  September  28,  1791,  re- 
leases all  real  property  from  this  servitude,  which  is  injurious  to 
agriculture,  by  ailoiving  all  lands  to  be  enclosed.' 

§49.  (IV)  The  Rights  of  CommoDa  ("  Gemeindegiiter"  in 
Germany,  "AUmends"  in  Switzerland).  —  Following  the  bar- 
barian invasions  there  is  often  some  question  in  deeds  registered 
in  France  of  "communia,  silva  et  pascua,"  property  left  to  the 
common  enjojTnent  of  the  inhabitants  of  the  village.'  A  domain 
is  only  granted  with  the  rights  of  commons  which  are  a  necessary 
part  of  it.  Sometimes  the  inhabitants  are  not  bound  to  pay  any 
quit-rents  for  wood  ("lignaritia")  and  for  pasture  ("pastio"); 
in  this  case  the  rights  of  commons  are  obviously  a  trace  of  col- 
lective ownership,  which  has  been  restricted  to  certain  kinds  of 
property  most  like  those  which  were  first  subjected  to  it.  Some- 
times, on  the  contrary,  a  quit-rent  is  due  to  the  great  landomier; 
the  rights  of  commons  are  a  portion  of  the  "dominicum  ";  they  are 
contrasted  with  the  "foresta,"  the  use  of  which  he  has  reserved 
for  himself. 

§  50,  "AUmendB,"  or  Swi&s  rights  of  commons,  are  to  a  great 
extent  the  remains  of  the  old  agrarian  system.   In  those  towns 

^  Lmaiire  ;u9tiflee  the  right  or  pastiire  on  waste  lands  by  means  of  two 
motives  in  which  tlic  modem  Bpirit.  makes  its  appearance:  Ist.  Witliout  this 
right  the  cattle  of  those  who  have  no  land  would  perish,  which  would  be  a 
peroicioua  thing  for  the  State.  2d.  As  aoan  ae  the  products  ere  removed  the 
land,  owing  to  a  #»rt  of  "jus  gentium,"  beuomea  common  to  all  men,  rich  and 
poor;  the  n%!n\  of  puture  on  waste  lands  caontit  be  grsmtwl,  cannot  be  alien- 
fit^i  )uid  cjuUlat  \>e  lost  by  prescriptioD,  in  thc'  same  w^y  (is  the  right  of 
ffath&ring  acorns  and  or  using  the  tvat<?r  of  public  riven:  Layael,  "lust. 
CouU"  no.  242. 

»  Following  the  Ediclaof  July,  1768  (Franohe-Comti*),  March,  1769  (Cham- 
pogae),  May,  1771  (Hainaut  and  Flandera),  the  Law  of  Sept.  28  to  Oct. 
5.  1791,  1,  4,  allows  every  landovraer  to  enclose  his  inheritance.  Cf.  Civil 
Code.  Art.  647.  Thia  law  only  upholds  pasture  on  wikste  land  if  it  b  based 
upon  a  title  or  upon  immemorial  posSiceBion.,  and  the  ri^t  of  commotiB 
ooly  if  it  is  baaed  upon  a  title  or  upon  a  poaat^eion  Authorized  by  laws  and 
(•oatoma.  The  Law  of  July  9,  1S89,  abolished  riglits  of  commans  (exercised 
without,  givilig  iiidemnity,  eicept  ivh*n  they  haVe  becn  conferred  far  a  coa- 
Bideralion),  and  pasture  on  waste  lands  (raccpt  when  its  continuance  was 
asked  for  within  a  year).  Cf.  the  Encloeiire  AcU  of  LSOl,  1S45,  and  1876  (39 
and  iO  \lct,,  c.  56). 

'  These  "communia"  are  not  poesesalons  jointly  held  (for  example,  as  the 
resuk  of  an  inheritance),  were  it  not  for  which  fact  the  "apriaio"  would  aal 
be  tolerated. 
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where  some  of  these  still  exist,  the  citizens,  to  the  exclusion  of  the 
"Beisassen,"  or  mere  inhabitants,  have  a  right  to  them  in  their 
quality  of  descendants  of  families  who  have  had  the  enjojTnetit 
of  themftom  time  immemorial.  They  have  three  things:  the  for- 
Hts,  the  meadow-land  or  mountain  sides,  and  the  fields  ("  Wald," 
"Wfflde,"  "Fetd"),  that  is  to  say,  wood  for  burning  and  wood  for 
building,  tlie  right  to  pasture  their  flocks  upon  the  common  pas- 
nu¥,  and,  finally,  a  certain  quantity  of  arable  land  (a  half  "hec- 
tare" at  Staiiz).  Sometimes  these  rights  are  no  longer  enjoyed; 
die  common  property  is  leased  out  and  its  products  are  distrib- 
uted among  the  interested  parties.  In  the  partition  of  these 
products  this  principle  is  followed:  to  each  one  according  to  his 
needs,  which  is  practical  and  just  so  long  aa  the  membere  of  the 
community  are  equally  poor;  but  as  soon  as  there  are  rich  ones 
they  gain  an  advantage.  Li  Uri  the  man  who  possesses  big  chalets 
receives  wood  for  building  and  bnnitug  in  lurge  quantities;  the 
commoner  who  lives  with  somebody  else  only  has  two  saplings. 
The  man  who  has  no  cattle  cannot  use  the  mountain  side. 

§  51.  Feudalism  and  Rights  ot  Commons.  —  The  lords  could 
hardly  fail  to  dispute  with  the  inhabitants  of  the  tillages  the 
ownership  of  their  rights  of  commons.  The  German  peasant 
complains:  "The  lords  seize  by  force  fields,  rocks,  waters,  and 
forests;  they  would  gladly  take  from  us  the  air,  —  the  air,  which 
is  common  property;  they  would  take  the  sun  from  us,  —  even 
the  wind  and  the  rain."  In  France  the  Ordinances  of  the  six- 
teenth and  the  seventeenth  centurieB  show  us  the  loi^s  using 
violence  and  inventing  false  titles  in  order  to  overcome  the  re- 
sistance of  the  communities.  They  pretend  that  the  communities 
owe  them  debts  In  order  to  compel  them  to  sell  their  property; 
sometimes  the  debts  really  exist.  The  alienations  often  took 
place  at  prices  that  were  a  mockery.  The  Ordinances  prohibited 
them  or  required  the  authority  of  Uie  king.  At  the  same  time  the 
regulations  affecting  the  rights  of  user  which  the  conununities 
formerly  made  freely,  had  to  be  ratified  by  the  tribunals."  The 

'  Thff  cldms  of  the  lords,  accordioK  to  our  old  authois,  did  not  go  further 
bock  than  the  tcikh  of  FTimcis  1,  a  peiiwl  wheo  the  nobility  acquired  habits 
of  luxurv.  "Ord."'  ot  April,  1567;  of  Blois,  2S4;  1620,  206:  Decliiralion  of 
June  T2,  1659;  Edict  of  April,  m7  {lumbal.  XVUl,  1871;  Picol,  ••Him,. 
dee  Etata  G^n.,"  Ill,  329;  V,  79.  Rights  of  pommona  could  not  be  dis- 
train<Ml  upon  for  the  debts  of  the  inhabltaate:  "Arr.  de  la  Cour  des  Aidea," 
April  23,  165l("J,  des  Audietieeg,"  I,  I);  Denieart,  see  " Communtiulfi 
d'Habitants"  (Edict  of  April,  16^).  Adjudications  with  rward  to  icming 
were  made  before  the  steward  (16S9;  leambcrt,  XX,  77);  BQuartt,  "Diet, 
de  Dr.  Norm.,"  see  "Gominune." 
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inten-eation  of  the  authority  of  the  king  did  not  prevent  doe- 
trinal  discussions  and  lawsuits  between  lords  and  communities,  — 
lawsuits  and  discussions  which  affected  not  only  the  rights  ot 
commons,  properly  so  called,  but  rights  over  waste  and  unoccu- 
pied lands. 

§  52.  Theory  of  th*  TeudlBta.  —  The  feudists  regarded  the 
riglits  of  commons  as  a  creation  of  the  lords.  At  the  time  of  tlie 
establishment  of  feudalism  the  forests,  marshes,  and  uncultivated 
I&nds  could  not  belong  to  the  inhabitants  because  the  latter  were 
for  the  most  part  in  a  state  of  serfdom;  tliey  were  the  property 
of  the  lords-justices,  who  must  have  granted  the  enjo^-ment  of 
them  to  the  iuhabitaiita  so  as  to  enable  them  to  feed  their  cattle 
and  cultivate  their  holdings.  There  was  no  need  to  give  them  the 
ownersliip,  and  it  was  not  done  aa  a  general  thing.  Thus  the  lofda 
had  the  right  of  dirtBion;  that  to  say,  they  could  modify  and  make 
new  regulations  with  regard  to  a  right  of  user  which  had  been 
granted:  these  regulations,  which  they  made  at  a  very  early  time, 
did  not  result  In  changing  the  inhabitants  into  owners.  There 
was  no  special  reason  why  these  repulatious  should  be  opposed  to 
the  lords  practising  the  right  of  rsstrictlon;  that  Is  to  say,  taking 
back  for  themselves  two-thirds  of  the  commons  and,  generally,  only 
leaving  one-third  to  the  inhabitants ;  hut  this  third  the  inhabitants 
held  as  owners.  This  was  only  done  in  the  eighteenth  century. 
By  this  means  the  lord  escapes  from  joint  possession,  for  the 
grant  which  he  has  made  has  not  deprived  him  of  the  right  of  user; 
he  exercises  this  right  jointly  with  the  inhabitants;  as  no  one  is 
hound  to  remain  in  a  state  of  joint  possession,  he  may  demand 
partition,  aiid  then  in  his  quality  of  o^vner  he  receives  a  larger 
share  than  the  commoners;  the  latter  gain  in  strength  what  they 
lose  in  extent;  they  were  only  users,  hut  now  they  are  owners.  As 
to  property  of  which  he  had  abandoned  the  ownersliip  and  not 
the  user  to  the  inhabitants,  a  distinction  was  made:  if  this  prop- 
erty were  acquired  for  a  consideration  or  on  condition  of  the  pay- 
ment of  a  quit-rent,  the  lord  could  have  no  claim  over  it;  had  it 
been  granted  gratuitously,  the  lord  was  authorized  to  practise 
the  "triftg*";  that  is  to  say,  to  take  one-third  as  owner,  unless  the 
two-thirds  which  remained  were  insufficient  for  the  needs  of  the 
inhabitants.  The  grant  was  considered  as  being  gratuitous  when- 
ever the  inhabitants  were  not  held  boiuid  to  pay  any  rent  and 
quit-rent.  The  Ordinances  of  August,  1669,  25,  4,  affecting 
waters  and  forests,  established  this  right  of  "triage,"  and  for  the 
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presen'ation  of  forests  instituted  the  fourth  in  reaenaiton  in  all 
rights  of  commons.' 

§  53.  Theory  of  the  BomwifatB.  —  The  Romanists,  who  were 
the  supporters  of  royalty  in  its  figlit  against  the  lords,  maintained 
that  the  rights  of  commons  existed  previous  to  feudaHsm-  The 
Roman  laws  made  mention  of  them.  They  were  presumed  to  he- 
long  to  the  king,  and  the  lords  were  only  supposed  to  ha\'e  received 
their  6efs  upon  condition  of  preserxinj;  for  the  inhabitants  the  user 
of  the  rights  of  commons  which  appertained  to  the  fiefs.  They 
brought  out  the  odious  part  played  by  the  lords  In  repudiating 
grants  that  might  have  been  believed  to  be  aibsolute,  all  the  more 
so  as  the  fact  that  they  were  gratuitous  had  not  been  estabUahedj 
but  was  merely  presumed;  the  lord  had  often  been  indemnified  or 
else  there  had  been  a  first  restriction  and  the  inhabitants  had  lost 
the  documents  which  established  these  facts;  advantage  was  taken 
of  this  to  strip  them.  If  one  looked  upon  the  rights  of  user  as 
servitudes,  "jura  in  re  ftUena,"  the  owner  of  the  ser\'ient  tenement 
had  no  right  to  free  hig  piece  of  land  by  dispoasessing  tlie  liolder 
of  the  servitude. 

§  54.  The  EeToluUonaxy  Law  put  an  end  to  the  controversy  by 
two  radical  provisions:  the  overthrow  of  the  seigniorial  rights  and 
the  abolition  of  the  rights  of  comjnoiis.  —  The  lords  were  forbid- 
den to  appropriate  waste  and  unoccupied  lands;  the  Old  Regime 
saw  in  this  right  an  indemnity  for  the  mairtenance  of  foundlings 
and  the  rendering  of  juatiee;  now  that  these  charges  had  becomes 
incumbent  upon  the  State,  the  rights  no  longer  had  any  basis. 
"Triage"  was  abolished  in  1790.  In  1792,  communes  showing 
themsebes  to  be  entitled  by  long  possession  were  authorized  to 
reclaim  rights  and  property  in  spite  of  the  adverse  possession  of 
their  previous  lord,  unless  the  latter  could  prove  that  he  had 
acquirtni  this  property  by  showing  ^n  authenticated  deed.  At  the 
same  time  unoccupied  lands  were  turned  over  to  the  communes; 
the  lords  could,  however,  establish  that  they  had  a  right  over 
them  by  means  of  titlendeeds  or  by  possession  that  had  lasted 
forty  years.' 

'  OvM  the  other  two  thirds  the  lord  kept  the  righta  of  justice;  "triage" 
took  ntncc  in  coiirt.  The  king  and  his  assigns  (mort^asors  and  yoiinser 
braaehips  of  hia  house  to  whom  he  had  made  granta)  could  not  demajid  tuia 
right  (Edict  of  1687). 

'  Declarations  of  .\pril  13-20,  1791  fl.  7);  March  1.5-28,  1790  {If.  30); 
Aug.  2a  to  Sept.  14,  1792.  The  Declaration  of  April  13-20,  1791.  1,  7:  "The 
rifclit  ...  of  appropriating  waete  anil  abandoncH  or  burrt-n  and  devastated 
Imds,  oiBCullivaled  or  unoccupkixl  posecsstoos,  desert  lands,  cutomou  pusage- 
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§  55.  Partltioli  of  BlghU  of  Commona.  — The  Revolution  did 
not  deem  it  sufficient  to  sanction  the  "theory  of  the  Komanifits;  it 
must  needs  do  away  with  the  rights  of  commons  themselves  by 
changing  them  into  private  o\^Tiership  by  means  of  a  partition 
among  the  inhabitants.  Legally,  this  provision  was  unjustifi- 
able, right's  of  commons  being  the  property  of  the  commune,  not 
of  inhabitants;  it  was  not  jointly  possessal  property  belonging 
to  the  latter  as  individuals  and,  consequently,  subject  to  partition; 
it  was  the  property  of  the  legal  person.  But  this  operation,  w  hich 
could  be  legally  contested,  preseuted  economical  advantages; 
there  was  seen  Ln  it  a  means  of  giving  some  value  to  uncultivated 
lands;  tliis  was  enough  to  make  people  believe  that  they  were 
authorized  to  dispossess  the  commune  In  the  interest  of  its  in- 
habitants; the  future  generation,  the  oiily  one  which  can  com- 
plain, will  find  in  the  greater  value  put  upon  land  an  indemjuty 
for  what  it  haa  lost.  Furthermore,  the  Old  Regime  had  prereded 
the  Revolution  in  this  direction;  from  the  eighteenth  century 
partitions  were  numerous;  they  took  place  by  households,  and 
they  were  sometimes  partitions  of  the  right  of  enjojTuent  with- 
out any  quit-rent  to  be  paid  to  the  commune  and  sometimes  par- 
titions of  ownership  with  the  obhgation  to  pay  a  quit-rent  to  the 
commune.^ 

The  Law  of  August  14,  1792,  being  inspired  by  these  economical 
ideas,  and  especialEy  by  political  ideas,  decreed  that  the  partition 
of  rights  of  commons  (excepting  in  forests)  was  compulsory;  it 
proposed  to  decrease  the  number  of  possessions  in  mortmain  and 
to  increase  the  number  of  owners  who  should  be  supporters  of  the 
new  ideas. 

The  Lsw  of  June  10,  1793,  made  partitioning  subject  to  a  vote; 
third  of  the  inhabitants  of  both  sexes  of  the  commune  could 

my^  and  waste  lands  for  publio  posture  shall  iio  Itia^oe  bciat  toe  the  beac&t 
0^  the  iormei  lords."  OuT  old  authors  diatinguish  in  ft  rather  vague  way 
between  riEfit-a  of  eommona,  which,  propprlj^  Bpeaking,  were  laada  that  were 
neither  appropriated  nor  sabjeet  to  the  enjoyineat  in  comoion,  B'aste  tuid 
unoceupied  lands,  and  uncultivated  landa  (from  the  Greek,  "fp^iioi"). 
They_  were  ordinarily  conferred  aa  posaessiona  without  an  o»-ner  upon  the 
loH  juatice  (I^ysti,  "Inst.  Coul..."  277).  uulesu  the  communities  had  a  deed 
of  emnt.  or  even  on  inin]<?niarial  poaseeaion;  but  there  waa  a  good  livaX  of 
dilRL-uUj  over  this  laat  point.  Cf.  Isambcrt,  Table,  Bee  "Teires  vain**"; 
Glatioti,  op.  cit.,  p.  472,  In  the  exLstlns  lav  lands  without  an  owner  bclosg 
to  the  Stute;  righte  of  eommona  hav*  an  owner,  this  being  the  Conunuoe. 

"  Purtitions  fiuthonaed:  Edin  of  June,  1762;  Order  of  the  Council,  17T1, 
1773,  1777  (Auch  and  Pau);  Edict  of  Jan.,  1774  (Burgundy);  Order  of  the 
Council,  Apr.,  1774  (Alsace);  '"L.  pat.,"  March  27,  1777  (Flaudera);  "L. 
pal.."  Nov.  13,  1779,  and  Order  of  the  CoudcU,  Feb.  25,  1779  (Artois). 
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claim  it.  Iq  this  case  it  did  not  take  place  by  houaeholds  but 
"per  capita."  The  application  of  these  provisions  did  away  vdih 
the  protests  that  had  been  made  in  various  parts  of  France,  Tliis 
law  was  ca.lled  an  agrarian  law.  Pastures  being  a  necessary"  part 
of  the  domain  where  the  raising  of  cattle  is  an  important  indus- 
try-, the  owners  were  being  ruined,  they  were  being  despoiled;  it 
would  have  been  almost  the  same  thing  to  take  away  their  do- 
mains from  them.  Pastures  were  being  taken  away  from  those 
who  had  cattle,  to  be  given  to  those  who  had  none ;  for  example, 
to  servants,  op  even  to  the  proletariat,  wtuch  was  always  formed 
by  this  minority  of  the  third  of  the  inhabitants  that  was  necessary 
before  a  partition  could  take  place.  Another  iniquity:  landowners 
domiciled  outside  of  the  commune  found  themselves  excluded 
from  the  partition.  —  In  the  face  of  these  protests  a  halt  was 
called;  the  ruin  of  communal  ownership  was  not  carried  out;  after 
the  0th  \'ent6se,  year  XII,  partitions  were  no  longer  permitted, 
Tliere  still  remained  about  four  nulUon  "hectares"  of  community 
property.^ 


C.  FAMILY  JOINT  OWNERSHIP 

$  56.  Familr  Jotst  Owasrship  (India,  Greater  Riis^a,  Slavs 
of  the  South,  Oiwetes,  Kabyles,  etc.,  and  formerly  Greece  and 
Rome),*  The  oldest  man  administers  the  common  patrimony, 
distributes  the  work,  aolla  the  harvests,  signs  contracts,  and 
represents  the  family  outside,  at  law,  or  in  its  relations  with  the 
treasurer,  lie  is  only  exempteil  in  case  of  incapacit>-  known  to 
all  (iihieds.  old  age),  lie  has  no  right  to  alienate  the  lands  of 
the  family' without  the  consent  of  its  adult  members,  because  the 
family  is  the  true  oi^Tier  of  this  land.  For  the  same  reason  the 
head  of  tlie  family  cannot  dispose  of  his  property  by  will.  At  his 
death  no  succession,  properly  speaking  in  the  modem  sense  of 
the  word,  takes  place;  a  new  administrator  takes  the  place  of  the 

>  Law  or  21  Prair.,  year  IV  (June  9.  1799):  Law  of  2  Prair.,  V; 
Law  of  9  Vent.,  year  XII;  "Code  Forwtier,"  Art.  B2;  Uw  of  July  IS,  1S37, 
and  Opinioc  of  the  State  Council,  March  16,  ISiS.  Tlie  FuLancinl  Lavs  of 
April  2$,  ordered  thegivins  back  to  the  Conimuuo  of  rights  of  conunoiia 
rot  jTt  sold. 

*  Kai-alewtky,  "Le  Regime  ^conomique  dt  la  Tluaffle,"  1998,  p.  290 
("N.R,  H  ,"  1S90,  464),  —  "Le  Jiigetneut  de  Libiuaa"  (Slav  pwm);  Stimwr 
Maine,  "Et.  but  I'HiBt,  du  Droit,"  p.  473.  —  Among  the  Jews  once  ia  fittv 
vcars  (Year  of  Jubilee)  all  alieoationa  are  revoked  and  each  one  take?  back 
nifl  own  property;  that  ia  to  sav,  the  property  comes  back  to  the  family,  for 
it  is  Tuely  that  the  origiiiAl  seller  U  foitiia  to  be  dive.    Cf.  "Hutb,"  iv. 
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one  who  has  gone;  and  it  is  ordinarily  his  oldest  son  or  his  brother. 
The  domain  is  not  partitioned ;  it  is  indivisible  juat  as  it  is  inalien- 
able. When  partition  is  allowed  at  the  request  of  brothers  or  sons 
it  is  because  the  community  is  being  disintegr&ted.  The  profits 
arising  from  some  outside  industry  even  belong  on  principle  to  the 
family;  thus  in  India  the  family  has  a  share  in  the  profits  which 
are  obtained  from  the  trade  of  dancing-girls,  because  the  education 
of  these  girls  has  taken  place  at  its  expense.  However,  it  is  in  this 
direction  that  individual  ownership  is  seen  to  make  its  appear- 
ance; a  portion  of  these  profits  remains  the  propert>'  of  the  man 
who  has  obtained  them;  in  Montenegro  booty  obtained  in  war 
belongs  to  the  soldier  the  "peculium  castrense"  in  Home). 
Woman,  who  is  not  strong  enough  to  defend  the  family  inheritaree 
with  arms,  as  is  often  necessary,  is  never  the  head  of  the  family; 
she  does  not  inherit  the  land.  When  she  marries  she  receives  a 
marriage  portion,  but  this  is  very  small  and  consists  of  a  few 
movable  objects.  The  disability  under  which  a  womaa  is  placed 
with  respect  to  possessions  in  land  often  survives  the  overthrow  of 
family  communities,  and  only  becomes  leiis,  little  by  little,  in  the 
restricted  group  that  succeeds  these  communities. 


D.  REMAraS  OF  FAMILY  JOINT  OWNEBSHIP 

§57.  (I)  Rules  of  SucceBslons. —  1st.  Distinction  between 
heirs  and  successors  to  properly.  There  are  no  heirs  excepting 
the  relatives,  —  that  b  to  say,  the  family;  "Deus  solus  heredes 
facere  potest."  The  will  can  only  appoint  successors  to  property, 
their  position  being  inferior  to  that  of  heire.  —  2d,vPi3iiiheritiDe  is 
not  possible;  this  would  be  Ivt^Hpprivp  thf^gjrjnf  a  righl^  which  _ 
belongs  to  him.  —  'id.  Hereditary  tSeisiiij  At  the  death  of  the 
deceased  the  heir  is  seised  of  the  .property  left  by  Kim ;  that  is  to 
say,  he  is  invested  at  one  and  the  same  time  with  the  ownership 

__and  the  possession^^thout  being  obligetl  to  take  physical  pos^ 
s^Son~S~it7^  4th.  W'omen  are  excluded  from  the  succession 
for  two  teasona:  because  physically  they  are  scarcely  fit  to  be"" 
heads  of  families,  and  also  because  through  their  marriage  the^ 

—progerty' might  pass  from  one  family  to  another.' 

*  The  Atbeoiaa  or  Hebraic  custom  of  maktag  girla  heirs  id  default  of 
m&Ies  only  makes  on  exceptioa  to  this  rule  in  order  better  to  applj  it;  the 
pri  thua  made  aii  iieir  onlj-  receives  the  inheritance  that  she  may  tr&osfcr 
Lt  to  the  relative  whose  duty  it  ifl  to  marry  her.    Cf.  "Kuth,"  iv. 
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§  ^S,  TTI)  Tha  Clssfliflcatlon  of  toun97ftble  Proparty  Into  For- 
toBMi  Bilotigtiigt  ui4  4c<iu69t«.  The  righu  of  the  family  affect 
0111/  persona]  belongings,  and  by  these  are  understood  po«3«- 
Mons  in  land  intluiled  in  the  sucoession  of  the  pelativ-e3  (En  the 
direct  or  collateral  line).  There  is  a  desire  to  keep  these  posses* 
noo3  in  the  family.  The  indindual  having  had  na  part  in  the 
acquisition  of  these  possessions  by  the  family  patrimony,  it  is 
perfectly  natural  that  he  should  not  have  any  right  to  dispose  of 
them,  S5  he  would  have  of  possessions  which  had  been  acquired 
through  his  efforts,  his  labor  or  his  economy;  it  is  only  with  regard 
to  the  latter  that  individual  ownership  comes  into  existence  first 
of  all.  The  system  of  personal  belongings  will  be  explained  later 
on;  it  is  well,  however,  to  pive  an  outline  nf  it  at  this  time. 

Ist.  "Fat«ma  patomiA,  m&tama  matemlii."  Personal  belong- 
ings coming  from  the  paternal  line  are  to  go  to  the  paternal  rela- 
tives, those  from  the  maternal  line  to  the  maternal  relativea,  in 
such  a  way  that  in  eveiy  succession  a  iplit  has  to  take  plaee  and 
two  shares  of  these  possessions  have  to  be  made  according  to  their 
origin. — 2d.  ThB  will,  which  was  unknown  in  the  old  law,  is  in 
the  end  introduced  into  practice;  but  the  testator  is  not  free  to 
dispose  of  all  his  personal  belongings;  there  is  a  customart'  n»or- 
TatioD  of  four-fifths  for  the  benefit  of  the  lineage;  almost  all  of 
man's  own  fortune  is  thus  found  to  be  incapable  of  being  devised 
by  will.  As  to  acquests,  the  freedom  of  devising,  which  was  abso- 
lute at  first,  in  time  came  to  be  restricted  through  the  admission  of 
a  legal  share  for  the  benefit  of  the  nearest  relatives;  but  it  is  a 
motive  of  humanity  that  justifies  this,  and  not  the  old  family 
joint  ownership. — 3d.  Glft«  "inter  viyot"  were  only  allowed  at 
first  with  the  consent  of  the  heirs  presumptive;  even  when  this 
rule  waa  departed  from,  it  was  sought  to  prevent  the  donor  from 
stripping  his  heirs  by  compelling  him  to  strip  himself  during  his 
own  lifetime  (to  jIm  and  to  withhold  la  InvaUd)  and  by  requiring 
certain  formalities,  such  as  the  dramng  up  of  a  notarial  deed,  in 
order  to  make  gifts  effective.  —  4th.  Alienation  for  a  eonAlil€nk< 
tlon  was  only  tolerated  in  case  of  necessity  (sworn  poverty)  and 
with  the  consent  of  the  relatives.  The  vendor  had  to  offer  the 
property  to  his  relatives  (pre-emption),  who  had  the  right  to  buy 
it  in  preference  to  ever>'body  else;  unless  this  offer  were  made,  the 
sale  was  invalid  as  against  them.  The  sale  came  to  be  declared 
valid,  but  the  relatives  were  allowed  the  right  of  exerdsing  the 
rtpurchaaa  b;  a  penoa  of  th«  lame  lineage;  that  is  to  say,  to  buy 
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back  for  themselves  the  property  which  had  been  sold  upon  con- 
dition of  mdcmaifyin^  the  original  purchaser;  if  they  remamed 
silent  for  a  year  and  a  day  the  sale  could  not  be  contested. 

§  59.  Familr  InstltutloEis  In  Our  Period.  —  Objectionable  at- 
tempts are  being  made  to  restore  family  joint  ownership,  which 
has  been  cUmioated  from  modern  law.  —  1st.  Le  Play's  stock 
family  would  seem  to  be  an  intermediate  type  between  the  unstiible 
tnodern  family  and  the  old  family  community.  The  freedom  to 
bequeath  by  will  that  is  granted  to  the  head  of  tlie  family  should, 
according  to  the  partisans  of  this  reform,  serve  only  as  a  realiza- 
tion of  that  type  to  whose  creation  om'  modern  laws  are  opposed; 
the  compulsory  partition  which  these  laws  require  disorganizes 
the  family,  takes  the  authority  from  its  head,  and  splits  up  the  in- 
heritance.— 2d.  The  "  uiiirbe  "  or  privileged  heir  of  the  German 
law,  who  keeps  the  paternal  house  and  tlomain  by  paying  a  rent 
to  hiy  fellow  heirs,  is,  jn  a  succession  upon  intestacy,  in  about  the 
same  situation  as  was  the  eldest  son  in  our  old  law,  and  as  the 
testamentary  heir  would  be  under  Le  Play's  system.  —  3d.  The 
American  homestead  or  portion  of  the  domain  which  cannot  be 
disposed  of,  and  which  cannot  be  distrained  upon,  recalls  the 
ancient  condition  of  the  dwelling  house  and  the  enclosure  tiiat 
was  connected  with  it' 

§  60.  CIH)  Bules  of  Feudal  Ovnership.  —  Feudalism  is  not 
only  s  political  system,  it  is  also  an  agrarian  system.  It  was 
superimposed  upon  private  ownership  and  collective  ownership. 
The  rural  commune,  wherever  it  existed,  was  made  subservient 
to  this  system.  The  free  possessors  of  the  soil  became  serfs;  the 
lord  took  for  himself  a  portion  of  the  land.  At  the  same  time  in- 
dividual ownership  disappeared  or  became  an  e:(CeptioQ;  It  give 
place  to  tenure.  Each  piece  of  land  had  two  maiitersi  Ut,  The 
lord,  who  had  the  eminent  domain,  the  dominion,  and  who  could 
demand  from  the  tenant  services  anil  quit-rent.  2d.  The  vassal  or 
copyholder,  the  tenant,  who  had  the  beneficial  ownership,  —  that 
is  to  say.  the  use,  the  enjoyment,  and  even,  to  an  extent  which 
varied  according  to  different  periods,  the  disposal  of  it.  His  right 
is  hereditary',  but  the  heir  has  to  pay  a  transfer  tax  to  the  lord; 
his  right  may  be  sold,  but  the  lord  collects  a  twll  as  the  price  of 

'  On  Ihe  family  of  theMcIongM  in  the  Lavedan  cf.  "Oiivriera  Europ^en," 
I,  .55;  UP!nv.  "La  RMorme  sncmli?."  I  320.  ed.  1S81.  Texas  iD  1S3D  wnethe 
firet  Slat«  to  orRaniiie  the  hnineistcad.  Cf.  FedcnU  Ael,  of  1S(12:  "Stat. 
Viiift]."  "Ac.  Uk.  Touloufie,"  1S8.7,  p.  63,  and  tlie  recent  works  of  Bursatt, 
Comiquel  and  Vacher. 
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giving  his  consent,  unless  he  should  prefer  to  talie  the  bargain  for 
himself  by  buying  off  the  purchaser  (feudal  repurchase).  The  his- 
tory of  feudal  ownership  is  that  of  the  progressive  enfranchise- 
ment of  the  soil;  the  tenant  progresses  little  by  little  towards  free 
ownership.  In  Frauee  the  Revolution,  by  aboUabing  all  feudal 
dues,  made  the  peasant  the  only  master  of  his  own  land. 

§  61.  (IV)  Ths  Frocess  of  fivolution  towards  Indiviclual  Owil«r> 
■lip  only  took  place  with  difficulty,  as  we  have  seen,  through 
a  series  of  reactions  against  the  commune,  against  the  family,  and 
against  the  lord.  The  principal  cause  of  this  change,  which  ia  of 
an  econom^ic  nature,  had  to  aecnmmodate  itself  to  drcumstant^, 
to  agriculture,  and  to  political  and  social  conditions.  Individual 
ownership  is  the  best  means  of  placing  a  value  upon  land,  —  let 
us  add,  in  a  society  like  ours.  Occupation  has  only  created  this 
value  as  a  great  exception,  for  occupation  is  ordinarily  collective 
{booty  of  war,  the  establishing  of  a  colony);  even  when  it  is  indi- 
vidual it  aaaumea  the  consent  of  the  commumty  and  only  has  a 
temporary  effect;  the  cleared  land  is  only  acquired  by  the  one 
who  hag  brought  it  to  life,  according  to  the  language  of  the  Koran, 
until  it  is  used  up;  then  he  retires  and  the  new  occupant  is  au- 
thorized to  take  possession  of  it.  The  progress  made  by  agricul- 
ture tends  towards  absolute  appropriation,  just  as  it  seems  to 
exist  in  the  charters  of  the  Frankiah  period,  where  one  becomes 
owner  by  taking  possession  {"aprisio,"  "porprisio,"  "bifong"), 
by  clearing  the  land  ("Neubruch "),  and  especially  by  the  cus- 
tomary mode  of  clearing,  —  uprooting  the  stumps  ("exartum"). 
That  which  one  has  acquired  by  one's  labor  ("quod  sudore  ae- 
quisi\i")  is  acquired  on  the  common  land;  this  mode  of  appropri- 
ation, which  is  supposed  to  be  a  very  early  one,  is,  moreover, 
rather  rarely  met  with;  feudalism  only  tolerates  it  with  the  con- 
sent of  the  lord,  just  as  in  the  previous  period  it  was  only  tolerated 
with  the  consent  of  the  communities.  Thus  individual  ownership 
is  from  the  historical  point  of  view  derived  from  collective  owner- 
ship, and  the  rights  of  the  family  no  doubt  contributed  a  great  deal 
to  strengthen  those  of  the  individual. 
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I.     GENERAL  REMARKS 

§  62.  Th«  Society  aad  the  State.  —  In  saying  "  society  "  we 
mean  &  group  of  men  and  the  collective  action  of  this  group  in  a 
common  intere.st.  TKis  co-operation  may  be  temporary  or  lasting, 
voluntary  or  compulsory,  imposed  by  a  higher  authority  or  spon- 
taneous, or  it  may  take  place  because  of  urgent  necessity.  In 
everj'  case  collaboration  cannot  exist  without  a  certain  amount  of 
organization,  however  rudimentary'  it  may  be  supposed  to  be;  in 
order  that  people  may  act  in  concert  it  is  itiHlspensable  that  there 
should  be  an  understanding  and  discipline,  and  that  each  one  should 
adhere  to  his  task  and  should  be  able  to  count  upon  the  others 
carrying  out  theire.  Almost  everyi^'here  a  coercive  apparatus  or 
a  government  has  become  established  in  order  to  make  sure  of  a 
co-operative  organization,  for  the  advantages  which  it  offers  are 
so  great  that  men  have  not  thought  that  they  were  buying  them 
too  dearly  by  paying  for  them  with  their  independence. 

It  is  this  coercive  apparatus,  this  organ  that  carries  out  collec- 
tive action,  which  is  called  the  State  or  Govertunent;  but  the 
function  which  this  organ  fulfills  is  also  designated  by  the  came 
of  the  State;  in  its  secondary  meftning  the  State  is  the  society 
looked  upon  in  its  political  function.    This  fimction  cannot  be 
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precisely  Jefiiietl,  for  it  has  varied  and  still  varies  according  to 
the  society  ami  ftwortUng  to  the  pericxl.  The  jurist  may  attempt 
to  give  us  this  defioition  at  a  certain  time  in  order  to  build  up  a 
logical  system  of  public  law.  The  historian  could  not  do  so,  be* 
cause  institutions  are  not  seen  by  him  in  their  fixed  state,  but  in 
process  uf  changing.  The  political  function  has  its  "  processus  "  of 
evolution  juat  aa  has  the  family  or  ownership.  There  are  societies 
where  collective  action  only  takes  place  intermittently  and  can 
be  reduced  to  almost  nothing,  —  a  struggle  against  the  outside 
enemy  and  an  internal  organization  (which  is  very  crude)  for  pur- 
poses of  attack  and  defense.  The  State  in  primitive  societies  is 
often  entirely  disconnected  with  justice  and  law;  it  is  no  more  a 
reasoning  being  than  were  the  primitive  gods,  brutal  forres  of 
nature;  like  the  latter,  it  becomes  one.  Moreover,  the  action  of 
the  State  is,  on  the  other  hand,  very  extensive;  it  regulates  private 
life,  directs  industry,  and  presides  over  reUgion;  it  is  at  one  and 
the  same  time  a  church  and  an  industrial  or  agricultural  under- 
ta.king.  The  political  function  of  society  has  a  marked  tendency 
to  develop;  but  at  the  same  time  the  division  of  labor  introduces 
into  it  departments  which  are  distinct  and  almost  independent 
of  one  another:  the  political  apparatus,  the  relipious  apparatus, 
and  the  industrial  apparatus  become  separated.  The  sovereignty 
or  power  of  the  political  organ  over  the  social  body,  the  relations 
between  the  individual  and  the  State,  the  forms  of  Rovernment 
and  revolutions,  —  all  these  are  questions  wliieh  complicate  the 
public  law  of  sodeties  that  are  fairly  advanced. 

§  G3.  Organic  Theory  ot  th«  Stats.  —  There  are  not  lacking 
systems  by  means  of  wliieh  the  genesis  of  the  State  can  be  ac- 
counted for.  The  theory  of  divine  right  makes  human  authority 
to  flow  from  divine  authority;  this  is  a  theological  postulate,  The 
theory  of  the  sticial  contract  is  an  ideal  conception  derived  from 
the  systems  of  natural  law  and  opposed  to  historic  truth:  men 
only  group  themseK-es  together  and  submit  to  be  led  because  of 
some  esternol  necessity;  there  is  no  free  covenant  at  the  basis  of 
society,  but  an  external  compulsion  and  a  reaction  wluch  is  a  con- 
sequence of  it;  it  is  in  order  to  offer  resistance  to  outside  forces 
that  men  associate  themselves  together.'   The  organic  theory  of 


'  FiJ»Ul  de  Cmdajiget:  "Politieil  institutions  are  not  &jways  the  work  of 
the  will  of  oDa  maji.  Even  ihe  will  of  an  entire  praple  is  not  sufficient  U> 
create  them.  The  bumnn  conditiona  whiirh  jtive  binh  to  them  are  not  of 
tbow  whirh  the  caprice  of  one  Bcnrratinn  can  alter.  People  &re  tint  gov' 
uncd  becauee  it  pleeaee  tieia  to  be  goTcnied]  but  bocauae  all  of  Ibeir  intcr- 
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the  State  agrees  better  with  the  facts.  Human  societies,  whicli 
are  aggregates  of  individuals  and  of  families,  resemble  living  or- 
ganisms,  which  are  aggregates  of  cells.  No  doubt  sociology  is  not 
biology,  but  they  are  similar,  and  there  are  analogies  between 
social  factors  and  biological  pheaomena.  Why  not  point  out 
and  make  use  of  the  connecting  links  that  one  ohserves  in  order 
better  tu  portray  bow  societies  become  organized?  '  la  human 
societies,  just  aa  in  the  Uving  body,  organization  takes  place  by 
meaDs  of  a  division  of  labor  in  the  direction  of  the  localization  of 
functions,  of  the  formation  of  organs  and  apparatus  better  and 
better  adapted  to  the  functiona  which  they  fulfill,  and  of  a  greater 
and  greater  interdependence  of  the  parts. 

§  64.  Localization  of  Puuctions.  —  In  inferior  organisms  (pro- 
toaoa)  each  part  ia  at  the  same  time  stomach,  respiratory  appa- 
ratus, and  locomotive  apparatus.  Under  the  influence  of  its 
surroundings  these  functions  become  localized;  the  physiological 
division  of  work  takes  place;  one  part  becomes  the  stomach  and 
nothing  more;  another,  the  respiratory  apparatus;  and  a  third, 
the  locomotive  apparatus.  Thus  in  primitive  societies  each  indi- 
vidual hunts,  fishes,  makes  war*  builds  his  house  and  cooks  his 
bread,  whereas  in  more  advanced  society  the  population  is.  divided 
into  classes,  or  even  into  castes,  —  priests,  warriors,  and  agricultur- 
ists; a  di\'ision  of  sodal  labor  takm  place,  The  man  who  is  iu  the 
best  situation  or  the  most  fit  for  it  specializes  in  his  function. 

I  65.  Changes  in  Structure.  — Once  the  need  has  created  the 
organ,  the  latter  a*lapts  itself  better  and  better  to  Its  function; 
in  order  to  do  this  it  changes  its  form.  The  various  parts  of  the 
living  body,  which  all  began  by  being  simple  cells,  end  by  differ- 
ing from  one  another  to  such  an  eirtent  as  to  make  it  impossible 
for  them  to  replace  one  another  in  their  respective  functions;  for 
example,  tlie  osseus  tissue  differs  from  the  mucous,  the  nerves 
from  the  muscles.  Changes  in  structure  are  less  apparent  in  the 
case  of  the  man,  although  there  is  some  rUfference  between  a 
market  porter  and  a  member  of  the  Institute  of  France.  But 
they  exist,  nevertheless,  and  they  make  changes  of  profession 

eota  and  their  profoiind  convictioma  demand  thnt  they  shouliJ  be.  ..."  — 
Let  U3  udd  that  there  is  nwtliitig  arbitrary  abuut  theec  coavictioas;  they  are 
a  product,  a  resuh)  LoatituLionE  do  not  lit'peiid  upon  iutentiona,  but  ujK^a 

■  Upon  conditiAn  thtLt  the  eata.bliiihmE'nt  of  b  simple  onaJogy  eh&ll  not  be 
taktm  for  a  demonBlrati&n.  The  social  fsiuLors  ahtmlil  be  studied  spparatcly 
by  thcmao'lvee,  njirt  the  laws  which  gpvam  them  directly  "estublishwl.  —  I 
ihtkil  not  stop  at  the  metaphysiGal  objection  that  the  individual  ia  an  eDd  in 
himself,  wherca&  the  cell  is  not. 
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difficult  or  even  impossible,  as  we  see  in  the  case  of  unemployed 
workmen  following  the  invention  of  a  machine. 

§  66.  Iiit«rdcip«ndeaca  of  the  Parta.  —  From  the  moment 
when  the  parts  of  a  living  organism  differ  among  themselves  and 
have  each  one  Lt3  special  function  they  can  no  longer  liv«  isolated 
from  one  another:  eut  a  sponge  in  half,  and  each  half  will  continue 
to  Ii\*e;  a  higher  animal  submitted  to  this  treatment  would  die  on 
the  spot,  and  if  you  want  another  example,  the  old  fable  of  the 
Belly  and  the  Members  is  there  to  furnish  it.  The  interdepend- 
ence between  individuals  in  our  civilized  societies  is  scarcely  leM 
than  this.  A  strike  of  miners  or  bakers  deprives  us  of  fuel  or 
bread;  this  becomes  an  affair  of  the  State. 

§  67.  Organs  and  Apparatus.  —  Once  created,  the  organ  evolves 
itself  ov.-ing  to  the  action  of  its  environment  and  becomes  an  ap- 
paratus or  an  aaaenibly  of  organs  tending  towards  some  one  ob- 
ject. Thm  the  stomach  becomes  changed  into  a  digestive  tube; 
that  which  in  the  lower  species  is  a  mere  sac  becomes  comphcated 
in  the  higher  animals  and  develops  into  a  mouth  to  seize  the  food, 
fl  stomach  to  digest  it,  and  an  intestine  to  extmct  therefrom  the 
nutritious  juices.  Society  herself  has  her  organs  and  her  appara- 
tus: 1st.  Productive  apparatus  or  nourishing  apparatus;  this  is 
agriculture  and  industiy;  they  are  localizetl  just  like  the  functions 
in  the  living  being,  —  for  example,  tlie  salt  industry  and  fisheries 
on  the  seacoast,  the  raising  of  cattle  upon  the  plains,  etc.  — 2d. 
Circulatory  apparaius;  commerce  transports  from  one  place  to 
another  agricultural  and  industrial  products,  giving  rise  to  more 
or  less  active  currents,  to  a  circulation  which  is  slow  or  rapid, 
rather  like  the  circulation  of  the  blood  in  warm-blooded  or  cold- 
blooded animals.  —  3d.  Directive  apparatus.  The  political  system 
co-ordinates  the  action  of  social  forces  in  the  same  manner  as  the 
nervous  system  does  In  the  organism. 

§  63.  Political  PorniB.  —  The  political  organs  tn  a  small  society 
are  three  in  number:  the  general  assembly  of  all  its  members  who 
decide  questions  of  common  interest  (moving  from  one  place  to 
another,  peace  or  war);  a  group  that  directs,  which  is  composed 
of  the  oldest  and  the  strongest;  the  assembly  bases  its  deciaons 
on  the  counsel  of  the  latter;  and  a  leader,  who  is  more  influential 
than  the  others,  from  whom  the  final  resolution  will  be  due,  and  who 
will  (arty  it  out.  According  aa  one  or  the  other  of  these  three 
forces  prevail  the  government  will  be  ademooracy,  an  aristocracy, 
or  »  monarchy.    Blodem  States  have  composite  govemmentSj 
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which  cannot,  properly  speaking,  be  placed  in  any  one  of  these 
three  categories.  But,  whatever  the  system  adopted  may  be,  the 
political  apparatus  should  only  be  the  iustnunent  by  means  of 
which  the  instinctive  feelings  of  the  pwple  collectively  should 
act;  this  feeling  is  what  might  be  called  public  opinion,  were  not 
this  expression  ordinarily  limited  to  the  present,  whereas  we  are 
here  concerned  with  the  interests  of  the  future  as  well  as  with 
those  of  the  past,  with  the  wishes  of  existing  generations  and  of 
those  of  the  past.  The  personal  government  itself  draws  its 
strength  from  the  harmony  which  exists  between  its  action  and 
the  national  conscience. 

§  C9.  Personal  Government.  —  The  idea  of  obejTng  a  man 
seems  ridiculous  to  peopJe  who  have  no  chiefs,  and  there  are  soci- 
eties of  tliis  nature  (the  \icobar  Islands,  Todas,  Papuans,  Fue- 
gians).  There  are  others  who  only  have  chicfa  in  time  of  war 
(Caribbees,  Bedouins,  Chiiiooks,  the  Patagonians  against  the 
Spaniards  and  the  Kedskius  a^nst  the  English} :  thus  Gaul  ap- 
pointed a  dictator  in  the  person  of  Vercingetorix,  in  order  to  op- 
pose the  Romans;  and,  finally,  there  ore  peoples,  and  these  are 
the  most  numerous,  who  have  chiefs  in  peace  as  well  as  in  time  of 
war;  these  permanent  chiefs  are  even  often  hereditary.  —  The 
first  man  to  be  a  king  was  a  lucky  soldier,  Voltaire  has  said.  In 
factf  it  was  personal  qualities  that  gave  their  political  power  to 
the  first  chiefs:  physical  stren^h  and  courage  (Bedouins  and 
Boacbimans;  old  age  causes  the  loss  of  this  power,  as  is  proved  by 
the  example  of  Peleua  and  that  of  Laertes,  who  were  dethroned 
by  their  sons;  N'estor  was  an  exception,  but  this  was  phenomenal); 
age  and  the  experience  which  goes  with  it  {Caribbees  and  Dyaks. 
in  Borneo);  intelligence  (the  Snake  Indians  and  the  Ostiaks); 
religious  power  (the  king  is  a  priest  or  a  sorcerer  in  Luango  and 
among  the  Amazutua;  hia  special  function  is  to  overthro*  the 
enemy  by  means  of  exorcisms  and  witchcraft),  The  temporaiy 
head  becomes  permanent,  even  although  this  may  only  be  due  to 
contliuial  wars  and  the  necesaty  of  being  prepared  for  any  un- 
expected attack.  Through  a  new  advance,  dynasties  come  to  be 
estabUshed;  the  office  of  chief  constitutes  a  sort  of  faculy  prop- 
erty; it  is  transmitted  from  father  to  son,  from  brother  to  brother, 
accordiBg  to  the  various  systems  that  are  applied  to  the  patri- 
mony; heredity  in  the  family  calls  for  heredity  in  the  State,  to 
say  nothing  of  the  fact  that  this  s,\'stem  avoids  criaea  because  the 
successor  is  appointed  beforehand.    Religion  has  given  a  consid- 
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enable  balance  to  the  monarchic  power.  It  is  not  a  rare  thing  for 
kings  to  be  high  priests,  vicars  of  God,  gods  upon  the  earth;  they 
deliver  oracles,  command  the  elements;  their  aubjecta  worahip 
them  (Eg>Tt.  Peru,  Roman  Empire). 

§  70.  Sodftl  Diatinctioiu.  Cluses  and  Caat«a.  —  In  infetior 
societies  all  are  equal;  no  distinctions  of  class  are  reeogniaed 
(Pueblos  in  North  Ajnerica,  Bodos  in  India,  Alfunis  in  New 
Guinea).  Slavery,  the  result  of  war  without  or  debts  within, 
carries  with  it  everywhere  an  important  differentiation.  The 
otiier  fjolitical  and  social  distinctions  (patrician  and  plebeian, 
etc.)  also  have  their  origin  in  the  same  causes;  the  di\'i3ion  of 
labor  keeps  them  up  and  makes  them  more  pronounced;  some- 
times even  the  food  of  the  various  classes  is  not  the  same,  and  thia 
contributes  to  separate  them  (in  the  Fiji  Islands  human  flesh  was 
reserved  for  the  chiefs;  in  the  Hawaiian  Islands  the  chiefs  alone 
could  eat  meat,  and  so  they  were  more  vigorous  tlian  their 
subjects).  Often  the  vanquished  practice  servile  trades,  hard 
professions  like  that  of  agriculture;  whereas  the  conquerors  are 
soldiers.  Privileges  and  distinctions  become  heredttsrj'  under  the 
influence  of  religion  or  as  the  consequence  of  a  political  system  that 
makes  use  of  them  as  a  convenient  administrative  scheme.  Classes 
become  changed  into  castes  (ancient  Eg^-pt,  Japan,  Bambaras, 
etc.).  In  India  caste  forms  a  professional  and  religious  syndicate 
which  give^i  ita  members  the  right  to  marry  one  another  and  eat 
together;  neither  Buddhism  nor  Jtiimsm,  with  their  equaUzing 
dogma?,  has  succeeded  in  suppressing  caste.'  Our  modern  soci- 

'  SSnarl.  "Lee  Cartes  dans  I'lnde"  ("Revue  des  Deux  MoDdes,"  1894;) 
"Or.  Encvc-lop.,"  see  "CuHtea"  (bibliog.).  —  India:  BmhmuDs,  Kchatrvna, 
yai«yfta,^udra9:  priests,  warriors,  laborers  and  tmdetv,  scrvante.  {CJ.  Per- 
flin:  tDikgi,  nobles,  laborers,  axtisiiae.^ 

Casta  may  bo  rcoognizedl  from  a.  great  number  of  external  si^na,  —  from 
the  rashion  and  polorini?:  of  <!l(jtliing,  from  thv  form  of  the  jpwelry,  from  uperial 
riles,  from  impIemeiilH,  fia«B,  flowprs,  etc.  Custe  ia  thiw  a  sort  of  fn?enia- 
mary.  It  proioclfl  its  menibeni;  ii[>'>D  an  order  i.'Wiuin^  fmm  it  we  have  iwen 
the  mercfaaJits  of  an  eatire  ciinton  cIoh*  their  sttdls,  the  bborera  luxpeixl  their 
work,  tlie  llJtiB^lns  libuniloti  their  workshops,  for  a  sliglil,  ULsult  to  one  of  their 
number.  From  thi^  moment  when  it  begins  to  dcfrnd  ita  members  the  caete 
is  compelieii  to  moke  them  submit  to  a  eertatn  amount  cif  diacipliiie.  It  is  an 
iatemal  police  power  -uiid  thtis  rtndcru  itself  strvicce  which  we  arc  acciiatoined 
to  expect  (mrn.  the  State.  Expuliiifm  from  the  cuate  ib  a,  severe  p<?!ialtj-,  for 
tbe  individuAl  outside  of  his  castt  is  a  pariah;  his  pres*n*e  w  a  Mtitaiuina- 
tion.  The  Hindu  who  comes  to  Euron*  is  "ipso  facto"  eitcluded  from  liis 
caste,  but  hp  may  obtiun  reins latement  upon  tbo  payment  of  a  line  foljowing 
a  aentcnee  rendered  bv  the  tribunal  of  thp  caste.  The  Brahman  rellEion  haa 
contributed  towards  t^e  transformation  of  rlasaes  into  caster;  but  toe  chi«f 
reason  of  this  rhanRe  was  the  lack  of  a  strong  pnliticaJ  nn^antzadon,  caste 
tokiag  the  place  of  Uie  Estate  in  its  pratectian  of  the  individual. 
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eties  have  taken  the  very  opposite  course  to  the  Old  World ;  they 
have  proclaimed  religious,  cidl,  and  political  equality;  only  in- 
equality of  fortune  is  left. 

§  71.  How  ve  Sociedee  Formed,  Il«Telop«d,  and  Reproducvd) 
fcod  how  do  they  Die?  —  "In  union  there  ia  strength,"  says  the 
proverb,  However  commonplace  this  may  be,  we  must  not  seek 
any  other  cause  for  the  formation  of  human  soeieties  (and  animal 
soeieties).  It  is  not  certain  that  man  was  originally  a  sociable 
animal,  as  Aristotle  has  maintained,  but  it  is  certain  that  he  has 
become  such.  The  formation  of  groups  has  not  taken  place 
through  any  social  contract;  this  chimerical  pact  has  never  existed. 
The  grouping  has  been  made  under  the  force  of  necessity;  it  has 
been  spontaneous  and  involuntary;  it  has  been  the  instinctive 
reaction  against  external  forces.  Defense  has  been  necessary 
against  the  enemy,  wild  beasts  and  other  men;  and  it  has  been 
necessary  to  obtain  food  by  hunting  and  fisliing  in  common, 
which  b  far  more  productive  than  when  carried  on  by  the  in- 
dividual, Was  the  primitive  group  the  horde,  the  amorphous 
triije,  which  had  organized  itself  as  the  result  of  some  war  within 
the  family,  clan,  tribe,  or  town?  Or,  on  the  other  hand,  did  they 
begin  vnih  the  family  to  end,  after  passing  through  a  series  of 
groups,  with  the  clan  and  the  town?  These  are  problems  whose 
solution  is  connected  with  the  obscure  question  of  the  origin  of 
the  family.  One  thing  is  certain,  however,  —  that  among  the 
people  of  the  Aryan  race  this  last  method  is  frequent;  families 
unite  to  form  clans,  clans  to  fonn  tribes  or  towns,  and  the  latter 
to  form  the  large  States. 

Onee  they  have  been  formed,  societies  increase  by  means  of 
alliances  or  conquests.  (A)  The  AlLianoa  includes  various  de- 
grees: 1st,  The  PsrBonal  union:  two  States  have  one  and  the  same 
chief,  while  at  the  same  time  with  regard  to  otiiers  each  keeps 
its  full  independence:  for  example,  England  and  Hanover  from 
3714  to  1838.  2d.  Actual  unioa:  two  States  form  one  with  respect 
to  other  States  and  remain  distinct  within  themselves;  for  example, 
Austria-Hungaiy.  3d.  Confedera-ttoii  of  States  that  are  inde- 
pendent, each  one  keeping  its  diplomatic  representation,  but  mth 
an  organ,  —  the  diet,  — which  can  take  certain  measures  in  the 
common  interest;  for  example,  the  Germanic  Confederation  from 
1815  to  1866.  4th.  Federa.1  States  forming  externally  but  one 
State  and  having  internally  a  central  power  which  only  leavea 
local  authorities  a  portion  of  the  sovereign  power;  for  ex- 
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aa^Ie,  Svhzalnd,  the UniCed  States.  — (B)  Cmymmt 
mnlls  in  the  uma^ketK  afaaorptioo  tt  the  eonqoeral  State  by  the 
ooaqoenog  State  SomctinKS  its  effects  are  leas  radical;  the  eoo- 
qoered  lose  a  pan  at  tbeir  independepoe  and  deaaeod  to  the 
at  sma-vjvtr^^  protected,  or  Tasaal  Slates. 

IW  incKttse  of  a  9odet>'  is  aa  adnmtage^  By  sufngcsaiiig 
States  tormaUft  hoitiKbM  are  avoided  (thus  laceisaBA 
<le9olat«d  Gfttd  bdoR  tte  Reman  ODoquest; ;  fonxs  tint  an 
ployed  in  destn^ring  one  aoocher  turn  tovmids  sotsal  coDpen*- 
tion;  ilw  (li%'isMMi  of  labor  can  be  pushed  Farther  in  a  large 
thac  in  a.  town  or  a  pnn-ince. 

A  oatioD  does  not  die.    Extenninations  are  rare;  but  it  may 
h^ipeo  that  one  people  is  sob  jugated  by  another.  Sometimea 
nation,  as  a  result     an  unfortunate  war,  loses  a  poition  of 
territory  and  of  iu  populatioti;  it  is  dismembered. 

DtaxumbanaaBt  may  also  take  ptace,  like  a  fissioo  among 
animal  ^lecies,  spontaneoosly;  but  it  b  rarely  met  with  under 
form.  Sodeties  are  reproduced  especiaD>'  by  a  svaimir^-time  (the 
aacred  springtime  among  the  Italiotes);  tfae>'  found  colontes. 
oofHea  of  the  metropoEts  with  which  they  remain  coonected  t'Aus- 
tealta)  or  freon  which  they  separate  to  live  iodcpeodeatJy  (Hie 
Cnited  States). 

{  72.  Vh*  raeton  of  Suial  ZrolutloB  are:  1st.  "Die  i^ysieal 

environment  (Imbitat,  climate,  economic  cooditions;  for  example, 
the  geograf^ika]  sttuadon  of  En^and  has  counted  for  a  great  deal 
in  its  faistoiy)  and  the  sociaJ  environment  (influenoe  of  net^ibocinf 
sociedes,  competition,  imitation}.  .^  too  rigorous  cUmate  (Es- 
quimaux), the  barreoQesa  of  the  soU  (deserts),  and  the  dffieol^ 
of  ooaunninartion  (Alps,  Cancasus).  are  obstades  to  the  fbixiia- 
tion  of  large  States.  2d.  The  past,  which  forms  the  race  and  vfaidi' 
is  at  first  ne\'er  more  than  the  result  of  the  influence  of  former 
envirooments.  Prom  thence  come  habits  of  discipline  and  a 
CPftatn  homogeneity,  relationship,  language,  and  wonhip  common 
to  the  member?  of  a  group.  The  principic  of  nattonahdes,  which 
recalls  that  of  tiie  fixodoeas  of  species  in  natural  history,  is  tod 
exduavdy  connected  with  this  action  of  the  past,  It  has 
able  to  create  a  common  language,  religion,  end  nice,  or.  at  least, 
a  common  existence  and  hope.  It  does,  not  foUoir  that  this 
muiut>'  must  necessarily  exist  or  last  forever.  The  future  may 
undo  that  which  the  past  haa  accomplisbed. 

(73.  Bodal  Law*.  —  Ceruin  of  the  pohtical  lavs  apply  to 
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SodetieS.  We  have  established  this  with  regard  to  the  diriflion  at 
Ubor.  VfttuTAl  selection  eliminates  inferior  societies;  they  di^ 
appear  before  those  that  are  better  armed,  more  wealthy,  more 
prosperous,  and  of  a  higher  morality.  The  law  of  the  connection 
of  charactaiistics  which  allowed  a  Cuvier  to  reconstruct  a  species 
that  had  disappeared  out  of  a  few  fossil  remains  is  to  be  observed 
in  society;  if  military  institutions  prevail  therein  one  will  find  as 
logical  consequences  absolute  power  and  the  subordination  of  the 
individual  to  the  State,  and  jwlitical  theories  In  wnformity  there- 
with; free  institutions  will  be  met  with  in  industrial  and  commercial 
societies.  The  law  of  organic  balftnc«,  or  the  law  of  Geoffroy 
Salnt-Hllaire,  by  virtue  of  which  the  exaggerated  development 
of  one  organ  tends  to  dlnuniah  the  other  organs  (for  example,  the 
kangaroo,  whose  fore  quarters  are  so  very  much  reduced  in  size  in 
proportion  to  his  hind  quarters),  controls  social  development. 
The  lioman3  were  more  alile  poUticians,  better  soldiers,  and  better 
jurisconsults  than  the  Greeks;  and  the  Greeks  surpassed  the 
Romans  in  fine  arts  and  letters. 


II.     ia^EMENTARY  AND    COiMPOSITE  SOCIETIES 

§74.  PrlmltlTe  SodetlM. — There  are  still  a  few  of  them  in 
e3d3tence  in  our  day.  The  \'edas  in  Ceylon,  the  Todas  in  India, 
the  Papuans,  the  nativea  of  Lower  Califomiat  the  Boschimana, 
the  Fu^aas,  and  the  Esquimaux  form  a  few  groups  without 
cohesion,  of  ten,  twenty,  or  fifty  persons;  a  ehanee  brings  them 
together  and  accident  scatters  them.  These  anarchists,  without 
knowing  it,  have  realized  to  the  fidlest  extent  the  ideal  of  the 
school:  independence  of  the  individual,  liberty,  and  equahty  —  in 
poverty.  What  good  h  this  independence  that  they  cannot  use 
because  they  are  enslaved  by  the  brutal  forcca  of  nature?  In  our 
aocietiea  what  13  lost  in  liberty  is  gained  in  power,  wealth  and 
contentment, —  that  is  to  say, 'in  true  liberty,  The  meanest  serf 
of  old  France  would  not  have  exchanged  his  condition  for  that  of 
the  free  Indian  of  the  Sierra  Nevadas,  who  only  lives  on  roots  and 
insects,  or  for  that  of  the  Bedouin  of  Sinai,  who  for  three  thousand 
years  has  wandered  aimlessly.  A  tjTant  would  have  rendered 
thetn  inappreciable  ser^dces;  I  do  not  mean  a  good  tyrant  who  is 
pictured  in  the  image  of  G^>d,  and  whose  one  great  fault  is  that  it 
is  imposable  for  him  to  ejrist;  but  I  do  mean  the  worst  of  despots. 
Baker,  when  leaving  the  tribes  who  had  no  government,  barbaric 
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ans,  who  were  scarcely  clothed,  was  struck  with  the  prosperity  of 
the  Unyoro,  a  countrj'  in  which  a  monster  reigned  who  for  a  mere 
nothing  would  put  his  subjects  to  death  with  the  most  frightful 
tortures.  TjTanny,  indeed,  is  a  great  step  in  advaneel  And,  sad 
to  relate,  war  also  is  a  step  in  advance:  thus  tribes  that  have  no 
leader  are  peaceful.  War  allows  of  an  exercise  of  natural  selec- 
tion and  the  elimination  of  the  weak.  We  owe  our  strong  and 
vigorous  races  and  our  best  organized  societies  to  the  necessities 
of  the  struggle  for  existence.  This  proWdential  part  pia.\'ed  by 
war  in  the  origin  of  societies  has  ia  it  nothing  mystical. 

5  75.  Thfl  Cl&n  or  tha  "  Ofioa."  ~  Family  communities  are 
almost  political  societies;  their  organizatioa  is  far  more  advanced 
than  among  the  unsettled  hordes  with  which  we  have  just  been 
dealing.  The  community  of  several  families  forms  an  association 
of  the  same  tj-pe  as  the  latter;  just  as  the  clan  (Celts),  the  "  Genos  " 
(Greeks)  or  the  "gens,"  the  "  seven  "  (Ireland),  the  "Sippe"  (Ale- 
manni).  Docs  this  institution  result  from  the  natural  development 
and  the  dismemberment  of  the  family,  or  must  we  see  in  it  an  arti- 
fieial  creation,'  families  of  diverse  origin  grouping  themselves  to- 
gether and  in  the  end,  after  several  generations  have  passed,  be- 
lieving themselves  to  be  the  issue  of  a  common  ancestor?  Both 
systems  have  their  supporters,  and  perhaps  in  both  of  tliem  there 
is  a  certain  amount  of  truth.  It  has  been  possible  for  families  of 
relatives  to  be  united  v-ith  families  of  strangers,  or  even  for  fami- 
lies of  strangers  to  be  united  with  one  another,  in  such  a  way  as 
to  form  a  group  that  is  as  coherent  as  that  of  the  family  com- 
munity; ID  order  to  do  this  the  outline  of  the  family  community 
has  been  borrowed.  —  At  any  rate,  tJie  "gens"  is  on  a  large  scale 
that  which  the  family  is  on  a  small  scale.  Its  members  are  united 
by  a  fictitious  relationship  or  by  a  relationship  which  cannot- he 
proved  if  it  is  a  true  one,  and  which  is  only  expressed  in  the  em- 
plojTnent  of  a  common  naniie  and  the  worship  of  a  legendary 
ancestor. 

§  76.  Tht  Ma.t«nial  "  Oens  "  among  Ui»  Iroquois.  —  The  tribe  of 

the  Senecas  has  eight  "gentes"  bearing  the  names  of  animals: 

wolf,  bear,  tortoise,  beaver,  deer,  woodcock,  heron,  and  falcon. 

The  animal  which  gi\'e3  its  name  to  the  "  gens  "  is  an  anceatof-god, 

a  totem;  all  the  m«nbers  of  the  "gens"  are  regarded  as  having  a 

common  origin;  they  are  all  relatives^  bearing  the  same  "gens" 

■  In  Dagheetan  tho  "gmtts"  h^&r  the  haium  of  localitiea  or  or  hno«  and 
never  that  of  an  aneestor.  The  Kheogurea  [Caucasufl}  do  not  know  aay 
political  inetitution  ^cepting  the  "gens." 
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name,  and  have  a  common  bxirj-mg-ground;  there  is  a  prohibitioa 
against  marrj'ing  within  one's  own  "gens";  and,  as  relationship 
through  a  conmion  mother  is  the  only  one  taken  iiito  considera- 
tion, each  "gens"  is  recruited  exclusively  from  amongst  the  de- 
scendants of  the  women.  The  Council  of  the  "gens,"  which  is 
composed  of  all  the  adults,  men  and  wom^en,  exercises  the  sover- 
eign power  and  decides  serious  questions,  such  as  the  taking  in 
of  a  new  memher  or  the  carrying  out  of  a  vendetta;  it  elects  and 
deposes  the  mihtary  commander  and  the  sachem  or  chief  in  times 
of  peace;  the  latter  has  only  a  power  which  is  entirely  paternal, 
witliout  any  means  of  coercion;  he  is  at  once  the  chief  of  the 
"gens"  and  the  representative  of  the  latter  in  the  council  of 
the  tribe  and  in  the  federal  council  of  the  Iroquois.  The  son  of  the 
former  sachem  is  never  elected  to  fill  his  father's  place,  for  he 
belongs  to  another  "gens"  because  of  the  maternal  right. 

§  77.  Tb«  CfllUc  Clan,^  &uch  as  it  is  represented  to  be  in  the 
Gallic  Codes,  is,  on  the  eontrarj^,  a  clan  based  on  agnatic  relation- 
ship; the  woman,  in  spite  of  her  mairiage,  remains  a  member  of 
her  father's  dan  (save  in  a  few  exceptional  cases).  At  the  head 
of  the  clan  which  is  composed  of  the  supposed  descendants  of  a 
common  ancestor,  there  is  a  chief  whose  office  is  not  hereditary. 
He  is  assisted  by  a  council  of  seven  elders,  by  a  representative 
of  the  clan  who  is  charged  with  the  admitiistrative  affairs  and  dip- 
lomatic negotiations,  and.  finally,  by  an  avenger  who  punishes 
delinquents  and  is  in  command  of  the  men  in  time  of  war.  The 
mutual  responsibility  of  the  members  of  the  elan  is  most  minutely 
regulated;  in  case  of  a  homicide  the  sum  of  money  that  is  due  by 
way  of  composition  to  the  family  and  the  clan  of  the  \'ictim  is 
paid,  one-third  by  the  murderer  and  his  household  and  tw6-thirds 
by  his  maternal  clan  and  his  paternal  clan,  the  latter  being  held 
bound  to  pay  tirice  as  much  as  the  former;  the  relatives  and  the 
clan  of  the  \'ictim  ha\'e  a  right  to  receive  the  composition  in  the 
same  proportion,  but  a  preference  is  made  to  the  extent  of  one- 
third  for  the  benefit  of  the  chief  who  has  carried  out  the  recovery. 

§  7S.  tha  Roman  "  Qenii"  '  implies:  1st.  A  common  name;  its 
members  bear  the  same  "nomen  gentUicium "  (ending  in  "ius"; 

'  Seebohm,  "The  Tribal  Syatera  in  Wales,"  1S95;  Dartste.  "J.  dM  SaT,." 
1§9S:  Kmalewiky,  "R.  de  Sociol-,"'  1894,  199;  R.  de  K6ra31ain,  "R.  giJn.  de 
ttr,.-'  1S90,  p.  571. 

'  Cuq..  ^'lustit.  dea  Rommina,"  1891;  Giraud  "R,  de  Uk.,"  1846  {"De  la 
Gentalit* ");  Licrivain,  "Diet,  dea  Antiq.,"  see  ''Gena"  (and  bib!.).  —  Ctcero, 
"Top.,"  3  (sccordiag  to  Mudue). 
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for  ccittnple,  Tiilliu»)  and  are  distinguished  from  one  another  by 
the  "pnenomen"  (Marcus)  and  the  "cognomen"  or  soubriquet 
(Cicero).  2d.  Common  worship  and  a  common  tomb.  3d.  Agricul- 
ture in  common;  the  "gens"  is  the  owner  of  tlie  "ager  geatilice"; 
the  rights  of  succession,  o(  guardianship  and  custcwiy  which  ex- 
isted among  the  "gentiles"  at  a.  comparatively  recent  period  are 
remains  of  this  joint  ownership.  4th.  Solidarity  among  "gentiles/' 
whether  it  be  for  avenging  oiTenses-  of  which  one  of  them  has  been 
a  victinif  or  whether  it  be  for  paying  the  expenses  incumbent  upon 
one  of  them  (ransom,  fine,  disbursements  otcasioneJ  by  the  ex- 
exdse  of  the  public  duties);  or  whether  it  be  to  aid  one  anottier 
at  law,  to  5er%e  one  another  as  surety  or  to  be  witnesses  for  one 
another.  The  "gens"  undoubtedly  had  a  chief  {"apx^v  "  in  the 
Greek  "  y^t  "),^  the  natural  representative  of  the  "gens"  in  the 
Senate,  who  was  charged  with  the  worsliip,  with  the  administra- 
tion of  the  property,  and  with  the  administration  of  justice  in 
the  "gens";  he  was  assisted  in  serious  cases  by  a  council  of 
"patres."  which  pronouncetl  decrees  or  regulations  and  punished 
with  the  "nota  gentilicia,"  and  probably  with  expulsion,  its  un- 
worthy members.  The  "gens"  includetl  the  \m-fu]  descendants 
in  the  male  line  from  the  common  ancestor  (flctuid  or  presumed) 
of  the  "gena,"  the  adopti-d  cliildren  or  the  women  "in  manu"  of 
a  "gentilis,"  without  mentioning  clients  who  were  only  an  ac- 
cessory part  of  It.  One  left  the  "gens"  by  being  adopted,  mar- 
ried or  emancipated,  or  the  "transitio  ad  plebem."  The  "gens" 
disappeared  little  by  little,  being  eclipficd  by  the  State,  like 
a  confederation  whose  elements  would  fuse  together  in  order 
to  form  a  single  State.  The  general  causes  of  the  progress  of 
the  State  resulted  ineWtably  in  the  overthrow  of  the  "gens." 
The  population  became  divided  into  classes  and  the  land  into 
districts,  both  of  which  were  quite  foreign  to  the  division  into 
"gentes." 

§  79.  The  "CUsntelB."— The  client  ("cluens."  who  obeys)  is  a 
freedman,  a  memljer  of  a  conquered  people,  or  a  man  who  has  con- 
nected himself  with  some  patron  ("jus  applicotionia ").  He  beers 
the  same  "gens"  name  as  his  patron,  takes  part  in  the  same  wor- 
ship, and  owes  him  "obsequim,  operse,  bona,"  —  respect,  serWees, 
property;  that  is  to  say:  Ist,  assistance  in  case  of  ransom,  fines  in- 
curred, and  the  customary  expenses  and  disbursements;  2d,  his 

>  In  Daghestan  thpra  la  an  elected  chief  whow  authority  is  eep«dii]ly  a 

moral  one  ^"piiiiius  inter  pares"). 
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succession  U  he  dies  without  descendants.  In  return  his  patron, 
under  penalty  of  being  devoted  to  the  infernal  gods  ("saceresto"), 
gives  him  protection  before  the  courts  and  outaide  of  them,  treats 
him  with  justice  in  the  family  circle,  and  gives  him  help  if  need  be 
(from  this,  perhaps,  is  derived  the  granting  of  property  to  be  held 
at  will,  Festus,  "Ep.,"  2i7).  The  tie  which  binds  the  client  to  hia 
patron  is  hereditary;  the  client  cannot  renounce  hia  patron;  the 
latter  is  himself  undoubtedly  not  authorized  to  get  rid  of  a  client 
unless  for  some  serious  cause.  The  client  has  no  rights  in  the  State 
excepting  through  his  patron.  The  decline  of  the  "gentes"  was 
the  signal  for  the  decline  of  the  "clientele."  The  clients  freed  from 
patronage  constituted  the  common  people;  they  acquired,  the 
right  of  pleading  in  court  and  also  political  rights.  Towards  the 
end  of  the  Republic  the  clientele  is  no  longer  an  institution ;  it  re- 
Remhlea  the  political  clientele  of  our  days. 

§  80.  Th«  Oermanlc  "Slppe"  ^  ejctends  as  far  as  the  relation- 
ship ("  Freundesblut  wallt  und  wena  es  auch  nur  ein  Tropfen  ist "). 
Although  the  Germanic  law  recognizes  both  relatives  in  the  male 
line  and  relatives  in  the  female  line  ("Gesippen,"  "Freunde," 
"Gatlinge,"  "Magen"),  only  the  former,  or  relatives  by  the  lance 
and  by  the  sword,  "Speermagen,"  "  Schwertmagen,"  form  part 
of  the  "Sippe";  the  relatives  by  the  distaff  and  the  spindle,  "Spill- 
luagen,"  "  Kunkelmagen,"  are  not  included  in  it.  Strangers  can 
enter  the  "Sippe"  by  becoming  connected  with  the  famihea  that 
compose  it;  for  example,  by  way  of  enfranchiaement  or  of  legiti- 
mization; on  the  other  hand,  one  leaves  the  "Sippe"  as  a  conse- 
quence of  a  placing  outside  of  the  law,  or  of  a  decision  on  the  part 
of  the  "Sippe,"  or  by  voluntarily  withdrawing  with  the  custom- 
ary formaUties.  The  "Sippe"  constitutes  at  one  and  the  same 
time  a  political  group,  an  agrarian  community  ^  and  a  military 
division.  It  protects  its  members  before  the  law,  exercises  over 
them  a  police  power,  which  is  &  very  natural  thing  from  the  time 
when  it  becomes  responsible  for  theip  acts,  has  guardianship  over 
persons  under  a  disability,  women  and  minors,  takes  vengeance 
for  the  murder  of  one  of  its  members,  or  receives  the  "Wergeld"  or 
composition  due  from  the  murderer;  and,  on  the  other  hand,  it 
contributes  to  the  payment  of  the  "  Wergeld  "  in  case  of  a  murder 
committed  by  one  of  its  own  members. 

I  BTMtiner,  {  13. 

»  "I,.  Alam.."  87;  Hfeiehilheek,  "Hist.  Frig.,"  I,  49  pn.  T50):  "enea  gm«i. 
lopjanuB";  Rotihv,  "Form.,"  318.  The  word  "fara"  haa  the  same  meaning 
ftdd  is  found  in  the  Dtimes  oi  pltues,  —  La  Fite  in  Fieardy,  etc. 
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§  SI.  Th«  Ovimuilc  roUowing  ("' CTjmitatus")  ^  pkceS  the  man 
at  the  service  of  a  chief  or  of  a  nobleman,  of  a  free  man  who 
is  more  powerful  than  he  is,  but  without  reducing  him  to  the  con- 
dition of  a  slave.  This  is  an  extra-legal  inBtitution,  if  one  can  use 
that  term,  which  supplements  the  State  in  the  protection  of  the 
weak.  It  differs  from  the  Roman  "clientele,"  and  no  doubt  from 
the  Gallic  "clientele"  ("ambacti"),  about  which  little  is  known, 
but  which  me«ts  the  same  wants.  Tacitus  describes  it  in  about 
the  following  tenns;  "The  follower  is  admitted  into  the  family 
community  of  the  chief;  he  lives  under  his  roof  and  eats  and 
drinks  at  his  table:  he  swears  to  protect  and  defend  him  (as  the 
vassal  would  swear  fealty  to  his  lord) ;  in  time  of  peace  the  follow- 
ers form  a  personal  escort;  they  are  engajjed  in  domestic  etnphiy- 
ments;  in  war  time  they  fight  at  his  side;  if  he  dies  it  is  a  shameful 
thing  for  them  to  survive  him  without  haWng  avenged  him;  they 
will  give  themselves  up  as  prisoners  in  order  to  share  his  fate,  and 
if  neetl  be  will  serve  as  hostages  for  him.  It  he  is  the  cnnqucjor 
the  followers  receive  a  portion  of  the  booty,  a  staff,  a  warhorae, 
and  other  presents.  The  chief  supports  them,  arms  and  equips, 
aveciges  and  protects  them.  The  bond  between  tlie  chief  and  the 
follower  is  not  indissoluble;  "if  the  latter  wishes  to  nnthdraw,  for 
example,  to  return  to  the  house  of  his  father,  he  may  do  so.  It  is 
a  great  honor  for  a  chief  to  have  a  numerous  following.  All  free 
men  may  have  'coraites,'  but  all  do  not  have  tliem;  for  this  aa- 
sumes  that  a  man  has  wealth,  military'  glory,  and  an  illustrious 
name.  It  is  not  a  rare  thing  for  nobles  wfth  their  followers  to  make 
war  on  tlieir  own  account." 

%  82.  The  Tribe,  wluch  is  an  aggregate  of  clans  or  "  gentes,"  boa 

'  Tacitus,  "Germ.,"  13.  Cf.  the  poem  of  Beowulf,  Icplandic  Saeas.  Camr. 
VT,  23.  aiwiiks  ut  the  head»  of  bantw  who  can  be  likened  to  the  prindpea 
with  their  "comitntua";  but  the  former  oolv  aec-uro  the  uttachmenC  of  voliin- 
tevra  for  the  duration  of  an  expedition.  The  "cumitatus"  b  not  on  exclu- 
aivcly  inilitmv  loatitutioQ:  the  Germiimt;  niLines  ti»at  arc  ^ivcn  afttrr  the 
invafion  lo  the  "oomitea  clettrly  ?hww  tius;  they  are  e<?rvitor8,  "degca," 
oompnnjons,  "gaaindi,"  relative*,  "gMling*-,"  "freunde";  e/.,  however,  the 
"antmslifins"  of  the  Frankish  king.  The  foltowere  are  not  absolulcljr  vaa- 
sais,  whatever  MoiUmiuieit  inav  any  in  bis  "Eaprit  dea  I-oia,"  30,  33;  but 
they  are  pr^ursors  of  theiD.  They  lonn  a  part  of  the  hoUBehold  (ia  the  po«i- 
lioQ  of  free  servitora),  whereas  the  yasaals  are  outsitle  of  the  house.  Cf.  Bmn- 
ruT,  I,  137.  The  "following  "and  (he  "clientele"  pave  the  wiiy  for  the  <U  vision 
of  aocietv  into  claaaca  by  the  tmuwftinnation  of  free  men  into  servitors.  There 
ia  a  ^OKii  ileal  of  discussion,  —  wrongly,  ait^  it  seems  to  nie*  —  to  whether 
the  nf^ht  tu  have  a  "comitatiia"  naa  &  p^i^'ilege  of  the  kiiiR.  of  the  "'dux,"  or 
of  the  "prinoipea";  Eiinrin,  p,  41  ri  m^q.  The  "comitatus"  was  of  loo  small 
&  number  of  men  for  one  to  be  able  to  see  in  it  tbc  origin  of  the  cxiKditiou 
which  niinod  the  Roman  Empire:  KoUer,  "Germanto,"  1868,  143. 

68 


Tone  3] 


ORISEN  OF  THE  STATE 


no  organization  other  than  that  of  the  communities  which  com- 
pose it;  it  only  differs  in  its  greater  size,  wliich  is  an  advantage, 
and  in  the  powerful  pollttca!  character  which  it  assumes,  whereas 
the  clan  and  the  "gens"  are  sometimes  ao  much  !ike  the  family  as 
to  be  confused  with  it.  Among  the  memhers  of  the  tribe  there  is 
no  question  of  relationship,  even  artificial;  at  the  most,  they  are 
united  by  a  common  worship.  The  Iroquois  "gentes"  form 
phratria,  and  the  latter,  tribes;  the  tribe  of  the  Seneeaa  only  num- 
bered two  thousand  souls;  the  territory  which  it  occupietl  was 
surrounded  by  a  neutral  zone;  it  had  its  own  form  of  worship  and 
its  own  council  composed  of  sachems  and  chiefs  of  "gentes." 
The  6ve  tribes  of  Iroquois  themselves  (about  twenty  thousand 
souls)  confederated  together,  forming  an  eternal  league  {as  all 
leagues  do!)  directed  by  a  council  where  the  voting  was  done  by 
tribes  and  where  decisions  had  to  be  arrived  at  unanimously.  In 
S96  the  seven  Hungarian  tribes  united  under  the  leadership  of 
Arpad. 

§  S3.  The  Towns  '  and  the  Oermanie  Towns.  PoUbical 

Dirlaioiu,  —  Neither  Gaul  nor  Gerinania  was  a  State.  Nor  were 
they  merely  geogrfiphical  terms,  The  inhabitants  of  these  regions, 
while  they  were  autonomous,  had  among  them  enough  common 
characteristics  to  be  called  by  the  same  name.  Csesar  maintains, 
it  is  true,  that  the  Belgians,  the  Aquitani.  and  the  Celts  (or  Galli) 
have  neither  the  same  language  nor  the  same  institutions  nor  the 
same  laws;  but  he  exaggerates,  for  when  he  com^  to  describe 
Celtic  institutions  he  does  not  find  any  differences  to  point  out. 
Religious  unity  had  been  realized  by  the  Druids,  and  several  facts 
show  us  that  progress  was  being  made  towards  political  unity. 
The  Gallic  towns  placed  themselves  under  one  another's  patron-' 
age.  At  the  time  of  Ceesar's  arrival  the  entire  country  was  grouped 
around  the  Redui  and  the  Sequani,  who  were  disputing  for  the 
leadership  and  supremacy.  In  Germania  this  tendency  is  not  be- 
trayed to  the  same  extent;  however,  there  are  independent  States, 
such  as  the  Ubii,  who  pay  tribute  to  the  Sue\'i,  and  federations 
like  that  of  the  Franks  and  the  Alamans  at  the  time  of  the  bar- 
barian invasions. 

'  BiiUiot  and  Roidot,  "  La  Cit6  Gaulolae,"  1879;  L^orl,  "R.  g6n.  ds  Droit," 
1880  et  teq.  —  D'ArboU  de  JubniiwUle,  "R.  hist.,"  18S«.  3,  does  ml  Heem  to 
me  to  hav«  eflUhlinhed  the  exiateDce  of  it  greut  Gallic  Empire  exteniiing  from 
Thrace  to  the  Atlantic  Ocean  about  the  fifth  century  a.  c.  We  cannot  apply 
to  the  Gauls  that  wliich  nc  know  cunccruing  lh«  Galatea  of  Slrabo,  All, 
5;  Robian,  "Hiat.  des  GauJoia  d'Orient,"  p.  153. 
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Tbe  territory  of  each,  town  was  divided  into  cantons  ("pagi"), 
and  each  canton  included  &  certain  number  of  villages  or  small 
towns  {"vici").  It  is  presumed  that  the  "pagus"  (or  "Gau") 
was  the  teftitorial  district  occupied  by  the  "millena"  or  group 
wliich  furnished  one  thousand  inh8J>itants;  it  seems  that  this  was  so 
in  the  case  of  the  Suevi,  As  to  the  "  hundred,"  the  recognition  of 
whose  existence  has  been  attempted  in  the  "Gemiania"  of  Taci- 
tus, without  having  any  direct  proof  of  it.  this  would  be  a  sub- 
division of  the  "pagus"  if  one  were  bound  to  see  in  it  a  territorial 
division,  and  then  one  would  be  tempted  to  hken  it  to  the  "vicus.  " 
But  the  silence  of  the  texts  will  not  allow  us  to  see  anything  in  it 
but  a  militarj'  di\'ision,  the  contingent  of  a  certain  number  of 
lineages  or  "Sippen."  In  proportion  as  the  organization  of  the 
"gentilice"  becomes  weakened,  this  personal  grouping  {Ui  which 
can  be  likened  those  that  were  formed  around  the  '"godia"  of 
Iceland)  has  a  tendency  to  be  transformed  into  a  territorial  divi- 
sion; the  family  is  no  longer  at  the  base  of  the  social  sctieme;  it 
is  residence  in  a  given  place,  just  as  it  was  in  Rome  and  in  Greece. 
But  at  the  time  of  Tacitus  the  change  had  probablj-  not  taken 
place.  We  merely  read  that  in  Germany,  1st,  the  judges  had  a 
hundred  assessors;  2d,  that  each  "pagus"  furnished  foot  soldiers 
at  first  to  the  number  of  one  hundred  and  later  to  an  indetenmn- 
ate  number;  but  they  kept  the  name  of  "centeni,"  the  hundred,  aa 
an  honored  title  (thus  they  used  formerly  to  say,  "  the  hundred- 
guards").  These  numerical  divisions  of  a  military  origin  are  not 
peculiar  to  Germania.' 

§  84.  ClusM  of  PopxUatloii.  —  Gaul  and  Germania  were  cov- 
ered with  forests  and  swamps;  the  rather  sparse  population  gave 
itself  up  especially  to  the  raising  of  cattle,  to  hunting  and  fishing; 
agriculture  was  very  little  advanced.  Tacitus  tells  us  that  the 
women  and  the  old  men  had  to  do  all  the  hard  work  In  Germania; 

>  The  town  of  the  Helvetii  had  4  "PftSj,"  12  "oppidn,"  and  400  "vici":  the 
"oppida"  aji'S  "vici'"  were  set  fire  to:  CtEsar,  I  fi  12  (the  "pn|tUH"  nf  the 
Tigurinxs  made  war  by  itself):  IV,  1  (the  fiuevi  fiod  100  "nti^i").  3  (strip  of 
uncultivated  land  upon  the  frontier  of  the  .Suevi):  \fela^  III,  3;  Taeitnui,  VI, 
12,  16.  .\fl  ti>  the  historical  Kcogrnphv  of  Gftul;  Lognon,  "Atlaa  hiat.,"  18S8; 
Dcfl/arJine,  "Gfkigr.  dc  In  Gnule,^'  1878;  Mt^Jwr,  "Mfm.iips fiavants  ftrang..'' 


even  to  the  "  tcti."  The  Salic  Law  speaks  of  the  "  CentcnoriuB."  Cf.  in/m  on 
Iheperaonnl  or  territorial  t^barocter  of  the  Frankiah  Hun^lmJ:  "L.  Wiaip  ,"  11, 
1,  26:  "millennrius."  "quinoURntenirius,"  etc.  —  Rome  had  its  trihwi,  its  een-' 
turiofl,  and  many  f»nYi]ps  aimfoiEi-'ii"  numerical  dii-iaions.  "  Alamnns."  36.  1.  — 
IT.  Sickel.  -Dei  DoiiUrhe  FreiBtaiit,."  18751;  "Mi!th,  d,  wwt.  liwrituts.." 
SrgUm,  I.  7;  WaiU.  "VcriasB.,"  I,  201;  Stubba.  -Constit.  Hist,  of  England," 
I;  "Johns  Hopkins  Uoiveraity  Studica  in  Hiatory,"  3d  seriee,  liS,  342. 


70 


Topic  S] 


DRIGM  OF  THE  STATE 


[§84 


the  men's  only  occupation  was  warfare;  in  time  of  peace  they  re- 
maned Idle  ("ipsi  hebeDt")-  In  Gaul,  iii  the  time  of  Caesar,  the 
population  was  di\'ided  into  several  classes:  Ist.  The  Druids,  a 
powerful  clergy  with  privileges,  exemption  from  military'  service 
and  taxation,  and  with  annual  assemblies  in  the  country  of  Chaj^ 
tres  with  a  certain  hierarchy  among  its  members  ("si  quis  .  .  , 
exeellit  digiiitate"),  with  a  supreme  head  elected  by  the  sacerdotal 
body.'  Germania  had  not  yet  specialized  the  religious  function; 
it  was  there  exercised,  no  douht,  by  the  political  chiefs.  It  is  only 
in  the  time  of  Tacitus  that  we  find  priests  to  whom  the  Scandi- 
na\'ian  "godis"  (but  not  the  Icelandic  ones,  for  the  latter  have 
also  political  attributes)  may  be  likened.  —  2d,  The  S&ighta, 
"  Equites  "  ;  they  constituted  the  military  class,  the  nobility,  and 
alone  took  part  in  the  political  assemblies  and  gained  their  in- 
fluence through  the  number  of  their  slaves,,  oF  their  debtors  and 
of  their  clients.*  Among  the  Alemanni  the  nobility,  the  old 
families,  do  not  form  a  distinct  class  with  legal  privileges;  their 
clientele  and  their  wealth  give  them  a  better  position,  in  fact, 
than  mere  free  men.  The  result  of  this  is  that  their  family  can 
demand  for  them  a  greater  "Wergeld,"  and  that  it  is  among 
them  that  ordinarily  the  chiefs  and  the  Icings  will  be  chosen.*  — 
3d.  The  "Plebi,"*  having  no  political  rights  and  scarcely  above 
slaves,  are  grouped  around  the  knights  and  constitute  their  clien- 
tele. In  Germania  there  was  not,  properly  speaking,  any  "  plebs." 
Society  was  still  composed  of  only  two  classes,  free  men  and 
slaves,  which  is  an  indlcatioa  of  a  less  advanced  social  state.  — 

*  CfFJor,  VI,  13.  In  IroJand,  mere  men  of  letters,  "file,"  "brithem"  or  jurifr- 
canault^,  ore  distinKubhed  from  the  printa.  Diodarits  oj  Sicily,  V,  31,  aleo 
wpiirates  the  Druids,  Llie  Bards,  and  the"V&tea"  in  Gaul;  RittBrling,  "Hist. 
Taech.,"  1888,  195. 

■  /bid.,  L  31;  VI,  !3, 

»  C»Mr.  VI,  23;  Ttieiltia,  "Germ.,"  7,  8,  13,  25;  "Ann.,"  11.  16;  Jrw-Janca, 
"De  Reh.  Gftl.,"  5;  Greg.  Tours,  2,  9.  —  In  the  tenth  century  it  \s  shoron 
that  there  w«re  among  the  Saxons,  as  fonnerly,  three  oluse«e  of  persons: 
BOblea,  "edlinp,"  free  bom.  "frilinKi,"  "aervi"  or  "lazw";  "M.  G,  H.,  S,  S  " 
IS,  361;  "FriBons,"  I.  5,  II,  15;  "Bavarais,"  II,  20;  "AnglcR,"  I.  )0,  (DU"- 
ferencts  ip  the  price  of  the  '■  Werseld").  "TheTMda"  of  Soemund.  Itl,  173, 
givca  a  divine  origiD  to  the  three  claasea  of  men:  the  "Thrael,"  ■''servue"; 
the  "  Karl,"  "vlr";  the  "Jar]"  or  nr)blc,  warrior,  —  Detailed  bibl.  in  Bnmner, 
•'D.  Rechtsg.,"  i  14.  Whence  is  this  nobility  derived?  PerhajM  irbm  a  pro- 
longed holding  of  the  public  power  whii:h  luisumca  noteworthy  actions. 

"  r«*ar,  VI,  13  (.Viollef.  p,  13).  —  Were  th*  "  ariibacti "  w  clients  of  the 
chiefs  frw  menr  Cmaar,  VI,  15;  PmIm.  see  "  Ambartua";  "N.  R.  H.,"  ISM, 
709.  The  "devoti"  or  "soldurii"  ara  ehost>n  Boldiprs,  who  are  bo  devotPil  to 
the  chief  whom  th*iy  follow  and  who  supports  them  lhat  they  will  not  survive 
liim,  —  In  Ireland  we  find  free  clients  and  vaseata  who  are  fterfa.  The  "clien- 
tele" ia  connected  with  the  grant  of  a  fami  and  livestock  made  by  the  patron. 
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4tli.  The  Sl&nfl.  Among  the  Alemannj  they  are  rather  like  free 
men;  there  is  scarcely  any  distinction  made  between  them  and  a 
frewiman;  the  master  has  over  them  a  right  of  life  and  death,  but 
it  is  a  very  rare  thing  for  him  to  make  any  use  of  it.  He  gives 
theui  lands  to  cultivate  and  a  separate  house;  he  treats  tliem 
rather  as  cultivators,  contenting  himself  with  demanding  from 
them  a  portion  of  their  profits.' 

§  85.  Tbo  Political  PunotioD  was  still  very  tittle  developed. 
It  was  entirely  an  external  one,  the  same  as  in  a  league,  and  con- 
sisted especially  in  the  organization  for  attack  and  defense  against 
the  enemy.  Within,  clans  and  familiea  kept  their  independence; 
collective  action,  when  it  took  place,  was  the  result,  at  leaat  in 
Geraiania,  of  a  deliberation  on  the  part  of  the  assembly  of  the 
free  men.  The  State  has  no  jurisdiction  over  the  maintaining  of 
order  within  itself.  It  is  for  each  man  to  avenge  his  own  wrongs. 
The  only  procedure  known  is  private  warfare,  the  A'endetta, 
which  is  carried  on  from  generation  to  generation  until  the  families 
are  exterminated,  or  until,  tired  of  struggling,  the  two  parties 
come  to  terms,  just  83  to-day  among  States  arbitration  or  medi- 
ation puts  an  end  to  dttFerencea.  The  Druida  in  Gaul  and  the 
Brehojjs  in  Ireland  play  the  part  of  arbitrators.  Both  of  them 
enjoy  a  sort  of  magic  power;  it  is  this  which  causes  them  to  be 
chosen  and  which  accounts  for  the  fact  that  their  judgments  were 
respected;  C«sar  maintains  that  they  had  the  power  to  excom- 
municate those  wlio  disobeyed  them.  Already,  however,  along- 
side of  these  priests  there  appeared  in  Gaul  a  secular  system  of 
justice  which  was  administered  by  the  magistrates  of  the  town. 
In  Germaoia  "principea"  who  were  elected  dispensed  justice  in 
the  cantons  and  villages;  they  also  were  magistrates,  and  the 
people  aided  them  in  their  duties.*  This  intervention  of  the 
people,  which  was  perfectly  natural  at  a  time  when  the  political 

'  Tacitat,  "Germ''  24.  25,  20. 

'  CuF'mr,  VI,  2S;  TacitM,  12,  One  caa  brini;  a  capital  accusation  before 
the  natiflnaJ  agsemblv;  to  each  one  of  the  chiefs  ("pnneipes")  who  jvn<ier 
jusliire  "jtctpftgos  et  WcOd"  ato  joiJl'f'J,  ift  order  to  seiri^  thirra  US  ftd^Bers 
anil  to  loaJ  thoir  "auctoritas"  to  their  ili'dninim  (that  is  to  say,  to  KUU«nt<4 
them,  to  viLltdato  them)  one  hundml  assessnm  taki^D  from  Mnoaa  tne^  neople 
{"Ci«ntcnisiniiijlia«*  iili-bt' t'omitMPoaiiilitim  simul  aiirtoritaaacuunt  ).  Jn- 
terpivl  the  wortl  "  pentwii"  as  you  ivill,  whplhpr  it  concm  heads  of  ramitids  or 
of  the  politiciil  ilivi^ioa  called  the  "lnindreii."of  tlie  aawmbly  of  the  "hundred," 
or  of  (soine  iiorsona,  it  is  none  the  lesa  tniP  thiit  the  iM>i>iilar  element,  plays  its 
part  In  the  rtndennK  of  juntiro.  Upon  tho  part  pUyed  hy  tTiesi?  •■conleni" 
"'cnmitw,"  cf,  infra  the  Frankish  "rachimbounis'  :  Brurmfr,  I  143;  VanHer- 
kimJfr^.  100;  £Murf(Hrtit,  "N.  R.  H."  To  the  oontrftry:  Fwtet  de  Couiangn, 
'■Keeli./'  361. 
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ptm-er  was  feeble,  ia  one  of  the  most  striking  characteristics  of 
Gennaoic  justice.  The  magistratea'  assessors  do  not  limit  them- 
selves to  giving  hini  counsel,  as  in  the  liomftn  tribunals;  they 
determine  upon  the  judgment  which  the  magistrate  puts  into 
execution. 

If  one  judges  it  by  traditions  and  the  later  Irw.  the  putting 
outaidfl  of  thft  law  seems  to  have  been  the  taost  serious  penalty 
that  could  be  pronounced  by  the  Germanic  tribunals,  or,  rather 
the  first  of  them,  the  popular  assembly  (later  on,  the  king).' 
This  is  a  sort  of  secularixet3  excommunication,  more  lay  than 
religious,  and  carrying  witli  it  death,  confiscation  of  property,  and 
the  burning  of  the  man's  house.  The  individual  put  outside  of 
the  Eaw,  "exlex,"  outlaw,  may  be  killed  with  impunity  by  the 
first  comer;  whoever  shelters  him  is  punished,  even  his  relatives, 
and  often  his  wife;  he  is  an  enemy  of  the  community;  he  has  only 
one  resource  left,  —  that  is  to  flee,  to  take  to  the  jungle,  as  the 
Corsicans  say,  and  he  is  hunted  there  like  a  wild  animal  ("war- 
gus,"  meaning  wolf),  to  exile  himself  and  to  go  and  live  abroad. 

§  86.  The  Political  OrgauB  of  each  town  are:  1st,  the  popular 
assembly;  2d,  the  senate  or  council  of  the  chiefsi  3d,  the  kings 
or  magi:^trates. 

§  S7.  Th«  PopulAf  Auftmbly'  in  Germama  is  composed  of  all 

'  CT.  aa  to  Gaul,  Ca»ar,  V,  58  ("hoatera  judieat  ...  in  eoncilio"). — 
"L.  Sal.,"  56;  Edict  of  Chilperic,  10:  "homo  qui  per  eilvas  vadit."  — 
'■Z,  8,  S.,"  XI.  62. 

*  idonleatpcieu,  "Esprit  des  Loi§,"  XI,  6:  "If  one  will  read  the  admirable 
work  of  TaritiLs  upon  tlie  ciiBtoms  of  the  Alemanni,  one  vd\l  see  lhal  it  is  from 
them  that  the  Eoitlish  have  doriverf  the  idea  of  their  polilicaJ  governmenti 
Thia  splendid  syateiii  was  found  ia  the  foresta,"  (!vUol,  "C5viliB.  en  France," 
I,  7:  The  Akmanni  have  Kiven  us  the  spirit  of  liberty,"  Comparalive  juriu- 
prudence  has  umtified  these  theories.  At  a  certnin  etagc  of  their  dvilizotiun 
oth^r  (jwplw  hnve  had  the  fiartie  polities-l  i-nstitutions  as  the  Alcmimni. 

F.  de  Rdffii,  "  |j>fl  Aiifl.  politioues  dans  la  Ruasie  ancicnne''  {"R.  hist.,"  ISft.S, 
LL\,  241).  Aneient  Ru.gsia  had  its  classR?  ("boiare"),  and  amonff  them 
eourtiers,  "kniajio,"  in  the  wrviee  of  the  prinne,  merchanls,  villagera  and 
slaves.  The  nobles  did  not  enjoy  any  hereditarj.'  privilegPE.  Every  free  man 
had  a  risbt  to  take  part  in  the  "YUcM"  or  Popular  AesembSy  and  to  sipeak 
therein  (but  becaiiap  of  the  paternal  power  ihe  sod  coutd  Dot  take  part  in  it 
during  the  lifetime  of  bis  fatherl.  TW_"Viftch6"  deliheratea  upon  all  ques- 
tions:  unaoimity  ie  required  in  ito  decisions;  this  is  obtained  means  of  a 
friendly  agreement  or  by  force,  the  Diajority  forcing  tl»eir  will  upon  the 
minority;  at  NovRorod  the  diBs-eRti.irs  n-re  drowned  in  the  Volga.  The  meet- 
inpa  are  not  pmotitiial:  tho  eonvonation  emanates  from  the  Bovereipn  or  a 
frroup  of  eitiiene;  nohody  ie  compelled  to  take  part  in  it.  The  "Vfrteli^"  haa 
a  seal  and  officers  who  cnforee  its  dneisiinnH.  ThlB  politieal  orgian  is  found  to 
be  powerless  to  tnaint.ain  order  within  aad  to  prot^vt  inrlependcnct?  without. 
It  was  neceeaary  to  rail  upon  the  prinecs,  with  whom  the  "Vfitch^"  acKo- 
tiated.  rather  like  the  Italian  towns  with  their  " poilestaa."  The"Vi*t(hf*"  ap. 
point*!  and  removes  thesovereiftn:  it  decides  npon  war  and  peace:  the  sovereign 
couimaDds  the  troops,  adaiinigtera  juBtlce,  takes  part  in  the    V^tcbiS"  aod 
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the  free  men  who  are  capable  of  bearing  arras.'  They  come  to  it 
grouped,  no  doubt,  in  families  and  clans  ("  propmquitas  Sippe"), 
as  though  it  were  a  matter  of  a  military  expedition.  They  seat 
themselves  fully  arm&d  *  in  the  open  air.  The  priests  command 
silence  and  compel  it  if  necessary.  The  king  or  the  chiefs  speak, 
seeking  rather  to  persuade  than  to  issue  orders.  The  eruwd  ^vea 
evidence  of  its  disapproval  by  murmurs,  of  its  approval  by  the 
clash  of  arms.^  They  have  ordinary  sessions  at  the  time  of  the 
new  moon  and  the  fail  moon,  and  extraordinary  sessions  when 
circumstances  call  for  them.  The  assembly  *  decides  the  most 
important  affairs  of  the  to^ii,  chooses  the  chiefs  who  administer 
justice  in  the  "pagi"  and  the  "vict,"  hears,  to  the  exclusion  of  the 
latter,  accusations  in  capital  cases,  —  such  as  high  treason,  cow- 
ardice, vices  against  nature,  —  inflicts  penalties,  deatli  or  putting 
outside  of  the  law;  it  is  in  its  presence  that  the  pwUtical  emanci- 
pation of  young  men  takes  place;  when  they  are  able  to  fight  a 
chief  or  a  relative  goes  through  the  ceremony  of  arming  them  with 
the  shield  and  the  staff.^ 

sees  that  alt  ita  decisiona  are  carried  out.  The  invasion  of  the  Tartars  mined 
the  and  k&vo  the  Muacovite  princes  aufficieot  power  to  unify 

Rusaia. 

'  The  Norwegians  who  emiErated  and  tatabliehed  themnelvra  In  Iceland 
and  tijok  witln  thcni  their  old  cuatonaa  had  a  popular  assembly  ur  "Althing/' 
It  sat  Id  a  vast  pltun  upun  an  isolated  block  of  fava,  colled  the  "  Mountain  of 
the  Law  ";  hero  ibcre  were  an  altar,  a  Ink*  from  which  they  took  water  to  waah 
sway  the  blood  of  victims,  and  a  rock  from  which  the  candcmnM  w«re 
hurl&d.  The  aaerifices  were  followed  hy  solfnin  batiqupts.  During  the  hold- 
ing of  the  diet  private  warfare  woa  stiajwnded ;  the  priests  proclaimed  a  holy 
truce.  —  BTHJtner,  I,  130,  thinks  That  in  liic  G«rmania  of  the  time  aS  Tacitus 
the  Bsnembly  waa  opened  with  rcligiovw  trerefiinnies. 

'  The  anuy  is  ihc  pe<3ple  uniier  anns:  Ceesar,  V,  66.  Miliary  aervice  is 
for  the  free  man  a  right  juat  as  niurh  as  a  duly.  Also,  the  giving  of  arma  is 
a  method  of  frceine  slaves  among  the  Ijonibarda:  I'tiiil  l>iacrc,  "  Hiint.  Lan- 
Kob,,"  I,  13,  and  the  takina  up  of  arms  la  for  the  young  man  the  formality 
by  which  he  enlera  vpita  poiHieal  life. 

»  Cepeml  flustora  among  the  .\lemanni  (laws,  election  of  kings),  Vipnat&k 
in  Norway:  Greg.  Tours,  "H.  Fr.,"  II,  40;  "Rotharia,"  386. 

*  Perhaps  unnnimoosly.  In  the  primitive  Customs  Ihcy  are  acareely  over 
satisfied  with  a  mujuritv  (the  Russian  "Vc^tehi^,."  tho  MaoteaeKran  aeaeiiiblies, 
theOsMtca  an<l  the  Abyssinisina) :  Vu^lel,  I.  286;  "  Cap.  Saxon,"  c.  26,27. 

'  These  aaaembliea  are  once  more  found  after  the  invaaioa  amonR  the 
peoples  of  Germanic  race  under  the  following  DaraeB;  "Tiling"  {^'undinavi- 
ttDfl),  "Dinit/'  "Golilinge"  (Germnna)  "Mallus"  CFranka\  "Gemot"  ('.Vriglo. 
SMons},  "Werf"  (Saaona,  Friaiana).  The  "  Landsgemeinde"  of  the  lillle 
Swistf  cnotona  such  as  Uri  acd  Appeazell  b  nothing  niurt;  than  tho  old  popular 
(taaembly,  whioh  has  found  a  favorable  environment  and  has  perpetuated  it- 
■alf  th>ero  even  to  our  day.  Cf.  the  Kdhyle  "Djemaa":  Maaquera^,  'Tonn. 
des  Cit&  ohes  lea  Pop.  s^dent.  de  l  .-MgC-rip,''  l^iHfi;  Zimtnemuin,  "VoUufver- 
samml.  d.  alt.  DeuUwhcn"  in  Braiides,  "B.  ub.  d.  Gc^rnt.  Gesellseh.,"  II, 
1803.  —  The  Italian  tawna  and  thi?  Freneh  Communes  of  the  Middle  Ages 
have  also  had  their  popular  assemblies;  in  these  cases  it  was  a  beginning  over 
sgun. 
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Thus  this  assembly  is  at  one  and  the  same  time  the  army,  the 
tribunal  and  the  political  body  that  exercises  the  direct  govern- 
ment, only  leaving'  to  the  kings  or  chiefs  matters  of  secondary 
importance. 

Among  the  Gauls  popular  assemblies  are  not  in  the  foreground 
83  they  are  in  Germania.  Hon-ever,  tliey  meet  in  each  town  and 
are  imposed  of  all  the  anned  men.'  Caesar  also  speaks  of  a  na- 
tionaJ  diet  *  which  he  himself  summoned  each  year,  and  in  which 
only  the  "principes  ci\"itatum"  took  part;  but  he  is  not  certain 
that  this  "concilium  totius  Gallite"  existed  [previously  to  his 
time;  it  is  an  institution  which  came  into  existence,  perhapsj 
owing  to  the  necessity  of  resisting  the  Romans;  they  call  to- 
gether national  diets  as  one  would  appoint  &  dictator;  Gaul  was 
o&mpel!ed  to  effect  its  unity,  just  as  Greece  had  to  do  in  order  to 
resist  the  Persians.* 

§88.  S«nat8.  —  It  becomes  impossible  to  hold  general  assem- 
blies, if  for  no  other  reason  than  that  of  the  extension  of  territory 
and  the  increase  of  popidation;  they  are  only  held,  where  they  are 
still  in  use,  at  rare  intervals  and  for  questions  of  vital  importance. 
The  ordinary  affairs  of  state  are  in  the  hands  of  a  less  numerous 
assembly,  —  an  assembly  of  noblemen  or  elders,  of  a  senate. 
The  assembly  of  the  "principes"  in  the  Germania  of  Tacitus  b 
of  this  character  ("de  minoribus  rebus  principes  consultant,  de 
majoribus  omnes").  The  Gallic  senates,  which  were  composed, 
no  doubt,  of  the  best  of  the  knights,  seem  to  have  played  a 
more  important  part  and  to  have  almost  annihilated  the  popular 
ftsseinbty.  Among  the  Nen-ii  it  is  composed  of  six  hundred 
members;  among  the  Edui  two  relatives  cannot  sit  together 
in  it.  which  would  lead  one  to  suppose  that  it  only  includes  chiefs 
of  families  or  of  clans,  just  as  in  States  that  consist  of  an  aggrega- 
tion of  "gentes"  or  of  clans;  under  these  conditions  the  senate 
resembles  the  diet  of  the  modern  confederation.  In  a  country 
where  tlie  nobility  exists,  as  in  HurE:ary,  it  is  the  lords  who  form 
the  political  assembly;  until  the  beginning  of  the  sixteenth  century 
they  used  to  meet  together  on  the  race  course  of  Hakos  near 
Pesth.    The  same  thing  occurred  in  Poland. 

'  Catar,  V.  6  ("Concilium  iEduorum").  56;  VI,  20,  23;  Couffny,  11,  499. 

»  CoKT,  I  30;  IV,  6;  V,  27,  M,  W;  VI,  3.  44;  VII,  I,  2,  63,  75;  II,  i 
("Coneilium  BelRaniin").  —  Cf.  D'Arbciudf  J ubainpilk,  "Lea  Aasemblfcs  poli- 
liqu««  de  rirJanoe,"  1880;  the»e  fhould  bo  likened  to  the  annu^  Ai««mblj(» 
of  tbe  Dniidfl  in  thp  country  of  Charlres;  Pojf,  "BaUflWine,"  11,  81. 

■  Another  syTn|itom:  Onri^torix  pontemplat^s  getting  poaaeeaion  of  the 
"impeTiuDi  totiua  Galluc":  Cxsur,  I,  2. 
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§  S9,  KlnffB  «  Chifrfi.^  —  Th«  authority  of  the  chiefs  coitc- 
sponds  to  the  devebpment  of  the  political  fmiction  and  13  conse- 
quently very  slight.  "Reges  habent  quorum  tamen  vis  pendet  in 
popuU  senteotia,"  is  said  of  the  old  Swedes.  It  U  the  same  thing 
with  respect  to  the  kings  of  Germania,''  whose  greatest  power  lay 
in  their  "clienteles."  Half  hereditary  and  half  elective  the  rule  is 
to  choose  them  from  certain  families  because  of  their  nobility, 
whereas  military  chiefs,  in  countries  where  there  are  no  kings  to 
command  the  army,  and  also,  no  doubt,  where  the  kings  are  too 
old,  are  named  because  of  their  courage  ("reges  ex  nobUitate, 
duces  ex  -virtute  summunt").  They  have  no  right  to  punish,  as 
the  military  chiefs  of  the  time  of  Cfeaar  had;  this  right  is  reserved 
to  the  priests,  who  are  supposed  to  carrj-  out  the  will  of  the  gods. 
They  are  to  be  diatinguiahed  from  tlie  people,  somewhat  as  the 
chiefs  of  savage  tribes,  by  the  arrangement  of  their  hair  in  such  a 
way  as  to  give  them  a  more  martial  air  and  to  frighten  the  enemy 
(Suevi,  Franks).  It  is  customary  to  offer  them  presents;  a  portion 
of  the  composition  due  in  the  case  of  a  murder  is  paid  them, 
whereas  it  is  the  town  that  receives  it  where  there  are  no  kings. 
The  "principes,"  or  loc*l  chiefs,  have  still  this  power  (cf.  "reguli," 
"ealdormen"  among  the  Anglo-SaXona ;  "duces,"  Lombards). 
They  are  ordinarily  chosen  among  the  nobles;  but  there  is  this 
difference  between  them  and  ki!ij»s,  —  that  birth  prevails  in  tlie 
case  of  kin^,  whereas  witli  chiefs  it  is  election;  it  is  not  certain 
whether  they  are  appointetl  for  life, 

Gaul  has  kings,'  and  especially  magistrates;  the  "vergobret," 
who  is  a  supreme  magistrate  among  the  Edui,*  is  appointed  for 
a  year  by  the  priests  and  the  other  magistrates;  he  has  the  right 
of  life  and  death  and  he  cannot  leave  the  territory  of  the  town, 

'  Brounwnn,  "Principea  der  Gallicr  u.  (3cnn.,"  JS83'  Sybtl,  "Etitatehung 
i.  Deut.  KoenisthamB,"  IS81|  Dafin,  "Koeniee  der  GcrrHimpn."  1861-85; 
Vosa,  "Republik  u.  KoeniEthiira  in  ait.  Germ.,''  188.5;  IVniti,  Forach.,"  U, 
387:  BranrifT,  J  1?  (bibl.) ;"C^Mr,  1,  31;  II.  5, -2H;  III.  16,  17;  IV,  U;  V,  M; 
VII,  32,  33;  VIII,  21;  HoffmiHei;  "Dub  Kf.fnl(i:l,  i-  alt*.  StanU.,''  1886, 

'  Th«  kiagor  "prineeps.  eivitatis"  (rortiii*,  iO)  ia  c&Eied  "thiufiwis,"  from 
"thiuda,"  moaning  people  id.  "L.  SnJ.."  4t};  "ante  theodiL"  mraining  "fuilc 
dominiun");  '  chunniDi;,"  "koniuiEr"  ("  kowiig")  from  "cnunni,"  "kimne," 
meaninsrace,  nation:  "lec>d"  (Atiglo^Snxoiu),  word  which  also  means  peo|>lL<: 
"M.G.tl..  S.S.,"  VII,  377;  TTaiir,  I,  322  1  deposition  J ;  tfrii>im,"R,  A.,"  231; 
CrrmT,  VI,  23. 

»  Vol.  Maxinie,  fl.  6.  3;  Ctemr.  I,  S;  11,  4;  IV,  21 ;  V.  2,1  2a,  M;  VII.  4. 
Cvsar,  1,  4.  16;  Vll,  32.  US  ("intermi^ia  macistriitilfiiH,"  thut  is  to  aay, 
with  thf  itst*?n-t'titioii  of  llie  fther  mttfuiatratc?  of  the  town  and  of  the  chirf 
alderm&n  in  his  official  cap&cityf ;  ot.h^K  UAmUlc  in  the  djiseDi.^  of  the  mafpg- 
tfal«8;  Slroto,  4.  4,  3.  The  "Leiovii"  also  havea  chief  alderman.  Cf.Robert, 
"R.  arcMol./'  1886. 
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wluch  compels  him  in  case  of  war  to  appoint  a  military  chief  to 
rule  with  him.  The  authority  of  this  mapstrate  seems  to  be 
greater  than  that  of  the  Germanic  chiefs;  however,  they  complain 
that  mere  individuals  have  more  influence  than  they  in  the  State. 
The  military  aristocracy  with  its  clientele,  and  the  priesthood  of 
DruidSf  counterbalance  their  power. 

§  90.  CompoBlt»  Societies.  —  The  political  apparatus  becomes 
more  complicated  within  these.  The  central  organ  includes 
\'arioi)3  elements;  thus  in  a  monarchy  we  will  find  near  the  king;  a 
Court'il  composed  of  officers  or  ministers  chosen  from  the  king's 
relatifc'ea  or  servitors, — for  example,  the  eunuchs  under  the 
Low^er  Empire.'  —  and  bureaus  besidea  these  mimsters.  In  pro- 
portion as  the  attributes  of  the  State  become  extended  the  au- 
thority of  the  ministers  increases;  the  king,  who  is  physically 
incapable  of  doing  e■^■e^J'thing,  only  keeps  the  general  direction  of 
public  alTaira;  and  often  even  the  real  power  passes  to  a  prune 
minister,  or  a  grand  vizier;  the  king  reigns  but  does  not  govern. 
At  the  head  of  the  territorial  di\'isions  there  are  established  local 
organs  which  are  a  reproduction  of  the  central  organ  on  a  small 
scale,  and  which  model  themselves  after  It  and  are  subordinated 
to  one  another  in  a  hierarchic  manner.*  The  central  organ  is 
charged  with  co-ordinating  the  action  of  the  local  organs,  and  also 
of  the  special  apparatus  which  comes  to  be  formed  little  by  httle 
alongaide  of  it  and  at  its  expense:  5udiciar\',  military*,  and  financial 
apparatus,  —  all  vriHi  the  same  liierarchy  and  the  same  centrali- 
zation. The  separation  of  powers  is  a  consequence  of  the  division 
of  labor,  and  even  more  pronounced  separation  takes  place  in 
modem  societies:  the  industrial  apparatus  and  the  religious  ap- 
paratus are  distinct  and  to  a  very  great  extent  independent  of 
the  pohtical  apparatus.    Not  that  there  are  no  protests  raised 

■  MifltTceaee  of  the  kiiig  (Louis  XV),  lovers  of  the  queen  (Catherine  II), 
favodtcs  of  either  one  or  the  ottier  have  importaDt  political  effects  ld  mon- 
■rcfaiea.  Nepotism  ib  in  modern  sy§iemB  a  sunnvttl  of  the  ptiat. 

•  The  local  organs  are  Mmetimes  created  dire<:tly  by  the  cenlral  organ 
(coloniee,  etc.).  At  other  limes  thia  central  organ  ia  contented  vrith  subordi- 
natiDg  to  itself  pOTcere  which  already  pxist,  with  transforming  local  chiefa  into 
SQcre  tutiGti«[UineB.  In  coniederaled  .States  ihcae  chiefs  give  up  only  &  small 
portion  of  theit  attributes.  The  EnglLfh  huve  aUoTS'ed  little  potentates,  ra- 
jahs, who  have  a  greet  nominal  authnrity,  to  continue  in  fndia.  Whatever 
their  origin  may  be,  the  local  organs  have  a  tendency  to  resemble  the  central 
organ.  In  the  Persian  monarchy  the  saCrapa  usurped  the  right  of  life  and 
death.  In  Greece  Sparta  propngated  aristocratic  ia'stitutiona  and  Athens 
democratic  institutions,  The  free  towns  adopted  in  the  Roman  Empire  the 
contititutioQ  of  republican  Rome,  which  apparcutSy  had  atill  remained  la 
force. 
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against  this  tendency.  The  socialistic  theory  of  the  organisation 
of  labor  makes  of  the  State  a  great  manufactureF,  and  even  the 
only  possible  manufacturer.  In  religious  matters  the  ultramon- 
tanes,  even  Auguste  Comte,  want  a  State  religion.  Some  of 
them  restore  to  the  State  the  religious  function  which  it  had  for 
so  long  a  time  during  antiquity,  and  almost  ever>Tvhere  until  our 
own  day;  otheta  give  it  the  economic  function  of  which  it  has  de- 
prived itself  for  so  long  a  time.  Even  when  we  set  aside  these 
radical  theories,  there  remain  open  questions  as  to  the  relation- 
ship of  the  Church  and  the  State,  and  as  to  the  inter\'ention  of  the 
State  in  matters  of  industry  and  commerce. 

Tlie  patriotism  of  old  times  reciuired  a  man's  entire  devotion; 
We  must  picture  to  ourselves  the  States  of  olden  times  as  towns 
in  a  state  of  siege  and  reflect  that  some  trivial  act  in  time  of  peace 
becomes  a  crime  when  facing  the  enemy.  In  our  own  day  there 
is,  as  it  were,  a  tendency  to  return  to  militarism;  the  State  takes 
possession  of  the  telegraphs  and  the  railways;  it  enacts  laws 
against  drunkenness;  there  is  a  desire  to  make  people  happy 
whether  they  like  it  or  not,  and  virtuous  by  decree.  But  hberal 
institutions,  —  such  as  free  exchange,  freedom  of  conscience,  and 
freedom  of  the  press,  —  urge  the  State  to  take  everything.  The 
modem  State  has  gained  in  strength  almost  as  much  as  the  in- 
dividual has  in  independence,  —  a  thing  which  has  solved  a  prob- 
lem as  difficult  in  appearance  as  the  squaring  of  the  circle.  If  the 
system  of  State  control  is  to  be  the  system  of  the  future,  rather 
than  anarchy,  it  is  a  mistake  to  believe  that  the  State  must  be 
evciything  and  the  individual  nothing.  The  body  draws  its 
strength  from  the  vitality  of  its  cells;  these  must  have  an  inde- 
pendent life  of  their  own;  it  is  the  same  in  soriety;  the  more 
vigorous  the  individual,  the  more  powerful  the  society;  it  is  not 
the  atrophy  of  the  individual  that  should  be  sought;  it  is  his  com- 
plete development. 

§  91.  The  Ancient  Town  »ad  Its  SeTolutloiii.  —  The  little 
Greek  towns,  even  Home  itself,  were  originally  organized  according 
to  the  type  of  the  Gallic  or  Germanic  city,  having  popuJar  as- 
semblies, senates,  kings,  or  magistrates.  But  in  time  their  eonsti- 
tution  became  more  complicated  and  was  transformed.  The 
history  of  their  public  institutions  shows  a  great  uniformity;  the 
old  writers,  Polybius  among  others,  had  noticed  it  and  had  given 
the  cun'e  of  their  revolutions.  For  the  most  part  they  passed 
through  t!ie  following  phases:  lat.  Patriarchal  royalty,  as  at 
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Rome.  2d.  Aristocracy  of  race,  patriarchate  being  substituted  for 
royalty,  which  had  become  tyrannical.  3d.  Aristocracy  of  fortune, 
taking  the  place  of  the  old  nobility  (the  constitution  of  Solon  at 
Athens  and  of  Servius.  TuJIius  at  Rome,  political  rights  dependent 
upon  wealth).  4th.  Democracy,  based  upon  equality  between 
the  "  plebs  and  the  patriarchate.  Tliemilitary  and  financial  charges 
weigh  upon  the  "plebs"  as  welE  as  upon  the  patriarchate,  upon  the 
poor  as  well  as  upon  the  rich.  Those  who  pay  a  part  of  these 
charges  wish  to  have  a  part  in  these  rights.  Artificial  di\is!ons 
that  are  purely  territorial  take  the  place  of  the  old  ethnical  or 
family  divisions  (tribes  and  "demes"  at  Athens);  the  assemblies 
of  the  citizens  voting  by  tribes  having  the  last  word  as  to  all  affairs 
of  importance;  the  magistrates  are  temporary  and  may  have  their 
authority  revoked  by  the  people,  and  they  are  rcaponaible  to  them; 
they  are  chosen  by  means  of  dra-wing  lots,  election  still  hanng 
something  aristocratic  about  it  the  Athenian  jury  of  the  Heli- 
astes  drawn  by  lota  and  the  Roman  judges  taken,  even  to  the 
Gracchi,  from  among  the  senatorial  class).  5th.  Tyranny.  The 
social  question  has  always  been  the  danger  in  the  old  democracies. 
After  the  attainment  of  the  equality  of  political  rights,  equality 
of  fortune  has  been  demanded.  In  the  pursuit  of  this  object,  which 
is  as  chimerical  as  equality  of  strength  Of  intelligence,  rich  and 
poor,  fat  and  thin,  struggle  without  respite.  If  the  poor  and  the 
tlun  are  the  strongest,  they  profit  by  it  to  obtain  from  the  State 
distribution  of  the  wheat  and  the  food,  the  cancelling  of  debts, 
and  the  (Mviding  up  of  the  soil.  The  troubles  arising  from  these 
measures  cost  the  town  its  freedom  and  its  political  rights.  A 
tjTant.  a  Caesar,  ordinarily  chief  of  the  democratic  party,  is  found 
ready  to  re-establish  order  and  repress  the  anti-social  tendencies. 
This  is  submitted  to  as  an  evil  in  order  to  avoid  a  still  greater 
evil:  anarchy. 


79 


§92] 


mSTORT  OF  PBIVATE  LAW 


HISTORY  OF  PRIVATE  LAW 


592.  Osnenl  iTolutloa.  —  Private  law  was  but  slowly  de- 
tached from  public  law,  with  which  formerly  it  came  near  to 
being  confused.  That  wliich  to-day  is  demanded  of  the  State, 
the  maintenance  of  order,  the  security  of  the  individual,  was 
formerly  the  concern  of  the  family.  With  Feudalism  public 
power  passes  into  the  hands  of  the  feudal  lords  as  a  tribute  to 
their  proprietary  right,  that  is  to  say,  of  private  power;  that 
which  the  sovereign  has  succeeded  in  preserving  for  hitnseif  is 
a  portion  of  his  domain.  The  monarchy  was  compelled  to  make 
a  sustained  effort  in  order  to  re-establish  the  sovereign  power 
and  distinjjuish  it  from  private  power.  At  the  same  time,  and 
thanks  to  this  evolution,  a  movement  towards  civil  equality  took 
place;  private  condition  depended  a  great  deal  upon  political 
condition;  httle  by  little  class  distinctions  became  more  scarce; 
the  Revolution  abolished  them  and  left  in  existence  only  eco- 
nomic inequalities,  a  simple  expression  in  the  majority  of  coaea 
of  phy^cal  or  intellectual  inequalities. 

It  is  also  due  to  the  changes  In  political  and  religious  order, 
under  the  action  of  economic  causes,  that  the  emancipation  of  the 
individual  from  the  family  ties  and  the  individualization  of  owner- 
ship took  place.  From  a  state  of  perpetual  war  and  violence,  carry- 
ing with  it  the  subjection  of  the  individual,  something  like  a  state 
of  aiege,  progress  was  made  towards  a  system  of  internal  peace 
and  onler,  and  consequently  towards  a  syatem  of  liberty.  The 
result  of  this  revolution  makes  itself  felt  in  every  branch  of  private 
law. 

Outside  of  these  logical  reautts,  which  occupy  so  largje  a  place 
in  our  ancaent  legal  history,  one  can  say  that  private  law  is 
extended  and  becomes  complicated,  is  enlarged  and  refined.  Re- 
lations which  for  a  long  time  remain  strangers  to  law,  as  certain 
forms  of  contracts  and  possession,  are  regulated.  Neighboring  in- 
stitutions are  differentiated:  thus  from  that  common  stock,  the 
domestic  power,  are  detached  the  power  of  the  husband,  the 
power  of  the  father,  the  power  of  the  pmrdian;  credits  and  guar- 
antees are  organized  in  divers  forms;  transfers  "inter  vivos," 

80 


GKNKRAL  EVOLTJTION 


gifts  "causa  mortis,"  pacts  based  on  future  inheritances,  deeds  of 
last  will,  are  contrasted  with  one  another.  Roman  legislation 
now  harmonized  with  the  spirit  of  modem  law,  the  canon  law 
and  Christian  ideas,  the  ctmception  ot  equity  and  national  right, 
are  mingled  with  old  (rermanic  bases  in  customs,  laws,  jurispru- 
dence  and  doctiiae,  in  order  to  complete  the  eztenrnve  structure. 
d  our  old  private  law. 
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CHAPTER  ONE 
the  family 

Topic  1.  Marruoe.  Legislation  akd  Jurisdiction. 

Topic   2.  Betrotilals. 

Topic   3.  Celebiution  of  Marriage. 

Topic   4.  iMPEDiMEifrs  to  marriage. 

Topic  5.  Effects  of  ^Lvrriage. 

Topic   6.  Dissoldtion  of  ALarriagb. 

Topic  7.  Second  Mabiuages. 

Topic  8.  Umoss  C^Hca  than  Ma.riuage. 

Topic   9.  Power  op  the  Husband. 

Topic  10.  The  Patern.ai,  Power. 

Topic  11.  Concerninq  Illegitliiate  Childrex. 

Topic  12.  Adoption. 

Topic  13.  CoNomoN  of  Women. 

Topic  14.  GuAitoiANsnip  anb  CosroDr. 


S  B3.  Gcniral  IdcM. 

i  94.  Rrltttioaship. 

\  85.  The  House,  or  "meaaie." 

I  93.  OeDoral  Ideu.  —  Following  the  Invasions,  the  barijarian 
family  appeara  under  two  aspects:  (A)  under  tliat  of  Selntioiuhip 
or  liQSftffo,  &  vast  circle  embracing  all  the  relfiti\'e3,  constituting 
an  association  whose  members,  united  by  close  mutual  assistance, 
must  defend  one  another  and  assist  one  another  under  all  condi- 
tions; (B)  under  that  of  the  House,  "domus,"  "mesnie,"  a  less 
extended  group,  only  taking  in  the  nearer  relatives,  thtise  who 
dwell  together.   Relationship  ia  a  confederation  of  "meanies." 

§  94.  Belabionahlp  extends  as  far  as  the  ties  of  blood  are  to  be 
recognized.  In  the  purety  patriarchal  aystem  it  ought  only  to 
take  in  the  relations  designated  as  males  or  aginates,  not  the  rela- 
tions desig^nated  as  women  or  cognates.  But  from  the  time  of 
Tacitus  remnants  of  the  matriarchate  ^ve  to  those  who  are  mere 
cognates  a  place  alongside  of  the  agnates;  it  is  the  same  thing  in 
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the  Salic  Law.^  As  a  general  rule,  however,  one  can  truthfully 
say  that  agnatic  relationship  alone  is  taken  into  consideration.* 
The  relations  by  the  sword,  by  the  spear  ("Schwertmagen." 
"Speennagen"),  are  contrasted  with  the  relations  by  the  distaff, 
by  the  spindle  {"  Spillmagen,"  "  Kunkelmagen  There  are 
here,  as  it  were,  two  distinct  circles,  of  which  the  second  comes  to 
resemble  the  first  more  and  more.  The  prosimity  of  relationship 
is  not  calculated  by  the  number  of  generatSona,  as  in  Roman  law, 
hut  in  a  more  rough  and  ready  way  by  comparing  the  family  to 
the  human  body,  and  placing  the  relatives  in  each  limb.  We  sliall 
come  across  this  system  further  on  in  relation  to  marriage  and 
mheritance.* 

The  effects  of  relationship  were:  1st.  Solidarity  in.  the  vengeance 
for  wrongs  committed  against  one  of  its  members,  and  in  the  re- 
sponsibility for  those  which  they  committed  against  tliird  per- 
sons/ 2d.  The  obligation  of  aaaistflQce  in  justice  (oath  takers). 
3d.  Right  of  inheritance '  and  of  repurchase-  4th.  The  right 
and  the  obJigation  of  the  guardianship  of  minors  and  women.  The 
rights  and  duties  of  relatives  btcame  weakened  throughout  the 
whole  of  the  Old  Regime,  so  much  so  that  in  our  day  they  are 
reduced  to  almost  nothing,  and  one  has  some  difficulty  in  justLfying 
them,  relatives  hanng  become  aUnost  strangers  to  one  another. 
FormeHy,  ou  the  eontrarj',  men  of  the  same  lineage,  always  ready 
to  risk  their  life  and  their  fortune  for  one  another,  with  good 
reason  looked  upon  their  rights  as  the  reward  and  compensation 
accruing  from  the  heavy  duties  of  assistance  which  weighed  them 
down.  It  is  the  State  which,  in  guaranteeing  public  order,  has 
rendered  useless  these  associations  of  mutual  protection  and  has 
indirectly  overthrown  these  leagues  of  relatives  whose  existence 
was  sometimes  a  menace  to  itself.  Nor  have  economic  changes 
failed  to  assist  in  bringing  about  this  result.  It  has  resulted  very 
slowly  and  in  an  imperceptible  manner.  The  relatives  did  not 
have  formally  to  break  the  tadt  agreement  which  united  them. 

'  Tacitus,  "Germ.," 20;  infra,  "Inheritancee";  i?runJiier,l,  81; Picfcer,  op. ct(. 

•  I^febffre,  "Hist  du  Dr.  Matrim.  Fr.."  II,  315. 

'  ihtin,  "Sch-n-ertpj.  i.  Rechtebiach.,"  1877;  StuU,  "Venmidechaft.  d. 
6&ehAenap.,"  p.  7;  HmsieT,  §  130. 

•  Infra,  qf.  VioUet,  392;  Morffan,  "Syst.  of  SEUigtunity,"  1S71. 
t  Bnmner,  -Sippe  u.  ("Z,  S.  S,,  0.  A.,"  16). 

'  The  obligation  to  fumifth  notirifihnieiit,  vrhicfa  in  our  day  is  confined  to 
ihe  very  near  relative*,  must  fonnerly  have  extended  to  the  entire  circle 
of  rrlatlvea;  Ciccaglione,  "Enciclop.  Giur.  Ital.j"  aee  "AJimenti":  iSalinolt, 
p.  332;  Pothier,  Vll.  25;  Medin,  see  "Aliments";  Henryt.  IV,  681;  "Z.  f! 
Privat.  u.  OS.  it.;'  1393,  20,  481. 
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Formerly  the  abandonment  of  the  family  was  perautted  and 
regulated  by  usage;*  possiijly,  the  relatives  even  had  the  power 
to  deprive  of  his  rights  the  one  among  them  whom  they  considered 
as  unworthy,  or  whose  conduct  might  involve  their  r^iponsibility 
to  too  great  an  extent. 

§  95.  ThB  Homo,  or  "meinio,"  '  the  family  in  a  narrow  sense,  ia 
organized  according  to  the  patriarchal  tvpe,  almost  like  an  army, 
as  required  by  the  social  condition  which  was  so  troubled  in  olden 
times,  the  lack  of  all  seciuity,  tbe  result  of  violent  customs  and 
of  the  weakness  or  the*  negligence  of  public  powers.  Such  at 
least  is  the  conception  which  seems  to  us  to  be  most  eiact;  al- 
though it  has  against  it  an  opinion  which  is  still  very  widespread, 
contrasting  "the  Germanic  family,  which  rests  before  ever>'thing 
else  on  the  idea  of  protection,  -with  the  Roman  family,  which  rests 
upon  the  principle  of  authority,"  and  a  more  recent  thesis  ac- 
cording to  which  these  two  families  are  rather  to  be  discriminated 
because  the  first  of  them  might  contain  vestiges  of  the  prinutive 
matriarchate.*   As  we  look  at  it,  the  head  of  the  Gennanic  family 

1  "Sal."  60;  c/,  "L.  Henrici  I,"  c.  8S,  Id  HainnuL  the  relativea  ol  the 
homicide  forswear  him,  tLat  u  to  Ba.y,  they  make  a  d«ctaratioQ  to  the  effect 
that  they  renounce  every  relation  with  him,  so  as  to  escape  the  consequences 
of  private  n-arfare:  CallieT,  "  Evol.  du  Dr.  P^naJ  Germ.,*'  1894,  p.  135. 

*  CJ.  Law  of  the  VaJleyaof  the  Pyrenees.  The  house  or  the  hearth  ("Lar") 
goes  to  the  eldeat  son  or  daughter  (heir  or  heiri?ss}  to  the  exclusion  of  the 
other  relatives.  It  is-  not  a  rare  thtn^  for  each  family  to  have  its  own  Hystcra 
of  fiucceoaiaii.  The  house  La  which  it  has  ita  seat  is  ia(U\-ieible,  imJieuable, 
and  iaviolable.  The  children  (for  example,  those  who  uft  ia  p<:)or  health)  all 
bfive  a  rij^t  to  live  there,  as  welt  as  the  unel^  and  aunts  who  are  not  nuuried. 
The  younger  sons  pass  into  another  family  when  they  marry  hcire^aea;  in 
tiie  flame  way  the  younger  dausfhtera  do  this  when  thev  marry  heirs.  If 
they  mnrried  one  another  fyounger  soiib  or  younger  daugntcrsj  Itiey  formed 
A  new  family,  a  sort  of  colony  of  the  parent  house;  the  latter  was  like  a  ceotor 
which  drew  to  itself  sometimes  the  possesHona  of  each  one  of  these  eoloDtes 
to  the  exelusion  of  the  othcra:  "Bavonne,"  cd,  Balaigue,  II,  622;  "  F.de  No- 
varre,"  2  and  4.  8;  "  Fors  de  Beam,"  paasim  (Nomina);  "Coul.  lie  IJar^ra." 
1760  and  1789;  Ugri^e,  "La  Navarre/'  II,  211;  "Lc  Dr,  dana  ies  Pvr-^n^ea." 
1867;  Cordier,  "H.  h.  Dr.,"  IS59,  2.57;  18^,332;  "Boletindela  Inat.  librc 
Ell*efiaD*a;''  18S6.  pp.  H,  73  [WtnUeorth-lfebiUT):  !tua'*jm.  "Th&K-,"  1897; 
Maurel,  IflOO;  Butel,  "La  Vall6e  d'Osaau,"  1894;  Flaeh,  "Orig.  de  I'ane.  Fr.,'' 
ir,  455. 

)  It  may  be  that  after  the  invasions  the  family  preserved  some  traces  of 
the  malri&rchate.  but  they  are  anomalies  arising  from  eharaeteristics  whieh 
may  be  left  to  one  side  in  an  outline  like  this.  In  our  opinion  ihe  patriarchal 
type  already  dominated  in  the  time  of  Tacitus.^  To  look  upon  the  Germanic 
funily  as  founded  upon  an  idea  of  protection  ia  to  commit  an  anachronism 
and  to  carry  into  the  past  a  conception  which  ia  relatively  modem  and  due  to 
the  influence  of  Christianity  and  the  changes  in  eocial  and  palitieol  ntatua. 
Ai  tli(!M  cltanges  took  plact  little  by  little,  and  thi^y  arc  only  proved  by  doc- 
uments which  are  nf>t  ve^'  precise  and  are  very  inooraplele,  one  has  no  diffi- 
culty in  understanding  the  divet^ency  of  n«T8  held  bv  historians  of  law: 
GiiwMfln,  III.  l:Mejmvil,  "Le  Mar-  aprJs  les  lav,."  1898;  Heuaier,  %  130; 
Simonn^,  " Le  Mtmdiuni  dana  le  Dr.  de  Famille  Germ.,"  1898;  Among  the 

84 


Chap.  I] 


THE  FAMILY 


differs  but  little  from  the  Roman  "paterfamilias";  he  enjoys  an 
almost  unlimited  power  over  persons  and  possessions.  Whoever 
is  a  member  of  the  household  must  submit  to  him: '  his  wife,  his 
sons  and  his  daughters,  their  wives  or  their  husbands,  still  more 
so  their  children,  his  brothers  and  sisters  li^'i^g  -with  him,  his 
mother,  and  lastly  the  servants.^  Over  all  of  them  extender!  the 
domestic  power  or  "mundiura,"'  the  patriarchal  right  which 
was  the  same  for  all,  but  which,  however,  was  exercised  in  a  differ- 
ent way  according  to  the  person;  *  the  lawful  wife  was  more  re- 
spected if  there  were  any  chance  of  her  relatives  taking  her  part; 
tlie  children,  presumptive  heirs,  were  treated  better  than  the 
servitors:  in  the  same  way,  the  brothers  were  equal  in  strength  to 
tlic  head  and  had  the  right  of  going  away;  the  house  servants, 
in  continuous  contact  with  the  master,  were  in  their  turn  sepa- 
rated from  the  cultivators  working  at  a  distance  on  far-away  lands. 
The  germs  of  differentiation  which  already  existed  in  very  old 
times  began  to  lie  developed.  The  pride  of  power  of  the  h£ad  of 
the  family  dimiEiislied  in  proportion  to  the  growth  of  public  power. 
The  State  becomes  the  guardian  of  defenseless  persons,  —  the 
derg^',  widows,  orphans,  poor  persons  and  strangers.  He  who 
has  no  longer  a  family  6nd3  a  protector  in  the  king;  it  is  the  same 
with  the  man  who  is  forsaken  by  his  family.  From  this  supply- 
ing function  the  State  passes  to  a  more  active  rCJe:  it  controls 
and  oversees  the  exercise  of  the  domestic  power  and  checks  the 
abuses  of  the  some.^  As  there  is  no  form  of  tyranny  which  can  be 

old  aiithr>TS  see:  Komi^suvrter,  LaboulaTff,  and  P.  Gide.  In  order  to  appre- 
ciate the  degree  of  uncertainty  to  which  one  is  rwlucod  on  thfse  inii»ortunt 
questions,  avu  Lefebvre,  "Hial.  du  Dr.  Matrim.  Fr.  "  whosw  ideas,  n-hich  are 
hard  to  sum  up,  nre  very  far  removed  from  many  of  those  that  are  couimonly 
reoaved.  Accordinj;  to  this  [earned  man,  nut  of  a  confused,  anarchiatio  and 
diBorganised  utuation  CbriBtiimJty  drew  a  legislation  nhicrh  n'os  well  orgon- 
hffl  on  the  subject  <jf  the  family.  It  is  owing  to  the  Chri»tian  guidance  that 
all  the  matrimonial  law  of  the  barbdriun  period  and  the  Middlo  Ages  is  to  be 
accounted  for;  the  Germanic  origins  amount.  ti>  little  eompareii  with  this.  It 
eecnis  la  us  that  M.  l^rebvre  ipvea  an  pxaKRcrated  importanne  to  one  of  the 
faetore  of  our  old  law, "  a  factor,  raorrover.,  the  effeet  of  which  no  one  con- 
teeta.  To  judge  from  the  Customs  of  feud^  soeiely.  which  were  often  90  far 
from  Iwlii^  Chriatian,  it  is  very  hard  to  belie^ve  that  thli«  tegialatioa  was  ea- 
drely  inspired  by  religion. 

'  "C.  dc  Barfgee,"  1670,  Art.  16:  the  younger  son  waa  called  "eaclBu,^' which 
means  slave. 

'  On*  can  add  to  three  free  men  such  aa  "recoamand^a"  aod  "vassi." 
TtiA-eni',.  ''T^xtce,"  no*.  2fi,  51.  m-\  IH. 

*  For  the  Frankish  worda  see:  O'Arbmgtie  Jubfiinmlltr  "Etudeaa.  la  Langue 
dcsFrajics  a  I'Epoque  MSrov.,"  1900;  CofmpWes,  "Beh.,"  1900. 

«  Xrw/oKf.  "Polit.."'  1,  5;  Podiu,  '■Rt5pub.,"  1,  2. 

•  During  the  Revolutioiv.ry  period,  owing  to  a  curious  nhenomonon  of 
rcgreaeion,  luuUy  lan  suite      taken  out  of  the  jurUdictian  of  the  common  law. 
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compared  to  that  which  is  exert-lsed  by  the  head  of  the  family 
over  his  onn,  a  tyranny  exercised  at  everj'  moment  and  under  the 
most  futile  pretexts,  so,  as  soon  as  the  State  assures  order,  the 
emancipation  of  the  individual  takes  place  of  its  own  accord. 
Free  domesticity  takes  the  place  of  servile  domesticity.  Having 
ftrrived  at  manhood,  the  children  are  freed  from  the  paternal  power; 
they  are  only  subjected  to  it  during  their  minority,  when  it  is  for 
their  interest,  and  never  as  in  the  past  because  of  the  greater  in- 
terest of  the  family.  Woman  becomes  the  equal  of  man,  if  she  is 
not  marrieii,  and  when  she  is.  ber  incapacity  atill  exists,  but  it  has 
no  longer  its  "raison  d'etre"  in  the  constitution  of  the  "domus," 
it  pertains  to  the  marriajre,  to  the  necessity  of  the  presence  of  a 
head  in  the  house;  also,  the  power  of  the  husband  is  singulariy 
decreaaed.  This  group  of  persons,  which  found  itself,  so  to  speak, 
outside  of  the  State,  because  the  State  paid  no  attention  to  them, 
and  which  only  belonged  to  the  family,  thus  ends  by  belonging  also 
to  th»  State,  in  the  same  way  and  in  as  direct  a  manner,  as  the 
head  of  the  family  himself.  Thenceforth,  the  unity  of  inheritance 
which  th«  primitive  "domua,"  assumed,  ceases  to  exist  on  prin- 
ciple: the  wife,  the  children,  "a  fortiori"  the  Other  members  of 
the  family,  have  or  can  have  possessions  of  their  own  distinct  from 
those  which  are  in  the  hands  of  the  bead  of  the  family.  States  of 
transition  are  met  with,  such  as  joint  ownership  among  members, 
where,  liecause  of  the  joint  fmssession  of  ipoods,  the  house  seems 
to  exist  as  it  did  under  a  single  head.  But  these  institutions  are 
set  aside  in  the  same  way,  the  conception  of  the  maintenance  of 
the  family  inheritance,  of  the  con3er\'ation  of  property  in  the 
family,  lasted  as  long  as  did  the  old  law  {theory  of  persoQ&l 
belonpngs.) ' 

I  VerdeUt,  "  Dy  Bien  de  Famille  en  Allemagne,"  1900, 
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Topic  1.    Marriage.    Legisiation  and  JL-RiaDiCTiON 

{66.  Marnage  after  the  InvasioiiH.  {  90.  LegisUtiou  aad  Jimaprudence 
5  S17.  Tbe  Caurcit  md  the  Religious  of  the  Moairchic  Period. 

Mamage.  j  100.  The  Revolutionary  Law. 
{  08.  CivU  M&rriuge. 

§  90.  Maniag«  ait«r  tlie  loTuioiUi  —  Marriage  in  old  French 
law  passed  through  three  phases,  corresponding  pretty  nearly  to 
the  Barbarian  period,  the  Feudal  period,  and  the  Monarchic 
perio*l.  The  Germanic  Customs  and  tlie  Roman  law  are  mingled 
during  the  barbarian  period  into  a  rather  confused  stream,'  to 
which  were  joined  the  limitations  devised  by  the  Church.  From 
the  time  of  the  Roman  period  the  canon  law  was  in  process  of 
formation,  the  emperors  had  drawn  their  inspiration  from  it  in 
their  constitutions,  and  the  Capitularies  often  borrowed  from  it. 
The  eivil  legislation  receives  the  imprint  of  Christian  ideas  more 
and  more.  In  theory,  however,  as  under  the  Roman  Empire, 
legisiatioQ  as  regards  marriage  and  the  decision  of  questions  deal- 
ing with  matrimony  still  belong  to  the  State,*  The  Church  has 
not  yet  any  legislative  power  over  marriage;  it  leaves  it  to  the 
decision  of  the  civil  law  and  superimposes  upon  it  its  own 
rules,  limiting  itself  to  punishing;  by  means  of  penances  the 
faithful  who  do  not  respect  ttiem.'  Marriage,  upon  the  condi- 
tion and  the  effects  of  which  the  civil  judges  are  stiL  pronoun- 
cing  their  views,  is  always  a  private  act,  a  pact  between  two 
famihes,  wherein  the  avoidance  of  misalliances  is  especially 
sought  for,  where  the  wishes  of  the  parties  are  not  always 
taken  into  consideration  and  the  rupture  of  which  is  possible 
by  means  of  divorce. 

'  Mcyn-ial,        Mar.  ap.  l-ea  Invasiona,"  f'N".  R.  H.,"  181)8);  Lefebtrf.  op. 
tii.,  eiaa  correctly  Iavs  great  stress  on  the  law  ol  the  Lower  Empire;  " 
la  and  IV. 

'  "Cftpit.,""  Compifrpie,"  "Verberie'':  the  Papal  legate  aay^ :  "hoc  encJesia 
nrm  recipit,"  "Edit  PistM,"  30,  31  (murringiw  of  alavea).  Upon  aecdar  jvirift- 
dictioD,  see;  "Bau.,"  7,  1.  "Alam.,"  .IS;  Council  of  TimrB,  567,  e.  15;  Riizibre, 
■■Form.,"  113.  Neither  the  "False  Decrelula,"  nor  Rigiii'On  t'906)  attributes 
exclusive  jiirisliction  to  the  Churnh. 

'  The  a&cular  power  intervened  when  the  Church  was  powerleaa.  "Edit 
de  Childeb  696,  c,  2;  "Caj>,."  S02,  c.  33.  35;  826,  c.  13;  82S.  c.  3.  "F. 
Capit.,"  5,  V.  The  Church  ia  the  auxiliary  ol  the  civil  pcwer.  One  must  not 
conclude  from  these  tt^ta  thut  its  disciplinary  action  had  the  e^ect  of  de- 
priving the  State  of  its  rights,  Arnig.,  1,  ICH;  "Edit  Pisteg,"  864, 
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5  07.  The  Church  uid  tho  B«llgiouB  Hajrloge.  —  In  the  tenth 
century  '  the  Churdi  profits  by  the  anarchy  resulting  from  Feu- 
dalism to  reserve  for  its  tribunals  the  exclusive  cognizance  of 
questions  relating  to  marriage.'  Us  legialntlon "  19  rounded  out 
by  borrowing  from  the  Roman  iaw,  from  the  Germamc  Customs, 
and  even  from  the  Jewish  law.*  Not  content  with  designating  the 
birth  of  children  and  a  life  in  common,  with  the  effect  of  lending 
one  another  mutual  assistance,  as  the  object  of  marriage,  it  caused 
ita  matrimonial  law  to  rest  primarily  on  two  fundamental  ideas;* 
(a)  marriage  is  a  remedy  for  ineontinenoe ;  '  {!>)  it  is  a  sacramentr 
a  religious  deed,  which  sjTubohzes  the  union  of  Christ  with  the 
Cliurch.'   From  this  conception,  which  in  one  sense  is  verj'  ideal- 

'  Dat*  digp\it<yl;  in  Ihe  writings  of  Hinftnar  the  excluBive  right,  of  the 
Cliurflh  is  not  rpwuniK-d.  "Cone,  .if  Tribur.,"  895,  30,  Dig.  X,  4,  1,  I; 
Sohm.  "2,  f.  Kirchear.,''  J870,  p.  193;  Dorte,  "De  JuriaJ.  Kccl.,'^  1S55;  /"rteJ- 
berf),  "De  Fin.  Inl,  Eed.  at  Cn-it.,"  1861. 

*  Thci  £ast:  " NomoeajioDes"  (the  rambination  of  Hvil  laws  and  canoni 
oT  the  Church))  the  emperor,  &  sovereign  jucigc.  gnint^  dlspeiiA&tions;  the 
tribunals  who  give  judgmeat  upoD  luntrimoDia.!  ucticinB  are  conipuHe<J  hiilf  of 
laity  iinri  half  of  clergy.  "Bmie  d'or"  of  Alexia  Ctnnmine,  KtSfi,  giving  Up 
matrimonial  actions  to  the  hitihops.  Cf.  ttata  Rasnla,  Eitntein,  1,  27;  Mitraiiits, 
"Die  Kormtschayakiuga,"  1898  ("N.  H.  H,,"  ISflfl.  78(1). 

■  f?r^(i.in,  2d  part,  C.  27-33.  q.  3;  C.  33,  q.  4,  2,  0,.  36;  Dig.  X.,  -i  ("  de 
spotUftUbud  ot  matrimoniis");  Trana-  and  notea  in  "Joatice,"  X:  CouociJ  of 
T^ent,  8*sa.  24;  Zdekauer,  "La  ConfeMione  di  Le^tfc  nei  Patti  Dotali  di  Fi- 
rmae"  ("R.  ItnJ.  p.  le  StipniG  Giurid.,"  Ill,  ISST,  p.  237).  publishes  the 
chapter  on  marriage  of  Rainier  ile  ffrouse,  "De  ContractiDus  Juiliriis  et 
Voluntatibue  Ultimia";  Wutultrlirh^  "Tancredi  Summa  de  Matr,,"  1S41; 
Freisen,  XIII;  Mailiand,  "  Vacarii  Summ.  .1.  Matr,"  ("  L.  Q.  R,."  XIII,  1331. 
"Affl.dc  J.,"  "C.  d.  B.,''  107;  "Sicic  Part.,"  IV;  P.  Durand.  "Specul,,"  i,4. 

*  RabUiUKiee,  "L^giel.  Civile  du  Talmud,"  1880;  "L,  de  Compi^Kna  dp 
VetIle,""H»b«)rumdec(>nnub(i3."1673;  "  L.  dp  Modftne,"  "Cdr^rn.  ei  C«u- 
tumea  .  .  .  p&ntii  lea  Juifs."  tr.  Si'noruiilk,  1710;  E<u?ald,  "Alterh.  d.  Volk. 
Israel."  1866;  Daretle,  "Etudes,"  p.  18;  Dvtchak,  "Moa,  Talmud.  Eherccht," 
18ft4;  Pivly,  "Code  du  Jud.,"  1806. 

»  Fn*db^g,  "R.  d.  EheMhl  ,"  142,  546;  Freuen,  29:  Esnuin,  I,  63; 
II,  122,  151;  P.  LombaTfl,  -.Sent.,"  Pars.  IV,  Dist.  25  (Vol.  VII  of  "Op.  S. 
ThoDue,"  1612;  St.  Boniive7UiiTe.  "Sent  ,"  IV,  27  (Op.,  19S1):  "Surama 
Ho6tiensi8."  1568,  p.  2S4;  Panonn.,  "in  Decretal.,"  ed.  1547,  Vol.  Vll;  Ftiin. 
Sandeus.,  "in  Decretal.," ed.  1529,  Vol.  Ill,  "deSiwns.";  SantJicz,  mii  Bsaeit 
etc.;  TipknnTj,  "Expos,  du  dr.  Canon,,"  1891;  SchuiUer.  "Kathol.  Eherccht,'' 
1S&8:  Hitisckius,  etc. 

*  Paid.  ••  1  Cor."  vii,  2,  9  [i^.  "  I  Tim.;"  v,  14).  Cf,  "Eph.,"  v.  Acrordinji 
to  the  Chri«tiaa  idea,  th«  sexutd  uaion  baa  somethinc  impure  ia  it,  iind  v«d- 
tlneQoc  la  a  Btate  whi'^h  is  B-ifoerior  to  THiirriage.  —  Cf.  disfavor  towards  irelibttcy 
in  the  &Id  It-giflUtions;  in  the  Middk  ARea,  primleges  of  niarritMl  p(^r^oiia,  of 
those  who  have  a  large  niimbpr  of  chiidren:  SnlfioCi,  no.  180.  linder  lh<e 
monarr.hv,  privili'Bia  to  pprsona  marrieii  under  2.5  years,  futhers  haviny;  10  to 
12  children  (16li6;  fminb,,  IS,  90;  1667,  id,,  190).  Trent,  sesa.,  24,  c.  10. 
Cojdni,  Protestania,  "Genesis,"  ii,  18. 

*  Pniil,  "Eph.."  V,  32:  "Sacramentuni  hoc  ma^um  rat."  Can  the 
Grecik  "  ii.irirriipi»r  be  undcTiStood  aa  applying  to  a  Sacrament  in  tlic  technical 
eciiBe?  Laminar,  "Aacr.  d.  Ehe.,"  ISM:  Hahn.  "Uhre  v,  d.  Sacraia,/"  1864; 
frrispn,  29;  Vioifd.  p.  39&,  n.  I.  catee  de  Smedt,  "Prinrlpcs  de  Critique 
Hiator.,"  p.  111,  as  to  St.  Augurtiae,  "De  Bono  Conjug.,"  18,  21  t^f.  hcr*- 
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istie  and  in  another  very  commonplace,  the  Church  drew  its 
poverning  ideas  on  the  subject  of  the  celebration  of  marriage,  the 
conditions  or  impediments  brought  to  bear  upon  its  formation 
and  its  effects  and  its  dissolution.  It  gave  Europe  a  uniform 
law  of  marriage,  and  it  13  alao  only  just  to  add  that  "it  made  the 
conjugal  union  moral,  and  protected  the  weaknesa  of  women" 
without  weakening  the  authority  of  the  husband,  took  care  of 
the  children,  and  imposed  the  law  upon  the  spouses  if  they  hap- 
pened to  foi^et  it  in  order  to  give  preference  to  their  personal 
convenience  or  their  caprices.  It  is  the  Church,  moreover,  which 
founded  the  modern  family.  But  its  legislation  is  not  perfect; 
we  must  make  reservations,  especially  on  the  aubject  of  its  repul- 
sive casuistry,  on  that  excessive  number  of  Lmpetlitoetits  which  it 
devised,  on  the  extremities  to  which  it  went  a.s  far  &3  di^'orce  is 
concerned,  lis  Jurlsdictton,'  which  originally  only  related  to  the 
existence  of  the  sacrament,  of  the  bond  ("tcedus  matrimonii"), 
extended  to  the  accesisori^:'  adultery,  l^itimacy  of  children, 
judicial  separation  (and  separate  maintenance),  marriage  con- 
tracts (marriage  ptortion,  dower). 

{(98.  CiTil  Marriftgo.  —  The  Reformation  weakened  the  au- 
thority of  the  Churcli  in  matters  of  marriage;  it  ceased  to  see 
therein  a  gacrament,'  and,  wliile  preserving  the  canon  legislation 
in  its  entirety,  it  modified  many  of  its  provisions  by  way  of  inter- 
pretation or  even  by  amendments.  In  certain  Catholic  coun- 
tries,* particularly  in  France,  the  rights  of  the  Church  sustained  a 
severe  blow  caused  by  the  decline  of  its  authority  under  the  prog- 
ress of  monarchic  absolutism.^   Both  legislation  and  jurisdiction 

inoTtcr,  Divorce),  and  a  few  important  pftssatcea  from  TertuUian  upoa  the 
primitive  Chriatian  cQDception  of  marriage:  ".\d  Uxor.,"  2,  0;  "De  Pudic," 
4;  "De  Mooog,,"  IL  —  U>  the  meftping  pf  " aftcrameotuoi,"  e/.  "Atjad. 
Inacr.,"  Mar.  1,  1901. 

'  Luum,  "  Jiirid.  de  I'Eglise  a.  le  e.  de  Mar.,"  1823. 

'  Concurrence  of  the  secular  tribunala:  legitimacy  (with  reepect  to  a  feudal 
inheritance);  marriage  a.Kn?ements:  DmMmnnoiT,  18,  I;  13,  3,  9.  10,  CJ. 
Conference  of  Vincsnnes;  P.  Pithou,  "Roisin,"  p.  373;  St.  Tliomaa,  bout 
itifn  cU.,  p.  1010;  Sicilians,  "Giuriad.  Eccles.,"  1896. 

'  Lulher,  "Von  Ehft^hcn,"  1530;  " Tist-hredoTi.  pass.";  Calvin,  "Inst.." 
4,  19;  Strampff,  "LiuIhx  tid.  die  Etc.,"  1857;  Friedberff,  " R.  d.  Eheschl." 
153;  Schcurl,  "Abhandl.,"  137,  Moreover  civil  Ruuriase  made  ita  appear- 
nnfie  only  momentarily  ID  En^snd,  tlnd^l'  OrOmwelll  ID  U^ll&nd  it  boa  De^q 
optional  ein(?«  13§0. 

'  The  Church  prcscn'e«  its  rights  in  Italy  and  Spain,  but  not  in  Austria 
and  Franiie:  Wwswir,  "  De  Potrwl.  Eeelea.  circa  Matr,"  1900. 

'  Louiini;.  "Regia  in  Malrini.  Poteittafl,"  1674;  Gtrbaia,  "  Pouv.  de  I  Egliae 
et  de»  PHfii-w  s.  les  ]5mpft!h.  du  Mar.,"  16S0;  Bmlwu,  "Emp^cli.  liu  Mar.," 
IflOl;  Mafitrat,  "Veritable  Nature  du  War.,"  l7(iS;  i*  Hidarit,  "Deux  Quest. 
BUT  ie  Mur.,"  1753;  fhijimr,  "Dr.  das  Souv.  a.  lea  Empdch,  Dir.,"  17S7;  ^'Rel. 
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were  almost  entirely  taken  away  from  it,  or,  at  least,  it  was  re- 
duced to  that  disdpliiiariuii  effect  over  tlie  faithful  which  belonged 
to  it  in  t!ie  Roman  period,  which  still  belongs  to  it  to-day,  and 
which  is  scarcely  of  a  nature  to  arouse  the  distrust  of  the  State. 
The  point  of  departure  of  tliis  remarkable  evolution  was  in  a 
theological,  legal  theorj'  of  which  Sairit  Thomas  Aquinas  was  per- 
haps the  first  to  give  the  formula.'  According  to  that  writer, 
marriage  could  be  regarrJed  at  one  and  the  same  time:  1st.  As  a 
contract  of  natural  law  (a  borrowing  from  the  Roman  writings, 
which  understood  by  this  the  law  which  is  given  to  man  and  to 
animals).  2d.  The  civil  contract,  that  is  to  say,  one  governed 
by  the  Koman  iaw  as  it  wag  organised,  so  long  as  the  Church  did 
not  have  the  monopoly  concerning  questions  relating  to  marriage. 
3d.  A  sacrament,  of  which  tlie  contract  was  the  element  and 
which  could  not  exist  nnthout  the  latter.  The  civil  marriage 
and  the  religioua  marriage  are  separated  in  thh  analysis,  whereas 
in  former  times  they  were  not  distinguished.  These  speculations, 
which  had  no  very  great  bearing  so  long  as  tliey  remained  shut 
up  within  the  Schools,  were  propagated  during  the  sixteenth  cen- 
tury by  virtue  of  the  favor  shown  tbem  by  the  Renaissance  and 
the  Reformation;  they  were  presented  before  the  Council  of 
Trent  by  more  than  twenty  prelates  and  theologians,  and,  a 
more  serious  thing,  the  jurists  took  pos.'iession  of  them  in  ortler  to 
make  of  them  a  weapon  against  the  Church,'  From  this  they 
came  to  the  conclusion  that  marriage  ought  to  be  subjected  to 
the  Church  in  so  far  as  it  was  a  sacrament,  to  the  State  in  50  far 
as  it  was  a  civil  contract.  To  each  one  of  these  powers  its  own 
sphere;  a  goctd  solution — ^  if  we  could  tell  where  one  ceases  and 
the  other  begins.  Theologians  and  jurists  fiercely  contested  with 
one  another  for  a  large  portion  of  the  ground,  and  the  battEe, 
ver>-  keen  in  the  time  of  Fothicr,  has  lasted  until  the  present 
time.'   But,  rightly  op  wrongly,  the  kings  did  not  hesitate,  from 

de  b  Contest,  61  done  rUniv.  de  Louvain,"  1785;  Lorry,  "Kixb.  s.  le  Mar.," 
1760;  VaiUroyg,  '■Th.,"p,  3. 

'  ■'Soiiimpi'.  le»  Gunijta,"  I.  4,  o.  78.    Cf.  "Summatheol  ."  Ill  add.  41. 

*  PorliamcatariaDaaad  Galucana,  second  half  of  the  With  cent.  Sm  es- 
pecially LauDoy,  op  ctt.,  in  "Opera."  1731,  1,  2;  Le  fiidanl  etc,:  Matdtrvt, 
"En  dca  Prinuipee  du  Paatiiriil  de  Pari.t  s.  le  Contrat  de  M.''  (l78Ai:  Boyer, 
"Examea  du  Fouv.  de  TEgliae  a.  Ic  Mariage,"  IS17.  The  IulUiuis, 
xuch  as  BeUarmin,  do  not  admit  that  t)i«  dvil  cuntriict  was  dbtinct  from  the 
Bacrampnt:  Tiiharattd,  "*  PrLanpcs  aur  la  Dist,  gqtrc  le  Cootrat  ct  Ifl  Sacr.," 
1825.  i'iiia  IX  in  the  "Syllabic,"  d5,  e,  eosdemoa  opinione  which  are  wabraiy 
to  this  doctrine. 

*  Encyd.  of  Ijbo  XIII,  Feb.  8, 1880.    Cf.  Tpent,  B.  24,  c.  3-12. 
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the  sixteenth  century  on,  to  enact  laws  on  the  subject  of  mar- 
riage, creating  impediments.' 

§1  99.  LftgiBlatlon  ^nd  JuiiiprudBnofi  of  ths  Hon&robto  Period. 

—  In  a  general  way,  tlie  State  horrowed  its  law  from  the 
Church; '  it  adopted  it  and  msAe  it  its  own,  not  by  virtue  of  a 
general  law,  but  in  the  way  of  court  decisions,  and  it  was  under- 
stood that  the  invasions  of  the  canon  law  should  not  be  applied 
by  the  French  tribunals  unless  they  were  promulgated  as  laws  of 
the  State.  Thus,  the  decrees  of  the  Council  of  Trent  relative  to 
marriage  were  not  received  in  a  lump,  but  the  most  impwrtant 
provisions  were  promulg'ated  and  sanctioned  by  the.,^oyal  Ordi- 
nances.' Without  having  its  jurisdiction  disputed,  anymore  thon"^ 
its  power  of  legblating  was  denied  it,  the  Church  came  to  lose 
Its  jurisdiction  over  the  majority  of  questions  relating  to  matri- 
mony. Litigations  over  which  the  State  had  never  lost  all  right 
reverte*!  back  to  the  tribunals  of  the  State:  system  of  posses- 
sions between  spouses,  separate  maintenance,  legitimacy  of  chil- 
dren, adultery.*  As  to  marria'ge,  the  lay  judges  seiaed  hold  of 
the  difficulties  which  it  gave  rise  to  every  time  the  sacrament 
was  not  made  use  of-  Judicial  separation,  says  Pothier,  does  not 
affect  the  tie  of  marriage,  because  this  tie  still  goes  on  existing; 
the  re-establishment  of  the  conjugal  domicile  by  the  wife  is  a  / 
question  of  the  police  power  and  springs  from  the  force  of  the  i 
State;  impuberty  is  a  question  of  fact;  rape,  concealment,  bigamy,  j 
are  offenses  punished  by  the  Decrees.  They  thus  come  to  an- 
nulling not  the  sacratoent,  but  the  contract,  without  which  the 
sacrament  could  not  exist.  As  to  the  little  which  remained  to  the 
ecclesiastical  judges,  questions  of  "fcedere  matrimonii,"  the  ap- 
peal against  abuse  of  power  permitted  of  the  submission  of  the 
judgments  of  the  ecclesiastical  judges  and  the  acts  of  ecclesiastical 
authority  to  the  Parliaments.^   The  Courts  of  the  Church  thus 

'  For  rxample,  prohibiticm  of  marriage  between  whites  and  peraoDB  of 
color  (1778;  faamb.,  XXV,  50fi).    Siililicrs  cnnnot  marry  without  tlic  kinc'a 

Eirmi.'iaioD  (1788;  hamb.,  XXXVIII,  h9Vt]  \  laaniJ].,  XXI.  310.  121.  Pro- 
bition  of  marriages  abroad,    ib.  IB.  370,  510,    Cf.  D,,  March  S,  1793. 
»  Lr  Ridant,  "Code  Mptrini."  (lerta),  ed,  1770  (bibb);  Du  P^ty,  "Tf.  du 
Contr.  de  Mar.,"  1741;  ed.  Sirieux,  1761;  Pothier,  1788;  Horry.  I750j  AstriiC. 
17.58;  Indicra:  Ferri^e,  Guyol,  eto.,  nee  "Mnxiaee,"  etc.,  Laurmyi,  "Instit., 
etc.    ftas-l^mnt.  ■"Thfese,"  1900.    Glasson,  "  AcaA.  bo,  mor.,"  1900,  32. 

*  .WniJfrof,  '  Examea  des  D6cr.  du  Coac.  de  Trente  et  de  la  Jurian.  Fr. 
en  Mat.  de  Mar  ,"  17.S8. 

*  Vinlkt,  n.  31)9,  n,  2,  ntes  Chenn.  '"Statuta  Judicior.  Ecclesiastic!."  (G§J- 
liciaa  Council  of  1006).  1021,    BeajUrmpn-Rm'tjjrf.  "Cout.  del'Anjoii,"  I,  52. 

*  PotfiKT,  ao.  350.  Doc,  of  1712,  chai  by  i>w/prm>r,  "Et.  de  l^g  ,"  p.  37. 
Tlie  Porliaiueiits  baviog  cognizanie  of  coses  of  nullity  can  dBmand  that  tha 

91 


§991 


THE  FAMILT 


[Chap.  I 


found  tliemselves  abandoned,  and  in  the  rather  infrequent  cases 
when  they  were  appealed  tO'  their  decisions  were  subordinate  to 
the  good  will  of  the  judges  of  the  king.  In  1789  their  com- 
petence was  purely  theoretical. 

I  100.  The  Re»olutIonaiT  Law,'  had  but  little  to  do  except  to 
round  out  the  ^lonarcliic  legialatioti,  starting  with  the  ttew  piin- 
ciple  of  the  liberty  of  the  conscience.  As  both  logic  and  tolerance 
required,  dvil  marriage  was  organized  by  the  State  independ- 
ently of  the  religious  sect  to  wliich  the  husband  and  wife 
belonged,  and^  if  one  may  say  so,  parallel  to  the  religious  mar- 
riage. Leaving  the  Church,  or,  rather,  the  churcheSf  free  to  im- 
pose upon  their  faithful  the  conditions  or  the  forms  which  might 
please  th«m,^  the  State  limited  itself  to  not  recognizing  marriages 
which  did  not  ■conform  to  the  rules  which  it  Imd  established.' 

Sariah  prioat  pve  the  paxtiea  the  nuptial  benediction:  Haaard,  "Diet  dedr, 
lorm.,^'  I,  337. 

1  Perrean,  "Eldm.  de  IX^l  Naturello." year  IX;  Vto£Ie£.  p.  308,  n.  1, 
cites  a  anmil  Code  relating  to  imLrriage  wliich  wa«  the  work  of  tne  Cooatitu- 
tioEal  Church  ("Collection  dea  Piftces  impr.  n.  Ordre  du  ConcUo  NaiionaJ," 
1707)  and  which  depart..'}  from  the  Civil  Icfpnlution.  Noitgartde,  "  ht%.  s.  le 
Mar. ''  year  X;  "Hiat.  des  Lois     le  Mar,"  1803. 

'  Coultl  the  reliffiouH  ceremony  precede  the  civil  marnaf^?  The  "Art. 
Org,,"  18,  Germ.,  year  X.  3,  54,  [urbatSe  it. 

»  Basaibey,  op.  cU.  1S99  (Procedure);  Ptri&»,  "Le  Canonirte,"  1S92. 
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S  101.  Barbariitn  Period.  I  §  103,  Cocisenl    replacca  ButrothAl, 

§  102.  The    Same.   Betrothal  Ea-  The  CtitioR  I,aw, 

Beatiol.  J  3§  101,  105.  aelrotha]  Restored, 


J  lOlt  SwbariMi  Period. — The  Betrothala  (or  promises  of 
marriage)  which  were  in  constant  use,  it  seems,  in  the  ancient 
Konian  Law/  acquired  a  special  importance  under  the  Lower 
Empire*  nith  the  very  widespread  practice  of  the  gift  "ante 
nuptiaa."  They  were  accompanied  by  the  giving  of  earnest-money, 
of  a  ring,'  and  sealed  with  a  kiss  ^  ("osculo  inter\-eniente").^  If 
they  were  broken  before  the  "oaculiim."  the  gifts  of  the  engaged 
woman  had  to  be  restored  in  their  entirety;  after  the  "osculum" 
she  kept  half  of  them.  Thus  they  already  amounted  to  half  the 
marriage." 

In  the  Germanic  Law  marriage  is  split  up  into  two  acts:  1st, 
the  betrothals:  2d.  the  nuptials  or  marriage  properly  so  called.^ 
He  betrothals*  conasted,  among  the  early  Germans,  us  among 
many  primitive  people,  in  the  purchase*  of  the  woman'"  from  her 

'  And  in  the  Jewish  t&w:  FreUm,  208,  p.  1009;  Mayer.  "Rochte  d. 
kraelit  ,"  1866;  frantei,  "'Moft  Talmud.  Eher"  1860. 

•  .Ufynial,  op,  ci(.  (effects  since  the  "  LeK  Jutia"):  Laroque,  "Don  entre 
fWc^s.,"  Ift98;  Le/ebfTt,  op.  at. 

'  r'ei<i*A«,  "LePort  dea  Anneaux"  ("Mto.  Ac,  Imct  ,"  35);  Kommavn, 
"De  Annulo  TripUd/'  1758.  Cf.  Jewiflh  CuHtoms.  Bruf\«,  "Funtes,"  p.  360 
(5Ui  ©d.J:  Hoffman,  "Wien.  Akad.,"  1S70,  iS25;  ChaUemartin,  ''Ptov.." 
p.  288. 

•  Chiistian usage:  7'fr(ciaMFi,"De  Vel,  \1tb.j"«.2  ("deoeeulooponsalilio"!. 
Cf.  Ripur,  "Dr.  de  Famillc  Romain."  p.  135. 

»  TamoMgia,  "Osculum  Intprveniena"  ("R.  Stor.  Ital.,*'  1885,  U.  259). 
"L'oacle,"  in  the  documenLe  of  the  Middle  Ago  means  tbe  fplt  itecU:  Girurt 
it  BomtiBon,  pp.  8,  17,  35,  ed.  Meyer.  Se«  Du  Canm.  See  jj(mJ,  "Inrrcuac 
of  filcmaee  PintioD."  I'voUri,  421;  mentivDed  in  t£e  eigttccDth  centurv  at 
liBMsea.   "Touninc,"  13;  L-itiK^,  "Dir.  Consuetud,  Lomb.,"  229. 

•  (SiMtoB««.  "Cod-  Th*«i.,"  3,  5,  5;  "Cod.  Juet,"  5,  3,  15;  Emrin, 
"HfiuBKH,"  p-  418;    "Wig.,"  3,  1,  5:  "  Fuero  Vi^o  de  CaftiUe,"  &,  1,  4. 

'  Cf.Kota&a  %aie  and  debverv  which  follows  it. 

•  KMntffneortfr,  ■  El.  hist.  b.  U  TOvel.  de  la  Soc.,"  1850.  p.  1&;  Thfvmin, 
"  S.  TL  H.,"  1880.  4.51 :  .^cAurfer,  "Arch.  Giur."  1868;  Frudbrrg.i  d.  12; 
ewwAtf.  "Famt.  rt  Dissol.  du  M&r.  d.  le  Dr.  Uland&is,"  "N.  R.B.,"  1^; 
lf«ngM»ij^ttp.  cU  ;  Grimm.  "R.  A  ."  421,  Schmid.  "Ges.  de  Angela.,"  Table, 

•  CritidBa  oT  this  idea,  by  L^ibrre,  II.  354:  Memiat.  pp.  78.  9a  Cf. 
-Aead. TPukniM,"  1900  C'l*  mariage  par  Achat");  VMei,  "Burg.."  42, 
2.  B*mtin.  *'  N,  R.  B.."  1899.  613;  Chai^owiw,  •'  prm.."  p.  283. 

<*  Or  of  the  "numditua  "  over  the  wife,  according  to  t  FlKI&da  which  doo> 
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father  (or  from  her  "mundoatdus  ").'  The  price  was  fixetl  by  the 
parties,'  that  is  to  say,  by  the  relatives  of  the  betrothed  woman 
and  by  her  betrothed,  assisted  or  not  assisted  by  the  members  of 
the  family.  In  time  a  Customary'  or  legal  rate  came  to  he  estab- 
iished,'  as  in  the  case  of  "Wergeld."  The  pajment  of  the  price 
was  an  indispensable  condition  of  the  betrothal;  in  conformity 
with  the  ancient  theor>'  of  obligation,  it  was  a  contract  "in  re."  * 
The  engaged  man  negotiated  with  the  relatives  of  the  woman 
without  the  latter  necessarily  being  consulted.' 

From  this  primitive  legislation  progress  n'as  made,  little  by  lit- 
tle,* to  a  law  by  means  of  which  the  betrothals  did  not  disappear, 
but  were  consunnmated  in  another  way.  The  purchase  price  be- 
came di^^ded  into  two  parts:  a  small  siim  paid  for  symbolic  pur- 
poses to  the  relatives  of  the  woman  ("sou  et  denier"  among  the 
Franks],^  and  a  stipulated  marriage  portion  to  the  Woman  herself.^ 
The  consent  of  the  relatives,  always  necessary,  was  no  longer 
sufficient;  ^  that  of  the  woman  was  also  required.^"   The  rOles  be- 

uot  fuDdftDtenCftU)'  differ  trom  oun,  but  which  brings  out  th^  diflerwiee  be- 
tve^it  betrothaU  and  th«  purcha9&  of  a  slave:  "Alam.,"  54,  2,  "liut.,"  127 
("mundium  facere  es  ea")- 

'  Mamaue  by  mcaiu  o(  abduction  is  atill  possible  as  an  exceptioa  in  cpr- 
taiu  barbonan  laws;  "SaJ.."  13,  10;  ".«»m.,."  52.  51;  -Burg..-'  U; 
"Add.,"  1,  14;  "Saxon.,"  6;  "Roth.,"  IftO;  "Uut.,"  116;  "Bar.,"  S. 
16;  "iris.,"  3,  1.  2;  Iharirar),  "Mutter.,"  1883,  21,  111.  See  pwf,  "Mai^ 
rinse  without  Betrothals."    ^1  V.  R./' V,  a34;  XII.  129. 

'  "Bui*., "34,  52;  "Wia.,"3,  4,2;  "Roth.,"  213;  VaL  da Idkvrt,  "  Uxxao- 
gild,"  1877,  pp.  18,  130,  212,  277. 

'  "W^s."3,  4,2  (Aat.}.  "Roth.,"  215;  "Burs, 52,  3. 

'  It  ia  toe  same  in  the  old  Roman  law: '"  Vit.  Sala!>erB.,"6;  Biadi," Contt^ 
Pop.  de  la  Gaacogne,"  III,  23.  Henry  IV  marries  his  (laughter,  the  Prinoeaa 
Tnste-lVIine,  without  consulting  her;  aft^nvards  he  breaks  the  morri.if^e  in 
the  same  way  as  he  had  formed  it.  "Liut.,"  12,  19.  iTijTa,  "Marriage 
without  Betrothals." 

'  The  evolution  haa  taken  place  more  or  leas  rapidly  accordiae  to  the  people ; 
it  haa  not  always  been  very  regular.  From  this  there  ari^e  diSiculties,  the 
detaile  at  which  we  cannot  enter  into.    Cf.  "Contract  of  Marriage." 

'  Maniaae  of  Clovia:  FridigaiTe,  18;  Jutiffhaut,  "Hist,  de  Childerioh  et 
Clo<loVMh,"'^p,  140  {Manad  trana.);  Greg.  Toun,  9,  16;  Raiitte,  "Form.," 
230s:  "Roth."  178;  "Liut,,"  VI,  119, —This  firtitioua  price  is  eaiaetimM 
called  '''airrha.  Examplea  of  betrothal  contrat^ta:  Thivenin,  "Texteis,"  noa 
4,  48  and  135;  Ficker,  " ForaobunKen ."  IV,  458,  505:  Pramptro,  "Matrim. 
«.  Patti  Dotall.  Doc.  Friul.  deSec,  Mil,"  1887.  Persistence  of  these  (onns  in 
Swedish  t&w:  L«Ar,  "Grande  Encvd     see  "Manage'";  DartiU:  BtaTichtt. 

*  See  "Contrnct  of  Marriage,''  Council  of  Aries,  524;  Yim  Chartm, 
"Part„"S,e.  U4;  UlAt,  "Cone,"  VIII,  633;  .Warliw,  "Thesaur.."  1, 1426; 
VwiW,  356. 

'  "Form.  Tur.,"  14;  Lindenbr.,  7;  Eoiih*.  231.    Cf.  DiR,,  2,  7.  !l. 
"  "Roth,,"  !92,  l»o;  "Liut,"  120;  "VTia,,"  3,  3,  1  oM  3,  1,  2  (prohibition 
forbidding  relatives  to  many  a  woman  off  against  her  wishes) ;  Mareul/t,  2, 
16,2«;  Crty.  rouM,"deVit.Patr.,"  16,  20.  ''lifeof  St.  Bertha,"  D.  Bou^tief, 
III,  622;  ''^Flaoept.  CUot.,"  7:  that  no  one  shall  wed  a  womaii  agunrt 
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came  reversed.  The  woman  engaged  herself,'  the  relatives  being 
limited  to  giving  her  the  authority  to  do  so.  At  the  same  time, 
the  contract,  which  was.  already  "  in  esse,"  became  express/'  Under 
the  Romaa  influence  was  introduced  the  custom  of  stating  in 
writing  the  delivery  of  the  marriage  portion  by  the  husband  to 
the  woman,  and  consequently  the  betrothals  themselves,  of  which 
this  was  a  clause  ("libellus  dotis").  The  "carta"  could  thus  be 
the  only  formal  eieraent  of  the  contract,  but  the  drawing  up  of  a 
writing  never  became  a  necessary  condition  of  the  formation  of 
the  latter* 

Already  in  certain  barbarian  laws  one  sees  the  woman  tlms 
stepping  into  the  foreground  when  it  is  a  question  of  contracting 
a  marriage.  Outside  of  economic  considerations,  which  will  be 
pointed  out  later  on,  it  is  to  the  Roman  customs  and  Christian 
ideas'*  that  this  tranafonnation  should  be  attributed. 

§  102.  The  Sams.  Betrothal  Essential.  — Whatever  their  form, 
betrothals  are  indispensable."    Such  is  their  importance  that  it 

her  will  by  invoking  the  "auctoritaa  re»a."  "  L.  Rom.  Was." ; "  Cod.  Thfed.," 
a,  10,  1:  LtEning.  12,  581. 

'  In  the  aovel,  "'Ferceifortat,"  a  young  gir)  anaweis  to  the  man  who  is 
asking  for  her  oonaent:  "Sir,  what  ia  theuleaaure  of  my  frienda  pleaaea  me," 
Dum^  -Etudea  d'.\rch^ol."  p.  40.  -'T,  A.  C,  Norm,,"  3.  In  Navarre  the 
^rl  may  refuse  two  of  tEie  euitora  who  are  offered  to  her  by  her  father,  but  she 
U  compelled  to  accept  the  third  aas;  Yangttai.  "Dice,  de  laa  Antigued,  do 
NavftWft,"  see  "Matrimouis."  "Le  Fuero  R**!,''  4,  10,  8,  forbida  the  father 
to  many  off  his  daughter  against  herwiahee:  /,  d'lheii'i,  171. 

«  Cf.  "N.R.H.,"  1880,459;  Val  de  Liivre.  "  Launepld,"  18,  130,  239. 
Sckupf.,  I,  116.  Giving  of  a  ring  in  the  guise  of  earnest-money:  "iiut.," 
5.  30;Girart  de  Rmtesillon,  p.  17.  Giving  of  the  Festuca":  Edict.  Chilp.,  c.  7. 
Real  or  sitntilaled  oath,  "mnnualifl  porrectio"  ("SiJdrheit") ;  Asa.  J^riis.,  "C.  d. 
B.."1'C2:  "Reg.  Crim.  du  CSiitelet,"  I,  151.  Cf.  "Contracts."  —On  the  ring 
and  the  earaest^money  see:  SoAm,  "Eheachl,,"  103,  lfi2;  Fnedberg,  26;  Stobbe, 
"Z.R.G.."Xiri.228;  Uojtiwmn,  "  V\'i«n.  Akad.,"  1870,  834;  Grimiit,  177,  432; 
"Fragm.  JurU  Siculi,  ed,  M^rkel,  lSo*3,  p,  20,  —  Burgundy,  eiichaage  of  food, 
etc.  —  Giving  of  the  monev  in  tW  Catholic  liturgy  (Ritusls  of  the  Middle 
Ages:  the  fioncfi  puts  13  aeaierB  in  a  plate).  Gonemtrt,  "Hist,  de  Mme- 
AntoLnctle,"  p.  22:  in  1770  Lotus  XVI,  who  wa^s  at  that  time  dauphin, 
pruented  13  pieces  of  gold  to  Marie  Antoinette  mth  hia  ring.  The  same 
oustom  ts  found  in  Barrots,  Dijon,  aad  Bordeaux,  according  to  VioUel,  419,  3. 
Cf.  "Etabl.  de  St.  Louis,"  I,  247:  the  number  1  j  ia  not  arbitrary;  in  the  old 
Franki)«h  system  of  coinage  13  "deniers  were  equal  lo  oaeaou  and  one  denier: 
then  the  marriage  took  place  by  the  aou  and  the  denier."  "Gr.  Encycl., 
flee  "Anoenu";  Bramlihont,  "Z.  f.  Kirch.,"  l»t>,  311. 

»  "Rib.,"  37.  2;  "Wis.,"  3,  1,  9,  Cf.  "Cone.  Arlea,"  524.  In  the  absence 
of  the  Betting  of  a  mamag«  portion,  marriage  degenerated  into  concubinage: 
Brwns,  "Cmob.  Apoat,  et  Cone.,"  doog  not  give  ibis  «MIOO,  which  ia 

found  in  SSipnan,  i  vea,  etc.    Gratinn,  D,,  30,  q.  5,  a.  6  (ed.  Riehter). 

*  The  Church  proclftims  the  principle  that  after  a  certain  age,  IS,  18, 
17  vears.  one  cannot  be  "deaponsata  against  one's  will:  WaueTScldiiien, 
"Bussotdn.";  "Cap.  Theod.,"  c.  IS;  "Pceait.  Theod.,"  II,  12,  38:  "Cone. 
Compifpe."  757,  0  VI. 

'  "Marriage  without  previous  bctrothaJa":  KohUr,  "Ebe  mit  u,  Ohne 
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could  even  be  maintained  that  the  marriage  related  back  to  the 
betrothals.  It  is  certain  that  they  curried  with  them  several  of 
the  •fleet<  of  marriage.  The  duty  of  fidelity  is  the  same  between 
persons  who  are  engaged  as  between  spouses.'  Of  two  consecu- 
tive marriages  contracted  by  the  same  person,  the  only  one  which 
is  va!jd  13  the  one  which  is  preceded  by  betrothals.*  But  we  have 
here  results  which  are  ratlier  penal  than  civil,  and  from  which  we 
must  not  conclude,  consequently,  that  marriage  can  be  reduced 
to  a  question  of  betrothals,'  This  would  be  to  nm  counter  to 
the  most  well-established  facts.  The  "traditio  puellte"  or  the 
"nuptifle"  are  clearly  to  be  distinguished  from  the  betrothals  and 
are  add^I  to  them  in  order  to  make  them  complete ;  *  it  seems  that 

Mundlum"  ("Z,  V-  R.."  6,321);  Dargun,  "Mtttterrwht."  pp.  2J-43.  Infra, 
"Abduction,^'  "Consent  of  the  Rdatives."  —  (A)  The  father  who  kept  his 
"inuDdiuni  over  tb«  woman  who  hod  been  token  away  wfwj  authorisixt  to 
t&ke  her  back  from  her  huabaud,  although  she  had  gone  with  the  lutter  wlil- 
ingly,  and  thus  break  the  6rat  niarnagc:  Henler,  11,  277.  But  the  tnnr- 
rioge  existed,  ncvcrthcLeas,  and  produced  cortdn  of  its  eSecta.  (rcpresdon  of 
the  adultery  of  thewife^  "Liut.,"  139).  The  husband  does  not  aoouire  the 
"mundium;"  the  wife  iosM  the  right  to  inherit  from  her'  parents  ana  cannot 
have  the  becetit  of  the  rights  of  mdowe:  "Liul.,"  fi,  114,  119;  "Wis.,"  3, 
2,  8i  "Thur,,"  47;  "Roth.,"  18&-218;  "Uut.,"  126.  If  the  abductor  pays 
a  compoailion  lo  the  rel&tivee,  Zmtmer,  "Form.,"  277,  the  niarria«e  b 
validated  retroactively:  "BurK.,"  12,  3;  34,  2;  525  (pecuniarj'  penalti«) 
Greg.  ToutSj  9,  33.  (B)  In  the  law  of  the  second  lormation  mdUtyof  tlie  mar^ 
riage  and  lUegitimacy  of  the  children;  Oreg.  Toure,  fl,  £13;  "Alatn,"  64 
"Bai.,"8-  16;  ■■Sid.y71.  1:  3.  1,2;  "  Capitiil.,'' 3,  413;  Sckroeder, 

"Gesch.  d.  Ehcl,  g,,'  I,  8.  To  this  inferior  ty^re  of  union,  which  is  a  trace  of 
the  marriage  by  ubduction,  we  can  likea  taatriage  "due  tnaau"  at  Rome: 
IllegitLiiiBte  Children;  Glanaon,  111,  19. 

'  Cf.  Dig.,  4S,  5,  13, 3;  "Cod.  Jiut.,"  0,  B,  7  (from  which  it  foUnwa  that 
it  is  only  incumbeDt  upon  the  enaaged  woman);  "Rothar.,"  179  (death  of 
the  adulterous  engaged  woma.ii);  cj.  189,  211  ti  seq.;  '•Wta.,"  3,  4,  2  f.'Xnt.): 
giving  up  of  the  fi.a.nc$e  and  her  acrotnplice  to  the  "spoosus,  who  is  allowed 
to  c&atisG  her. "It  doea  not  follow  from  the  fact  that  penalties  are  pro- 
nounced against  the  unfaitliful  fiaao^  as  aguost  the  married  woman  that 
betrothals  i>rodiieGd  all  the  cfTocts  of  marriage;  thus  the  "pretium"  ia  only 
finallv  acquired  by  marricige  itself;  "Rothar.,^'  216. 

'  Pardesrut,  p.  &G7;  "Alain,,"  51,  &2;  "Bai„"  7,  18.  These  terte  merely 
establish  the  esi3t«nee  of  severe  penalti*'?  aftninst  abductors  aod  declare  the 
□ulUty  of  a  majriage  which  follows  upon  a1xiu«tian. 

*  Oontroverey  between  Sokin,  who  has  brought  out  to  the  point  ol  exag- 
geratiDO  the  importanC'P  of  betrothals,  and  Fnedberg,  To  the  authors  cited 
above  add:  Kohier,  "Z.  V.  R,"  3,  3S4.  — /n/ra,  "Children  of  Engaged 
Penana":  CKaiaemartin.,  p.  289. 

<  Marnage  of  Clovia,  "FrAWp.,"  18  and  20;  "gponsalio"  by  the  "legati" 
of  CJoins,  ofTering  the  "aou"  and  ihe  "donier"  to  Gondebaud;  "traditio 
puclb3"from  these  "legati"  at  the  iittlnga  of  the  court  of  Cli&lons,  "Tnulere 
perbucuJum,"  Thiv*nin.  no,  135;  "L,  Rom.  Cur,,"  3,  1,3;  "Sal,."  46:  mar- 
tiage  of  widows  at  the  "mallua."  Was  this  ft  practice  which  wag  obligatory 
in  the  «aae  of  ordinary  marriage?  There  is  nothing  to  pim-e  this.  Mar- 
riage of  St.  Bertha  (P.  Bo\iirua,  III,  822):  public  delivery,  but  not  to  the 
"mallus":  MarcuiSe.  2,  15.  18;  '■8al.,"  14,  6:  ■•puella  qu»  druchte  ducitur." 
that  is  toeay,"per  Duptiatores"  (i^.  "trTJstis"}-  Oermania  Custotoa:  "Bmut- 
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tliey  consisted  in  a  sort  of  ^'deductio  in  domum  mariti,"  a  survival 
of  the  primitive  abduction.  Neither  the  necessity  of  the  life  in 
common,  at  least,  immediately,  nor  tUe  exercise  of  the  "mundium," 
resulted  from  the  betrothals;  also  it  was  easier  to  br«ik  them  than 
to  dissolve  the  marriage.  But,  aa  a  genera!  thing,  the  engaged 
man  had  the  right  to  compel  her  relatives  to  give  up  the  enj^agcd 
woman  to  hira.  It  was  a  positive  obligation  for  them,  jiist  as 
he  was  bomid  to  roarry  the  wom&n  who  had  been  promised  him.' 

§  103,  Consent  rsploeaa  Batrothal.  The  CAnon  Law.  —  The 
Church,  borrowing  from  the  Roman  law  the  well-known  formula, 
''Nuptiasuon  concubitus  sed  consensus  facit,"  wldoh  harmonizes 
with  its  renllstic  and  mj'stical  conception  of  raarrinpe,  held  it  as  con- 
summated by  the  mere  exchange  of  consent  between  the  husband 
and  ^^ife.  Thenceforth  the  betrothals  Ceased  to  be  the  necessary 
preliminfl-ry  to  marriage,  and  were  even  confused  with  the  latter.' 
When  they  did  take  place,  a  distinetion  was  made  according  as 
the  spouses  had  manifested  their  intention  to  take  one  another  as 
husband  and  wife  immediately  or  only  in  the  future.^  (a)  In  the 
first  case,  the  betrothals  spoken  by  words  "in  pnesenti"  {"Spon- 
ulia  per  verba  d«  pr6ea«nti")  were  equivalent  to  marriagej  although 

fahrt,"  "BrautUuf,"  Grimm,  p.  733;  Tkirffun,  "Mutterrecht,"  pp.  Hl-138. 
Scftrars,"Hiocnia,r."§ee"R-eirns,"  l^.p.212.  Bnrnrfi/eonetniuntainB  ("Code 
Dipl.  Logob.,"  n,  r-l;"L.  Rom.  Chiir,,"  3.  1  3;  "Form,  a,  Rolh,,"  1S3.  19.5) 
that  in  Itulv  mamoKetook  place  bcrftirc  public  ofSEer  ("sculclBsiua,"  "judex," 
notary).  Custom  of  Oaetf  (f(i.yt.e<-nt(i  century):  excbaiige  of  ootieent  "inttrro 
gNite  judice,"  aod  the  follonHog  day"intelTOgante  Bfloerdoto":  Salrioli,  174. 

'  An  ujijufitified  mpttire  oarriw  with  it  the  payment  of  a  compiOaitioD,  thft 
Joas  of  the  earnest-mo ney^  the  restitution  of  the  "pretium  nitptiale"  and  the 
pavmentof  a  pennltv  previous!  V  provided  for.  See  "Roptidiataon  or  Divorce"; 
'  Bur?-,"  34;  '■Sal"/'^  70;  "Biu.,"  7,  1.5;  "Alftin.,"  53;  "Roth.."  179-192; 
•'Liut.,*'  5,  30:  Th^'enin,  "Textts,"  no.  135;  Grpff.  Tours,  4,  47;  9,  32;  10, 
16;  SjaryTen.  ''Convcntionafalrafe."  ISflO.  —  Restitation  of  the  "meta"  to 
the b*" trothcd  man  if  tht  betrothed  woman  cliea  before  the  marriage.  '"Rotli. "; 
and  of  the  double  "  meto  "  if  the  reUtives  of  the  betrothed  woman  are  to  blame 
in  any  vay.  In  case  of  the  abduction  of  tbc  betrothed  woman  the  abductor 
must  pay  a  compositii>n  to  the  betrothed  man  &&d  another  compo&itioa  to  her 
patent*:  ".ffitlwlb," 

*  A  rather  common  usage  of  having  the  betrothals  blessed  by  the  pricat, 
Egmein,  I,  102,  shows  why  the  Clmrch  prwprvwi  tho  old  praiHire:  botrothnls 
were  a  general  iisa«e.  which  was  in  hojTnonv  with  the  organization  of  the 
fsJuUy:  Hiriarurt,  "Lois  Eccl.,"  "G,"  5;  Durand  de  Muilhine,  '-Inat.,"  IV, 
12T3;  "Re*;,  dee  Aries  du  Clerg^,"  V,  64B.  Sometimes  an  abusie  in  the  case 
of  eolemn  betratlmlH,  the  people  seeing  in  them  a  true  marriage.  Statutes  of 
Alcih.  4.  18. 

*  Rolandufi  ia  still  unaware  of  this  diettnction,  "Summa  Colonioiuis," 
ia  Schf^L  "Eheactil.,"  m  fGallican  Chwrch);  Dip.  X,  44, 3;  "Comp.,"  1. 4, 
5,  Ytiet  ne  Chavtre»  holda  that  betrothala  accompanied  by  the  oath  were  the 
«qtUv)d«nt  of  marriage  and  were  no  nior«  capablL-  of  being  dissolved  ttia.n  wm 
Urn  latter  (^^. /"wfftert,  "Ep.,"4l):  Foumisr,  ''R.  G.H.."  1898.  p.  97.  .Accord- 
ing to  &atian,  the  mamiige  is  simply  "initiatum"  by  virtue  of  the  "spoa- 
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they  might  not  be  surrounded  with  any  publicity  or  accompanied 
by  &ny  religious  ceremony.  (A)  The  betrothals  spoken  by  words 
"de  futuro"  ("  Sponsalia  pier  verba  d«  luturo")  or  simply  promises 
of  marriage,' obliged  the  eiiuajred  parties  to  proceed  with  the  raar- 
ria^  and  were  transformed  into  a  marriage  by  the  mutual  giv- 
ing of  consent  or  by  the  "copula  camaiis,"  which  is  but  a  form 
of  it.' 

§  104.  Betrothal  Itoatoreid.  —  The  Council  of  Trent  repudiated 
marriage  formed  simply  l>y  consent,  and  consequently  with  be- 
trothals formed  by  words  "de  priesenti."  It  left  in  existence  the 
proml&aB  of  manift^a  with  the  effect  of  meaning  for  tlie  engaged 
parties  a  retaprocal  obligation  to  marry  one  another.*  They 
ordinarily  constituted  the  first  clause  of  the  marriage  contract  of 
the  spouses.'  Before  and  after  the  Council  of  Trent  the  betrothals 
preserved  the  character  of  a.  contract  of  mutual  agreementj  *  the 
Ordinance  of  1639  ordered,  it  is  true,  that  they  should  be  expressed 
ia  writing,  but  this  Ordinance  only  related  to  the  proof  of  the  act.' 
In  order  that  the  betrothals  should  exist,  the  reciprocal  consent 
of  the  future  spouses  was  required  on  principle;  but  the  rules  sla 
regards  capacity  greatly  reduced  the  force  of  this  principle.  Who- 
soever was  capable  of  marrj'ing,  or  could  decently  hope  to  do  so, 

aaJitt";  it  ia  only  "ratiim"  by  \-irtue  of  the  "copda":  0.,  34,  c.  27,  q.  2. 
At  the  fail  of  the  twelfth  ceDtur>"  the  Roman  Cnurcli  adopted  the  distinc- 
tion of  /',  Lomharii,  "Sent.,"  4.  27,  1,  between  betrothals  "in  presenti"  oiid 
"de  futiiro":  Dig.  X,  4,  1,  31  j  4,  4,  'i:  4,  2,  14.  Mttrriiige  is  " initiatuni," 
by  t<ie*nfl  vl  the  b^lrotbals;  "ratum  "  by  meaoa  of  the  consent;  sind  "cun- 
auhimatuiD:,"  by  mcajis  iil  tho  "dOptlli." 

'  Theory  of  the  "matnmonia  pnpsumpta"  (ciftmplotelv  abolished  by  Leo 
Xlll.  Dec.  1.5,  18tr2):  Dig-  X,  4,  1,  30. 

'  Tlif  importnocG  which  was  icivcD  to  the  solemnity  of  marriage  ou^ht  to 
have  caiispd  a  disappearance  of  betrothals.  The  "copuU  parrmliB,"  at'least. 
DO  longLT  <-hiinKefl  them  into  tnarriaj?e;  Durand  dc  Maiilane,  seo  "Diet.," 
and  aiithora  cited, 

*  Out  of  date  motivBs  (dven  by  our  old  authora;  (n)  they  served  to  prevent 
people  from  ra-jhing  too  hcatiloutc  Into  mornofce;  but  the  delay  whicn  sepa- 
rate them  from  the  latter  ean  be  very  ahortj  (h)  im[>e(liiiicats  may  ariive 
during  tLia  delay;  but  it  would  be  mtJier  the  pubHcation  that  woiud^vo 
rise  to  them;  (e)  the  njaaon  pven  by  St.  Augustine  is  strictly  modieni;  "Coi»- 
fcaa.,"  8,  3.    C,  27,  q.  2,  c.  2&. 

*  Oistom  of  acconipan\'iDg  tho  exchange  of  consent  with  the  pci^ing  of 
some  object,  —  for  exanaple,  a  pieve  of  money,  a  fruit  or  a  flower.  Ex.  in 
"Invent  dea  Arthiv.  du  U6p,  de  I'-Auhe,"  SnrioB  G,  1S06.  p,  429:  a  man  and 
a  woman  beo&rac  cngORcd  to  a  (une  pUywi  on  a  flute!  f.  a  wornnn  who 
receives  a  pin  as  a  pledge  of  marriit^  has  herdoubts  upon  the  validity  of  be- 
trothals contrart^l  in  this  manner. 

'  II  wai  customary  to  set  out  at  one  and  the  iwune  time  in  the  sacoe  deed 
(contract  of  marriage)  the  oom^ent  of  the  two  betrothed  pnrti««  arid  th?  po- 
cuniary  agreemenla  which  were  made  with  a  \'iew  lo  the  propoeed  marriage; 
Cayron,  '^Le  I'ritcticien  Fr,"  16<ii,  p.  343,  Other  exainplea  in  VioiUt, 
p.  423. 
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was  capable  of  becoming  engaged  ("habilia  ad  matrimomuin, 
habliis  ad  sponaalia").  Those  who  had  not  yet  attained  puberty 
could  validly  become  engaged  after  the  age  of  seven  years,  the  age 
of  discretion,  on  condition  that  they  bad  the  authority  of  their 
relatives  or  guardians.'  The  relatii%'e3  themselves  betrothed  their 
children  who  were  of  tender  age  or  absent,  one  may  guess  with 
what  motives.*  The  tie  formed  by  tlie  betrothals  was  not  a  very 
firm  one.  Its  rupture  took  place:  (a)  "mutuo  dissenau";  (fc)  by 
the  changes  which  took  place  in  one  of  the  spouses  (disgrace, 
heresy,  leprosy,  becoming  notoriously  rich  or  poor),  a  serious  in- 
sult {boasting  of  the  engaged  man,  absence),  an  impediment  to 
the  marriage  taking  place  after  consummation  of  the  betrothals 
(intercourse  between  an  engaged  person  and  a  relative  of  the 
other)  V0W3  or  entering  into  holy  orders,  expiration  of  a  certain 
agreed  time,  marriage  of  one  of  the  parties,  refusal  of  a  child  who 
has  arrived  at  the  age  of  puberty  to  ratify  the  promise  made  in 
his  name  by  his  relatives.' 

§105.  The  Same.  —  Valid  betrothals  carried  with  them  an 
impediment  to  the  marriage  of  each  of  the  engaged  parties  with 
the  near  relativea  of  the  other.  Th*  obU^ntioD  to  mMry,  which 
become  incumbent  upon  the  engaged  parties  as  a  result  of  this,  was 
enforced  by  means  of  ecclesiastical  censure.  An  action  eould  be 
brought  before  the  ecclesiastical  judge  against  the  recalcitrant 
betrothed,  and  he  was  adjudged  to  be  "in  sponsum"  or  "spon- 
sara."  *  These  severe  measures  tallied  very  well  with  the  old 
taws,  according  to  which  the  betrothals  were  scarcely  to  be  dis- 
tinguished from  the  marriage  itself.  They  were  rejected  at  the 
beginning  of  tlie  seventeenth  ceuturj'  by  the  jurisprudence  of  the 

1  Afojrwr*,  "Fan  de  Biarn,"  p.  177;  Gratian,  C,  31,  q.  2  nnd  Z-  Vttria- 
tions  of  the  canoo  law,  which  finally  no  longer  demands  thia  authorizAtioa" 
Etmein,  I,  159, 

»  Ernnein,  I,  161.  Gralian,  C,  21,  q.  2,  c.  2;  C,  30,  q,  2,  c.  1:  "in  Yl."  i,  2, 1. 
These  betrothals,  excepting  in  very  early  times,  were  only  binding  upon 
children  ii  they  were  expreaaly  or  taritly  ratified  after  they  had  altaiucd  the 
aae  of  puberty:  Bcaulcmpg-Beaupri,  "Cout.  de  rAnjou,"  11,  2l>3i.  ^  But, 
altliflUKh  the  law  was  ciurh,  fts  li  matter  of  tact  brtrotliola  formed  in  thLj  way 
vvK  Often  forced  upon  tlie  children,  whoeo  consent  haii  been  anticipated. _  It 
vae  all  too  often  the  pums  with  mBrriage  aa  it  wils  vdih  regard  to  enCerinR  into 
religious  orders.  Cust-omSi  which  were  stronger  than  the  Itwa,  allowed  only 
R  very  limited  frewlcm  to  the  spnuses.  Cf.  Goneourl,  "La  Femme  au 
VUl"  B^"  p.  22  faccoiint  of  the  marriage  rjf  Mme.  d'Houdetot) ;  Imm- 
liert.  VII,  si  [1403);  B.fie  Xiirey,  "Lyttrcs  de  Henri  IV,"  4  659;  Wehrhinger, 
'•Div&ree  de  Napolton,"  p,  159.    Infra,  "I'uberty";  "Arch.  f.  Kirch.,"  18S5, 

■  EnumenitioD  in  the  veraee  attributed  to  E^istacke  dji  Bellay. 

*  Dig.  X,  4,  1,  10,  17:  censures,  e^cconununicutioD,  impiiaoaiiient. 
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Parliaments;  ^  the  ecclesiastical  judge  liad  only  power  to  declare 
that  the  betrothals  were  dissolved  and  to  inflict  a  light  penance 
upon  the  guilty  betrothed.  But  the  other  betrothed  had  the 
right  of  addressing  the  secular  judge  in  order  to  obtain  dam- 
ages.' The  penal  clause,  which  might  have  been  abused  in 
order  to  force  pHXjpIe  into  marriage,  was  always  forbidden.^  This 
was  not  so  in  the  caae  of  the  earnest-money,  which  was  often  piven 
by  one  betrothed,  to  the  other;  this  was  too  small  a  sum  ordina- 
rily to  have  any  restraining  effect  upon  marriage;  it  was  tolerated 
by  making  the  betrothed  who  was  in  the  wrong  lose  it.  —  The 
usage  of  betrothals  has  lost  all  importance  since  the  Revolution; 
the  Civil  Code  does  not  even  make  any  mention  of  them. 

'  Lovsel,  103:  "Arr6t3  Dep,,"  16(W:  Le  RidatU.  "Code  Malr.";  P.  t/e 
Cambsn,    Proc^d.  en  I'offic,  de  Paris";  Furel,  "Abus,"  5,  !,  20;  PoiWir,  51.. 

■  In  Urn  there  was  aeoa,  not  an  dbligntioa  "ex  delicto,"  but  oa  obligatioa 
to  larry  oat,  wJuch  rewlved  it^cU  into  iIo-inuKea:  ttue  waeeO'metiinu  aa  in- 
direct means  of  compulsion,  Aiid  aas  n-hich  v.-aA  almost  ga  efficafioua  as  th<e 
puniBhments  of  the  Church.  Cf.  in  English  law,  "Broach  of  Promise."  Ctai 
the  estimation  of  dftmagea,  see  the  authors  cited  in  tiie  preceding  note.  "  Law 
Quart.  Kev.,"  1894,  X,  135. 

'  "Cod.  Just.,"  ■'beHT»ons.j"3;  Dig.X,4, 1, 29:  "Et.deSt.  Louia,"  t,  124. 
In  Burgundy  the  penal  clause  is  admitted  (1350):  Beaum.,  $4,62;  P.tUFonl.. 
15,  32;  Launay,  ''lost,,"  2,  4;  IJosliensii,  p,  34L 
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Topic  3.  Celebration  of  Marriage 

{  106.  Canon  L»w  Pr>eviou0  to  the  |  lOS.  Civil  Lo^ktion. 

Council  of  Trent  6  IIX),  Mfuriagc-  of  Protest&nta. 

S  107.  Council  of  Trent.  |  UO.  Revolutioaory  Law. 


§  106.  Canon  L&w  PreviouB  to  tlifl  Council  ot  Trent.  —  WHi'ile 
considering  marriage  as  a  SHcrament,  the  Church  had  not  im- 
posed upon  the  faithful  any  particular  form  for  Its  celebration.' 
It  referred  for  its  carrying  out  to  the  civil  law,  and  especially  to 
the  Roman  laws,*  It  is  thus  that  it  !ifld  inteipretfld  the  Roman 
maxim,  "Nuptias  non  concubitua  sed  consensus  facit,"  in  this 
sense,  that  marriage  was  formed  simply  by  the  exchanging  of 
consent  between  the  sfxiuses,*  The  act  thus  found  itself  simpli- 
fied and,  if  one  may  say  so,  reduced  to  its  moat  simple  expression. 
This  doctrine  did  not  prevaiS  without  some  difficulty;  not  only  did 
it  run  contrar>-  to  the  Germanic  system  of  the  betrothals,  but  it 
Struck  at  a  ma.Yim  which  perhaps  issued  from  the  Germanic  cus- 
toms concerning  tlie  "traditio  puellne,"  perhaps  from  the  popular 
conception  of  marriaf;e,  the  maxim:  ■'Matrimomum  desponsadone 
iuitiatur,  commixtione  perficitur,"  *  Marriage  is  only  perfecte*! 
by  its  consummation,^  so  much  so  that  in  later  taw  *  a  marriage 

'  Majriage  AiHtt  the  intervention  &f  the  "Pererator"  Cltslyi  late  Midiile 
Arm},  who  estahlishc^i  the  eonaent  of  the  parties  and  the  drawtnfi;  up  of  the 
deed,  and  declnred  that  the  BpoUBe.i  were  united.  How  are  we  to  aciwunL  for 
the  ptirt  jjlaved  by  thb  pommage?  Civil  raarriage?  Frieiiberg,  "EheschI,," 
5;  Sohm,  "TrftuunK,"  2;  Th-mer.  "Z.  f.  Kirch.,"  1881,  p.  209;  BrandiUwie, 
op.  dt.j  fiiijSni.  "Per  lu  Storia  d,  TAi.  Matr.,"  p.  26.  See:  Marriage  eslab- 
Ushcd  by  notoji^  dp«d;  Fnedberg.  "D.  zei.  f.  Kireh.,"  IV,  Z&4;  FriaibcTg, 
"Handb.  d.  Kirch.."  S  153;  FntcUa,  "Studi  Seneai,"  1896,  p.  3. 

'  Saini  P.  Damien,  Yva  de  Chartrca,  vftea  cite  the  Roman  textaT  P.  Fout- 
nier,  "Yves  deChartrea"  ("R.  G,  H.,''  I898,p.88);"Z.  f.  Kirch.,"  ISSD,  2S0. 

'  Joseph  and  the  Virgin.  In  this  nense  the  Fathers  of  the  Church, —  Igim- 
tiiis.  Chi^sostom,  Ambrose,  Augustine,  —  cited  in  Graiian,  Q.  27,  q,  1,  o,  I 
ttteif. 

'  Cf.  "Geneeia,"  ii,  24;  coarse  usages:  Agde.  39, 

'  Frtuen.  p.  92,  206  (contra,  2d  ed.);  Heuster,  "Inst.,"  U.,  282;  Ficker, 
'■Mittheil,  Inat.  f.  Oeeterr.  Gesch^"  188,  2,  70;  H6rmann,  op.  cit.;  Sefiling, 
p.  174;  Sckerer,  "Arch.  f.  Kalh.  Kirch,;'  1891,  p.  353;  FoTtmttr,  "Yves,'' 
P;  91.  —  Aa  we  see,  l!ien?  fire  ae  to  tlh«  formation  of  marriage  at  least  three 
distinct  tendencies:  from  this  there  arise  in  science  three  contrastinii;  theories: 
let,  theory  of  the  betrothnla ;  2d,  theory  of  th«  "copula;"  3d,  theory  of  the 
"conm-cauH";  FrcUen,  "Arch.  f.  Ka.th.  tiirch.,"  67,  369- 

•  Aeouirement  of  the  tnarriane  portion,  Beaumanctir,  13,  25  ("Compaignte 
pamele  '):  Loved.  140,  Cf.  "Bretagnp,"  4.50  Cputting  the  foot  into  bed; 
Qennan  ''Beilager Bimiiyes,  "Mar.,"  1  (prohibition  ol^tfi  between  spousea 
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can  only  be  entirely  dissolved  when  it  has  been  consummated. 
Then  only,  they  say,  does  it  represent  the  union  of  Christ  and  the 
Church.'  So  long  as  there  has  not  been  my  consummation  it  cum 
be  broken  by  the  entrj'  into  religious  onlera  of  one  of  the  spouses,* 
and  tlie  pope  has  authority  to  diHaolve  it.'  Anomalies  for  the 
jurists,  survivals  for  the  historian.*  The  later  canon  law,  as  it 
was  fixed  by  a  celebrated  edict  of  Nicholas  I  for  the  Bulgarintis 
in  866,^  depended  exclusively  upon  the  consent  of  the  spouses.* 
The  Gennaitic  Customs  lost  all  legal  importance,  fiJtbough  in  many 
localities  in  Germany  the  consuiumatioj)  of  marriage  was  s.^ta- 
bolized  during  the  Middle  Ages  by  the  ceremony  of  the  "  Beilager"' 
or  going  to  bed  of  the  spouses  in  the  presence  of  witnesses.'  The 
theory  of  consent  had  never  sufficient  strength  to  relegate  to 
the  background  the  nuptial  beaediction  *  by  the  priest,  although 
this  pious  custom  dated  back  to  the  time  of  the  apostlea.'  It  was 

only  after  consumniatioo) ;  "L.  Sax.,"  S  [birth  of  a  eon);  Bwediali  law; 
"Aeeencio  tJiori,"  banquet;  Grimm,  135. 

I  U  the  oiarnace  has  not  bceo  coosiuauuitcd  the  '•n^b  who  survivea  la  aot 

»  Gtaiian,  0.  27,  q,  2.  For  escfunplc,  St.  Miwaipf  and  St.  Alexis.  Various 
expUmatioiu :  ej,  "Conimentark'a"  of  Bernard  <if  Farms,  Hastieiitia,  Pariar- 
mibiatu.  Eutchng  into  tho  roli^ouH  profesaou  does  not  break  the  "omtri- 
monium  raliun  et  consummatum/' 

•  By  reoDoa  of  the  fidlnc**  of  kw  Icp^ilalive  ixiwer.  A  very  commodioiu 
GxpcdicEit.  and  one  which  is  frequently  made  use  of  to  eonceal  oiTOree. 

'  Cf.  Kg.  X,  i.  13,  2  ("afliotL:L8  aupcrveniens");  Dig.  X,  4,  8,  3  ("lepra 
Bupervciiiciia");  4,  16,  I  and  7;  4,  20,  1;  4, 1,  19. 

•  ''Secundum  iegea,"  Labbe,  VlII,  518,  Art.  3  (uaagea  of  thfl  Rmniin 
Chtuch);  Oroltan,  "C,''  27,  q.  2.  1  aod  2;  Councila  of  Chfiloiw,  813;  Trihur, 
893;  f/-  TVoiA,  909  ("dotaLam  ci  a  pnrcatibtu  ttadiCnlu  p^r  beDedictlPn^ill 
BACerdotum  acdpiat";  no  annulment);  "  Pseado  Iiiid.,"  ed.  HvMchiuM.  p.  S7; 
"Fttnw  Capit.,"  7,  484,  170;  GUusem,  "Et.  s.  le  Conaent.  d<»  Epoux  au 
Mariagc," 

•  Examples  in  Chroiucles,  Poems,  Oautier,  "Chevaleric,"  p.  3.M.  But 
^.  contra  ■■  Betrothals,"  "Consent  of  the  Relatives";  Jo^ice,  pp,  ISl,  18S, 

'  Cf.  "Marriage  by  Abduction":  WeinhoUl,  "Deut.  Ftauen,^'  I,  399;  Ha- 
nauer;  "Sachsenap.  Landr.,"  I.  45,  1 ;  Stryt,  "  Usus  Mod.  Pandect."  23,  2, 
2L.  If  the  huabaad  di«a  before  the  offieial  retiring;  together,  the  wife  does 
not  attain  the  [)ccuni&rir  &4lv'iintage!<  vWifh  result  for  her  from  the  marriage 
(dowpr,  rights  of  inhflritaiiPc). — ^  The  very  wideaprrjuj  eilstOE)  in  France 
of  taklitK  1  bowl  of  tnitk,  Bodp,  A  rOaat,  hfit  wine,  etc-,,  to  the  newly  in(\rriod 
couple  mxm  thoy  were  in  the  marriage  be<l,  undimbtodJv  had  no  other  oripn: 
'■F.deB&im,"267;  PinwiM,  "Folk-Loredu  Poitou,"  p,48S;  Sd&Oiof,  "Contefl 
Popul.  de  la  Hauto-Brcta^e,"  p.  136.  This  lost  exponent  of  thn  folk-Ior« 
establishes  that  there  are  loeiuitiee  in  which  thft  newly  married  eouple  eohfjsit 
only  U[)tin  the  second  dav.  CJ.  as  to  this:  Fournrt,  "Adult^re,"  p.  52;  "Ofd." 
1356,  iSaS;  "Arr."  1439  (prohibition  forbidding  the  Biahop  of  Amiens  to 
denuiul  an^hing  from  newlj|  marriod  people  for  having  slept  together  the 
firat  tlinw  nights  of  the  marriaee). 

«  Sil^-idi.  "Arch.  Giur.,"  1894,  p.  173;  BrandUeme.  "Ac.  So.  Nap.,"  27 
269:  "Riv.  p,  sc.  Giur.;'  18,  1.  C/.  Ru^ni,  op.  dl.;  PaMia,  "Studi  Sen,," 
1»(M,  3. 

•  Tlia  idea  o(  dnwing  down  odestial  fsvora  opon  the  act  which  b  bong 
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not  classified  among  the  essential  conditions  of  mamagie.'  The 
Church  limited  itself  to  recommending  it,  and  to  the  infliction 
of  penances  upon  those  who  did  not  subject  themselves  to  it.' 
Thenceforth  there  were,  in  fact,  two  sorts  of  marriages:  the  one 
ofHcial  to  a  certain  extent,  sokma,  public*  "in  facie  Ecclesiae,"  * 
the  other  a  private  act,  secret,  a  marriage  by  simple  consent,"  or 
what  was  the  same  thing,  the  "sponsalia  per  verba  de  prsesenti." 

carried  out;  Duchtme,  "Orig.  du  Culte  Chr4t.,"  c,  14;  TetiuUian.  "Ad 
Uxor."  2;  9.  Rescript  Nicholas  I  to  tbe  Bul^ariaoa,  86fi:  "spousalla," 
"subarratio."  "tbelloa  dotis."  masa  uui  beaedictioa  of  tlte  tipouse^  while 
the  veil  C'palliuin,"  "paiJe  J  b  extended  o-ver  them,  orowning  them  aa 
they  eome  out  of  church.  Thie  is  the  first  test  which  dM^i-sbcs  in  detail  the 
Christluj)  nt&i  a-pport-ainlng  to  majTinge,  and  it  is  remarkable  to  see  that  they 
80  cioselv  resemble  the  pjigan  rites. 

'  Graiian.  "C,"  35,  q.  6,  c.  2;  Tertutlinn.  "De  Fudie.,"  4.  Even  in  the 
thirteenth  century,  eecond  marriagra  are  not  blessed.  Council  of  Lateran, 
1215.  c.  51;  Paris,  1429:  Narbonne,  1551,  etc.  BotdiUier  se^  in  them  only 
an  ''nonora  ble  thing,"  11,  S;  ViaOel,  p.  42.5. 

'  CJ.  "  Aj)pointmont  of  Marriage  Portion."  Council  of  Ariea,  £24 ;  Gratian., 
C,  30,  q.  5,  c.  6;  "Faux  Capit.,"  7  ,  463.  Gernianic  Marriage  Portion. 
At  Rome  the  "instrunieatum  dotale"  served  to  liiftinprvish  marriage  from 
concubinage  and  as  a  proof  of  tbo  "nuptite":  "0)d,  -Ju^t,,''  5,  4,  2^  s.  Livina 
toK^tiier,  tt,i.>w,  was  a  presumption  of  marriage  between  persons  -of  equal 
elation  in  life,  and  later  on  between  iwrsona  who  were  free:  "Nov."  74,  4, 
and  117,  4:  "Wis.,"  3,  1,  — Mare-ulft.  2,  15;  "App.,"  37:  "arm.,"  14,  etc; 
■'L.  Rib.,''  37.    See  tV™  "CoMubinafie." 

'  The  Capitularies  prescribed  it  ("Cap.,"  755,  c.  15)  bo  aa  to  prevent 
incestuous  and  irregular  marriages  ("Cap.,  S02,  c.  35;  §04. etc.;  "F.Capit,," 
6,  408;  169,  4S3),  but  not  under  penaUy  of  nullity  (c/.  however  Potbirr,  IV, 
3.  2) ;  the  penalties  wliich  were  decreed  fdl  into  difluse.  Leo,  the  philom-pher, 
in  bl5,  "Nov.,"  89,  pronounced  tlieir  nulliiy.  Cf.  as  to  Sicily,  "Ass.  Nor- 
inande"  of  1140;  "Unat,  Sic,"  3,  20. 

'  A  thing  whicli  very  clearly  Ehowa  the  nuMliaiy  character  of  ihe  inter- 
vcntibn  of  the  prie^  ia  that  the  nuptial  benediotion  wo^  not  giv^oi  in  the  in- 
terior of  the  church  before  the  altar,  but  "ad  valvaa,  ad  fores  eeeleaiffl,"  at 
the  door  of  the  church.  At  least,  eucb  wus  the  general  custom  during  rather 
a  long  period.  The  priest  askwl  the  spousea  If  they  consentwl  to  take  each 
other  as  husband  and  wife,  and,  upon  their  replying  in  the  nfiirmative,  gave 
them  hie  blessing:  Darfsfe.  '"Etudes,"  p.  28S  (Scandinavian  law). 

*  ErattnuB,  "De  Matr.,"  67:  the  marriage  may  be  concluded  "nutu," 
■"litteria,"  "aigno"  (driving  of  a  half  of  a  piece  of  money),  "facto."  "eilentiq" 
(the  rdatives  come  to  an  aKreement  before  the  future  ffpousea,  who  remain 
fiilent).  Harriage  tbraugh  an  agent  was  theocefcrlli  looked  Upon  as  being 
lawful.  ('/,  Micheht,  "Orig.  (in  Dr.  Fr.,"  pp.  27,  32;  Hanaver,  "Mf^rn.  Aea^T 
SlanislaB,"  1893,  260:  the  agent  lies  down  with  ihp  engaged  woman  com- 

Eletely  armed,  with  his  right  arm  and  his  right  foot  bare,  and  a  naked  aword 
ytween  them  (offieial  "  Beilager  ").  Marriage  by  an  agent  of  Frcdericlc  III 
and  l<3eatLor  of  Portugal,  and  of  Maximihan  and  Ann  of  Brittany.  Other 
examples  in  1477,  150L  and  1737  (at  LunS'inlle) :  "Glose  du  CH*cret  X,"  3,  34, 
14  [qf.  23,  2,  5);  "in  VI.  de  nrocur.  in  f.  Acta  8.  Sedis."  16,  10;  Lohmt- 
tiye,  "Good,  d.  f.,"  p.  133;  Laorhie,  "Navarre,"  II,  183  (in  1336,  1384). 
After  the  Council  of  Trent  the  celebration  of  a  marriage  through  an  agent 
has  no  meaning,  for  it  does  not  do  away  wth  the  necessity  of  another  cele- 
bration taking  place  between  th(!  parties  themselven:  Welsekinger,  "Le  Div. 
de  Napolton,^'  p.  158.  At  the  same  time,  the  doctors  disagreed  u[X]n  this 
eubject:  Pothier,  no.  367;  L>nr.  ik  Mitiilaiie,  "Diet,  de  Dr.  Canon,"  see 
"Procuration." 
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It  is  scarcely  necessary  to  point  out  the  serious  inconveniences 
which  resulted  from  the  concealment  oE  marriage:'  bigamy 
waa  freqiieat,  the  condition  of  the  parties  uncertain;  one  eould 
always  oouteat  it,  as  tlie  status  bad  not  been  proven.*    In  the 

'  This  mas  Temsdi«i  to  a  oertftin  extent  bv  Buuu  or  Fnblicatlan  of 
lUrtiag*:  Viotlel,  p.  372;  iticiOer.  fig  2137,  2S1;  /^otAier,  no,  M;  iiuninU  de 
AMailL.  see  "Diet,."  Mcriirt,  F<^he.  "  E.  h.  Dr.,"  13,  563.  PrecedeJiW: 
TrTtullian,  "DePudic,"  iilipwi..  "DeMonog.,"  II5  "Ad  Ux.,"2,  "In  Fine"; 
"Ep.  ad  Pfityc,"  Tbe  fDrbidciing  of  ioceatuous  or  irreguJar  maniagi^  inktst 
have  co[itn(>«t«l  t»warils  the  iu£OJ»(ftniiipe  tlip  custom  of  having  the  pro- 
jMifled  ijiTirriunes  of  the  faitliful  kac-ivn  beforehajicl,  PenaJty  of  Ji  ruyiU  lifiim 
pronounceci  by  the  Cii|iitn!ari(>s :  S02,  35;  "F.  Capit.,"  2,  130;  :V21,  4l)S; 

3,  179,  aSO.  46i;  Gralinn,  C,  30,  q.  6,  c.  1.  From  tliia  aroae  publicationa. 
Id  the  twt^lf  th  century  it  bMajne  a.  custom  of  the  Gallican  Church :  Dig.  X,  4, 
1,27.  "Banna"  or  "ileoiinciationes"  publishcMl  by  th*  pritwt.  VwlUt.  p.  430: 
St  the  brKinninfC  of  the  twelfth  cenliin,'  at  fheronanne,  where  thoy  were 
piibliahied  in  H50;  Eudes  dc  Sully  organised  them  in  Paris  in  1198.  The 
Council  o(  Latcran,  121S,  made  them  igencrsil:  Dig.  X,  4,  3,  3.  Sanction:  & 
(jin  for  the  spoiisce  or  the  pritwt  aiid  no  reputed  marrinfEc.  The  Coiini^i]  of 
Trent,  h.  2^^  c.  1,  renews  Lhetii'  prwmptieins  with  thoohjcct  of  avoidinji!  hidden 
and  incistilcxiB  marriBgci  (3  pubIi<;atio[iH  diinn^  3  successive  holidaji^), 
Mspenaiition  if  thore  is  tiny  ri.ffc  nf  the  miLrringe  bwng  maliciously  prevented: 
"Ord.-Dlob>."  15T9,  40.  Analogous  provisions:  publication  at  Lhc  tinip  of  the 
BGrmon  in  the  parish  church  of  each  one  of  the  parties  and  their  fathero  ajid 
mothers.  The  interval  between  the  holiila-ya  varies  in  the  dilTert'nt  ilicceses 
(Orli^ujui:  1  day)-  The  Ordiii:mre  of  lilois  only  ollou'etl  the  bishop  to  di»- 
BKBse  with  two  publii'miotti,  and  ihi-n  only  for  an  uruent  ani]  lawful  need 
(oppoaitiun  ofTered  through  luidice,  prej^ancy  of  the  enKagod  wonian);  but 
thcv  often  went  eo  far  to  di^pfmie  mtli  th(!  three  pubtication;!,  and  that 
witnout  cause.  As  to  the  rem unerat ions  demandM  by  the  elenc.  rJ- 
FSvret,  Abua,"  5,  2,  32,  —  The  printinal  effect  of  hmins  wtw  to  faciliUite  ob- 
jections. Before  they  were  piibiisheil  the  ^aji^h  pH^rft  had  to  malie  sur9 
of  the  eonsenl  of  the  parlies,  and,  if  need  be,  have  brought  tf}  Ijiin  tlie  consent 
of  the  fathers  and  molhorH  or  guardians  and  custodians.  An  Order  of  June  15. 
1691,  provided  for  the  Iceepins  of  n  regBtcr  to  contain  these  objertions  and 
renunciations.  C/.  Civil  C^Mie,  67.  —  Lack  of  pubticftlion:  the  prieot  is 
aubjectc«J  to  canonic  pennJtiee  and  a  fine;  the  marriage  is  not  void  ao 
coroing  to  the  canon  law  (diapenanlion'*) ;  French  j  urispruiJcnis?  itself  at  first 
held  that  ihey  were  void,  hut  made  this  apply  only  after  the  seventeenth 
century  to  Uie  marriagee  of  minors  that  were  concluded  without  the  consent 
of  their  rdativca:  De  Verddin,  ".\nalyae  dee  .  .  .  M6mairea  du  Cicrg^," 
1821,  1,  419;  f-owrf,  M,  S;  Dfnitmrt,  "Ban." 

*  The  canon  law  bad  made  the  proof  of  marriage  easy;  just  as  it  had  its 
fornmtion:  witneawa.  authenticated  or  private  writing,  poBscK^on.  of  ntotus, 
regifitcre,  French  legislation  ahowod  itm'K  In  be  more  severe.  —  Witnraises: 
two  are  suf&tient  for  the  proof  to  be  ahaolute  (even  relatives).  It  was  puJBcient 
if  they  bad  seea  the  iiiving  of  the  ring  and  had  token  part  in  the  cuetomary 
celebration.  The  Ordinance  of  Blois.  in  providing  for  the  keeping  of  reif- 
ieter^,  wished  to  set  aaide  the  yiroof  hy  meana  of  witneases;  and  the  Ordi- 
nnncea  of  1G29,  40,  and  l&'t9  logically  c^me  to  the  conelu^ioo  that,  &s  a  gent-r^ 
thing,  marriafte  uould  not  be  proved  excepting  by  nteans  of  the  tt^tera 
(this  being  f'ontrary  to  the  catioia  law;  Pnnorm.  oft  Dig.  X,  2,  18,  13).  A 
privati^  writing  wftH  also  foiicid  to  be  sct  ftiidc,  fta  a  (leneriJ  rule.  The  notarial 
n<*d.  which  was  formerly  in  use  (c/-  Italy  upon  thiw  point)  (Order  of  Fdi. 

4,  1576),  was  forbidden  by  the  Ordinance  of  Bliiia.  1579.  44.  The  contract  of 
marriage  did  not  prove  the  marriage:  Dig.  X,  '1,  "Xi.  U.  Difficulties  as 
to  pomesnion  of  status,  its  riements  ("nomen,"  "traetatua,"  "fama")  and 
their  respective  forma:  "Deeia,  Gapell.  ToIob.,"  q.  373.  — The  declaration 
a  oot  here  a  proof  (cj.,  hawcvcr,  ad  to  "copidik"  following  "spooatUia  de 
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same  way,  nothing  was  easier  than  to  break  the  conjugal  tie. 
Very  often  this  dependeil  upon  the  spouses  themaelves,  or  upon 
one  of  them.  The  evils  of  this  practice  to-day  close  our  eves 
to  its  beneficial  side,  and  to  that  which  caused  it  to  remain  in  ex- 
istence four  centuries.  It  alone  could  assure  the  full  independence 
of  the  individual  (especially  of  the  woman)  in  the  most  serious 
act  of  life,  and  at  a  moment  when  everything  seemed  to  conspire 
to  take  it  away;  the  sovereign  disposing  of  the  hand  of  Ida 
daughters  to  his  subjects,  the  lord  imposing  on  hia  vassal  until 
the  age  of  sixty  the  service  of  marriage  and  forcibly  marrying 
his  serfs,  and  finally  and  especially  the  family,  wliieh,  having 
little  regard  for  individual  tikes  and  suitableness,  only  too  often 
made  of  the  conjugal  union  a  bargain  in  its  own  interests.  The 
only  means  of  removing  the  individual  from  these  influences  has 
been  the  recognizing  of  marriage  contracted  without  formalitira 
and  without  publicity.  It  ia  this  which  accounts  for  the  fact  that 
in  countries  of  exaggerated  individualism,  as  among  the  Anglo- 
Saxons,  it  has  been  possible  to  uphold  marriages  "solo  consensu" 
for  so  long  a  time.   The  marriages  in  Scotland  near  the  English 
frontier,  before  the  blacksmith  of  Gretna  Green,  only  ceased  in 
1843.^  In  our  day,  and  from  the  time  when  freedom  of  marriages 
was  assured,  solemnities  and  publicity  have  merely  afforded  addi- 
tional advantages. 

§  107.  Council  of  Tr*nt' —  (Session  24,  1563,)'  The  abuses 
resulting  from  secret  marriages  were  such,  however,  that  the 
Church  at  last  decided,  not  without  some  hesitation,*  to  break 
with  its  secular  discipline.'  The  Council  declared  that  the  spouses 

future  ■').  —  Clandestine  marria^fpa  proved  by  nitne^ea,  etc.,  pould  not  pre- 
vail itgainst  a  later  marriage  mhirli  wiw  nublic.  -—  As  to  «sceplioiia!  pruof  by 
meaiu  of  witneases,  etc.,  cf.  PoUiier,  cd.  ISitg.,  vol.  X  P-  C.  civ.,  48.  Po^l, 
"Certtficates  of  Civil  Status." 

'  Tlie  English  evadeti  thdr  law,  wiiich  demanded  the  preaeace  of  a  priest 
(I753J  by  being  married  at  Gretna  Green :  the  bluckatnith  servtid  m  &  wituesa 
and  the  regiater  whicb  he  kept  fftcililsted  proof  oE  ttc  deed,  ViaUet,  p.  428, 
o,  1:  the  j>ftridh  primt  r>S  Lfty-Saint-Rcmy  in  Lomiae  id  the  counterpart  of 
the  blnck.^mitti  of  Gretna  Green. 

'  "Hist,  du  Concile,"  bv  Stirvi  a>id  Paliaiyieini:  SchiiUe,  64;  FHedberg,  107; 
Sohm.  187;  Siilig.    Publie.'d.  Tridunt.  \\.,"  \im;  Druffet.  "Mon.  Trid.,''l884. 

'  Piiis  ly  reserved  to  hiiDijf-lf  alonp  the  riEht  to  interpret  decreed,  and  very 
soon  this  TiKht  passed  to  the  CoDfEreeation  of  Cardinals  of  the  Council  vrhicn 
was  created  in  1564.  The  iorisprudence  of  this  body  waa  an  authority  uponr 
the  Eubj(;ct  of  murrioge.  Choice  of  ita  rfHdIutions  in  Schulle  and  Richtet,  1353 
(ed.  of  the  Council),  "Jur.  Literal.,"  18!m.  7,  16. 

*  Controvcray,  according  to  Paolo  Sarpi,  betwwn  the  Dean  of  the  Sof- 
boon«,  M&tlljira,  ^'hn  w»a  Uostilo  to  the  reform,  aJid  tho  JeeuLt,  Salmeron. 
OppOMtion  of  ,S8  prelfttfts  ivhen  the  vote  waa  cast. 

'  It  wna  said  formerly:  "  to  drink,  to  eat,  and  to  sleep  tOKtither,  —  this 
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were  incapable '  of  mairj'ing  one  another  excepting  in  the  pres- 
ence of  the  priest  of  their  parish^  ("propriua  sacexdoa"}*  and  of 
two  or  three  witnesses;  every  marriage  celebrated  in  another  way 
was  branded  as  a  nuUity.  Thus  marriage  became  a  solemn  and 
public  contract;  *  neverth«le^,  it  was  always  the  coutractiny 
parties,  and  not  the  priests,  who  were  looked  upon  as  the  min- 
isters of  the  sacrament.  After  having  asked  the  parlies  if  they 
consent  to  take  one  another  as  husband  and  wife,  it  is  true  that 
the  priest  should  say:  "Ego  vos  in  matrimoniimi  conjungo";  but 
this  is  not  a  compulsory  form ;  ^  it  is  only  the  presence  of  the  priest 
which  is  required  under  penalty  of  nullity,  isuch  is  the  doctrine 
of  the  canonists,  and  as  a  consequence  the  priest  finds  himself 
playing  no  other  part  in  the  marriage  than  that  of  a  witness  quali- 
fied as  "spectabilis."  In  reality,  from  the  moment  when  his 
presence  becomes  indispensable,  when  no  one  can  take  his  place, 
he  is  mther  a  party  to  the  act  than  a  spectator;  it  is  said :  "  the 
spouses  marry  one  another  before  the  priest  ";  the  expres^on  con- 
is  niannaKe,  it  seems  to  me."  After  Trent  it  waa  Dcceasary  to  add,  "but  the 
Church  muat  have  sanctioned  it." 

'  Tliey  did  ati  dure-  directly  lo  aiuiii]  a  morrioKe  which,  ycae  not  ma- 
ttafit^  in  Ihi  priwt'inT  of  the  priest,  because  it  »'b.s  ft  trlKlitio'Q  that  his  prw- 
ence  was  rmly  retjuirtd  "  ad  honeetatem."  This  ohjwt  was  attained  by  the 
cre&tioo  of  a  new  disahility.  Provlous  forms  of  nulhty,  such  ae  violence  tnd 
l&i'k  r>r  (DnnicDt,  cuuJit  Htill  Imia  allGct  clnndoelinei  niArnages,  bt'cauitc:  their 
v&lidnlion  touk  effwt  retroaRlively.  It  was  projuiawl  that  thoy  iihtiiilrl  aaaul 
the  civil  roEitrarit,  the  lesnJ  port  of  the  ttarrament;  but  the  general  opinion 
wan  tliat  llie  rontract  ia>md  tint  be  distingiiished  from  the  f.acrain»)Tit  itself. 

*  Domicile  of  hubitatioD  (and  not  of  origin)  or  readence  of  one  yeju":  Dig. 
X.  5,  38,  12. 

*  Oj-  of  unQthcr  prit^t,  but  with  the  pcrmiasioa  of  Uie  pariah  priest  ot  the 
ordinary:  Oeorije,  "^De  Parocho  Putativo,"  1859. 

*  Mamnge  by  u^ans  of  an  n^ent  between  persons  who  were  i^Meat  (special 
order,  vf^rbol  or  written)  ccntinued  to  be  permitted  (Henry  tV  and  Marie 
de  Medici,  /rnimbert,  XV,  345).  Sanehei,  2,  12,.  2,  admits  the  cxistenf^e  of 
marrtaKD  by  letter  (ordinarily  befortf  the  parish  pripat  by  the  perwon  who  has 
receiv«!  iti.  ConditionaJ  inarriaiie,  even,  was  not  forfndden.  in  §pite  of  iu 
diitadvaDtaKm*:  Din.  X.  4.  5.  It  wa^H  lawful  on  cnadition  that  one  epouae 
should  (tivc  money  to  the  other,  or  that  third  parties  shotild  (tive  thnir  cod- 
aent  to  the  marrra^;  it  was  unlawful  tf  the  conditions  were  not  written, 
unlfss  they  were  contrary  to  the  very  easence  of  the  marriaRC,  in  which  cane 
they  ihcmselvcQ  armtilled  it.  But  presumed  maniages  ("cupula"  following 
"apoQBalia  per  vorba  de  fiiiuro")  disappeared  (la«k  of  edcbration,  diffirtilty 
of  proof).  'Hie  nearet  marriage  was  not  valid  as  a  promise  of  marnafle. 
although  no  particular  form  was  required  for  the  latter.  As  to  conditional 
marriage,  aw  lanke,  "  De  Cond.  Matrim.  OppoBilis,"  IS51;  Manenii,  "  D. 
in  Apponibilita  d.  Condiiioni  u  Negoii  Giund.,'"  IfiSfl;  Riedlcr.  "  Bcdiiigte 
Ehwclil  ,"  1892:  {{wtsmvk,  sag  tteiniein.  "Uie  Bed.  Eheschl.,"  1892;  Rttffitii. 
•'Per  la  SMria  d-  Dir  Matrim.,"  p.  10;  Dig.  X.  i.  5  and  6-7;  "in  VI."  4,  I.  1; 
Gratian,  C.  "in  Pr.";  C,  27.  q.  2,  "palea."  8.  Id  the  end  thert;  waa 
Mten  in  them  nothing  but  ".spoaaalia  defuturo." 

*  Cf.  old  rituala,  where  we  find  for  example;  "Matrimoniiim  per  voa 
contractum,  ego  tomquam  miotetcr  P«i,  confirmo,  radfico  et  beaedico." 
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fnrmg  especially  to  the  old  law.  It  is  also  said:  "the  priest  marrios 
tlieiu,"  and  speech  thug  marks  the  change  which  has  taken  place 
in  the  part  played  by  the  priest.' 

§  108.  CItU  Laglfllatlon.  —  If  the  decrees  of  the  Council  of 
Trent '  were  not  received  in  France  because  they  affected  the 
ri|:hts  of  the  secular  power,  royalty  was  forced  to  appropriate  them 
to  itself  and  to  decree  them  in  the  form  of  laws  of  the  State.* 
This  was  the  object  of  Arts.  40  and  44  of  the  Ordinance  of  Blois, 
1579,  and  of  some  later  proclamations  which  rounded  them  out, 
particularly  the  Declaration  of  November  2t>.  1639,*  of  the  same 
obligation  of  celebrating  the  marriage,  under  penalty  of  nullity, 
before  the  priest  of  the  pariah  of  the  two  spouses  or  of  one  of  them,* 
in  the  presence  of  witnea^es  (four  instead  of  five).  The  Declara- 
tion of  1639  even  pvea  the  parish  priest  the  active  part.  It  is  not 
enough,  in  order  that  the  marriage  should  exist,  that  the  parties 
should  present  themselves  before  him  at  the  church  and  declare 
that  they  take  one  another  for  husband  and  wife;  the  priest  must 
declare  them  united."  He  is  not  only  a  "  spectabilis,"  witness,  he 
15  the  civil  and  religious  officer  of  the  State, 

§  109.  MuTiige  of  ProtefltMla.'  —  The  part  placed  by  the 

'  The  theoloRiana  diaagreed,  aa  they  aJwa^  did,  without  perceiving  that 
Uieor  cwatrury  theories  were  correct,  —  one  with  re^iiect  to  the  past,  and  the 
gther  with  rcapoct  to  the  future;  Dttrand  tie  M<iillane, "  Diet,,'"  eec  "  Mono^." 

*  Distinguiah  caaoas  rcli^tivc  to  dogma  from  decrees  relative  to  dii^ciphiie. 
B.»!/(?r,  "Dim.  9.  Ifi  Rfcebt.  dn  Cone,  de  T."  in  "Exam&a  du  P.  Wgiel,  de 
I'ErI.  b.  leMir  ,"  1817:  Le  Rutanl,  "Doitx  QuMt.  a,  te  Mar.,"  p.  344;  BibI, 
on  the  Council  in  "Jurist.  Literaturberieht,"  1896,  VII,  16. 

'  Cf.  forbidding  of  searet  marriagoa  in  Ijonibardy,  1783;  Tuscany,  1786; 
Nnples,  1718,  1767.  —  Ln^He,  "Navarre,"  2,  169  (co-existence  of  relippoua 
injLrnagf^  and  marriage  according  to  the  forum  in  the  ^ving  of  eameat-money 
and  surety). 

*  D'Aguaaeav.,  "CEuvres,"  1762,  V,  IQl;  III,  215;  A/erI»ij,  "R^p.,"  see 
"  Manage." 

*  "Ord,  BloiB,"  1^7%  40,  44;  1629,  39;  Nov.  2C,  1839;  Edict  of  Mareh  and 
Decree  of  June,  1897;  Decree  of  May  14^  1721;  Nov,  22,  1730;  De^Tee  of 
Apr.  ^.  1736. 

'  Thifl  wms,  however,  contested.  On  the  day  toUowing  the  Dcelamtion  of 
1639,  marriages  were  epiobrated  at  La  Gatilmine,  —  tinat  ia  to  aay,  beJfore  a. 
notary;  and  the  deed  was  made  known  to  the  parish  priwat.  The  parliament 
forbade  notariRS  to  establish  these  marriages,  Sept.  5, 1560,  and  anniUlcd  them 
AugU-st  12,  1692.  Tbe  Edict  of  1697  pronounced  the  most  severe  penalties 
agftimt  irregular  marriages  (c/.  "Di?cl.  i>oster";  Immhert,  XX,  2921.  Aa  to 
Gaulmin,  dea.n  of  the  ma.'jtery  -of  apptirations,  cf.  Des/nrges,  "Thtee,"  pp.  14fr- 
151.  Marriages  before  notaries  were  formerly  quit*  freiiiient;  prohibited  by 
the  Ordinance  of  Blois,  they  were  still  preserved  in  ploys,  because  it  wns  not 
Allowed  to  portray  eoclesiasti^a  on  the  stage;  Glaiton,  7,  155;  "M^.  dil 
dagf,"  V,  780. 

'  A.  Martin,  "Ann.  Ldg.  Wnevoiae  s.  le  Mar.,"  1891.  Let  ua  remember 
that  for  ProtertantB  marriage  ia  not  a  sacrament;  it  is  the  apousea  whu  be' 
cotDC  unit«d  themaelvfu,  and  it  is  not  the  priest  who  joins  them  together: 
SflAni.  197;  "Trau."  UO  {c/.  Ait.  in  1879). 
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priest  in  marriage  was  double,  civil  and  religious  at  the  same 
time.  The  reformers  could  not  ha\'e  recourse  to  him  without  re- 
nouncing their  faith.  Until  the  time  of  the  revocation  of  the 
Edict  of  Nantes  they  were  married  before  their  ministers,  invested 
in  the  eyes  of  the  State  with  the  same  powers  that  the  priesta  had 
with  respect  to  the  Catholics.'  The  Edict  of  Revocation  (October 
22,  1085)  punished  the  ministers;  this  was  the  same  thing  as  in- 
directly compelling  the  Protestants  to  be  married  before  Catholic 
priests.'  The  courts  gave  to  the  Edict  its  whole  power  upon 
this  point,'  folbwinp  the  Declaration  of  December  13,  1698, 
starting  with  the  fiction  that  there  were  no  longer  any  Protestants 
in  the  kingdom,  but  only  the  newly  converted.*  There  was  thence- 
forth no  way  of  marrying  open  to  them  other  than  to  abandon 
their  religion,  having  their  union  blessed  by  Catholic  priests,* 
Towards  the  end  of  the  eighteenth  century  Jurisprudence  be- 
came milder  and  thus  found  itself  prepared  for  the  Edict  of  I7S7, 
long  since  demanded  by  liberal  minds.  And  by  the  terms  of  this 
Protestants  could  marry,  accordingto  their  choice,  either  before  the 
first  oEEcer  of  justice  of  the  locality  or  before  their  minister,  acting 
no  longer  aS  a  minister  of  the  faith,  but  as  an  offit-er  of  the  civil  gov- 
ernment. From  the  time  of  the  Old  R^me,  the  diversity  of  religion 
had  had  as  its  result  the  secularizing  of  the  marriage  of  Protestants. 

'  Art,  40  of  the  Ordinaiioe  of  Bloia  did  not  apply  to  Protwrtante;  but  Art.  44 
waa  absolute.  Lkiict  of  Jtui.  17,  1.^61,9;  AuRUBt,  1570;  May,  iS76;  !<epteui- 
ber,  1577.  The  Eilk-t  of  Nftntw.  Ajml,  15B8,  Art.  23,  oomTielled  them  to  re- 
spect the  ioipecti meats  estubliahed  by  the  Church  and  ]tl)iCGd  malriniU'UiiJ 
octioos  in  wliich  they  were  piirtics  um ier  the  jurisdiction  uf  the  civil  jwlgea. 
Prote!tttnlfi  were  impliedly  authoriied  to  iriarry  before  their  own  minit^tera: 
Synod  of  l^o'9i  Brodeau,  on  Loud,  11,  122-  Their  mini.iters  kept  roisters 
in  the  saoK  way  as  parinh  pricalx  did;  and,  in  fact,  tbey  were  reco^xcd  as 
having  the  sam-e  authority  as  the  latter.  Viirious  atatutes  OtgaUted  tlUfl 
kei^pine  of  registers,  and,  Mnsequ^ntly,  admitt^i)  of  thi!  ei>]ebration  of  mar- 
riases  by  Protestant  miniaterB.  The  Order  of  the  Council,  of  .Sept.  15,  1085, 
half  soculajiEpd  the  naarriage  of  Pmtestanta.  The  miawtcrtook  part  in  the 
union  and  blessed  it  before  Ibe  chief  ofheial  of  juntiue  of  the  Loeality  after 
publication  had  taken  plane  at  the  nearest  court  of  the  king:  "Arr,  Coni.," 
Sept.  22,  1664;  Dccl..  April  2,  1465;  Feb.  3.  16611.  {Lorry)  "M.  doa  ProtP 
eatanta,"  1756. 

'  Marriages  in  the  dcacrtbleaaed  by  pastors  who  were  hidden  there.  Unions 
ble&ded  by  old  men,  by  the  bcadu  of  families.  Marriages  abroad  in  the  frontier 
provincw;  Pothvir,  no.  3G3;  Dwl,  Jun?  16,  and  ,\ug,  6,  1585.  Abrogatptl  by 
Law  of  Sept,       17S)2,  —  Evang^lieAl  church ;  lihimstrM^,  '■'Tramniia,"  JSTfl. 

'  "Xrt.  Pari.,"  Aug.  14,  1709.  Prcaidial  of  N'tmea  in  1739.  Toleration  in 
fact  which  ceases  after  1743  (death  of  Floury). 

*  Decl.  Mareh  1715:  Pothi^,  no.  27.'i;  PortaliM,  "Conault,  a.  la  Valid, 
du  Mar.  dc8  Pfotestonu/' 1770. 

*  Who  made  them  give  proofs  in  order  to  assure  ^emackes  of  the  ain- 
oorHy  of  their  belief.  From  thence  comee  the  cu^tocn  of  the  Certificate  of 
CoaJowon,  whieh     to-day  required  uf  Caibolica  themaclvea. 
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g  110,  RnoLutian&ry  Law.'— The  Revolution  in  proclaiming 
freedom  of  belief  was  led  to  a  complete  secularization  of  mar- 
riftpe.  The  theories  of  the  jurists,  and  even  of  the  theologians, 
according  to  which  the  contract  was  the  material  side  of  the  sac- 
rament, contributeil  thereto  at  least  as  much  as  the  teachings  of 
the  philosophers.  The  Constitution  of  1791,  2,  7,"  laid  down  the 
principle  that  the  law  only  considered  marriage  as  a  cdvU  con- 
tract; *  the  Church  was  free  to  set  up  the  sacrament  in  establish- 
ing the  forms  and  conditions  which  might  please  it,  the  faithful 
were  at  liberty  to  respect  its  doctrines,*  but  the  State  had  no 
power  to  bind  itself  to  impose  them  upon  all  citizens  without 
affecting  their  liberty  of  conscience.^  The  Decree  of  September 
20,  1792,  organized  the  certificates  of  civU  status  and  marriage; 

'  Aaier,  " Du  Mar.  dana  see  Rapp.  avec  la  Religiao  et  lea  Lois  TTouvelles," 
yertr  L\;  Daniel,  "Le  Mar.  ChrStien,"  1870;  Sagnac,  "lAg.  Civ.  li.  Rfivol.," 
1898;  RoaminiSa-bati,  "Sul.  UaU.  Cbrlat.  e  le  Leggo  Civ.,"  1862;  Fidner, 
"Obligat,  Cli-ileke,"  1890, 

*  la  cottfofniity  with  the  report  of  Durand  de  Maillime  in  th*  name  of  the 
Eoc]eiiisstic&l  CommiUec.  It.  had  bee-a  cnused  hy  the  refusal  of  tb-e  parish 
priest  of  Saint-Suliiice  to  publish  the  banns  of  Talma. 

'  Friedb«Tg,  "Gesch,  d,  Cii-ilehej"  IS77:  Glasson  "Le  Mar.  Civi!."  1880; 
Etmein,  I,  46.  Modem  ci^ll  marnage  is  distineuiahed  hy  the  presence  of  a 
public  officer  who  repreaenta  the  Slate.  CJ.  Marriage  before  the  Venetian 
'•Pcroralores"  (Thancr,  "Z.  f.  Kirch.,"  ISSl,  p.  2i1S)  or  before  a  notary 
(Dig.  X,4,  4,  3) :  FriedberG,  "Handb.,"  §  155,  o.  1.  Civil  marriaKcwaa  admiltm 
for  the  Srat  time  in  Hulland  in  15S0  through  motives  of  tuEiirance;  ia  l&SS 
it  was  admitted  ia  the  entire  Netherlands;  m  1653  in  Easland  (but  tHic  Rca- 
lomtion  did  awny  trith  il).  Cf.  Friedbt^rg,  Rujjini  translatioli,  %  155,  n.  fl 
(bibl.);  Del  Giudih,  "Studi,"  ISSH,  209;  OaWw.,  ''Matr.  Civ.  e  Rel,,"  IS76: 
FoiUiUtH,  "Sent.  d.  Dir.  Publ.."  1881;  BruninUi,  "Stato  e  Chesa  i.  ItaUa,'' 
18B2;  "Anoh.  giur.,"  61,  142;  Snkm,  284. 

*  The  Catholic  Church  maintains  that  Christ  has  given  it  the  legislative 
and  judicial  power  with  respect  to  marriage  because  of  the  fact  that  he  rai>ied  . 
this  act  to  tlie  rank  of  a  sacrament;  according  to  the  Ciithalic  Church,  in 
Walitiea  where  the  rulinga  o(  tlie  Council  of  Trent  arc  applicable,  thesirausea 
who  are  only  ci\-illy  married  live  in  a  state  of  concubinage.  The  Cntholio 
doctrine  is  aummfi  up  in  fiv  propowtiooa,  load  down  in  ISOS  by  Piua  VII  for 
the  Bishop  of  Warsaw;  Ist.  There  is  no  miirriagc  e^ceptiDgofie  whtc^h  hasbeeU 
contracted  aceordlug  tlie  fonns  which  the  Church  has  established ,  2d. 
Marriage  onee  having  been  contracted  according  to  these  forms,  there  is  no 
power  on  earth  which  can  break  its  tic.  3d.  In  ^-a-^e  of  a  doubtful  marriage 
the  Church  alone  has  nuthoritv  to  judge  of  its  validity  or  invalidity.  4th.  A 
marriage  which  is  not  opposerl  to  any  canonic  impediment  is  good,  valid,  and 
conspciuently  indissoluble,  whatever  impediment  may  be  opposed  to  it  by 
ihp  swular  power  without  the  consent  of  the  Church,  olh.  On  the  other  hand, 
ever.-  marnage  contracted  in  spite  of  a  canonic  iiaijediment  mioat  be  lipid  as 
null,  although  eomc  government  naight  make  a  pretense  of  abrogating  such 
impediment,  CJ.  Enryd.  "Arcanum  "  of  Leo  XIII;  VioM,  ■'Cr.  Eaeycl,," 
Mc  ■■Miiriagc";  Sincholls,  "Mar.  avil,"  1ST6. 

*  Yuilltt,  p.  429.  points  out  that,  while  waiting  for  the  now  method  of 
(Hl.&bliahing  mnrriago  to  be  orgatiiiod,  certain  Calnolica,  who  did  not  wish 
lo  have  their  union  blessed  by  the  Constitutional  clergv,  conceived  of  the 
idea  of  being  married  before  a  notarv  (before  the  Law  of  1792):  La  RiveiUire' 
Leptaux,  "Rea.  a.  le  Culte,"  year  VI, 
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the  latter  must  thenceforth  be  excuted  before  a  municipal  official 
in  order  to  be  reco^i^nizeJ  by  the  State.'  Freed  from  its  ppligious 
character,  marriage  is  none  the  leas  a  solemn  cbntract;  the  mere 
consent  of  the  parties  is  not  sufficient  to  form  it;  the  interest  of 
society  which  is  brought  into  play  in  this  TOntract  13  far  too  great 
for  it  to  be  lowered  to  the  level  of  private  and  secret  acts.*  By 
means  of  the  publicity  anil  the  solemnities  with  which  it  is  sur- 
rounded the  liberty  of  the  parties  is  protected,  their  consent  is 
assured,  the  status  of  children  and  the  rights  of  relatives  are  estab- 
lished on  a  firm  basis,  to  ever^'body  an  easy  and  lasting  proof  of 
the  mo?t  important  act  in  civil  life  is  supplied  beforehand.  But  if, 
as  far  as  the  forms  of  the  celebration  of  marriage  arc  concerned, 
Revolutionary  law  only  introduced  an  innovation  in  transferring 
to  the  lay  officials  the  functions  of  tlic  clergy,  the  new  conc-eption 
results:  Ist,  in  permittiiiK  the  marriage  of  priests:  Sil.  in  intro- 
ducing divorce  into  civil  legislation;  3d,  in  a  modification  of  the 
theory  of  impediments^  Impediments  of  a  religious  order  dis- 
appear. The  consent  of  the  relativesis  no-longer  nece^r^'jiftgt 
the  age  of  twenly-ome  years.* 

1  The  mayor  and  hie  deputies,  according  to  the  Law  of  the  28th  Pliiv., 
V&LT  VIU.  C/.  Decree  of  Stpt.  2S,  1702,  and  Const,  of  the  Sth  Kruct.,  year 
III.,  Art.  7.  Provisions  a(!^n£t  the  clergy  in  order  to  avoid  the  reeumjiUun 
of  their  function*.  D.  1792,  6,  2,  5;  7th  Vend.,  yeiirlV,  20el»eq.,  Law  of  the 
18th  Germ,,  yciu  X,  or  Arts,  dr&wa  up  by  the  Concordat,  Art.  54  (religimia 
marrlBj;?  after  the  civil  marriage).  In  1S16,  prop.  Lachito-Murel  ihfavidfil, 
"Arch.  Pari.,"  16,  1).  (J.  Edict  of  1787. 

*  Pacilitica  KfiinteiJ  hr  tmuria^.  D,,  1702,  4,2,  3:  onlv  one  publication 
a  wek  before  the  relebrationj  Law  of  '25th  Vendem^  ypor  II  (one  dav  free) ; 
Law  of  the  7th  Th<Tin^  year  V"II,  it-*nacted  the  Decree  of  1702.  —  There 
a  Were  no  long;or  any  trifling  objMiiona,  nai  it  wa^  ncefSMiy  Ut  deteraiine 
wit  hin  a  very  short  lime  those  which  were  due  to  the  father  or  the  naother  or 
those  which  dopcTiiIwl  tin  some  cause  of  nnnulroE-nt.  —  Locality  of  the  celehra.- 
tion  (hou-se  of  both  parttea),  Law  of  the  30th  Germ.,  year  11,;  Law  of  the 
18th  Flor.,  yi'ar  X.  Ct-Iebration  of  the  "  Decarii,"  lierree  of  the  13lh  Fmcl,, 
vcar  VI;  26th  Priur..  year  VII;  Law  of  the  15th  Flor..  year  X.  "R.  Cftth. 
Inst.,"  1880. 

'  in  Russia  niania^c  is  etill  a  reliaious  act.  —  In  Hungary  before  the  Law 
of  IKiM  there  existed  as  many  as  nine  dilTcrciit  mntrimoaial  ByaWms.  luid 
aa  tnany  dtlTi.'r4f).t  bi'li^fi^;  ^  Catholic  epouae  only  bad  to  change  his  rclipoa 
in  ortier  to  netjtiire  the  ri(?ht  of  ftbtjiining  a  divorce.  In  onler  to  esr*pe  from 
this  state  of  anarchy,  the  intervention  of  the  Stale  And  the  creation  of  a  cii-il 
law  were  necessary,  the  laltpr  bt-ing  a  Rort  of  neutral  ground  where  all  beliefs 
mot.  "Gr.  Encycl."  Sec  "Manage"  {Art.byLtAr.),  "Spain:  IX] ublc legisla- 
tion, civil  and  religious." 
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Topic  4.   Concerning  IniPEDrsiENra  to  Marriage 


S  111.  The  Basic  Coni^Uions. 

I  1 12.  Clas.^ificati'on  of  Impediments. 

5  113.  InvaEidatiuzImpedimenla.— (I) 
Laclt  or  Defecla  of  C<.>nsent, 

§114.  Th«  Sfwnn.  —  ai)  The  Consent 
of  the  Relatives  to  the  Mar- 
riage. 

S  115,  TheRame.*-  (Ill)  InesLpacity. 
8  116.  TheHatne.  — (IV)  rtnpcdimpiita 
reaiJtijig  from  Rrlalionahip. 


S  117'-  The  Same.— fV)  Incompatilji- 
litv  of  Marriage  with  Certain 
otfirr  Couditioiis. 
S  118.  The  Same. —Prohibitive  Im- 

pi?di.m""o  ta. 
9  llO.  Prcventiag  ii  Marringe. 
I  l^O.  Dispensations. 
121-  Nullity  of  Murriage. 
122.  nehabllitatjoa  ana  Repudiated 
Mamoge. 


I  111.  The  Buic  Conditioiu.  required  for  the  validity  of  mar- 
riage consisted  first  of  all  in  the  Gennanic  law,  in  the  consent  of 
the  relatives'-  and  of  the  spoitses,  and  in  the  equality  of  condition, 
or,  at  least,  in  the  freedom  of  these  latter.'  Hostility  was  shown 
to  unions  between  persona  belonging  to  different  classes  of  soci- 
ety-; in  every  other  respect  the  law  was  not  ver>'  strict.  The  CliHs- 
tian  Church  was  inspired  by  totally  different  ideas;  it  took  no  ac- 
count of  social  condition,  becnuae  in  its  eyes  the  faithful  are  equal 
before  God;  in  return,  it  attached  the  highest  importance  to  the 
religious  condition  of  the  spouses,  if  one  may  speak  of  it  tims,  and 
to  the  morality  of  the  marriage.  In  these  two  respects  it  in- 
creased impediments  far  too  much,  contrary  to  its  habitual  tend- 
ency, which  is  to  facilitate  access  to  the  sacraments.  Outside 
of  reasons  of  a  religious^  or  moral  *  nature  which  caused  it  to  ar- 
rive at  this  decision,  it  found  in  this  systematic  enlargement  of 
obstacles  to  marriage  a  means  of  making  up  for  lack  of  divorce.* 
Upon  a  point  on  which  the  canon  law  showed  itself  to  be  lax,  that 

»  "WiB.,"  3.  1.  1  CAni.y,  3,  2,  8;  "Roth.,"  196,  "Liut.,"  120;  Grimm.  436, 
'  "Wie.,"  id.  (rasrriEMiiea between  Gothfl  and  HomnBs  permitted);  Mcifnial, 

6 31;  (if.  poet,  "MisoJIiance"';  Kochne,  "<je9clili?cht3V(.Tb,  d.  Unfreien  i.  Fr, 
.,"  :S88  ("Untera.,"  GitrktY,  Gla»»an,  a,  28.  At  Naplw,  pprthihitiofi 
of  morriago  with  a  "persona  turpis" ;  "Cwl.  Just.,"  5,  5,  7;  eorifrn.  panon  law 
Cm-etitorioufl  act).  SoiaL'tinii»  it  viaa  farbiddea  for  the  citizena  of  a  town  to 
murrv  foreignera. 

'  Difference  in  bclirf.  monastic  vowa,  etc. 

*  Infra,  see  each  one  of  thr  impwliments  by  itself. 

•  CJ.  infra,  "  Disaolutiori  of  Marriai(P  for  PolitiejJ  ReaBone,"  It  haa  been 
prrtetided,  we  think  wrrinjil.v.  lh.it  the  Church  had  inereaeed  the  niimbfx 
of  im pied) mentis  because  it  htui  on  interest  in  so  dQing,  as  by  tliis  muuu  it 
could  have  the  power  to  grunt  iJinjx'n.iationa  tmd  require  j>8,yment  of  the 
customary  remunerations  for  their  granting.  But  it  la  quite  postdhlo  that 
this  concern  of  a  fiscal  nature  was  rvot  entirely  foreign  to  the  maintaining  of 
impediments  wjiich  had  been  oripnally  created  with  quite  nnother  object. 
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is,  regard  to  the  consent  of  the  relatives,  royal  legislation  revived, 
in  accord  with  custom,  the  principles  of  the  Germanic  and  Ronuin 
laws;  the  consent  of  the  family  was  strictly  demanded.  As  re- 
^rds  the  canon  law,  marriage  was  a  sacrament;  as  regards 
monarchic  law,  the  union  of  two  families;  as  regardfi  Revo- 
lutionary law,  it  was  a  contract  between  two  individuals,  and  it 
was  likened  as  much  as  possible  to  ordinary  contracts  by  the  sup- 
pression of  impediments  of  a  religious  nature  or  of  those  which 
were  dranti  from  the  old  orcfir  117.1  it  inn  of  the  family.' 

§  112.  CloasLfication  of  ImpadimentB.  — The  classifying  of  im- 
pediments into  two  classes,  invalidating  and  prohibitive,  is  the 
work  of  the  Courts  of  the  Church,  Called  in  to  gi\e  their  opinion 
upon  the  validity  of  marriages,  they  often  recoiled  frtim  annul- 
ment: there  was  in  this  an  early  check  to  the  increase  of  impedi- 
menta. 

§113.  InYalidating  Impediments.* — (I)  Lack  or  Defects  of 
Gotusnt.'  Consent  13  defective,  for  example,  in  cases  of  drunken- 
ness or  madness,*  or,  again,  when  one  of  the  spouses  has  pretended 
to  give  consent,*  Even  since  Trent,  no  essential  formula  is 
required.  Defects  in  consent  are:  mistake,*  violence,  alxluction. 
In  order  to  constitute  an  impediment  to  marriage  the  mistake ' 
must  have  a  bearing  upon  the  person  or  the  condition;  if  it  has  a 
bearing  upon  qualities  or  upon  wealth,  it  13  of  no  effect.*  The 

*  Law  of  Sept.  20,  1792.  Cf.  Plana  for  Lhe  Civil  Code  in  Fmet,  I,  18,  lOS, 
I5ft,  330. 

*  Tli«  Hat  of  these  be^o-me  fixed,  after  the  thirteenth  cefitury,  &t  least. 
'  Lauuny,  "Inat.p"  2,  5;  Seadulc,  "ConseHao  n.  NoBee,"'  1885;  FreUea, 

22tt,  257,  278;  Eamein,  1,  102. 

*  fJrali-m,  C.  l.>,  q.  1,  c.  7;  C,  32,  q.  7.  c.  26;  Dig.  X,  4,  I.  24;  Pothier, 
no.  92,    Vatdity  of  a  marriage  iMinlracted  during  a  lucid  iaterval  iGratian, 

0.  ,  7,  q.  I,  c.  14;  BardH,  2,  4fl7),  of  the  marriage  of  deal  mutflB  {Dig.  X,  4, 

1,  23-  •'.\iT.    Jan.  16,  165S).  according  la  Hosliensia. 

*  Th«  nullity  of  iiie  marriage  under  the  pretext  that  one  of  the  apauaea 
had  pn.-tcnd'ed  to  give  liis  consent,  but  had  not  in  renlity  mnaentiMl,  wm  pro- 
potieu  under  the  eyatem  of  marriti.ge  "aolo  conscnau  (Dig.  X,  4,  1,  26); 
after  the  Council  flf  Trent  it  would  have  bwn  nec«waiT  to  set  it  aside.  This 
nullity,  how^Ter,  woa  bo  thoroitghlv  maintain4>d  that  Napolson  I  was  able  to 
invivice  it  before  the  Ecclesiaatictil  ,)tidgi>  of  Paris  oji  a  basis  for  his  rwiueat  for 
annulment  of  hia  marriage  with  Josephine.  C/.  "ActaS.  SeJis,"  1885,  2S,  14, 
Henry  IV  and  Marguente  nf  VaJoia. 

'  Stahl,  -De  Mair.  ob  Krr,  Itesc,"  1841;  ffoi/es,  "Do  Imp,  Err.,"  1881; 
DaiUr,  "Irrth.  als  EhehinJ.,"  lSft2;  Leonhard,  "Irrthum,"  I8.S2;  Ctrigk, 
"Imhiim  u,  Bfftnig  aia  EhehintJ,,''  1897;  Gajigwsch,  "Irrth.  ola  Ehch.,'' 
1897;  Andrea<<,  1893. 

'  .And  not  fraud.    It  wm  otherwise  in  the  Evangelical  Church. 

*  Qualities^  itioutable  madneaa,  dii^gi'aceful  pt^nAlty,  picgnancy  of  the 
Saocfe  due  I')  a  third  party,  pronlitiifion,  hIso  station  in  life,  pU-.;  Dig,  X, 

2,  24,25,«te.;  Bardet,  2,4.5;  Polhier,  no.  313  (order  validnting  marriafic  with 
a  man  condemned  to  the  galleys  after  publicatian  of  bonoa).    The  quality 
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"error  personie"  consists  in  a  mistake  in  tlie  physical  identitrv'  of 
one  af  the  spouses  '  or  in  a  mistake  as  regards  qualities  so  easentifil 
tlvat  they  amount  to  the  same  thidR  as  though  the  spouse  were  a 
person  other  than  the  one  supposed  to  have  been  married;  these 
qualities  are  tliose  which  constituted  the  civil  status  of  persons' 
(for  example,  if  a  man  should  falsely  say  he  was  the  son  of  such 
and  such  a  prince). 

The  "error  conditionia"  only  exists  when  one  marries  a  slave' 
believed  to  be  free.  Violence  is  only  an  Impediment  whea  it  is 
"adversus  bonos  mores"  and  can  act  "in  constantem  virum,* 
Abduction  by  riolencs  *  is  also  an  impediment,'  although  the 

can  be  put  "in  eondilione"  accoMling  to  ihe  timoTt  law  ("cojmJh  purifieatur 
pendente  conditions").  —  In  the  old  "For  de  Navarre,"  4,  2,  if  the  bctfotbed 
woman  was  not  a  virgin  the  marriage  'Xas  brakcn  (proofs  n-nnlup^oii^  to  those 
in  use  amona  the  Arabs),  /Comr'ui/in,  "'Dc  Vipginitatc,"  ITttS;  St.  Jerome, 
1,  "Jovin  Bidter,  "Tristan  ot  Iseult;  Thaner,  "Abklard  u.das  Canon. 
Recht."  IBOO.  "Ugrnv.  Error  Qualit.  Akad.  Wicn*'  ("  B.  Civ,"  1902,  377^. 

'  Cla5,iii:al  c^mplu:  marriage  of  Jacob  and  Leah,  when  he  thought  he 
was  marrjing  Rache!. 

'  "Error  qualitatis  TpdundaJiH  in  pereoaiuTt."  Kwc,  "  Le  Code  Civil  Ual,,"  I, 
p.  61,  c/,"C.Civ,."  Art,  ISO;  error  t«  to  the  jxrson;  Hincourt.  "  Loix  EcckB.," 
G  T6;  Cabasani,  Tbeoriiv  et  Praxig,"  p.  351;  Eaniiin,  I,  31-1.- — A  youns 
man  represents  tuiruttlT  to  be  the  son  of  the  kin^  of  France;  the  young  ^rl 
believes  that  she  is  mitrrj-iag;  the  son  of  the  Icing  of  France  (who  actutdly 
exkts  and  who  would  be  capaolc  of  ratifving  tbo  marriage)  and  docs-  nut  cua- 
aent  to  marry  the  person  who  la  present;  it  would  be  otherwise  if  be  repre- 
sentcd  himsFlf  as  being  a  king's  son,  in  general:  Stahl,  "'De  Matrimonio  ob 
Errorem  Resc,"  1841;  Thaner,  "Wien.  Ak.."  1S89;  Sehlins,  '  D.  Z.  f.  K." 
I,  51. 

•  And  not  a  eerf.  Crafian.,  0,,  29,  q.  1,  D.  4  aaiC;  Dig.  S,  4,8;  "Faaro 
E*al/'  4,  It. 

"  I>ig.  X.  4,  1,  28;  ^(w)i+k>,  432.  RevercntisJ  fear  is  not  suflicieqt,  Scwi- 
cA*ij  "De  Hatr.,"  4,  12.  —  Marriage  validated  "ex  niint"  by  fonaeat  or 
"oopula"  and  alter  the  violence  has  ceased;  tacit  eonscat  by  cohabitation 
f(W  a  year  and  a  half:  Dig.  X,  4,  7,  2;  4,  18,  4.  CJ.,  however,  "An.,"  April 
24,  1651  ISoefve,  I,  3,  74).  After  Lhe  C-ouncJ  of  Trent  another  celebration 
WU  neoeBsajy:  OliiKrio,  "De  Xull.  Matr.  ex  Defectit  C-omwna.,"  11309: 
Giordano,  "Alalr.  Coatr.  ^1,"  1842;  Piock,  "De  Matr^  Vi  ac  Metu  Contr.  '' 
1852;  cj.  P.  de  Fontaines,  15,  60.  Here  reverential  fear  ia  not  an  impedi- 
meal,  Council  of  Trent,  a.  24,  9.  Marriage  contracted  under  the  coni- 
pulaioQ  of  ^-iolcDcc  ceaaea  to  be  voidable  for  this  reason  when  it  ia  freely 
consuioniBted  or  life  in  coLouaoii  g<>^  i^i>  without  any  compulsipn  duriof;  a 
year  and  &  half.  Dig.  X,  4,  1,  2J,,  As  to  rape,  ej.  "Bchwabenap.,"  c.  33,  87, 
196;  "T.  A.  C.  Norm.,"^  50;  Baitl.,  2,  S. 

•  Caberg,  "Entfllhr.,"  1869;  Scaduta,  S  12,  23,  178;  Freiaen,  567;  DaPfesaiJi 
dflCf..  "  Autor.  Pat.."  227,  3D2. 

•  Ettmin,  I,  391;  II,  250;  Dorjpm,  "Mtitterrecht  u.  Itaubehe,"  1883. 
Horrible  penalties  under  the  Lower  Empire,  ao  frequent  was  alxliiotion:  "  Cod. 
Tliw)d.."9.24;  "Cod.  Just,,"  9, 13;  "Nov.,"  143, 150;  "Wifl.."3,3.  De&lhof 
tberaviaher:  "Concilea";  Chalcidoiju, ial,  c.27;  " Paris." 557, 0;  Gratian.Q., 
36,  q. 2;  "Meaux,"845,  64;  "Capit.,"  817. 23:  S19,  9;  6,  00  and  7,  395.  Cbh- 
trary  tcndtacy  (favonag  marriiige,  Jewish  law,  which  validates  aStet  tbc 
tbii4!  has  taken  place,  pro\'ided  tlie  consent  of  the  parent*  be  given.  Seneca 
and  Quiutillian  say  that  the  gir!  who  has  been  ravished  has  the  right  to  com- 
pel the  raviaber  to  marry  her,  or  ebe  to  demand  his  death).  Grafton,  0.. 
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first  violence  may  ha\'e  ceased;  so  long  as  tlie  woman  carrietl 
away  is  still  in  the  hands  of  the  abductor/  she  is  considered  n.s 
being  incapable  of  giving  a  Free  consent.  Abduction  wltli  sedue- 
Uon'  was  likened  by  French  jurisprudence  to  abduction  by  \-io- 
Jence;  in  its  desire  to  prevent  marriages  contracted  by  minors 
witliout  the  consent  of  their  relatives  it  went  so  far  as  to  establish 
the  presumption  that  this  sort  of  abduction  took  place  in  every 
marriage  of  this  kind. 

§  114.  The  Suue.  —  (II)  Tb«  Consent  of  the  &«latlTeB  to  the 
Uarrlaffe '  was  required  by  Roman  Wgislation  *  aa  well  as  by  the 


36,  a.  2:  raamaf4<i  allowed  U  the  father  ii  aot  oppos&l  to  it;  Dig.  X,  5. 
17,  it  va^dity  of  the  marriage  provided  tlie  consent  of  the  woman  bos  been 
free,  —  even  if  she  is  found  to  be  under  the  power  of  her  ravisher.  Dig.  X, 
5,  17.  a;  Innocent  III.  before  1210;  Ytm  de  Charirea,  "Ep,."'  19.  — Trent, 
G.  24,  c.  4:  marriage  xs  not  possiblet  lia  long  as  the  ^il  who  haa  been  ravished 
is  la  the  power  of  the  raviisher;  If  she  U  no  longer  m  hb  pow«r  she  mav  ^ve 
her  consent  to  the  marriaKe  ipenaJties  agaiost  the  ravisher:  eicoromunicalion, 
infamy).  "Ord,"  1579,  41;  1629, 169;  1639.  5;  "Arr.,"  1831;  Horri,  "Mui. 
ChnSuen,"  p.  15ft;  Muyart  de Fouflinna.  "Lois  Crini., '  3,  4;  Guyot,  Perriin, 
—  "Alaia l^l  "Montp.,"  85;  "Nav  'U,  3;  Ubonrt,  19.  10.  —  "  Aag.  de  J,,'' 
"C. d.  B.,-'  131;  " L,  d.  Droia," 22fl;  "G.C.  Norm.,"  33, 11;  BoMtaric,  1, 39.  etc. 

'  Rape;  destb,  costrMion,  dTt  6rbitriiry  penalty  in  the  old  lnw;  sometimes 
the  perpetrator  of  the  rape  himaelf  obtained  a  huaband  for  the  outraged 
waman  of  d.iailar  conditiou  to  the  one  she  would  have  been  able  to  have,  had 
there  been  rape,  which  amounts  to  tlie  same  thing  as  gi  ving  her  a  marriaga 
portion:  "For  de  Narajre ''  24,  6;  Lagrise,  "Dr.  d.  PjiCnfies,"  p.  311;  '■C. 
de  Barcelone."  108;  "L.  d.  Droii."  859.  etc. 

>  '-Ord."  15r»,  Art.  40;  1829.  39.  169;  1839;  Nov.  22,  1730:  "Ency&I. 
Method.,"  "Juriapnid.,"  VII,  168;  Dumnd  de  MnHlane.  aee  "Diet,  de  Dr. 
Canon";  Fournel,  "Tr,  de  la  Seduction,"  1781;  DuguU,  "N,  R.  H.,"  1S86, 
586,  —  Cf.  Roiitre,  "  Form.."  no.  2-iL.  —  On  the  canon  law  Van  Eipen,  2,  13, 
10;  3.  i. 

'  CiiK(r(„"De  Doetr.  Canon,  e.  Re^iuia.  parentum  Cons.,"  1709;  H'jlrjfrf, 
"De  Parent.  Cona.,"  1740;  ValntMhi,  "De  Spona.  ad  Inst.  par.  a  Fiho  f. 
Contr  ,"  1710;  MuseeUTda,  "De  SpoDa,  et  Matr.  q.  a  Fdio  f.,"  1762  1772; 
Heyer,  "Do  Cona.  Par,,"  1&63;  Scad^ilo,  "B  CoDBenso  n.  NoB»e,"  1886;  Van- 
troys.  "Thtee."  1889:  SfeWw,  "D.  Privatr,"  \  2M;  FreUen,22~,  3iOS;Esmein, 
I.  211:  SJuguU.  "N.  R,  H.,"  1886,  5S7;  Viollei.  402. 

*  As  a  consequence  of  the  power  of  the  father,  first  of  all;  under  the  Lower 
Empire,  if  there  were  no  father,  then  the  mother  or  the  near  relatives  inter- 
vened ("Cod.  Just.."  5,  4,  IS  and  'iOl  ao  that  the  consent  of  the  family  aeeinj 
to  have  been  required  mtL  the  oI>icct  of  protecting  the  cLuld:  "Cod.  "fh^od,," 
3.  7,  1;  Mei/nuii,  p.  18  el  Se^.  Disagreement:  the  prince  or  the  iudge  settles 
tne  dispute.  Cf.  powers  of  the  Frankiah  kings;  "Chlotaf.  Pkec.,"  7  and  18 
("vtduie"  and  "ganctimonialea,"  a&  in  Roman  law).  —  ,\  misapprehension 
of  th^  meaning  of  the  celebrateri  passage  from  Paul;  "Sent.,"  2  Jl9.i,  20,  2, 
"Int."  let.  Sirmund,  "Form.,"  16:  Ronh-f,  24!  el  ieq.),  made  people eee is  the 
lack  of  this  consent  only  a  prohibitive  impediment;  Paul  said,  "Those  who 
are  'in  poteetati  patris'  canaot  marry  wthout  the  consent  of  the  'pater,''  but 
public  interest  demands  that  the  'pater'  should  not  be  able  to  brealt  the  mni^ 
ria^  ta  which  he  haa ^ven  hia  consent,  wbrnas,  in  the  ulden  timea,  he  had 
a  ngbt  to  do  thig.^'  Thu  te\t  wa?  understood  to  mean  this,  that  marriage 
contracted  in  epite  of  the  "pater"  could  not  be  dissolved  feed  cootracta  no^n 
ealvuntur"):  Mewiiat,  10,  n.  4.  "PctruE,^'  1^  31,  49,  abaolutety  4^and«  tb« 
oonaent  of  the  fatner.   Vararoj/i,  p.  77. 
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Germanic  Customs.*  One  Is  surprised  to  find  that  the  canon  law 
departed  upon  this  question  from  the  two  legislations  from  which 
it  had  especially  borrowed.  It  was  not  n-ithout  some  hesitation 
that  it  arrived  at  this  point.'  Gratian  still  teaches  that  tlie  be- 
trothal and  the  marriage  of  children  are  not  valid  without  the 
OTnsent  of  the  father.*  But  his  contemporary,  Peter  Lombard, 
is  of  a  contrary  opinion:  the  consent  of  the  spouses,  according  to 
him,  alone  constitutes  the  marriage.*  The  distinction  heta-een 
the  "desponsatjo"  in  which  the  reladvea  figured,  and  the  celebra- 
tion of  the  marriage,  where  the  spouses  alone  had  anything  to  say, 
favored  the  victory  of  tliis  explanation.  As  the  betrothals  came 
to  be  necessary  no  longer,  9o  did  the  consent  of  the  relatives  pasa 
to  the  rank  of  impediments  which  were  merely  prohibitive.^  The 
Church  was  compelled  to  enforee  the  rule  that  as  to  spiritual 
matters  the  child  was  from  puberty  withdrawn  from  the 
paternal  power ;  *  he  was  permitted  to  enter  into  religious 
orders,  which  constituted  a  sort  of  spiritual  marriage,  in  spite 
of  his  father.  At  the  Council  of  Trent  the  question  was  dis- 
cussed at  the  request  of  the  representatives  of  France.  The 
Council  adhered  to  the  classical  doctrine  of  the  Church,  but  in 
forbidding  secret  marriages  it  indirectly  prevented  many  unions 
which  were  only  hidden  because  they  were  contrary  to  the  \new3 
of  the  relatives.^ 

This  was  an  insufEcient  reform,  considering  the  old  usages  and 

*  Betrotliftls.  ConseDt  of  the  "  muadoatdua "  <fathe.r,  guardian).  Cf. 
Fnuikiah  law.  interventinnof  the  mother:  "Cap.,"  1,  J6,  "ad  L,  Sa!.  txtrav.," 
A,  1;  Hiiicmar,  "De  Div.  LoCh.,"  5  {Misne,  ''Patr.  Lut,"  25,  717);  Ficber, 
"Mitth.  Oest.  Gesch.  t.,"  II,  WS.  1888;  "MBjeslaa  Carolina,"  c.  85  (Bo- 
hemia, fourteenlh  centiurj-;  Jireetk,  "Cod.  Jur.  Bohem.,"  2,  2.  168);  Dareite, 
"Etudes,"'  paaaim:  Perlile,  5  IDS  n.  57;  LattM,  p.  231  et  seq. 

»  TcrtiJli-jn.  "Ad  Uxor.,"  2,  9  Cconsent  of  the  father);  0.,  30,  q.  5,  c.  7; 
Cfuiop,  ",-UitOT";  Gratian,  C,  30,  q,  6,  c.  1;  CoDOD,  "Nofitratea"  or  rescript 
-of  NieholfL9  I  to  th^  Bulgarifma;  C.,  30,  q.  $,  q.  3. 

»  C.,31  and  32;  35,  q,  6,  c.  2;  cf.  "Capit,,"  7,  463;  P.  Lombard,  "Sent,,"'  IV, 
D.  28,  b;  Dig.  X,  5,  6;  "Trerit,"  s.  24,  1;  {Mi^e,  "Patr.  Lat.,"  192,  915). 
The  Eaatem  Chureh  requires  the  ctooaent  of  the  fathar  for  the  marriogG  of  a 
child  "ahem  juris,"  and  even  sametimes^  that  of  the  mother  or  the  relatives 
(or  the  marriace  of  the  daughter  "sui  juriB." 

*  "SeQt.,"Tv,  D.  28,  b.  (Miffne.  "Patr.  Lat.,"  192,  Sl5):  Dig.  X,  4.  5,  6; 
"Trent,"  ».  24,  I  (aJter  the  age  of  14  and  12).  Freedom  of  the  contracting 
partia.  conception  of  the  Fticraraent. 

*  SimijEir  evolution  ill  thftt  wluch  concerca  the  consent  of  the  iBBsLer  to 
the  maniiige  of  slaves;  Dig.  X,  4, 6.  1;  Council  of  Trent,  24, 1;  Frcuen,  283; 
Seaduto,  338. 

<  Cf.  "Power  of  the  father," 

'  Toe  Coimcil  limited  itself  to  the  eondemnation  of  these  marriages,  but 
did  not  dare  annul  them  for  fear  of  driving  people  to  debsuflhery  and  out  of 
respect  for  the  freedom  of  the  soul.  Cf.  English  law,  Qtauoa,  "lost.  Angl,," 
VE,  172. 
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customs.''  Jxhe  monarchlo  law  went  much  further  than  this.' 
The  OriUnanres  of  the  siitiieuth  ceiiturj',^  aud  first  of  all  tht  Edict 
of  Henry  II  of  Februajy,  1550,*  compelJed  sons  to  obtain  the  can- 
sent  of  their  parents  *  up  to  the  age  of  thirty,  daughters  up  to  the 
Agt  of  twenty-five  years;  *  having  attained  thU  age,  it  was  enough 
if  they  asked  for  their  opinion  and  their  advice,'  The  penulty  for 
an  infringement  of  these  rules  was  very  severe:  (a)  [wnver  of  the 
parents  to  disinherit  *  the  oliild  who  had  married  in  spite  of  them, 
and  to  revoke  pfts  made  to  him  (Edict  of  1556)j  forfeiture  of  all 
right "  to  the  inheritance  and  the  advantages  resulting  from  the 

'  Beavmantrif,  15,  31;  21,  12;  "Et.  de  St.  Louis,"  I,  67  (marriage  hy  the 
father  or  the  mollier  who  survived,  without  the  couiuel  o(  relatives).  Jn/ra. 

'  The  State,  they  said,  can  regulate  the  conditions  of  the  civil  couCract, 
which  is  the  material  part  of  the  sacrament,  and  ca.a  create  invalid atiag  im- 
pedimenla.  As  to  Proteatant  theoriea,  cf,  Strampff.  "Lulher,"  30i,  325; 
Sahiierl,  -Jus.  Eccles.  Prot.,"  173S. 

'  Eclinb  of  Feb..  1556;  "Orct.  BhW  1579,  40;  Edict.  1806;  "Ord,,"  1629. 
39;  '■Ord.,"  leSB;  '"An.."  Iftal,  IGoQ  —  AUUier,  "Edit  d'Enri  11,"  155S; 
Coras,  "Paraplu-A34  I'Eait,"  1579;  Fuhaiin,  "  De  Nupt,  s,  Parentum  Coos,, 
1678;  Paaquur,  "Hec.  Chronol.  Cone,  leg  Mar.  Cland^stinSj"  1680;  Lt  Metre, 
"  Justif.  dea  Uaages  s.  ies  MoriAses  dm  Enf.  de  FAinille,*'  1087;  Le  CcmU,  on 
The  Edict  of  1556  in  "Nfiron  andGirard,"  I,;i51.  Le  Prtstre  has  written  two 
treatises  on  Clandestine  Marriages.  Horry,  "Ohs.  s.  tes  Edits,"  1692;  Mvnart 
de  Vouolans,  "Lois  Grim.,"  3,  4;  "Fors  ile  N'avarre,"  24,  3  (nullity  of  mar- 
riage, aiainhcritance) ;  Labourt,  12,  14;  Itamb.,  XI.  569  ("  Bret.,"  1510). 

*  Enacted  upon  the  occasian  of  the  marriage  of  Montmorency  de  Picnnes. 
De  la  FerTKre,  " Correapondant,"  Aug.  10,  1885;  "X,  R.  H.."  605;  tf. 
Freacnblc  of  the  Edict;  Isambtrt,  XI,  >569  (cuarriago  of  minora  ia  BrittanyJ; 
"Letters  of  Paijqiiier,"  III,  1. 

*  Of  the  father  and  the  moth&r;  but  in  case  of  di«ureemefit  the  wishes  of 
the  father  are  alone  ta  be  taken  into  ron^ideratioa.  [fthe  father  is  dead,  the 
matlier  who  has  not  remarried  should  give  bor  consent;  Bouianc,  "Inst.," 
1,  10. 

*  Feirrel,  "Abus.,"  5,  2,  13;  lliricouTt,  3,  5,  2,  75,  who  does  not  draw  any 
distinetion  betwi«o  ^rls  and  boys,  and  only  aiinids  marriage  in  the  com  of 
both  of  them  if  it  has  been  coniracteJ  before  the  age  of  35  yeara;  Jutien, 
"  E\im.  de  Juc.,"  p,  19  et  m- 

'  Advice  of  the  mother  who  remarriee.  Procedure:  Order  of  ,^URtL9t  27, 
1692;  request  addressed  lo  the  royal  judge  in  order  to  give  the  father  and 
mother  a  rMp<fyuJ  iturr\mo>i$  to  ^Ve  their  conaenl  to  the  inatriaie  tt-ith  SUCh 
and  such  a  persan.  Upon  obtaiomg  permlaaian  ffjm  the  judge,  the  t^hild  goes 
with  two  notaries,  or  with  one  notary  and  two  witaes^c^,  to  ask  (or  the  eon- 
seat;  the  notary  draws  up  the  deed.'—  The  Cteclaration  of  1639  requires  the 
oonsent  of  the  parents,  to  the  publication  of  the  banns.  The  Ordinance  of 
Bloia  had  prt^cribcd  this  publicatton,  especially  in  order  to  avoid  mamaeea 
which  were  carried  out  against  the  wishes  of  the  porenta:  Giberl,  "Conault. 
D.  le  Mar.,"  1727,"  Launoif,  op.  cit.,  p.  1032. 

'  PenaJty  of  disinheritance  at  Rome  in  a  case  of  this  sort;  "Cod,  Th^od.," 
IX.  24,  li  "Nov.  Juflt,,"  115,  3;  "Wis.,"  3.  2,  S  and  1,  7;  '"BurK.,"  12,  5; 
Papven,  9,  2;  "Uut  ."  5,  18";  "Thur.,"  47;  F.  de  Daroca.  1142:  P.de  Font., 
23,  3&;Pi>uliaindnPare''  "Princ,"  1,  116;  Polkirf,  "Sum.,"  1  4, 1 :  a  daughter 
would  sot  have  bc«n  disinherited  for  having  allowed  lierseil  to  be  aedund 
ones  w  twice  (mc)  but  oaly  tf  she  had  become  a  prostitute,  Cf.  "Diainlieri- 
tance,"  "Power  of  the  Father." 

'  Juridprudeuce  does  not  strictly  adhere  to  this  rule:  Boutarie,  "but.,"  1, 
10,  3. 
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contract  of  marriage,  from  a  will,  from  Customs  (Dec-laration  of 
November  26,  1639);  (b)  arbitrary  penalties  against  children  and 
their  accomplices;  these  latter  were  punished  as  abettors  of  the 
abduction,  flceotding  to  the  Ordinance  of  Blob,  1579,  Art.  40;  (c) 
nullity  of  the  marriage  of  the  minor,  pronounced  not  by  the 
ordinances,'  but  by  jurisprudence,*  because  he  was  presumed  to  be 
tainted  with  abduction.*  When  the  consent  of  the  parents  had 
not  been  sought  (a  respectful  asking)  '  by  the  son  who  was  more 
than  thirty  years  of  age,  or  the  daughter  who  was  more  than 
twenty-five,  disinheritance  was  possible,  but  the  marriage  was  not 
annulled.^  In  default  of  father  or  mother,"  the  minor  who  was 
under  the  care  of  a  guardian  had  to  have  the  consent  of  his  guar- 
dian, who  gave  it  after  having  obtained  the  opinion  of  the  family.' 
The  nulli  ty  of  marriage  contracted  without  this  consent  was  not 
so  easily  pronounced  as  when  the  consent  of  the  parents  had 
been  lacking.* 

'  r/.  however  "Ord.."  1029,  Art.  30;  Louet,  "  M  J'  6;  Vantrot/s.  "ThSse," 
p,  264:  details  oa  to  llie  edtablbbment  of  thb  j urispnidence  and  as  to  ita 
varialio'iia. 

'  The  BOH  who  wivi  over  twenty-five  and  under  thirty  who  married  with- 
out obtjuniDK  the  cnnacnt  of  his  parenta,  was  dkiohented;  but  hb  maniag-e 
w&s  not  atiniillpj;  Order  of  July  2,  1660.  After  twcnty-6ve  the  boy  wh&  had 
neither  father  nor  mother  did  not  have  to  obtain  anybody's  advice:  iJrdinanM 
of  Aug.  11,  171B. 

»  See  "Abduction  with  Seduction."  According  to  BoiUarie,  "Inst.,"  1, 
10.  3,  diHinherit&Rce  and  anaulment  of  the  marritig^  did  not  concur;  it  wu 
necesaury  to  choose  between  them:  D'Affitemeau,  17T2,  IV,  674;  Vanlroya, 
p.  291. 

*  DeniauH.  aee  "Sorom.  r^pect." 

•  Deci.  1639;  Editt  Mitrch,  1(397;  ef.  "An.,"  Aug,  6, 1661;  Aug,  27,  1692. 

*  Death,  iibticace  (not  knowing  wh-ere  a  persvn  Is],  civil  death:  Decl., 
Aug.  6,  1686;  May  24.  1724,  16.  The  judge  can  only  with  grciU  difficulty 
sujiplcment  the  consent  of  the  reiitivoa  who  arc  present  atid,  for  example!, 
favor  the  wiflh(«s  of  tlie  mother  and  of  the  relatives  ntt.her  than  those  of  the 
father.  Natural  children  must  have  tlie  consent  of  thpir  guardians  as  long 
as  they  are  minora;  they  are  not  und<ir  the  power  of  the  fathnr  and  have 
neither  to  obtain  nor  request  the  consent  of  their  fathers  and  mothcra:  Fotkier, 
"Manage,"  1,  1,  2,  3. 

'  BeauTHanmT,  i5,  31:  the  relatives  obtain  a  security  from  the  custodian 
or  the  guiirdian  that  he  w-ill  not  marry  off  the  minur  without  tJieir  advice; 
if  be  rcfuncs  to  do  tliia  the  guardianship  is  taken  away  from  him:  cf.  21,  12 
(uJ.  father  or  aurvivor,  moth'^r);  "Ord,  Bloip,"  43.  Summons  befor*  th-e 
judge.  Dccl.  of  Awp.  6,  IfiSfl  (iparents  who  have  emigrated  because  of 
religion;  eonaent  of  the  guarriian  and  the  fix  n-eareat  relatives  and  relatives 
by  marriage,  or,  if  these  are  Ijiekinn,  fri-ends  unci  noiplilKirs) :  BmiluHe,  "  liist.," 
110;  ■"Bret,,'*  498  (mother,  guardian  and  near  rela.livea  with  the  authority 
of  the  law).  "Placitte  de  Norm.,"  32  (the  mother  who  is  a  guardian  Bhould 
have  authority). 

•  According  to  jurisprudence,  t,he  fat  heir  and  mot,her  are  the  only  onea  who 
have  a  right  to  attack  the  marriage.  ThGnceforth  their  consent,  given  after 
the  marriage  haa  token  place,  will  validate  it:  thb  b  the  same  thing  as  a  re- 
bunciatiou  of  the  action  for  luuiulmeiit, :  Bnuiarv:,  "loat,,"  1,  10, 
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The  ReiTOluUonary  Lavs  fixed  puberty  at  fifteen  and  thirteen 

years  of  age,  and  did  not  impose  the  obligation  of  being  provided 
with  the  consent  of  the  father  (lacking  his  consent,  that  of  tlie 
mother;  lacking  hera,  that  of  a  council  of  five  reUitiv^  or 
neighbors  under  the  supervisiou  of  the  Mayor)  until  the  end 
of  the  twenty-first  year.*  The  only  penalty  for  those  who 
did  not  conform  to  these  provisions  was  the  annulment  of  the 
marriage.' 

a.  To  the  consent  of  the  parents  one  can  liken  the  coiuent  of 
ths  Idnff  to  the  marriage  of  princes  of  the  blood,*  the  intervention 
of  the  Prankish  kings  in  the  marriage  of  their  subjects,*  and  finally 
that  of  the  hudftl  lords  to  th«  marriage  of  their  vassals  ^  or  their 

'  The  flame  in  English  law:  Glaaaon,  "lust.  Aoglct,,"  VI,  172. 

'  Law  rj|  Sept,  20,  1792.  Decree  of  Sept,  7,  1793;  thie  family  counci] 
coropoe&il  of  near  relatives  »i>Ao  are  not  hcits  prcsiiniji/(w ;  Lt  it  is  op|«>8(sl  lo 
the  marriage  at  Ihe  end  of  a  month  llie  minor  need  tnko  no  nolirc  of  it,  un- 
less the  oppoiriEioa  is  baand  upon  natiHioua  badnesa  of  the  morals  of  the  future 
Bpcuse  or  uixm  failure  Id  become  re-eBtabliahed  after  a  jadgmpot  carrying 
with  it  infamy.  Sirey,  "Imis  Civiles  lotprmfJ.,"  1,  380.  Itoaction  in  the 
direct  ion  of  thp  old  law  in  tht?  Civil  Code:  puberty  at  tlie  age  of  eighteen  and 
fifteen,  consent  of  the  parents  up  to  the  age  of  tweaty'live  and  twenty-one, 
iwtfl  of  ro3i»ect. 

*  Onginally,  f«peciaUy  because  tbo  kiag  ia  the  bead  ot  the  house  [cf.  with 
rctipeOl  to  thia  the  law  relating  to  the  princely  fauulieij  in  Gcrnuiny);  after- 
wards through  politiCill  motivrs  and  becmlse  tbt?  marringe  of  au  heir  U)  the 
throne  is  not  a  matter  of  indifference  to  tUo  Slale:  IsAmbert,  XI,  447,  453; 
XVI,  4l3t  Ubret,  I  S:  Ournnd  rfc  MaHl.,  "Die,"  4,  36.  The  Ordpr  of  geo- 
tember,  1634,  aanuls  tne  marriage  of  Gosfan  of  Orleans  wilh  Mftr^uerile  ae 
Lorrfune  because  it  had  been  com  raf  twi  nit  bout  Iho  consent  of  the  king.  The 
doetorn  of  ihe  yorbonne.  however,  hcnilaiicd  becftiwp  llieru  wa«  no  law  on  the 
noint.  This  marriage  was  rc-eatablishetS  in  1047:  "Mfmoires  de  Math. 
MoI6,"  II,  2li.  Ile-enaeliacni  of  ihiii  law  by  Napoleon:  Senate  Decrees  ot 
May  18,  IS04,  12  and  7,  and  of  Nov.  10.  1S,V2,6. 

*  Sec  as  to  tlua,  "Violence."  ftoman  origin?  Lamprule,  "Alex.  86v.," 
42;  "Cod.  ThM"  3,  10,  1;  "L,  Rom,  Cur.?'  I,  3;  Menial,  p.  '27,  Gvr- 
fnanic  onRin?  Post,  "Bauattine,"  II.  123-  In  614,  the  "Prwcpptio"  of 
Clotaire  II,  7  and  IS,  abolishes  thid  law,  or,  rather,  seeka  to  put  an  end  to  the 
abusea  whinb  it  gave  riw  lo.  "Conn.  Orl.,"  TV,  541,  22  (.Brnns,  2,  2I>5>: 
"Wis  ,'■  3,  3,  11;  3,  5,  1;  firunner.  II,  56;  VioUel,  ill;  Loening,  "Z).  Kirch.,"' 
2,  805;  "Acad.  sc.  Toulouse,"  1S05  (giiardianshtp  of  Women,  16);  c/.  Ou 
Ptisnia  de  Grenidiin,  ".^ntor,  Pat.,"  p.  24S;  Grimm,  437.  After  thia  the  ting 
married  the  daUElit.era  of  the  lards  by  force;  examples  in  the  old  epics,  like 
"Raoul  de  Conibraij"  and  in  real  life  (ixniis  XI  and  Louis  XII):  ViallH, 

fi.  41 1  tt  sag.,  who  cites  Tagereau,  "  Praclirien  Fr."  1S47,  p.  fi2t;  same  riKhl 
or  emperor  (a.  ff.  in  1232  for  Frankfort,  fiir/irner,  "Cod.  Dipl.  Fraaoof.,'^  I, 
55),  for  the  king  of  Englaad,  etc..  ftrii-k,  |  108,  n.  59  el. 

*  "T.  A.  C.,  Nortn-,^'  11,  4;  "Or.  C.,"  3:*:  "Norm-, "231;  J. d'/WJi™.  227 
elitq.;  l7lH»eq;  "Et.  de  St.  Louis,"  edit.  1  wHrf,  3,  357.  —  Let  tis  recall  the 
celebrated  passage  from  Ihe  "AaazoB  of  Jerusaleni."  where  J.  d'lbelin  »howa 
tia  the  Ordmary  presenting  three  barons  to  his  ladv  vassal  for  her  to  choose 
from,  c-  227,  GraiwiUf.  7,  12.  Cf.  G/oswwi  "Fliet,  dti  Dr.  de  l'Anglet«rre," 
It,  207;  Pollock  and  MaiOand.  I,  299.  The  seigniorial  risht  disappeared 
rather  soon  in  France,  at  least,  generally  speaking,  and  llie  lady  vaoBal  waa 
left  mth  the  power  to  marrv  herself  as  she  wished:  "OLiin."  IV,56,8i  "Char- 
roux,"  1247,  11;  "Moatp.,"  84;  "Bretagne,"  «7S. 
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serfs.'  The  Council  of  Trent  and  the  Ordinance  of  Blois,  1579, 
Art.  281,  were  obliged  to  forbid  these  abuses  ora  the  part  of  the 
lorda; '  but  until  the  Revolution  something  of  the  old  law  which 
had  been  aboHshed  remained  in  the  Customs. 

§  115.  Th«  Suns.  —  (III)  Xacapwi^.  1st.  Impuberiy.*  Girls, 
until  the  age  of  twelve  years,  and  boys  until  the  af;e  of  fifteen, 
are  presumed  not  to  have  arrived,  at  the  age  of  puberty;  * 
the  marriage,  however,  would  be  valid  in  case  of  puberty  in 
fact  preiiious  to  this  age  {"malitia  supplet  jetatem")-*  Cohab- 
itation after  attaining  puberty  removes  this  impediment.'* 
2d.  Impoleixi?  The  idea  that  marriagie  was  a  remedy  for  tnwjn- 
tinence  and  the  old  practice  of  divorce  *  led  the  Church  to  make 
an  impediment  of  impotence  *  {in  conformity  with  the  Gallican 

'  A  number  of  CuaUnmaof  the  South  of  the  twplfth  and  thirteenth  Mnturic-g 
allow  the  iahiibit«uta  of  lliose  countries  froedam  vnih  rcgnrd  to  miLrriuge: 
Bacquet,  "Aubaine"  L  4;  "Code  Matrim.."  1.  217;  Thudickum,  "Ueb. 
Dnaaliias.  Bcsctirank  d.  Vcrehelii-h,"  1866;  "Ord."  XI,  Table,  see  "  Manage." 
As  to  ihe  right  tif  ihe  lord,  see  "  Rappaaet.'^  id.,  l8T8. 

*  Hull  of  Piufl  IX,  "Apfiatolicas  Sedis/'  lSfl9.  VioUet,  p.  414,  likens  the 
campuJtiory  marriagns  la  Cunuila  in  llie  aeventet^nth  century  to  th&ff.  fnct^: 
sliiploiids  of  difiordorly  women  wck  sent  out  from  the  metropolis.,  and  within 
fifte<:tl  daya  of  tke  tini*  tiiey  (JL^rmbiirketi  every  bnchelor  hud  to  take  a  wife 
from  amoDf  them.  Cf.  MajiaD  Lescaut  —  let  also  Ukcm  to  tiua  the  mar- 
riage of  »oIdiera  irn  our  d&y. 

•  Hormann,  "Deaponn.  Impuber.,"  1891;  Dig.  X,  ond  "in  VT,"  4,  2. 

•  Twelve  and  fourteen  yeata  completed:  Dig.  X.  4,  2,  10;  cf.  Roman  law 
Itlip.  11,  28);  BmuinaiuiiT,  l.i.  29  (10  vrs.).  CJ,  Puberty  at  an  advanced  age 
among  the  Alemaniii  (Tacitiu  20),  Lagrizc,  "Navarre,"  II,  17S.  Caemr, 
"D.  G.."  6,  21;  "Roth.,"  155;  "Liut,,"  129. 

*  Dig.  X,  4.  2,  3,  Si  MontMQuint,  "Esprit  des  Loib,"  23,  7.  Fioiiei,  p."  415, 
aeems  to  ub  to  attai;h  too  much  importance  to  the  Sabine  tradition:  U.neMer- 
riU*.  "MftjoriWs."  p.  516  (1729);  "'Code  Mtttrim.,"  3,  640,  —  1 Wble dL«iien- 
MtioBd  (Lioiiia  XI).  pig  X,4,  '2,  2.  In  tbc  oldea  times  people  wcreofteb  loOt- 
ricd  before  the  legal  age:  cf.  "Jostice,"  p.  1S6;  "L.  de  DroiK,"  no.SlO;  Gnutier, 
"  Chevalerie,"  p.  351.  Aa  to  the  betrothals  t>r  marriages  of  those  who  had  not 
attained  puberty  that  were  made  for  themby  thetr  parents,  r/.  I'ertile,  §  108.  n.53; 
Eliennt,  "Droit  df  Djcbr.  et  Mar.  dea  Impub.  cbm  l«)  MuaulmanH,"  1888. 

'  Dig.  X.  4,  2,  10:  Boitlarie''lmt,."  1,  10;  Palhier,  no,  95. 

'  .4.  Holinan,  "Tr.  de  la  Dissol.  du  Mar.  par  I'Imp.,"  1581;  Taffercau, 
"Disc  ».  rimp.,"  1611;  HouiTtnrd.  "Capitidaire,"  1(100;  Grimaldi.  "Dia- 
pprt.,"  17<35i  BffucAcr  d'Argis,  "Nijl.  du  Mar.  p,  e.  d'lmpuiBBance,"  I75ft 
(vrilh  the  trcaUae  by  Bouhier,  1735) ;  Pmsquier,  "  Inst,  dc  Just.,"  p.  63;  jtfaul- 
frof.  "Ek,  de*  Princ.  a.  one  Quwt,  Matr.,'!  (I7S8);  Richler.  J  274  {bibl.); 
Frialbtrg,  i  145;  frc-isen,  323;  E.vndn,  1,  232;  II,  273;  Camut,  niM.  1488  B.: 
Horn/,  "Mar.  Chretien,"  1700.  p.  237;  "Obs.,"  p.  80.  Cf.  MieheUt,  "Orig.,'' 
p.  .W;  SeMing,  oji,  eit.  no.  8;  9M  "Enr'iel.  Giur. 

*  Roman  Law:  D..  23,  3,  39,  1  (distinetiim  between  castration  and  the 
"spatlo");  Leo  the  Fliilosopher  annuls  the  niarrioRea  of  eunuchs:  "Cornet.," 
98;  0.,  24,  1,  61;  divorce  "bona  gratia  propter  Bterilitatem,  eenectutem, 
vateiudinem";  "Cod.  Jusl.,"  5,  17,  10  (impotent  just  cause  for  divorce); 
tinii:  of  proof  of  two  ypara.  and  arnording  to  the  "Nov.,"  22,  6,  three  yense. 
Sthting,  "Wlrh.  d.  (>9rhlcchlegeEaeinfichafb  auf  d.  She,,"  188S;  LoeJiing, 
"Dent.  Kirchenr.,"  11.  6L7. 

•  (,\}   Just  caUBB  for  divorce  accordiflg  tf  Hinonar  (avoiding  a  oiiirderj; 
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theories) ;  Bgain,  it  was  necessary  for  this  that  the  latter  be  previous 
to  the  marriage  '  and  incurable.  Neither  age  in  the  case  of  the  hus- 
band nor  sterility  in  the  case  of  the  woman  aflectel  the  vahdity  of 
the  marriage  '  It  was  an  easy  matter  to  demand  the  annulment  of 
the  marnai;e  because  of  impotence;  *  it  was  far  leas  easy  to  know 
when  impotence  existed.  Thepractieewavered  between  two  dan- 
gers: very  uncertain  proofs  to  be  deemed  sufficient,  as  the  c?onfessian 
of  the  spouseSj*  ordeals,*  the  oath,"  cohabitation  for  three  years,' 
and  then  arbitrarily  to  dissolve  the  marriage  at  the  pleasure  of  the 
parties;  or  to  demand  a  positive  proof  and  then  not  to  be  deterred 
by  any  scandal.  It  is  thus  that  a  physical  examination  by  experts  * 
was  arrived  at,  and  that  in  the  middle  of  the  sixteenth  centurj-  the 
jurispnidence  of  the  Parliament  of  Paris  imposed  the  ridiculous 
and  shameful  proof  of  the  "Congress."*    An  order  of  tlie  ISlh  of 

Gratian,  0.,  33,  q.  1;  "Coimril  of  Compile,"  757  (the  pupa!  l(>gB>te 
Georges,  accepts  this  doctrinej;  "Vcrbcric,"  758  or  703  (proof  of  tlie  cross); 
"Faui-  Capit,."  8,  S5  and  01.  If  there  were  no  conflummalion  of  tht"  tnitr- 
Ttitge  indissolubility  liiii  not  esiet.  —  (B)  The  theory  of  morringc  by  mutual 
coHHcnl  i;;iuited.  ihiia  p)inC  of  view  to  bo  aliandoncd,  and  impolcDcc  became  an 
impediment.  ('/.  '"Divorce."  —  (C>  The  I^man  Church  adinitttd  tlial  the 
^n.'w^  ought  U>  live  like  brother  luid  sifiter:  "Compil.,"  la,  I,  16,  2',  Dig-  X, 
4,  15,  2. 

^  Was  ft  mistake  on  the  part  of  one  epouM  necessary?  Controversy: 
Earnein,  I,  240;  EHg.  X,  4,  15,  4. 

■  Acnording  to  the  theory  ftnally  acwpted,  thrm  kinds  of  impoteaee  are 
rMOKnixed  in  the  case  of  a  man:  {a)  natural  or  nccidontal  impott-ncc;  (b) 
friRidity  ISixlus  V,  "Motu  Prourin"  of  1^*7;  UirJUer.  '■Cone.  Trid.,"  S56; 
his  wife  may  remarry;  but  for  him  there  U  a  prohibitivo  itnpefliment);  (c) 
liidd<?n  impotence  because  of  some  aorecry  (the  "  moliliciatua  hiisbanil  con 
reraarry,  for  the^  impotence  U  relative) :  lliiLcmar,  "De  Div.  Loth.,"  15  {Mif/ua, 
"Pair.  Lftt.,"  125,  716);  "Dl-c.  t'apell,  Toloa,,"  3.11.  It  wad  oaly  at  the  end 
of  the  ffiurtwnlh  century  thid  they  b-'gmi  to  be  concerned  with  the  very  rure 
casea  of  impotence  in  women,  wliich  were  ordinarily  relative;  Dig.  X,  4,  IE,  4, 
6;  Durand,  "Spec.,"'  P,  IV,  p.  U4. 

'  From  this  arose  abufics  and  divorces  in  dlsguiae;  "Deeis,  Cap.  Tol,," 
loc.  nl. 

*  At  leasts  if  he  is  in  favor  of  upholding  the  marriaite:  cf.  Bmwnanoir, 
18.  15. 

•  "Cone.  Verbcrie";  cf.  c,  1,  C.  33.  q,  1;  Dig.  X.  4.  15,  1.  At  the  end  of 
the  twelfth  century  thfl  Church  c»ndemna  them:  Dig.  X,  5,  35. 

•  Oath  "cum  septima  tqadu";  g.  2,  C>,  33,  q.  1;  Dig.  X  Si  1S|  ^l  Eumdn. 
n,  p.  2M,  n,  4  (stin  in  force). 

'  Supra,  laws  of  JuBtiniaii;  "Petma,"  I,  37;  Dec.  d'VvM,  8.  79,  80;  ef. 
Burchard,  ■•Dee.."  0,  44  (Dig.  X,  4,  16,  1);  Bmwrd  <fc  Havie,  "^iumtna," 
p.  177.  The  tiitiB  of  proof  is  tuid(«a  if  the  impot*n«i  can  be  C'Btciblished  by 
means  of  a  dirctct  ejiaminalion;  recourse  la  haid  to  this  cKaininntion  iu  cases 
of  sorcery. 

*  Eaamination  to  eatahlLih  the  virginity  of  the  woman:  Dig.  X,  2.  19,  4 
tllS7),  4,  15,  tj;  fear  of  nuBtake  (c.  4.  C,  27.  q.  I).  To  reciprocate,  ihe  judicea 
ordered  that  the  man  should  be  examined  at  tlir  time  the  examination  waa 
cufitomary  for  the  wife:  cf.  VioUel,  4b2,  2.  Relations  uf  the  Eccl<-«iaslical 
Judge  of  Ceriov,  51a. 

>  About  1550.  Anna  Robsri,  "Rer.  Judicat,"  4,  18;  A.  HoOnan,  "DtsaoL 
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February  ,  1(377,  abolished  this  iiiJeceiit  prociedure.'  Thenceforth 
the  tribunals,  witltout  any  certain  ruJe,  prescribed  sometimes  an 
exaounittion,  sometimes  three  years'  cohabitation-'  To-day,  in  case 
tliis  fault  is  present,  the  caiionista  do  not  admit  of  any  nullity,  be- 
cause it  is  impossible  to  prove  that  the  impotence  ia  incurable  and 
previous  to  the  marriage.  In  other  eases,  if  it  is  established  that 
the  marriage  haa  not  been  consummated,  the  assemblage  of  the 
couiiCtl  asks  the  fK>pe  to  make  use  of  his  power  in  order  to  dissolve 
llic  marriage;  thus  are  avoided  scandalous  and  unreliable  investi- 
gations, and  each  one  of  the  spouses  is  authorized  to  marr>' again. 

I  116.  The  Same. —  (TV)  Imp«dimeat«  reaultiugr  tiom  Eelatioa- 
shlp.'  1st.  natural  relatlonaiup.  Starting  with  the  very  general 
te3rt  of  "Leviticus  "  viii,  ti,  and  exaggerating  the  horrors  of  incest, 
a  sentiment  very  strongly  marked  in  Home,  the  Church  has  come 
to  consecrate,  or  pretty  nearly  so,  the  old  system  of  exogamy,  or 
prohibition  of  marriage  within  relationship.*  The  influence  of 
Christian  ideas  was  already  felt  in  Roman  legislation  under  the 
Lower  Empire,  by  the  forbidding  of  marriage  between  micle  and 
niece,*  between  first  cousins,*  between  brother-in-law  and  siBter- 
in-law,''    The  severe  tendency  which  these  innovations  display 

du  M&r.  p&r  I'lmpuissaOM,"  1610  (2d  ed.).  The  innova.tion  waa  introdusedl 
by  tha  eeclesutsticaJ  judttas;  from  l.lie  fourteenth  century  a  few  canoniHtf.  audi 
Bs  Jean  d'Andrt^,  propnewl  n  proof  in  the  prescnue  of  matrons;  aJthougii  Ihia 
opinion  did  not  prevail  [SnncJuti,  "De  Rial.,"  7,  lOS,  15;  "res.  turpesriinia " 
pruxTDK  little,  no  text  prescribes  it)  it  wils  intrcMliiC9d  into  practice  by  agie^ 
meitt  of  the  pEirties  fthis  wils  the  augMOstion  of  an  impcrtincQt  person,  3a>'3 
Itotrnan.  who  fumishptl  tho  firal  cAanipIc  of  it).  An  order  of  the  I'M'liamenb 
of  Jan.  20,  1.5-S7.  dccreeil  thiti;  t'libasitit,  "Theoria  et  Priuda  Jtuia  Canon.,"  1, 
3,  C,  25,  DO.     P.  de  Ctoim,  "  France  Jud.,"  18-78-1879,  392. 

'  "J.  du  Pftlaii,"  li,  780.  Sharp  criticbtn  ae  early  as  Ihe  sixteenth  century: 
ff.  FeiTfet,  "Abus,"  2,  1(K>;  Valtaife,  am  "Diet.  Phil."  The  Marquis  of  Lan- 
eeais,  declared  Us  be  imputent,  marries  aeverthelGss  and  has  seveu  children: 
Ctthnsitiil.  o;i.  cit.,  1,  3,  c,  25,  no-  i;  F.  de  Latnoiifnon,  "Plaid,  s.  lo  Congite," 
168IJ:  l»amb..  174. 

*  ''Itecueil  dea  Piteea  an  Proces  de  Gesnesi,  etc.,"  1714;  PoUiier,  fl6;  E»- 
mein,  II  284;  '•  llenTifttjhrwiites,"  "Acta  8.  Scilis,"  21,  501, 

•  Rkkler,  S  275  (bibl);  Fritdberg,  i  146;  LaerUitg,  "G.  d.  d.  Kirchenr.,"  II, 
542:  Fnieen,  371;  EtTnein-,  I,  335;  II,  251);  Polhicr,  no.  121;  Lattnay,  2,  6: 
Lwktxk,  "Hist,  of  Man-.,"  18IH;  Iluth,  "The  Mart.,''  1S93,_ 

*  C/.  "NumberB,"  xxxvi,  7:  AH  Israel  phall  take  »  wife  in  tih«ir  tribe  and 
(fom  Atitons  tli*ir  tdativea,  "ut  ht^rediUis  pernianeat  in  familiia.-"  As  to  the 
old  Roman  law,  mo  Ciiq,  "Inflt.,"  p.  211;  Chauemartin,  "Prov.,"  p.  298; 
■'Hciralh  ins  Blat  — Thtit  selten  gut." 

•  In  M2:  -Cod.  Thtod,,"  3,  12,  1  (c/,  "  Marriage  of  Claude")^ 

«  "Cod.  Thfed.,"  3,  12,  3  (39fi);  3,  10,  1  (409).  AbrogaUon  in  Juatinian 
law,  "Cod.  Ju8t.,"  5,  4,  19  (405);  "I^evit  ,"  xvUi.  ft-18;  xx,  11-21;  "Di-u- 
ICT.,"  CTvii,  20-23;  "Con.  Apost.,"  19;  Sc  AmhroUc  "Ep.,"  60  {although 
pemutted  by  Moees,  tht»e  marriages  are  forbiddoii  "quadam  voce  nattine"); 
AufuM..  "De  Civ.  Dei,"  IS,  le. 

T  Ihuing  (be  ■■'v"'''*'  [>enod  a  relntiooabip  in  the  collateral  line  wea  not 
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gained  strength  little  by  little  '  and  finally  beoame  exaggerated  in 
the  canon,  law  to  such  a  point  tliat  marriage  was  forbidden  between 
relatives  (anathema  against  whosoever  marries  any  one  "de  pro- 
pria cognatione")  (eig'hth  centurj-).'  The  rule  is  thus  understood: 
in  the  direct  line  the  prohibition  extends  to  infinity  (a3  in  the 
past);  in  the  colIat«ttd  Uii«,'  abo  to  infinity,  in  theory,  and  in  fact 
to  the  seventh  degree,  after  whieh  the  Roman  law  gives  no  more 
effect  to  the  ''eognatio."  *  This  is  not  all.  Each  people  calcu- 
lating relationship  in  its  own  way,  and  the  Germans  having  a 
particular  method  of  computation,  the  impediment  was  found  to 
be  extended  out  of  all  proportion  among  them;  their  seventh  de- 
gree was  the  equivalent  ot  the  fourteenth  degree  according  to  the 
Roman  laws.''  Th«  Church  adopted  this  method  of  calculation 
and  cxtendetl  it  to  all  the  faithful.  Outside  of  the  reasons  given 
in  the  books  and  of  the  old  repugnance  for  incest,*  the  canonists 

an  obstacle  to  marri&ttc:  "Cod.  Thtod.,"  3,  12,  2  (355)  rf  tea.:  '  Cod.  Jurt.," 
5,  5.  ii  ft  wy.;  •  Mark,"  vi,  IS;  -'Cone.  Elvire,"  306,  c.  61;  *■  S6oc6a&r^e."'  3U, 
c.  2;  Roin^.  SSJ^aoS  nephew  and  uncle'a  widow;  "Epas,"  517,  ui.  Jd.,  "dr. 
jnif."  l»l  "Cone.  OrMans"  iS;  "Burg./'  36;  "  Acta  Sanct.,"  Oct.  Slh,  111.  59. 

'  AvituB  oF  Vienna  and  the  Oounpil  i>f  Kpao,  517,  c.  30:  proliibitrioii  for  the 
ftiliire  of  mamugu  bt'twcpu  cnmsiiiB  wlm  were  isaui'  of  penjuns  of  the  wlii>lo 
blood.  Excomrniuiic'utioa;  "  Ur!i'uiL«.''  r>3S,  10,  —  Reaistiintc:  Oreg.  Ti/itm,  4, 
26  and  9;  .1,  2-14;  "Dec.  Childeb.,"  .i'JO,  c.  2.  (dealli  for  (inyboiiy  who  ttliall 
tnairy  hie  rt^'pnicitlier;  soparulion  in  the  case  of  mptriujteg  betwees  brottiirra- 
in-l&w  and  aiBtere-tn-lti-w  >csi!Amniani<.'ation  und,  if  nnjccssiuy,  c^iubion  frum 
the  court,  conJcrrinfj  of  tneir  poaacaeionii  upon  tlieir  rdalive;;).  FrirUfj-.&i:  "L. 
SaJ.."  13,  2;  cf.  -'Inst.,"  c.  3;  "Ctxl.  Th6od.,"  3.  J2;  -.Aliim,."  3!».  I:  relations 
bv  marriage,  first  roiwinsi;  acjiaj^lion  by  the  aecular  jTidite  and  conlb^.'utinu  of 
poBseaidonB:  "Biu.,"  7,  1;  "Rib.,"  69,  2;  Siefcet,  "Acta  Korol.,'*  no.  209. 

'  "Cnp.,"  743,  3  (Bora.,  I,  2f();  and  in  the  Index,  see  "Inceatufl";  "Cone. 
TouTB."  M7,  21. 

'  The  prsLor  calls  to  the  "bononim  poiweHio"  children  bom  of  causioa 
■who  are  ihv  iwne  of  persona  pf  the  whole  blood:  Dig,,  S8,  10.  10;  US,  8,  1, 
3;  Pavi,  "Sent.,"  4,  10,  8;  4,  11,  7  (Int.).  —  r/.,  bowevcr.  "Hav.,"  118,  3. — 
2d,  "Conc.Tol6de,'*53I,  S;  "^Vis.,"  4.  1:  6th  decree  only.  Such  ia  the  rnlie  of 
the  Eafltem  Chuwh;  ef,  -  Wis.,"  3,  5;  12,  2,  6  tuid  3,  8;  hid.,  '■Etymol.,"  9,  6; 
"Cone.  Romp."  721.  9;  .4ptfe,  506,  61;  rerrwr.,  758-68.  1  (-tlh  degreej;  Crwp- 
726  (beyond  the  4th  degree);  Oreg.  Ill,  732  (7th  tifwreo);  Jafff,  nos,  1687. 
1750;  Ceo  III,  SftO  <J>iffi,  nm.  1724,  19121  ■  Roman  laws,  virtue  of  the  number 
seven.  —  "Compi^pic, '  7o7  (4ih  and  3a  degivc);  "Mayence,"  (tIS,  c  M 
(4th  degree);  "Worms,"  86S,  c.  78:  "F,  Capit  8,  ISO,  229  f7th  desree); 
"DoTisv,"  874;  "L.8Bl,,"44i  "Rib.,"  5«,  3; '-Bai,/'  14,  9,  4;  '■Floth.,''^lS3; 
LoeriimU.  255;3lo>Ae,  V,  2S3- Btuhtm,  "  Abbandi.  i.  Homeyer,"  1871,  p.  11. 

*  Cf.  heresy  of  the  inc^stuoua.  "Ewile  do  Ravenne,"  I;  Gralian,  Q.,  35. 
tf.  fi,  c.  2;  Mignt,  "Patr.  I^t.,"  145,  ID.  From  the  lime  of  Gi-ati&fi  this  method 
of  roieulutiiin  was  generally  admittoJ.  Beaumnnoir^  li9  (t^amc  retiiilts  Oa  the 
canon  law). 

♦  PenalUca  for  incest:  "Ccd.  Thtod  ,"  3,  12  and  "Int.  Wia.,"  3.  5;  "Rib.," 
69,  2;  "Burg."  36;  '■.A.lam,."  m,  etc.;  Ijoening.  I,  560;  II,  547;  Vim  Eipen, 
III,  4.  48;  Perrih^e,  see  "Dirt.  and  '-Inowte  Spirituer'j  Boi^aric.  1.  10, 
12|  see  Guyot.  and  nuthors  cited.  The  m-il  IcciBlation  pumshnl  "inceel"  or 
tuiion  between  relatives  within  the  prohibit^xl  decree  io  a  mort;  ut  liwtt  aeriuiu 
mMUier,  according  to  tte  di^gree  of  rclalioRdhip  (see  "EucicL  Ital."). 
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have  justified  these  very  extengive  prohibitioita:  (a)  by  physio- 
logical reasons;  from  these  unions,  they  say,  "procreari  sclent 
cesci,  daudi,  gibbi  et  lippi";'  (A)  for  moral  reasona;  if  marriage 
were  possible  between  relatives,  it  is  to  be  feared  that  there  would 
be  no  reservation  or  restraint  In  the  life  of  the  family;  (c)  for 
reasons  of  benefit  to  society;  marriage,  says  St.  Augustine^  should 
be  a  school  of  love,  "semlnarium  charitatis";  It  is  only  between 
strangers  that  it  fulfills  thia  higher  object,  relatives  being  already 
attached  to  one  another  by  ties  of  blood.' 

The  method  of  eomputiiis  r«latlonBhip  employed  by  the  Romsn 
law  was  abandoned  as  far  as  marriage  was  concerned  for  ordi- 
nary reckoning,  according  to  which  the  number  of  degrees  or  gen- 
erations between  the  relatives  and  the  common  ancestor  were  sought 
for,  only  taking  into  account  the  farthest  removed  of  them  when 
they  were  of  a  different  degree.'  Thus,  two  first  cousins  separated 
from  each  other  by  four  generations  are  relatives  in  the  fourth 
deRpee  according  to  the  Roman  computation.  But,  as  they  are 
only  separated  from  the  common  ancestor  by  two  generations  ac- 
cording to  the  canonic  computation,  they  are  relatives  in  the 
second  degree;  uncle  and  nephew  arc  in  the  third  degree  Roman 
and  in  the  second  degree  canonic  ("tot  gradibus  collaterales  dis- 
tant inter  se  quot  uterque  (remotior)  dlstat  a  stiplte  communi").* 
This  clumsy  procedure  is  related  to  the  Germanic  custorns.*  The 
barbarians  represented  generations  by  the  limbs  of  the  upper 
part  of  the  body,  rather  tike  children  who  count  on  their  fingers.* 
The  head  represents  the  spouses;  the  elbow,  the  children;  the 

1  "PwttCapit./'  7j  179- 

•  A  Knaoa  of  vital  importance  In  the  Middle  Age^.  A  marriage  may  cause 
ttie  DenaaldOD  of  secuUr  enialtica  betwocD  two  famiUea  and  give  to  oae  party 
uaeful  allica  againet  ^aother. 

'  "Fonn,  ad  Roth  ,"  153.  Gregory  I  to  Augartific,  tgwiirds  the  end  of 
the  nixth  e>entury  or  the  b^^nninR  of  the  seventh  ccDtury  ^autheaticit^ 
doubtful)  (Ja0S,  no.  1414).  End  of  the-  seventh  cwitury;  "Pceiut,"  of  TAiSo- 
donM,  a.  13:  Gre^ry  II  to  Buniface,  726  (prohibition  to  the  ith  dearee); 
Gk^.  Ill,  732  (7th.  degrpc);  Zachitriie.  747  (ma.niago  is  forbidden  oh  for  aa 
retBtionship  can  be  tracral);  "  Corapi^ipiB,"  747,  7S7  (one  of  the  spoiiaea  is  of 
the  fourth  dGETW-,  the  other  of  the  third) ;  "  Wm.,"  4. 

<  "ActffiSiB.  Sedis,"  14,  226  nS84). 

•  Contra,  Freiaen,  436;  according  to  this  author,  this  method  of  caloulntlon 
was  created  by  the  Church:  c/.  "■Sachaensp.,''  3;  rWfcnii,  "  Texteo,"  no.  46; 
Xasprj/ir*,  "Diss,  Canonifw  Corn|mtalion.ifl,"  1S24;  Siegel,  "Die  German, 
Verw;ii*ift*''h!ifWberprhmiing,"  18.13;  Iklhrtick,  "  Ke  Indogerm.  Verwandt- 
aehaftsnainen "  1889;  StiUs.  "  VcrwandjwhartBbild  d.  S&ohscnsp.,"  Is90; 
Amira,  '■Reoht,"  p.  156.  CJ.  infra  '■Inheritance";  GuyTig,  "  Degrfe  do  Pa- 
rent*, in  the  Tr.  de  la  Repr^a.,"  1779;  Bntiuier,  "Anglononnan,  Erbfolg©- 
Bysiem."  p.  15. 

•  "Rib.,"  50,  3;  "Roth.,"  153. 

123 


§116] 


THU  FAMILY 


[Cha*.  I 


shoulders,  the  grandchildren;  the  neck,  the  gr^t-grandehijdrea; 
the  wrist3  aad  the  joints  of  the  fingers,  subsequent  degrees;  the 
nearest  after  theae  are  on  the  nail.*  From  the  seventh  degree, 
going  back  to  the  common  ancestor  and  redescending  to  the  seventh 
degree,  one  gets  a  total  of  fourteen  degrees.  Relationship  stops  at 
tlus  point  and,  consequently,  the  impediments.  But  this  point 
is  so  remote  that  the  relationship  ia  often  forgotten,  or  ignored; 
the  apousea  do  not  seek  to  discover  it  unless  they  are  tired  of  the 
marriage,  and  then  if  only  the  judges  are  accommodating,  it  is  not 
a  rare  thing  to  find  them  making  this  discover;'.  After  ten  or 
twenty  years  of  life  together  tUcy  separate,  and  public  opinion 
not  to  be  deceived;  it  calls  divorce  that  which  the  subtlety  of  the 
jurists  only  classifies  as  nullity.*  The  Church  felt  that  it  had 
gone  too  far;  it  began  by  remedjing  the  evil  in  the  granting  of 
frequent  dispensattans,  and  then  the  Council  of  Lateran,  1215, 
limited  the  impediment  to  the  fourth  degree  (in  the  collateral 
line)  for  the  iieculiar,  outlandish  reason  that  tliere  are  four  humors 
in  the  body.*  This  was  srill  going  too  far,  and  the  practice  of 
dispensations  persisted  as  it  had  done  in  the  past 

2d.  Civil  relationship  *  Iretween  relatives  by  adoption  had  the 
same  effect  as  natural  relationship,'  or,  rather,  wotild  have  had  if 
the  adoption  had  been  practiaed, 

3d.  Spiritual  relatdonship  (.the  relationship  of  godfather  and 
godmother)*  was  the  result  of  baptism;  the  godfather  and  the 
godmother  being  the  same  as  tlie  spiritual  father  and  mother 
of  the  children  baptized;  marriage  between  them  was  forbidden 
(Justinian).'   The  impediment  was  extended;  in  the  eighth  cen- 

'  "PachBcnsn.  Landr.,"  I,  3,  3;  qf,  Graiian,  0.,,  3.5,  q.  5,  c.  1  and  2;  Dig. 
X,  4,  U,  7;  WoMeraMeben,  ■'Buswrd.,"  p.  -15;  Migrte.  "Patr.  Lai.,"  tW, 
781  (Bun^hiird,  1,  10).    As  to  dilSqiilties,       HtiLsler,  593,  601);  OP.  nt, 

•  Jwwifwl,  I,  IM  (PhiUipe-Auguale);  III,  309  {CWrles  IV);  XI.  313 
(Louia  XII  and  Jeanne  de  FrwiceJ.  C/.  GautUr,  "Chfivalerie,"  353;  "  Fore  d* 
a<»ni,"  267. 

*  Dig.  X.  4.  U.  8;  Galien.  "De  Elera,."  1,  5;  2.  2;  Beaum.,  IS,  7.  As  to 
the  Frtileslant  bw.  cf.  Frie/ibrrg,  §  HQ,  II. 

'  Freieen.  507;  EsmeiJi.  I,  362:  11.  2^1- 

*  To  a  leaser  ertent.  however  [the  person  adopting  or  lua  wife,  peraon 
adopLcd  or  hia  r/.  'C..  30,  q.  3,  c.  15. 

•  U^rin,  "Arch.  F.  Kathi.  Kirch.,"  XV,  226. 

»  "Cod.  Juat-,"  "De  Nupt.,"  26;  "Cone,"  "ia  TruUo,"  e.  53;  "Rome," 
721,  c.  4;  "Ccim|)i^e,"  753  (cohabitaLion  should  cea^  if  ones  of  the  Hjxju^es 
held  B  Bon  of  the  other  a.t  the  baptismal  font);  "Mayeiute,"  c.  5-~>;  ''C&- 
pit.,"  5,  167;  ft.  4;  7,  179;  C,  30,  q.  1,  c.  2  and  3  (imodifiM  the  pretwling 
rule).  Id  the  thirtoeath  pentury  muriafle  is  forbidden  betwwn  ihc  ]>ersQn 
baptisiiiK  ^d  the  person  haptized  ikad  their  relatives;  between  ibeige  peraona 
and  the  godparents;  between  nEodparenta  thcmaclvca;  between  the  children 
of  the  goiipareats  aad  the  godchild  (luinulmeot  of  the  mormgc  of  Charloa 
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tury  a  godfather  and  godmother  could  neither  marry  each  other 
nor  marry  the  father  or  inotlier  of  the  godchildren.  Then,  owing 
to  a  reaction  analogous  to  that  which  is  to  be  observed  m  the 
case  of  natural  relationship,  the  effects  of  spiritual  relationship 
were  limited.  According  to  the  French  practice  of  the  monarcluc 
period,  the  godfather  is  allowed  to  many  the  godmother.' 

4th.  Rfilfttionship  by  HEuriAffe'  ("affinitas") "  was  established: 
(a)  by  the  consummation  of  the  marriage,  between  each  spouse 
and  the  relatives  of  the  other,'*  as  they  had  become  but  one 
flesh,  the  relationship  of  one  was  communicated  to  the  other/ 
and  as  a  consequence  the  prohibition  was  the  same  as  far  as 
it  affected  the  relationship:  after  the  Council  of  Lateran,  1215,  it 
was  limited  to  the  fourth  decree  in  the  collateral  line;  (b)  as  a 
consequence  of  an  illicit  intercourse  ("delictum  publicum  et  noto- 
rium");  *  it  was  restricted  to  the  first  and  second  degrees  by  the 
Council  of  Trent  (Sec.  24,  Chap.  4).' 

5th.  An  impediment  called  one  of  Public  Proprldty  ^  resulted: 

(a)  from  betrothals  ^  between  each  engaged  party  and  the  rela- 

tha  H&ndsome  and  Btaocho  of  Burgngii«)'  between  the  fiurrivTTi);  apousee  of 
godparcDU,  the  person  baptiBed  and  their  relatives.    The  Council  of  Treat 
B.  24,     2.  limited  thii^  Impediment  as  is  pointixl  out  in  the  text:  VtolleC,  435; 
Friedberg.  i  143.  (EvanBclicaJ  Church). 
J  B<mUinc,  "Inst.,"  1,  10,  SO. 

»  "Thea.,'*  OehlridK,  ill,  2;  Freisen,  43B;  Eemein,  I,  374;  II,  262;  Fried- 
befg,  I  147. 

»  Jewish  law:  "Leviticui,"  itviii,  6;  Stubbe,  "Ehe  in  Alt.  Teatain.,"  60. 
C/.BB  to  thia;  the  levirate  In  Roman  law,  D.,  23,  2,  14,  4;  38,  10,  4,  5;  ^'Cod. 
Jufit.."  5,  4,  IT.  —  Christian  influptiee:  in  355  prohibition  of  marriage  be- 
tween broth era-in-lftw  and  aistera-Ln-law;  "Cod.  Th6od.,"  3,  12,  2;  5,  5,  5; 
-Ann.  Ec.  Sc.  Pol.."  I9m^  316, 

*  A  conception  which  la  found  in  St.  Ait/gnetiti^  (S  430)  and  which  pre- 
vailed in  the  eiKhth  centuTy:  C,  35,  p.  32, _c,  15.  Cf.  "Cone,  de  N^a^ 
B^^,"  314  c.  2,  prohibition  of  marriage  with  the  brother  of  the  deceased 
huflbaad  {cf.  "Mark."  vi,  IS);  £iiteTr.,305,c.61:  with  the  aster  of  the  deceased 
wife;  "Rome,"  402.  11;  with  the  srifeof  the  uncle.  "Dec.  Childeb,,"  596;  0., 
3a,(i.2,o.7;Dig.X,4,  H,S;ef.  Loystl,  134:  •' M(.rt«  ma  WIc,  mort mon B^ndre.'' 

'  The  nsnaa  law  enAeA  by  drawing  a  distinction  betwet^n,  lat.  the  niarriaae 
"primi  generis"  betwwn  eaeh  spouse  and  the  relatives  of  the  other;  2d,  the 
marriflge  "seoundi  genpria"  beitwwn  eat^h  Bpotiae  and  the  "aliinea  primii  gene- 
ris" of  the  other;  3(1,  the  marriflge  "tertti  geaeria"  between  each  Bpouse  and 
the  "affines  secundi  generis"  of  the  other.  The  impedimenta  resulting  from 
this  species  of  affinity  were  done  away  vrilli  in  1215;  C,  35,  q.  10;  q.  2,  c,  12: 
Ptfd^wr,  DO.  151;  Dumnd  tk  A/aiU.,  "Diet,,"  see  "Affimt^."  — Evangelical 
Church,  Friedberg,  5  147.  IL 

*  Earliest  traces  in  a  peeudo-Grcgorian  teti«r;  Aii^chtu,  "Feeudo-Igid," 
"40;  Dig-  X,  4,  13,  9;  "Affinitaa  Supervenient";  Dig.  X,  4,  13,  6;  Hirjrt^nn., 
"Qiiasi-Affinitfit,"  1897. 

'  Ex-angeUcal  Church:  Friedberg,  J  147,  11. 

•  C!.  Fothia,  no.  224  (marriage  of  a  nmn  with  the  stepmother  cf  Ms  d&- 

•  DiK..  23',  2. 12;  14, 4;  Gratian.  27,  n.  2,  c.  Ifi;  C,  17,  q.  2,  o.  31;  "  VI.," 
4,  1;  "Tn;iile,"^e.  24,  o.  3;  "ActaS.  feed./'  12,  147, 
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lives  of  the  other,  for  tJiis  would  be  a  marriage  "in  spe"  and 
would  produce  &  "quasi  relationship  hy  marriage";  the  Coun- 
cil of  Trent  limited  this  to  the  first  degree  and  made  it 
subordinate  to  the  validity  of  the  betrothals ;  (i)  of  a  marriage 
Dot  consummated.' 

The  Law  of  September  20,  1792,  simply  forbade  marriage:  (o)  to 
infinity  between  relatives  or  relationa  by  marriage  in  the  direct 
line;  (b)  between  brother  and  sister  in  the  collateral  hne.  Every 
other  Impediment  resulting  from  relatio^nship  was  do'oe  away 
with, 

§  117.  The  Suns.  —  (y)  Incompatibility  of  Murlsffe  with  Cer- 
tain other  Condltloni.     1st.  Ezlsteuce  of  a  previouB  muTi«<«' 

("ligamcn"J.'  Bigamy  is  forbidden,*  and  still  more  so  is  polyg- 
amy.' 2d.  The  entciine  into  highor  rellgioua  ord«ra  (above  and 
including  an  under-deaconship)  is  a  sort  of  marriage.*  3d.  It  is 
the  same  with  regard  to  monaBtle  towi.'  4th.  Ditersltr  of  religion 

'  "Cod.  Just.,"  "Dc  Inc.  Nupt/'     5,  8;  Dig.  X,  "de  Spona.,"  4. 

•  S<adviQ,  420;  Freiaen,  3ft4,  625;  £mew»,  I.  ^7;  II.,  240;  Comu,  "TWm," 
1887. 

•  Polygamy  in  the  BiWcr  "Dcuter  ."  Jcci,  U  »tq.;  "Pualip  ,"  2.  24. 
3.  Cf.  "concubinage."  —  The  idea  of  the  ?iicr«m«iit  and  the  influence  of  the 
Roman  law  have  c&iued  bipmay  lo  disappciu:  "Cone,  de  Xrent^"  M<a.  34, 
C.  2,   Cf.  " AmLbspdets,"  "Mormoiia." 

'  Proof  of  ilie  death  of  the  absent  roouse:  Kg.  X.  4,  1,  19:  "ArU  8. 
B«di9."  436.  See  "Cenifiutei  of  the  Ci\il  Statiu?'  "MuTtage  C^iabte  of 
Annulmeni,"  "Second  Marriige*." 

'  "Tr.  lie  Polygamia,"  t610  fextract  from  Th.  dt  Bht);  WdM,  Bi- 
Eunia  (KT  DispcDS:,"  1S24;  Koetltin,  "Luther,"  2.  4S1 :  Daphntnu  Amariu4, 
'^De  Polyg.,"  1679;  Alelluiu.  "Polyg.  Truroph.;'  1682;  Hadu,  "Reform,  ia 
B.  Z.  Doppelehe  d.  Landgr.  PUilippr'  ISW;  Lttt/ier,  •■Mim./'  2,  SO;  "Mei^ 
c«re  de  Fr.,"  1757,  95;  Gnrntn,  440, 

'  As  to  eccleautic&l  eelibaey,  see  Gralian,  D.,  27,  e.  8;  Frriaen,  759, 
763  Inipedinienla  "oidinU  votii'"  established  by  way  of  interpretation,  and 
not  by  law).  Parliament  annulled  the  marriaps  of  piiesta  (Order of  Aug.  22, 
1040):  c^.  MamuT,  "Eiabl.  de  Norm.,"  p.  139.  Rejected  by  the  Protestanta. 
eccle^astic^  celibacy  u  attacked  bv  the  philosophers  of  the  dghteenth  cen- 
tury: MonUaguKu,  "Espr,  d*8  Lois."  23,  21:  25,4:  Ihderot.  "XEavrm."  ed. 
Gamier,  vol  14,  p.  M;  "Inconv.  du  C^Ubat.  d«r  Pr^iiw,"  1781.  The  AbbS  of 
St.  Rene  conaidered  it  a  fatal  thing  to  the  State  and  the  Church,  as  it  d^- 
privcd  one  of  weU  brought  up  children  aad,  as  a  consequoice,  of  honest  peo- 
]>le,  ^d  th?  other  of  good  C^irktiam.  Tht  Memori^  of  tfa«  &tat«  OcAnal 
eomplained  of  the  sctudala  whieh  resulted  from  thia  wlibacT  (easM  of  adul- 
tery and  seduction).  .\ft«r  17SS  many  pamphlets  demanded  its  abolition: 
MavJrotj  '•Discipl.  de  I'Eglise  s-  le  Mar.  des  Pr«tr^,"  1790.  In  1791  the 
Legislative  .\faembly  refiued  to  deprive  married  priests  of  their  salary.  From 
that  time  on  many  pricala  were  married.  The  Convention  made  varioua  pro- 
Tiaiona  in  their  favor:  Dweroier,  \\  107:  ^T.  37.  97.  214.  3.51:  Ctrati,  "Du 
Cfiibat  et  du  Mar.  dee  Prfttres,''  1829;  Ploaiue,  'Conditkm  Jur.  du  PrAtre." 
IS87;  TKdner.  "KnfOhr.  d.  Ehelceipk.,"  I89S;  Horoy.  "Mm-,  du  Pi«tr«," 
1S90;  infra,  "Concubinage";  "Capitid.."  "t^le."  ■Socerdota";  "Wis.," 
3,  4,  18;  Dig.  X,  4. 6;  3,  1,  2.  3.  .\a  to  the  EnglUh  cleigj-  w«  Gl^mm.  "last, 
Anglet 5,  90;  Iflunn,  " C«hb.  d-  G.,"  1880- 

'  The  Roman  and  Fnnlpab  laws  prooouneed  penalties  aguaat  anybody 
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("diapar  cultus")  '  creates  an  impediment  which  recalU  the  old 
impediment  reaulting  from  a  difference  in  social  condition.'  Tlie 
Roman  laws  forbid  mftrriages  between,  Christians  and  Jews.* 
After  the  fourth  centmy  the  councils  forbid  Cfiristiana  to  marry 
with  infidels,  as  the  Old  Testament  had  forbidden  the  Jews  to  do;  * 
but  the  nullity  of  such,  marriages  was  not  decreed  until  the  middle 
of  the  twelfth  century/  The  reason  given  was  that  marriage, 
being  a  sacrament,  assumed  that  those  who  contracted  it  had 
been  baptized.*  The  Eaatefn  Church  e^'eti  annulled  marriages 
with  heretics; '  in  the  West  heresy  was  looked  upon  as  simply  a 
proliibitive  impediment.'  The  question  was  of  no  importance 
excepting  as  regards  the  Reformation,  and  when  the  Council  of 
Trent  had  required  the  presence  of  the  parish  priest  in  order  to 
make  the  marriage  valid,  the  Church  was  obliged  to  regulate 
mixed  marriages  and  to  give  its  opinion  upon  marriages  con- 

who  mairied  a  virgin  or  a  widow  who  had  made  a.  vow  of  chaatity;  "Wis.," 
3,  S,  2;  "Liut,,"  3ft,  95;  Crej^  Tows,  ft.  39.  The  Edict  of  Clotaire^  614,  18, 
umiils  these  marriages.  The  marrioge  of  nionka  was  forbidden,  under  peaidty 
oi  [intnilniynl,  oolv  at  a  rather  late  period:  "Cone.  Toura,"  567;  "Troali,, 
909,  S;  "Lalran,"  1133,  c.  21;  Dig,  X,  27,  1,  c,  22;  "Trent*,"  seas,  24,  c. 
8;  I'olhier,  no.  112:  simple  vows  do  no-l  annul  tne  marriage;  it  is  only  ftolemn 
vows  that  buve  this  cfTect^  and  on  this  point  it  is  less  the  vo^  th-emselvea 
than  the  religious  profesaiaas  to  whieh  these  effects  aj-e  attached:  0.,  1, 
"  ia  VI."  3,  15.  Frpneh  juriaprudenee  does  not  admit  of  any  tacit  profcssdon. 
"Thp  coat  does  not  malte  the  monk." 

'  Wiesehabn,  "De  Imped,  Disp.  Cultus,"  3865;  Freistn,  635;  Esmin,  I, 
2Ifl;  11,  2S7:  Friedbcrg.  i  ISO  (blbl.). 

'  And  which  malcea  the  " ccintiortiuni  omnia  vit©"  diXcuIfc.  The  Church 
eees  therein  a  special  danger  to  the  faith. 

•  "Cod.  Thfod.,"  "Db  Jud.,"  fl  (Death);  0.,  2S,  q.  1,  c.  17  and  10; 
a«t/m.,  loc.  at.;  "Cod.  Juat.,"  1,  9,  6.  The  Evangeliual  Chufcli  tondemoa 
them  with  Meianchthon,  contTary  to  Luther;  Strantpff,  283;  Snftxriiu,  "V, 
Eheatande,"  1558  (S3,  5);  "Orleans,"  II,  19  (Bmns.  187).  etc. 

'  Disfavor:  Paul,  2.  "Cor,"  vi,  14;  1.  "Cor.,"  vii,  12;  ^'f.  Auffiistine, 
"De  Fide,"  19;  Terlua..  2  ''Ad  Ux.,"  2-S.  St.  AUEuatine  tolerates  them 
(Monica  converts  Patricia):  Amitros,  "De  Abrahajn,"  I,  9;  "'Cobc,  Arvern.." 
£36;  Loening,  II,  fifiS. 

•  P.  Lombard,  4.  D..  98,  a;  Gmtian,  C,,  38,  q.  1,  c.  14;  Bernard  de  Favie 
("imoed.  diapar  cultua'');  Benatl  XIV,  "  Bul!e  Singul.  Nobis"  custom. 

'  Tb?  m&rri&ge  of  in6dels  (with  one  another)  not  being  a  sacrament,  is  not 
absolutely  indissoluble;  divorce  is  poiisible  ("casus  apostoli,  priveleRiuja 
Pimlinum";  Paul,  "1  Cor.."  i-ii,  12,  who  onlv  gave  ddvice  in  refenring  to 
the  civil  law  of  his  period);  <f.,  28,  q.  1,  c.  4;  Dig.  X,  4,  19,  7;  3,  22  6; 
3,  33.,  1;  a  spouse,  upon  being  converted,  i^n  repudiate  the  other  Bpouae  wnen 
ihe  Utter  does  not  wish  to  eonlinuc  to  live  in  common  or  renders  it  insup- 

Sjrtiible  because  of  religion  ("contumelia  Creatoria,"  a  sort  of  adultery), 
etiffU  XIV.  Feb.  fi,  1949  (India);  Bemein,  II,  270;  Detessarla,  "Disaert.,'* 
1763.  1765;  Guwt.  aee  "Maj."  (converted  Jew), 

'  But  not  with  achismatica:  "Cone,"  "In  Trullo,"  692,  c.  72.  In  this  flense 
Bernard     Pavie,  "Summade  Matr,"  p,  291;  Tm^red,  id.,  vol.  24. 

'  Durand,  "Spec,"  4,  3,  2.  Baptism  19  a«ffioient,  cvea  jf  it  ia  performed 
by  a  hereUc,  for  one  to  be  a  Christian:  St.  TKomaa,  ''Comm.  in  IV  1,  Sent.j" 
d.  39,  q.  1,  Art.  1;  Agde.,  in  506,  c.  67. 
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tracted  by  heretics  amonp  themselves^  In  16S0  an  Edict  of 
Louis  XI\'  decreed  the  nullity  of  marriage  between  Catholics  and 
Protestants;  it  was  in  the  same  spirit  »s  that  of  the  canon  law 
since  the  Reformation;  the  Catholic  Church  only  allowed  such 
marriages  by  means  of  a  dispensation  of  the  Pope,  and  upon  con- 
dition that  the  heretic  forswore  his  beliefs  before  the  celebmtion 
of  the  marriage  in  the  presence  of  the  Catholic  priest.*  Only  in 
cases  where  it  did  not  have  sufficient  power  did  the  Church  r&- 
sign  itself  not  to  demand  the  forswearing  and  to  the  taking  of 
precautions  with  the  object  of  a\-oiding  the  conversion  of  the 
spouse  who  was  a  Catholic"  ("impedifficntum  mixt^e  religionis"). 
It  13  this  "modus  vivendi"  which  h  5till  the  foundation  of  ecciesi- 
nstical  discipline.  5th.  Impadimvnta  to  maniage  between  tli« 
spouse  guilty  of  adultery*  and  his  accomplice^  (if  they  have 
promised  to  marr>'  each  other).  Cth.  Between  one  oE  the  Bpoiues 
and  the  murderer  of  the  other. 

§  118.  The  Ssjub.  —        Prohibitive  Impediments.    1st.  Bo- 

>  Bimt/ii  SIV,  "Di^clftration,"  Nov.  14,  1741:  validity  «f  the  tuomagw 
of  hf?»Iica  in  tlie  Netherlanrfs,  Extenaion  to  the  majority  of  the  Prot^wunt 
eouiLtries;  wherever  Lhe  Council  of  Trent  was  Dot  m&da  public  the  old  law 
subsisW  fEa^land);  it  was  tbe  same  thing  wherever  it  was  proutically  im- 
pofflible  to  coiifonn  to  it:  Fritdbent,  ^  150,  no.  25. 

»  BemAl  XIV.  "Encyd.  p.  la.  Polugne.    1748;  Riehler,  "Cone.  TrUI.."  559. 

'  (A)  Dispensation  granted  bv  tht:  bishop  n-ithout  aJiv  nbjuration:  {Be- 
no\t  XtV,  1750;  Jacabton,  '*Ueb.  Gf.m.  Ehcn^'  1&3S);  the  forms  of  the  Coun- 
cil ot  Trent  lire  not  necrasary  iDiitott  XIV.  1711);  tliev  simply  demand  a 
piMmiM!  tlint  all  tlte  cEiildrvn  fliall  bp  broujilit  up  in.  the  Catholic  rriision 
{Pius  VI,  17821,  or  they  are  even  contenteii  with  a  division  (Silesia).  At  the 
end  of  lie  eighteenth  centui^  this  impediment,  is  abolishftd  in  effect  in  certain 
dioceses  IMByenw,  eto.)-  —  ^B)  More  severe  tendencies  in  the  ninetcoath 
century.  A  written  declaration  under  oath  by  which  Lhe  heretic  pledges 
Imnself  in  the  presence  of  two  witncaacfl  to  allow  his  spouse  frwly  to  pniA- 
tice  her  religion;  the  Catholic  promises  to  do  evefythin^  in  his  power  to  con- 
vert hia  sptmse.  _Iioth  srxmses  plinige  thenoBelves  to  brmg  up  the  childn-n  in 
th-e  Catholic  Relipon.  fNevierthclefis.  they  decided  that  the  bovs  ehould  be 
brought  up  in  the  religion  of  the  father  and  the  girln  in  the  religion  of  the 
mother.)  The  spouses  nleo  promised  not  to  preaent  themeelvea  before  heretic 
ministers  in  order  to  have  their  union  blG»e<i.  The  Catholic  puish  priest 
mtut  not  blee»  the  spouaea;  he  take^  part  w  a  mtnees  out^de  of  the  cburch 
when  the  exchange  of  oonaent  is  ^ven  ("aamsten^  paaaivB.").  The  Holy 
See  can  dispense  with ; thoee  conditions:  "Acta.  S.  Sed., '  16,  207.  —  Measures 
of  retsiistioD  in  Germany;  Friedbere.  "Ev.  VerfMsungar.,"  279.  282. 

'  SckTilii,  "De  Adult.  Matr.  Imped  ,"  1857;  Freiitn,  613;  Esmein,  I,  384, 
308. 

*  Originally  a  perpetual  penance  and  a  prohibition  of  any  future  mniriage: 
Frank,  "Bussdisciplin.,"  670i  Looting,  II,  567;  fUginorn,  2,  235.  Following 
this  temporao'  penance:  C,  31,  q.  1,  c.  5\  "Capit.  Coinp^id./'  7o7.  c.  11; 
"Cone.  Tribur,  895,  40.  E«tiiaation  of  the  biahop.  The  impediment  does 
Kot  beeome  an  invalidating  one  excepting  in  Graiian  and  Dig.  X,  4,  7,  $;  4, 
7,  1;  "Summa  Rolandi,"  p.  155;  "Ord.  de  Gen6ve,"  1511  (.RieJiter,  Klrchen- 
cudii.,"  I,  34S).  Cf.  Stfampff,  "Luther,"  p.  279;  flMwri,  op.  cU. 
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trothab;  there  is  an  impediment  between  one  of  the  betrothed 
$.n(J  every  person  other  than  the  other  betrothed.  2d.  An  Ordi- 
nary tov.  3d.  Public  penance.  4th.  Holnous  crime:  murder  of 
a  spouse,  of  a  husband  by  his  wife  or  vice  versa,  marriage  with  a 
nun,  5th.  "Tompug  forlarum":  from  Ash  Wednesday  to  Easter 
Week; '  during  the  three  weeks  which  precede  the  Feast  of  Saint 
John  the  Baptist;  from  Advent  to  Epiphany.  6th.  "  Interdlotum 
EcclaaiB"  or  prohibition  by  the  ecclesia-^tical  judge  of  contract- 
ing marriage  until  the  prohibition  shall  be  removed,  because  it  is 
to  be  feared  that  there  is  an  impedbnent,'   7th,  Heresy. 

§  1 19.  frsTentlng  a  Harrlage.^  —  (I)  Evangelical  Denunciation^ 
In  order  to  assure  respect  for  these  ntunerous  impediments,  the 
Church  created  denunciations.  When  publishing  the  banns  of  the 
marriage  the  priest  declares  that  it  is  the  duty  of  every  one  of 
the  faithful  to  make  known  any  impediments  which  may  exist. 
The  parish  priest  who  is  notified  of  the  existence  of  some  impedi- 
ment should  put  off  the  celebration  of  the  contemplated  union 
until  such  time  as  the  ecclesiastical  judge  shall  have  permitted  it 
to  take  place;  the  latter  sends  forth  an  interdict  of  the  marriage 
as  soon  as  he  has  received  tliis  notice.  (II}  Injunction  (fourteenth, 
fifteenth  centuries).'  This  method,  a  result  of  practice,  differs 
from  the  preceding  *  in  that  the  person  offering  opposition  13  a 
party  to  the  proceedings  with  regard  to  the  possibQity  of  the  mar^ 
■  riage  (costs).  The  right  of  claiming  injunction  belonged,  perhaps, 
first  of  ail,  to  the  betrothed  who  claimed  performance  of  a  prior 

1  Council  of  Laodiwa,  36S.  "Ti^nte,"  ti.  24,  0. 10.  Certaja  ditPceWQ  hay« 
Fpocial  ciutoios,  —  for  example,  it  is  forbiddea  t/>  celebrate  tmuriagea  s,t 
night. 

*  ExcommuoioAtioii  did  not  allow  of  the  receiving  of  any  sacrainent^  aa-  a 
pnnswjueQce,  people  who  were  excommunicated  co-uld  not  receive  Une  nuptial 
benediction  before  being  abeolved.  Now,  actora  were  regarded  as  disEraced 
and  exconrniiinicated  (Ootmril  of  Aries,  314,  c.  6).  It  was  for  ihia  reason 
^at  the  parish  priept  of  Sain tr-SuI pice  refused  to  marry  Talma.  The  letter 
addreemd  by  the  latter  to  the  Constituent  .\s6cinbly  and  read  at  the  meeting 
of  July  12,  1790,  was  the  etartinK  point  of  refonoe  trith  re^rd  to  marriaKC. 
In  tl)«  Mme  >t-&tifory  »f  ide&s  let  ub  recfdl  those  veiaea  of  Buil^u  atteetiog 
th&t  they  were  rdniaed  rehgioua  burial: 

"Ayant  qu'uD  peu  de  terre  obteau  par  pnire 
Pour  junais  sous  la  t«mb«  eut  enierm^  Moli^re." 

Ouffof,  see  "ComMiea." 

"  Potkier,  DC.  83.  See  Durand  d«  MaiOaw,  E^smein,  I,  421. 

*  '■  Matthew."  Tviii,  !Si  Durond,  "Sp6c,,"  3,1, 14.  Verbal  deolaration  with- 
out Bny  foniiF:  Foumicf,  "  Oflicialit^s,  256. 

*  Register  of  the  Eeclesiaetical  Judge  of  Ceriay,  "Oppositio"  or  "imp*- 
tito"  (50ft,  .58,  etc.). 

*  "Coxiiii.  de  faris,"  I,  209;  see  GuyU,  Fernbm,  Deaamba,  "Recudl,"  2. 
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promise  of  marriage;  finally,  it  was  granted  to  whoever  was  in- 
terested in  preventing  the  marriage  from  taking  place,  and  those 
who  called  themselves  engaged  or  married  were  considered  as 
such,  as  were  parents  with  respect  to  the  marriage  of  their  chil- 
dren, guardians  or  trustees  with  respect  to  that  of  their  minor 
wards.  Injunction  waa  by  means  of  a  writing,  signed  by  the 
person  offering  opposition,  and  of  which  the  parish  priest  was 
notified  by  the  bailiff.  However  little  foundation  it  seemed  to 
have,  although  it  might  be  without  object,  it  prevented  the  parish 
priest  from  proceeding  with  the  celebration  of  the  marriage  until 
nitlidrawal  granted  by  the  party  or  by  the  judge.'  It  was  excecil- 
ingly  inconvenient,  because  unjustified  difficulties  and  delays  pre- 
vented a  great  number  of  marriages  from  taking  place.*  It  was 
not  enough  to  punish  vexatious  oppositions  with  penances,  as  did 
the  canon  law,  with  damages,  as  did  the  parliaments.  Following 
the  regulating  Order  of  April  2S,  1778,  the  I.jiw  of  September  20, 
1792.  IV,  3,  was  obliged  to  remedy  the  evil  by  limiting  to  a  ver>' 
small  number  of  persons  the  right  of  claiming  injunction  (father, 
mother,  etc.)  and  in  compelling  the  judges  to  decide  upon  the  que** 
tion  with  little  delay. 

§  120-  Dlsp«n5ftt4on8.'  —  From  these  all  too  numerous  and  un- 
justifiable impediments  the  Church  found  itself  obliged  to  grant 
dispensations;  so  that  certain  of  them,  although  qualified  as  in- 
validating impediments,  could  be  removed;  it  was  in  their  case 
a  forerunner  of  abolition. 

In  olden  times  there  were  no  dispensations,  properly  speaking; 
the  Church  only  exercising  a  disciplinary  power  over  marriage, 
it  was  for  the  ecclesiastical  judge  to  uphold  or  to  dissolve  mar- 
riages according  to  circumstances.  But,  whilst  the  canon  law  con- 
stituted true  legislation  as  far  as  matrimony  was  coneemed,  the 
" dispensatio "  seemed  like  a  prerogative  belonging  exclusively  to 

'  Order  of  June  15,  1691;  regiater  of  opposition  arid  wii.hrtrawabs  to  be 
kept  by  the  pariah  priesla.  Penalties  agtunst  the  parish  priest  who  pclebmtcd 
amarnaBoin  thi'  fftceof  o[ip<»ition:  Saspcasion  for  three  years  pronounecd  by 
the  ecclE^axticai  judge,  eoDciemiiation  to  pay  damage  by  th«  secular  judgi>, 

*  ftatitb..  XXIV,  388.  Oppotnticin  biu^ed  upon  a.  oivil  iatereel  or  a  verbal 
promise  of  maniaae  could  aoi  be  recdved  C17i7).  Compluints  of  the  clercy, 
17fiO. 

■  ni^hter,  i  280  {bibl):  Friedberg.  5  151;  Kreslinger,  "Dispena.."  1710;  th 
/ua/is,  "Dp  Disp.  MuEr.,''  173fl;  Giamnt,  id.,  1863;  Du  Perray,  "Tr.  dn  Disp. 
deM.,"'  1719;  CMtl,  "  Tt.  des  Diap.,"  1777.  Tikm in  Hofti/,  "Mw.Chrftien 
in  F.,"  (1700);  Durofui  de  MaUSaru,  see  "Diet,  de  Dr.  Canon,"  PoiAttr,  no. 
252;  MauUrol,  ■'Examen  d<s  Princ.  9.  lee  D.."  (1789);  CaiUatui,  "Man.  dra 
DispeiLses."  1873;  Freisen.  891;  Esmein,  II,  315;  Pomptn,  "Tract  de  Disp.," 
IS^tij  BnrulhulKT,  "Disp.,"  1838. 
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the  legislator.  In  the  twelfth  century,  at  least,  the  general  power 
of  granting  dispensations  was  reseired  to  the  pope,'  and  very 
exact  rules  determined  conditions  uneler  which  they  were  applica- 
ble. WTiilst  the  State  disputed  the  right  of  the  Church  to  legis- 
late on  the  question  of  marriage,  it  did  not  fail  to  claim  for 
itself  the  right  of  "dispensatlo"  for  the  impediments  which  it  had 
itself  created.' 

It  is  admitted  that  the  impediments  of  natural  or  divine  law  do 
not  allow  of  any  dispensations;^  only  the  impodiraenta  of  human 
law  poiild  be  removed  *  by  the  Church  *  (or  by  the  State).  For  ex- 
ample: dispensations  for  marriages  between  uncles  and  nieces, 
first  cousins,  brothers-in-law  and  sisters-in-law,*  spiritual  relationa, 
etc.  The  Council  of  Trent  decreed  that  they  should  only  be 
granted  on  rare  occasions  for  just  cause,  and  that  nothing  should 
be  demanded  in  return  for  them  (Sec.  24,  5).  Neither  on  the  first 
nor  on  the  second  of  these  points  were  its  limitations  obserced.^ 
As  to  ]U3t  causes,  they  were  multiplied  to  excess  ("angustia  loci," 
insufBcienc>'  of  the  marriage  portion,  widowhood  with  children, 
the  age  of  twenty-five  years  for  girls,  the  presence  of  secret  here- 
tics, a  means  of  terminating  an  important  lawsuit,  the  preserva- 
tion of  the  property  of  an  illustrious  family).*  The  procedure 
conabta  in  addressing  a  petition  to  the  pope;  it  is  presented  at 

'  The  bishops  have  It  only  aa  an  excmtion.  —  Mflrrlage  of  King  Robert 
with  big  couain  Berihni  Pope  Sylvestre  IT  ex comirni nictated  ihe  parlies  ond 
the  bishops  who  hod  granted  the  di^peiisQtioas :  Sticgler,  "Arch.  f.  K.  K.," 
1897;  "B.  G.  H„"  1S9S,  57. 

•  Cf.  ReBPript  of  the  Prince  at  R«me  (mamaee  between  firet  cousins): 
"Cod,  Thiod..''  "Bi  oupt.,"  1.    Ex.:  "Edit.^'  1680. 

*  Insnnity,  impuberty,  impotenci?,  "ligamen,"  relipoua  profiOBdoii;  rela- 
lionehip  in  tho  direct  line  bctweon  brothprs;  affinity  to  the  first  degree;  adid^ 
tery  Mcompanied  by  aiurdtrj  abduction;  "liispar  cultu.s," 

•  Varialion.  From  ihe  tunc  of  the  Council  of  Trent  diapensat.loDa  for 
mamBgeB  between  first  cousins.  Uncle  and  niece:  Philip  11  took  as  bifl 
fourth  nife  Anne  of  Austria,  who  woe  hia  broiher'a  daughter. 

*  The  dispcneation  is  given  aometimea  "in  contrahendis  matrim.,"  and 
BometioieB  "in  contractis  'j  in  th-e  latter  esse  it  can  compel  a  remarriage 
(rellBbilitalion)  orelw  it  validates  the  marriflge  rctroncti  vply  ("  Dispensatio  m 
nuU«c  mfttrimoiiii " ;:  resen*ed  thi^popr).  Writ  of  ihe  Periit«ntiary'a  Court; 
il  id  granted  first  t>f  all  in  order  to  legitimiBe  the  children,  and  later  in  the 
Latereet  of  ihe  bjkhispb  themsdvos,  — for  example,  "sanatio  in  radice"  of 
dvil  tnarriagei  oontnirted  in  France  during  the  Revolution. 

•  Aare  in  tho  Middle  Ages,  granted  to  princes  for  reasons  of  State  (for 
example,  for  the  pacifying  ot  ihe  Empire,  Otto  IV  marrica  the  daughter  of 
his  oompctitor,  Philip,  although  she  was  his  near  relative} ;  extended  later 
on  to  mere  citiaens. 

'  DiapensatioQfi  "in  forma  paUperurPj"  H  the  pE^ies  ait  unable  to  pay  the 
customary  t^s, 

*  Dispciuations  sometimes  nithout  a  cause:  the  eood  use  made  of  the 
sums  given  to  obtain  them,  I  hey  say,  is  one  cauise  for  their  being  granted. 
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the  Dataria,  which  issues  the  dispensations  in  the  fonn  of  a  com- 
nussion;  the  official  appointed  verifiea  the  (acta  to  whicii  their 
gTA-nting  is  subordinate  and  pronounces  the  dispensation.'  Mod- 
em law  has  shown  itself  very  stingy  in  this  matter;  *  this  was 
hound  to  be  so  from  the  moment  when  only  the  most  necessary 
impediments  were  upheld. 

§  121.  NulUty  of  Marriage.*  —  In  the  case  of  the  violation  of  an 
impetliment,  an  action  of  an  especially  diacipUnary  or  penal  char- 
acter, "  accuaatio,"  waa  open,  first  of  all,  to  everj'body  ("cuivis  ex 
populo")  '  against  the  spouaea  who  had  not  confomxed  to  the 
laws  of  the  Church,  The  ecclesiastical  judges  dissolved  the  mar- 
riage every  time  that  the  impediment  was  sufficiently  serious 
(invalidating),  and  Jet  it  subsist,  excepting  for  the  infliction  of  pen- 
ances on  the  spouses,  when  it  was  of  no  importance.  It  vras  too 
easy  to  abuse  these  accusations  for  the  right  of  making  them  not  to 
be  restrained  in  many  cases."  Thus,  when  to  insist  upoa  corrj-iog 
out  the  marriage  would  not  cause  the  spouses  to  an,  it  is  to 
them  alone  that  the  action  was  given  (impotence,  impuberty,  de- 
fect or  even  absence  of  consent);  it  depended  upon  them  whether 
the  marriage  ^ould  be  allowed  to  subsist.*  On  the  other  hand, 
the  principle  persisted,'  but  only  the  relatives  were  allowed  to 
take  action  ("peraonae  proxima?  et  necessariar"};  *  it  is  only 
when  the  latter  are  lacking  that  the  action  is  ^nted  to  the 
"\'icini  bonffi  famie,"  and.  if  there  are  no  neighbors,  then  to 
strangers,'  In  case  of  "diffamatio"  or  public  rumor,  the  judge 
may  of  his  own  accord  pronounce  the  nuUity,  provided  that  the 
right  of  pleading  should  not  be  reserved  to  the  spouses  alone.'" 

'  flcal^iice  of  the  ecwIemMticaJ  Judge  after  tat  inTntigaUoa  utd  oommuni- 
catkin  with  ihedatory, 

■  Cf.  "Evungdifal  Church."   Friixibtrg.  {  152,  II. 

«  Polhier,  ao.  142;  RkHa;  205;  Walter.  316;  FreuBfefg,  E  152  (biW,); 
fiKA^r,  "UpgflUiglH-itd.Elie."  (■' Jnhrb.  e.D(igm.,"I&89,2M);  "Sietv  Part..'' 
lV.9;Eamnn,  1,  403;  I[,  290;  Stobbe,  249;  Strgleiut,  "De  Mfttr.  Null..'"  1739, 

*  Cf.  Roman  procedure  dealing  with  accusations:  Beaurepairt,  "Null,  de 
M.  en  1553,"  1883. 

*  Oti9  can  be  at  the  suae  time  accuBer  &nd  "mtDeas.  controni'  to  principle, 
an  eixcpption  which  con  be  underslood  as  applying  to  relatives  on  questioad 
of  reliationahip,  and  which  was  pxtended  to  cwry  action  (or  nnnuimriit. 

'  The  canon  law  d-i>e8  not  admit  of  any  relative  nullity  under  prelesl  thai 
marriage  ennaot  b«  n  lame  contract,  Tbua  the  action  ean  be  brought  by 
either  apouse.  French  jurieprudeoc«  is  ooatrory  to  this:  Pfithier,  no.  Al. 

'  ton^riol,  "ItiHt.,"  2,  15. 

•  "Cod,  Tlkdod.,'^  9,  7,  2;  "Cod.  Just.,"  fl,  0,  30  (adtilteryl,  RatrictioL 
ftgain  in  certain  cows:  Dig.  X,  4,  18, 6  and  K,  Aa  to  eollat«rale:  Pot/iier,  no. 
448. 

•  Durand,  "Spec.,"  4,  4. 

t"  Dig.  X,  4, 18,  2  and  6;  4,  11,  7. 
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In  the  fourteenth  century  the  prosecutor  of  the  ecclesiastical 
judges  carried  on  the  examination  and  brought  the  action  of  anul- 
ment.  In  this  way  absolute  nullities  came  to  be  distinguished 
from  relative  nullities;  although  invalidating  Impediments  had 
the  same  effects,  they  were  not  found  to  be  placed  under  the  same 
category.  The  jurisprudence  of  the  parliaments  contrasted  ab- 
solute defects,  of  a  public  nature,'  which  every  interested  party  ' 
and  the  public  minister  himself^  had  the  right  to  plead,  with  rela- 
tive defects,*  which  did  not  have  any  effect  upon  public  order,  and 
which  only  gave  the  right  of  action  to  certain  interested  parties," 
3»ich  B3  the  spouses,  or,  rather,  one  of  them,  their  fathers  and 
mothers,  if  the  marriage  was  contracted  without  their  consent, 
Mid  to  their  guardians  in  analogous  cases. 

The  actions  for  the  annulment  of  marriage  had,  moreover, 
their  own  special  rules.  The  canon  law  declared  that  the  right 
to  these  actions  could  not  be  loat  by  expiration  of  time."  Before 
the  Courts  of  the  Church  their  procedure  was  simple  and  sum- 
mary.^ The  testimony  of  relatives  was  admissible,  but  admis- 
sions and  acquiescence  were  not  allowed  for  fear  of  a  fraudulent 
understanding,* 

The  ecclesiastical  judges  were  competent  when  the  annulment 
of  the  marriage  was  the  direct  object  of  the  prosecution; "  if  dam- 

'  InTalidating  impedim^nU  and  defects  of  easpniial  (orm:  lack  of  publicity 
and  jiiriB diction  of  the  pri«st  and  absience  of  wiinesseB. 

'  Interest  whicb  exists  at  tliB  time  or  which  afterwarda  comes  into  ex- 

i»t.cnce. 

'  Public  scandal:  the  procurator  of  the  king  or  the  fisPal  procurator  act, 
and,  if  they  do  not  Eict,  then  the  datiu?.    Declaration  of  June  15,  1^97. 

*  Tbcy  covered  thenis^lvee  by  means  of  a  rutificfttion;  Ji4,,  "Elfni,  de 
Jur,,"  p.  22. 

*  For  example,  the  spoufic  who  has  und«Tgon«  the  violence  is  the  only  one 
aUowMi  to  attack:  the  marriage.  In  the  annie  way,  it  is  only  the  spouse  of 
the  impotent  part v  who  can  tnnke  complaint,  and  this  defect  is  done  away 
with  by  long  cohabitation.  —  Cotlaterala  were  able  (but  ooly  with  difficulty) 
to  attack  a  oiarriiigc  affecled  by  an  absolute  defect  aitticr  the  death  of  the 
Bpouao  when  they  had  an  intcreet  in  ita  annulment  (for  example,  to  put  out- 
aiile  of  the  inheritance  eliildren  bom  of  the  marriaKe). 

■  innocent  III  in  jiroiaulgating  the  dijcisiona  of  the  Council  of  Lateran, 
1215,  at  to  Telationahip,  declares  mat  the  actioa  cannot  be  loqt  by  prescript 
tion  in  such  a  vnm  as  this.  The  "Close"  generalizes,  judgment  m  matri- 
monial actions  liaa  never  the  force  of  "res  adiudicata"  (endangoring  of 
aouls),  Poihii^,  an.  461 ;  Duperray,  "  DiBpenses,"  17fl9,  p.  320;  &uyol,  "  Mp.," 
■ee  "loipttiasanee."  Prohibition  of  compounding  and  conipromiHing  in  the 
matrimonial  acTtoaa.    Each  partv  on  ai)p>eat  may  suggest  new  reasons. 

'  The  oath  of  calumnv  is  not  dcitiandcd  (spirit  u.al  causes}. 

*  DiK.  X.  4,  13,  5;  4,  18,  J;  2,  21.  10;  {JnUian,  0.,  3.5,  q.  0,  c.  3:  Bt««m., 
IS.  16;  Dcft-neor  Maf  rinionii "  created  in  1741  by  the  Conatituent  Assembly: 
"Dei  Miberatione"  of  BenoU  XIV. 

*  Edict  of  Dm,,  1606, 12;  1095,  34;  Buria,  II,  5,  32. 
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ages  were  sought  by  reason  of  the  atnmlment,  it  was  neceasar>'  to 
ftpply  to  the  civil  judge; '  also,  the  civi]  judge  alone  was  the  one 
to  determiae  whether  the  marriage  had  been  celebrated  or  not 
(possessory  action);  fiii&lly,  aa  soon  as  die  ordtnan(!e3  or  the  liber- 
ties of  the  Galilean  Church  had  been  violated,  recourse  was  bad  to 
the  parliaments  by  meaiia  of  an  appeal  as  for  error.* 

Certain  marriages,  without  being  aimiilled,  were  deprived  of 
their  civil  effects  (for  example,  the  children  could  not  inherit); 
secret  marriages,'  marriagra  "  in  extreiois; "  *  and  those  of  persons 
civiUy  dead.* 

'§122.  Kaha.tillltation  uid  Repudiated  Uarriage.  —  Marriages 
which  had  been  annulled  were  looked  upon  as  having  had  no  ex- 
istence. The  ecclesiastical  judges  for  a  long  time  commanded  the 
spouses  to  r»-e8tabliflh  their  union,  so  long  as  there  was  no  possi- 
bility of  obtaining  dispensations  or  of  the  impediment  having 
disappeared;  by  this  was  understood  a  new  celebration  of  tlie  mar- 
riage, which  this  time  was  regular.*  But  the  parliaments  put  an 
end  to  this  abuMve  practice; '  the  spouses  could  re-establish  their 
marriage,  but  they  were  no  longer  corape3led  to  do  so.  When  re- 
pudiation was  not  possible,  the  spouses  who  had  acted  in  good 
faith  were  first  of  all  likened  to  spouses  who  had  acted  in  bad  faith ; 
their  marriage  was  of  no  more  effect;  thus,  the  children  were  looked 
Upon  as  illegitimate,^  a  crying  injustice  from  the  moment  when 
alt  too  numerous  and  scarcely  known  impediments  degenerated  into 
a  snare  for  the  best  intentioned.  At  an  eaHy  period  (from  the 
time  of  Peter  Lorabani),  the  Church  found  itself  compelled  to 
admit '  that,  although  annulled,  the  marriage  would  have  the  ef- 

^  Collaterals  who  only  have  a  rigUt  to  dfunagn;. 

■  Only  way  open  to  the  futhieT,  mother,  oi  gtiardian  who  hat  not  given 
coiupDt  to  the  majTiagc. 

»  DccI,,  Nov.  26,  I63fl,  Arte.  5,  6  (t^.  CSv.  Cod.,  2i),  The  Declaraiioa 
aeema  to  oonfuae  socret  raarringes  &nd  hulden  marritigra.  But  the  canon  Iaw 
distiagULBhes  betwceo  Ihem.  The  former  are  reyiilar,  but  are  not  ncicewsarily 
public.  They  are  entcnxl  in  a  register  under  wftl  ivhich  ia  distinct  from  the 
regular  regieter;  {Jtmoit  A'/l',  17413;  MatfH,  "De  Ms-tritB.  Cooocienti»," 
1766- tffffi,  ifi.,  1702. 

•  Boutarie,  "Inst ,"  1, 10,  13;  PovOatn  du  Pare,  "Priniapw,"  I,  121. 

•  Bovtarie.  "Inat.,"  1,  10.  10  nnd  13. 

•  HerU,  "Do  Matr.  Inatattrnlo,"  1T02.   Cf.  atipra,  " Dispwuation." 
'  "Att.."  Mnrirh  1 1,  L710;  cf.  Dfcl.  June  15.  11197. 

'  OricntflJ  Church:  "Petnis,"  I,  39  (thr-y  succeed  if  they  hi\ve  been  rn 
poaaearion  of  llic  atfitus  for  30  yearB).  Gratian  dove  not  recogniee  reputed 
marriftgfis;  D.,  3i'>,  q.  7. 

•  No  law  waa  enacted,  but  practice  admitted  lliia  rcetimnt  on  the  indefinite 
iliprpw."  of  causes  of  wjimlmcnt,  Utid  it  s^eiw  tlia,(  obe  must  give  credit  for  il 
to  the  Gallicftn  Church:  P.  LooibaTd,  "Sent,,"  1,1;  D.,  41,  c,  Dig,  X,  4,  17,3; 
4,  3f3;  4,  7,  8-U.    CJ.  Rcacripl  of  Mnrcu*  Aurdiua,  B-,  23,  2,  57,  1;  "Cod. 
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feet  of  a  valid  marriage  dissolved  by  death,  provided  that  the 
spouses,  or  at  least  one  of  them,  had  acted  in  good  faith,  and  that 
there  had  been  a  celebration  "in  facie  Ecclesise";'  from  1215  the 
banns  were  also  required  to  have  been  published.  These  eifecta 
were  at  first  merely  due  to  the  interests  of  the  children  (illegiti- 
macy);* later,*  to  those  of  the  spouses  who  had  acted  in  good 
faith  (upholding  of  dower,  etc.)> 

Juat^"  5j^SJ^«^  "De  Matr.  Put.,"  1600;  "SadaaoBp.,"  8,  27;  Bfwton, 


o  leptimatioa  for  childien  bom  before  the  mairiage:  PoOtitr,  487. 


•  PonwmU.,  IMg.  X,  IV,  2Q,  2. 
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Topic  5.    EFrEcrs  op  Marriage 

I  123.  Hie  Legal  Oonaequencea,         I     125, 126.  Tb«  Snme:  fenaltioL 
{  124.  AJuItery.  | 

§  123,  The  Legal  ConaoquBnceB  of  marriage  could  be  summed 
up  formerly  in  the  acquisition  of  tlie  liuahand'a  power  over  the 
wife,  which  bears  at  the  same  time  on  the  peryoti  and  on  the 
possesaioRB  of  the  wife,  and  in  the  aequisition  of  the  pmternal 
power.  But  this  simple  formula  did  not  agree  very  well  witli  more 
modern  law.  The  power  of  the  husband  becomes  less.  Whereas 
in  the  primitive  law  the  husband  had  scarcely  anything  but  rights 
and  the  woman  scarcely  an.vthing  but  duties,  it  now  becomes  a 
question  of  the  rights  and  the  duties  of  each  one  of  the  ijpouaes. 
Thus,  the  canon  law  being  base*l  on  a  saying  of  St,  Pau],  bestows 
upon  the  wife  aa  well  aa  the  husband  the  right  to  demand  con- 
jugal duties.'  The  system  of  jjossessions  between  spouses  be- 
comes complicated  and  maj'  become  a  subject  of  study  distinct 
from  that  of  the  power  of  the  husband.  The  power  of  the  father 
in  its  turn  passes  through  the  same  evolution. 

§  124.  Adultery.' —  TTie  violation  of  the  duty  of  fidelity,  ea- 
pecially  on  the  part  of  the  woman,  has  always  had  serious  conse- 
quences. First  of  all,  the  puniihrnent  of  the  adulterous  wife  was 
left  to  the  husband  himself.  Tacitus  tells,  us  that  he  drove  her 
through  the  village  armed  with  a  whip;  midoubtedly  he  means 
to  say  that  he  expelled  her  from  his  house  and  from  the  village  it- 
self, which  was  to  condemn  her  to  certain  deatli,  for  she  found 
herself  deprived  of  all  legal  protection,'  It  seems  as  though  one 
could  lay  it  down  as  a  general  rule  that  in  barbarian  te^lation 
the  liusbnnd  has  the  right  to  kill  bis  wife  and  her  accomplice  if  he 
takes  them  in  the  act.*   Outside  of  cases  of  flagrant  offense,  the 

'  Paid  "1  Cor.,"  vii,  3-5;  pxcei'tinn  if  the  woman  be  piiceint«  ("Capit^" 
829,  21:  Bwrt.  2,  46),  upon  da^-s  of  fiL^tins,  etc.  Details  io  Sanckn.  I,  IX, 
"F.  rfe  Nav.."  4,  1,  3; //A-ico«r(.  "G  ."  VI.  27. 

*  foiimet,  "Tr,  dP  I'Adultirc,"  2a  pii„  1783;  RwtejUhal.  " Rcrhisfolg.  d. 
Ehebnichs''  1880;  Benneckt.  id.,  1884;  "Dig.  Ital.,"  V.  — On  itdultery  at 
Rome.  cf.  Etmein.  "M^liuiKes";  Meyniol,  p.  4<ii  Mommtm,  "R.  Strafrecht," 
1900;  I),  &&, 

'  TaeUu3,  "Gem.."  19.  CJ.  "L,  Burg,,"  34.  CJ.  other  t^rrihlc  |.imLsh- 
iDPnta  in  Dti  Cani/e  (ADgtoSaxoiu,  Polwi).    Th/ynUiicn,  "  L.  Sal,,"  p.  300. 

'  CJ.in  Itooip,  Patil,  II.  26  {"juB  orcidenti"  for  the  "pater,'  penalty  of 
murder  iigainat  tlie  Luabiuid);  "Cod.  Th6od.,"  0,  15,  1;  Paul.  2,  27,  1  ("L. 
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tribunals  inflicted  upon  her  the  penalty  of  death."^  The  Mn,saic 
legislation,  based  upon  the  same  ideas,  ordered  the  stoning  iff  the 
woman  taken  in  adulterj'.  We  know  the  words  of  Christ  upon 
this  subject:  "Let  him  who  is  without  sin  east  the  first  stone,"  * 
Reacting  in  the  name  of  humanity  against  the  oM  and  obsolete 
customs,'  the  Church  was  satisfied  with  inflicting  penances  on  the 
guilty  woman;  at  the  same  time,  it  severely  condemned  the  adul- 
tery of  the  husband,  which  was  formerly  unpunished."*  WTaile 
the  woman  may  be  excommunicated,  the  PenitentialH  show  m 
the  husband  undergoing  a  f)enance  of  five  years,  or  even  a  per- 
petual penance;  *  his  guilt  has  another  result;  it  takes  away 
from  him  the  right  to  avail  himself  of  that  of  his  wife:  "adulter 
adulteram  dimittere  non  valet." 

§  125.  Tba  Same:  Penaltlea.  —  If  the  Church  passed  judgment 
upon  adulterj  ,^  had  its  tribunals  exclusive  jurisdiction  over  it  dur- 
ing the  Jeudal  Period?  Cugneres  seems  to  admit  it  at  the  time 
of  the  Conference  of  Vincennes  by  the  very  fact  that  he  protests 
against  the  abuses  committed  by  the  ecclesiastical  judges  in  the 
prosecution  of  adulterj-.  But  the  Customs  give  jurisdiction  to 
the  seigniorial  or  municipal  justices,  and  the  tribunals  of  the  king 
in  the  end  were  substituted  for  all  other  jurisdiction.  The  usages 
and  customs  of  the  Middle  Agea  had  upheld  the  not  very  Christian 
punishment  of  miming  the  gauntlet;  tragic  as  it  was  formerly,  it 
turned  into  the  obscene  and  burlesque/  ao  much  so  that  the  pen- 
Rom.  Wis.");  right  of  the  husband  to  kill  the  wife  taken  in  fl&grajit  oETcnse  lq 
hia  house:  "Wis.."  3,  4,  3;  "Bai.."  7,  1;  "Burg.,"  68;  "Roth,,"  212,  213; 
"Liut.,"  130;  "Abb.  de  J-Sme,,"  "C.  d.  B.,"  288;  GHmm,  "R.  A,"  450,  742; 
fl«inn,T  11,  662;Z«(Aflp/,  "De.Tune  Occid  Prehena  in  Adult.."  1667. 

*  "Rill,,  77.  Proof  by  ordeals,  the  dud.  —  Cf.  proof  of  the  bitter  wat»?p9: 
among  the  HebrewH. 

•  "John,"  viii,  7.  Cf.  "L.  de  Conatantin";  "saorilego*  nuptianiin  gladio 
puniri  oportcf  (30,  "Cod.  Just,,"  "ad,  1,  Jul.de  ad.");  "Cod.Th6o[I.,''^a,  7, 
2;  Jfeimioi,  p.  52;  "L.  Rom.  Wis.";  "Cod.  Thi^od.,"  9,  6.  _ 

'  Outside  of  the  power  of  the  husband,  of  Ida  quasi -owneTship  of  ihe  wife, 
vrhieb  accounts  for  the  harah  punifihmcnta.  the  latter  arc  equOiUy  owing  (q 
reUgivus  idoM,  euch  aa  anceator  worohip,  wliich  Iegi(,lnnitc  phddren  a-ioiie  are 
Cttpable  of  rendering;  let  us  a.dd  that  adult^ery  vdth  a  rtranger  often  imjiliM  b, 
betmy&l  of  the  family;  with  &  memher  of  the  family  it  is  the  ruination  of  all 
diBcipHne. 

<  Oralian,  0..  32,  q.  6,  (St.  Augustine:  the  hueband,  who  Ih  the  master 
of  the  wile,  should  set  her  a  good  example;  hi»  is  bound  to  pardon  her,  even 
for  adultery,  Lt  she  shows  herself  penitenl).    Cf.  Paul.  "Sent,/'  26,  8. 

•  Van  Espm,  "Jus.  Eccles.,"  3,  4;  Kegrater  of  the  EcclteiiaBtical  Judge  of 
Ceri^,  ptiKsim. 

*  Cf.  Bvnodal  circuits  of  the  ninth  centtirv. 

'  On  Carifl?,  ee«  "Adulterium"  and  "Tfot»ri";  MiehM,  "OHg.,"  p.  3S8. 
Flogging  hiwi  diflappi-ared  for  the  most  pftrt  {Aignei-M&ftei,  etc.).  Martf-l, 
1219,  "trahetiir  fxT^Jiitalia  niid»iB"<the  aeeomphoe)  "ab  adullera  nuda.' 
JoimriiU,  "Vie  de  Saint  Louis,"  09;  I.oTroqW'TimhaMd,  1270,  59,  and  a  great 
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ally  was  more  scandalous  than  the  ofTense  itself.  The  fine  which 
liad  sotaetimes  been  added  to  it  at  last  held  good.  The  accom- 
plice was  arbitrarily  punished  (banishment,  castration,  fine). 
The  carr>ing  ojt  of  these  penalties  was  ver>'  rare,  oning  to  the 
rules  of  the  Customs  on  the  subject  of  pr&of;  thus,  at  Agen  the 
guilty  persons  must  be  taken  in  flagrant  offense  by  the  bailiff  and 
two  consuls.^  The  day  when  the  punishment  of  attultery  became 
the  attributes  of  the  State  *  more  severity  was  shown.' 
The  monarchic  dsclatooi  substituted  for  the  canonic  penances, 
and  the  punishments  drawn  from  local  custom,  a  penalty  bor- 
rowed from  the  "Novella,"  134,  10,  of  Justinian,  and  from  the 
Authentic  "Sed  Hodie,"  which  was  a  conunentary  upon  it:  the 
woman  pon\'icted  of  rtdultery  was  shut  up  in  a  convent  and  lost 
tlie  privileges  of  a  married  woman  ("woman  proven  guilty").' 


nutnbor  of  the  ath^T  Customs  oF  the  South:  there  ore  none  of  th^m,  aa  to 
Bpo&k,  which  do  not  provide  forandpunishaidultery  and  rape:  "  CaaU-lsajgrat," 
28;  "Fossal,"  49;  " ^Ion^o^aBm,■■  8;  '•Agfn,'"  19;  "Toulouae,"  156a;  "AJbi." 
11:  "Mootix'Ilicr."  21;  "Borwloiu?."  94.  110.  112;  ".^cad.  LfKis!.  Toulouse." 
IV,  1B6;  Le  Palme  and  DotjTton,  "tifiint,"  p.  94,  etc.  —  Not*  the  prooreesive 
dfgnulalioa  of  the  puoislimcDt^:  ninnmg  the  gauntlot  without  beiog  bound; 
ftuthorisation  to  kwp  on  ihc  ehirt  and  the  brcecUee;  optional  buying  off  for  a 
&Dd;  fine,  which  wits  mMni'tLnice  not  ven'hcav)'.  The  pcualt.v  of  running  the 
gauDtlct  ia  inHiclcd  in  ^Iher  caew,  —  tor  (vicajnplc,  lie  thirf  mae  througli 
the  town  with  tlic  slolvO  object  tied  to  his  neck;  MQiUgvi  dt  Bovrjac,  20; 
Pradhvi,  5.  —  Anolfa«r  disgracing puaidhment :  the  woman's  dreas  wm  cut  off 
above  the  koeM:  Zypaeut,  "Jus.  Brig./'  "ftd.  1.,"  Jul.  7. — Glaeion,  VI,  S7l; 
"F.  de  Xav.,"  4,  3;  "F.  R«al.,"  4.  7;  Gvi  Fape,  q.  206.  Disgracing  puoiah- 
mpnlij  are  frequent  in  the  Middle  Ages.  Grimm,  p.  711,  gi^ts  a  lone  list  of 
them;  can^-in;!  a  dog  i<r  a  saddle  or  drafging  a  cart;  carryibg  &  Blone  {bf  mt- 
mi-n);  stmddliiiK  a  di>nk*y,  *tCv  At  Spu*  one  saw  "in  foro  la[jidem  polituin, 
C&l«n«  fprre^a  aiug-itum,  quem  adultcrium  pcrpcinuit«e  per  dvitateni  fcrre 
oocnbuitur," 

'  Under  such  iwDdittaaa  that  it  required  a  gntA  deal  of  good  will  on  their 
part  to  ML.dcrg»  the  Itnl  puniBbmeat:  "Agea,"  19;  "TooDeuw,"  121.  No 
peiudty  if  they  sucHtoM  id  ««a|»iig:  Ltgriu,  "Dr.  duu  lea  Pyrfia6es," 

p.  316. 

>  In  the  fiftceatli  c^atury  a  Lord  of  Craoa  obtained  pprnuBBion  from 
Loub  XI  to  \iwp  his  wife  shut  up  and  walled  in:  I'loUd,  p.  SOo.  Details  as 
to  ttiia  penalty  in  Dv  Can^,  see  ''Adult.'"  ("Aragoa.") 

'  ZypocM,  loc.  rit.,  complains  because  this  crime  is  nuiudied  "nunis  moIB- 
tcr"  DomAoaifre  does  thr  jtanii>  in  his  "■  Prsi- Crim.,'  91.17.  Theoldprac^ 
tice  here  oornvponda  with  litrrailure  in  which  aduttcry  in  only  eomethiog  to 
be  laiudied  at  (talca  aod  fabliaux),  ^giditu,  "Dc  Appd ,"  6,  cites  an  old 
order  "de  uxor&tw  •eortatoribusj"  which  takes  jiuiadiciioa  of  the  crime  of 
adult«rv  awav  from  the  ecc4«ataetical  judRca:  Fovnd,  p.  53  (lubl.). 

•  "dl<>^<>"oti  "UCouvent,"  7,5;  C..3&,«.  1.  Shewwehcf tecuUreloUuDg 
for  two  vMkrs  (or  for  mch  other  tuA»  as  tt  plMuwd  Ow  eoorts  t«q><«ify);  the 
hurttaad  was  fm-  to  visit  hor  and  eras  la  take  her  bach;  if  he  4oA  not  ilo  thia 
before  the  expimtion  of  the  time  which  had  bna  fixed.  Ae  wMiAa\-ed,  veiled, 
and  Ak  put  on  the  relicioua  costume  of  tfan  how:  huwe\-er,  the  huriba&tl 
«OwM  alwa>^  rrrlaim  faer.  for  she  did  nM  becom**  nun  i'  tbe  coat  does  not 
makv  thr  tntrnk  it  ako  rraiilicd  from  this  thok  did  not  become  ci\'illv 
dnad,  Ac  atiU  roaaiaed  able  to  biiul  hmdfi  ta  BMks  •        U  oafce  a  wilf, 
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For  the  judicial  procedure  there  was  sometimes  substituted  the 
delivery  of  an  order  of  arbitrary  arrest,^  with  the  object  of  a^■oid- 
ing  scandalous  trials,  which  might  disgrace  the  family;  trials  which 
would  be  tlie  more  frequent  as  proof  became  more  accessible,  and 
at  the  same  time  more  uncertain  (official  reports,  writings,  Viit- 
ncBses).  In  the  latest  stage  of  the  law  the  husband  alone  is 
authorized  to  accuse  his  ivife  of  adultery  (excepting  in  cases  of 
connivance  and  scandal),'  but  in  theory  he  has  lost  the  right  of 
putting  her  to  death  if  he  surprises  her  in  a  flagrant  offense,  a  right 
in  which  we  must  see  a  very  persistent  trace  of  the  "jus  vita; 
necisque"  of  primitive  times.'  Aa  a  matter  of  fact,  if  he  does 
make  use  of  it,  it  is  not  difficult  for  Iiim  to  obtain  a  pardon.* 

§  120.  Thft  Some,  —  Civil  legislation  never  treated  adultery 
of  the  husband  as  it  did  that  of  the  wife.^  The  guilty  husband  is 
not  subject  to  any  penalty,  is  not  liable  to  have  the  judiaal  sep- 
aration pronounced  against  him  because  of  this  fact,  and,  finally, 

*te.  The  adtilt*roUB  wife  was  deprived  of  her  dower,  of  her  marriftgc  porl-iom 
iLndof  herehare  in  the  wmnmnity,  whlnh  were  conferred  upon  bar  huabarid, 
alwjilutJ?ly;  she  reravered  all  thesp  righia  when  her  husband  took  her  ba-ck. 
Ah  far  its  the  a(!cotnj>!ipe  wan  conc^pnied,  the  jiunishin'Mii.  vsiried  accx>rditig  lo 
cireuinstanceB  (pubhc  i>enan.ce,  bankhmcnt,  galley's);  he  mlgfat  be  coD-demne'l 
U)  rivil  daimgeB  toihe  husband:  Fournel,  jip.  122,  31i2;  Gut/oI,  ece  "Rdp." 
TLia  was  tlie  work  of  j iiriBpriidcnce:  Order  of  1522,  cl.c.|  Barium,  "Di^cia.,*' 
27ft;  Pawm,  I,  22,  vol.  9.  Dtijith  in  cnae  of  aggravating  circumatiuices  (aduN 
teiy  with  a  man  eervant):  "L.  dea  Droiz,"  In  EngUind  the  n-ifc  oaly 

lost  her  aurvivor'is  portion,  if  there  wpre  childri;n  of  the  Knuriagc:  fJlussun, 
Lehf,  op.  cil.'.  Pollock  and  Maillancti  II,  ^■92  (rqcent  rule).  C^ml''".,  Ge-mrna 
law:  StiAtbe,  i  249,  I,  2. 

I  Aferlin.  gpc  "Adulters'";  Jaly,  "Procdia  doB  MirabcBU,"  p.  104. 

*  Fmimel,  p.  66  (proacfuiion  of  both  guilty  parties  necesanryj.  Prescrip- 
tion of  five  years.  The  heirs  of  the  husljtind  could  corn'  on  the  accusation 
llml  had  been  begun  by  hinif  but  only  with  the  object  oi  obta-ining  eonfisca- 
lion  of  the  marriage  portion  and  of  the  property  taken  back  by  the  wife. 

'  "HuhiyabfnspicRcl,"  3,  23  (confi-scation  of  the  pcraon  and  poaaesaiona  of 
the  husband  who  takes  the  law  into  hia  own  handa)  <■/.  Lahmtlnife,  p.  S<i9, 
"Fuero  Ileal":  both  KuiUv  piirti<Kj  are  turned  orer  tij  the  ha'^band,  who  takes 
vt&g&anc^  on  them  ae  he  plcoacs:  "For.  dcTud^lc":  he  could  IdLI  both  of  them, 
but  EC  dj<J  not  hiive  the  right  to  spare  one  of  thflm;  "Siete  Part.";  "  Authentica 
Sed  Hodie";  Laffriie,  •'Navarre,'''  11,  371;  "  For.  de  Nav..''  4,  3,  5  e(  seq- 

*  Cf.  "Nov.,"  117,  15:  three  warnings  addressed  by  the  hiishaiid  to  the 
mnp  whom  he  suBpect.i  of  making  an  attempt  upon  the  honor  of  hts  wife,  and 
a  right  to  kill  him  if  after  that  h«  tiikea  hini  unawares  even  in  conversation 
with  her.  Italy,  sixteenth  centiu-y,  .Vei'isiiifiits,  "fi.ylva  Nuptialis,"  p.  Sfl: 
''Rergerae,"  SO;  BeauiitanaCr,  c.  30;  rottrnel,  p.  462  {'complaints  la  action.^ based 
Upon  wilicitation).  If  one  wisliofl  to  have  some  iriea  of  what  the  legistation 
woich  we  have  just  been  dcHcribing  was  really  like,  one  sltould  reeall  the 
nweeh  of  the  huebaud  of  the  eighteenth  ccutuiy  who  took  his  wife  luutwares; 
''What  an  indiacr«tioa I  Mftdiune,  iBUppoac  it.  Lad  been  anybody  but  mel" 
Cofiwart,  "Lb  Femme  au  XVIII*  s.,"  p.  234. 

'  Excepting  in  caae  of  acandal  and  cruelty  (for  examjile,  tlio  huaband  keeps 
H  mi^tresB  in  hie  house:  Order  of  1-543):  Fminitl,  p.  19;  "Cod.  Thfiod.,"  3, 
16,  1:  "Cod.  JuBt.  "  5,  17,  8:  Jwtnal,  "Sat."  2;  Afon&sffuieu,  "Espr.  des 
Loifi,'*  26.  8. 
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*  does  not  loae  the  right  to  demand  this  measure  agunst  hb  wife  in 
case  she  shall  have  committed  the  same  fault;  unda  audi  dicum- 
stances  he  is  simply  deprived  of  the  attumnent  of  the  marriage 
portion  and  the  privileges  of  a  married  man.  Unjustifiable  from 
the  rdigious  point  of  view,  this  inequdity  betweui  the  spouses 
was  in  conformity  with  tradition  and  had  a  bearing  on  social  in- 
terests, because  the  adultery  the  wife,  thus  differing  from  that 
of  the  husband,  always  carries  with  it  the  risk  of  striptnng  the 
family  by  causing  their  possessions  to  pass  to  strangers,  and,  by 
reason  (rf,the  doubt  which  it  throws  upon  paternity,  it  compro- 
mises the  atuatiffli  ctf  the  le^timate  childra  themselves. 


} 
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Topic  6.    Dibsoldtion  of  Marriage 


1 127.  The   Death   ot  one  of  the 
Spouaee. 

IISS.  Divorce.    The  Lower  Empire, 
129.  The  Germanic  Law, 
130.  Canon  Law. 
1^1.  JutUcial  Separation. 


§  132.  The  Juraiprudenco  of  the  Fac^ 
linments:. 

5  1^.  ll(^»ctian  against  Indissolubil- 
itv-    The  Kef^rmation. 

§  134.  The  Philosoithera  of  the  Eight- 
eenth Ct'tiluTO. 

S  135.  Revoluiiuuary  Laws, 


J  127-  Th8  Deatb.  of  one  of  tJi«  Spousea  is  the  only  cause  of 
the  dissolution  of  marriage,  at  least  in  the  conception  which  pre- 
vailed -with  regard  to  it.  Absence,  however  prolonged  it  may 
be,  does  not  sever  the  religious  bond;  the  same  as  regards  civil 
death;'  the  pecuniary  etFects  of  marriage  may  indeed  cease,  but 
the  sacrament  sur^nves.  The  spouse  whose  status  remains  the 
same  has  not  the  power  to  take  advantage  of  this  situation  in 
order  to  cojitract  a  (resh  union. 

S  128,  DiTorca.  The  Lower  Empire. — The  indissolubility  of 
marriage  seems  to  have  been  unknowii  in  primitive  law.  Rome 
made  Use  of  divorce  under  two  formsD  1st,  by  mutual  consent;* 
2d,  by  repudiation  on  the  part  of  one  of  the  spouses,  sometim&s 
for  just  causes  or  causes  determined  by  law,  and  sometimes  for 
incompatibility  of  disposition.  Forms  were  no  more  requisite  in 
the  case  of  divorce  than  they  were  in  that  of  marriage.  The  "  Lex 
Julia,  de  adulteriia"  merely  provided  that  a  notification  of  the 
repudiation  should  be  given  before  seven  witnesses  *  (ordinarily 
by  the  consent  of  the  "Hbellus  rcpudii").  Aa  to  the  guilty  spouse, 
it  was  sufficient  to  punish  him  by  means  of  pecuniary  penalties, 
less  with  the  object  of  avoiding  divorce  than  to  make  up  for  the 
unjust  injury  inflicted  upon  the  other  spouse.  With  the  Christian 
emperors  the  law  changed.*   Coustantine  in  331  inlets  the  most 

'  Aa  to  abaenoe,  c^-  Foumd,  "Tr.  de  I'Adiilt.,"  140;  "Jostaoe,"  p.  182: 
Order  of  Aug.  4.  1670  (.lean  MaiUart  absent  40  yeAreK  ^. "  Enoch  Arden"' 
by  Ttnnuaon.  Formalities  for  r&marriagei  Order  of  Feb.  fl,  1740;  Comu, 
"Thtee/lSS7. 

*  "Cod.  Thfod.,"  3,  16.  1;  "Cod.  Juat.,"  6,  17,  8:  "Nov.,"  134,  11:  140; 
"L.  Rota.,"  '-WMi"  "Int.,"  "Cod.  Thfed.."  3,  Ifl,  1;  Papim,  21,  I  (''Nov. 
Thiod,."  12);  "F.Sinn.,"  19;  ",A.fidcc,,'-56;  lAniUnbrig.  64;  JH<i/nw;,  p.  89. 

»  Dmeh,  "'Du  Divorce  dans  la  Synaapgue,"  1S40;  SeWm,  "Uxor  Ebraiea," 
1695;  "  Dctiter.,"  lodv,  1.  If  the  mfe  doM  not  find  favor  Mfore  her  husband 
because  he  hnda  there  is  eomething  di^raceful  about  ha,  he  BhEll  write  her 
B  letter  of  divorce. 

«  t/Ip.,  "Keg.,"  a,  10. 
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severe  punishments  upon  the  spouse  who  repudiates  the  other 
without  just  cause  and  limita  these  to  three:  if  the  husband  is  a 
honucide,  a  poisoner,  or  despoiler  of  graves;  if  the  woman  is  an 
adulteress,  a  poisoner,  or  a.  procuress.^  One  can  say  that  here  we 
have  the  first  Christian  law  against  divorce.  It  U  again  to  be 
found  in  the  Breviary  of  Alaric  and  the  Paphian. 

§  129.  The  0«nnanlc  Law'  started  from  a  more  archaic  condi- 
tion, where  the  hushand  alon«  had  the  power  to  repudiate  hia  wife, 
perhaps  first  of  all  without  any  cause,  but  evidently  at  a  veiy  early 
period  with  the  danger  of  exposing  himself  to  the  vengeance  of  her 
relatives,  if  he  sent  her  away  without  the  customary  motives" 
(adultery,  etc.)-*  Divorce  by  mutual  consent  took  its  place  in 
the  Barbarian  law,  which  felt  the  Roman  influence,*  and  one  also 
finds  therein,  alongside  of  the  repudiation  for  just  cause  *  on  the 
part  of  the  husband,  as  an  exception,  it  is  true,  a  corresponding 
repudiation  of  the  husband  by  the  wife;  furthermore  it  sceia.s 
that  the  Inequality  had  not  disappeared,  for  if  the  wife  lea\'es  her 
hushand  without  cause '  she  is  subject  to  corporal  puxuslmient,' 

I  "Cod.  Th^od.,"  3,  IB,  1.  The  guilty  spoiiBc  loses  gifta  iimd«  Isecwifle  of 
the  marriagr?;  anii  the  other  spouse  ran  renHirry.  The  t^noiLif  wlio  rtpiKiialci 
the  other  nithout  cause  loses  these  same  gifU;  shoula  it  be  ttic  Wife,  her 
punishment  is  deport ati nn ;  sliould  it  ix;  the  hiisbiind.  lie  ia  not  lUldweil  to 
remfliry,  or,  if  he  shniili]  do  su,  the  wife  has  a  rinlit  tu  tnke  poesession  of  thr 
marrittge  portion  of  the  second  wife:  "L.  Rnm.  Wia.,"  3,  16,  1,  2;  Papien,  21; 
"Pi-irui,  7.  Thialaw  In  slightly  modified  by  c.  2,  ib.  (421  J;  &ub»equcnt 
latioB  (which  does  not  ewm  U^  Have  been  applied  in  Gaul?)  reverted  io  leif 
sev'ere  njles;  "  Cod.  Jyal.,"  5,  17,  g. 

»  Hemler,  "Inst.,"  §  133;  Schiwder,  $  35  (p.  303);  Loening,  ■'Kirchenr.," 
II  612  et  aeq.;  Grimm,  "R.  A.,"  454;  Miehelet,  "Orig.,"  p,  57;  Daretie, 
"Etudes,"  pa»gim. 

■  "WU/'a,  6;Gr<?.  T..  3,  27;  5,  3;  "Fr6di5g.."  5,  30;  .C(M6.,  79  ef  ^eg.  _ 

•  Two  syEtcms  wiiDetiines  praotiaed  aimuhaneou^ly:  {a)  com  pas  i  Lion  paid 
to  the  relativM  of  the  wife;  "Bw.."  7,  H;  '  Partus  Alara,,"  3,  2;  Gn'nmht. 
6;  "Burg.."  34  (to  the  wife).  —  (b)  taking  back  of  her  peraonul  jxwscsaions 
by  the  «ife  and  right  to  demand  her  marriage  portion  (Gcnuiuin;)  or  even 
pecuniary  pcnaltiea  for  the  benefit  "f  the  wife:  !hi4.  aJiJ  "Wis.,"  3,6.  1.  All 
the  more  EO  lire  gifts  mode  by  the  wife  to  the  hUsbfiad  CULCClled.  As  to  tht: 
Iwal  shiifp  of  thL-  uimii'or,  r/.  injrn.  —  Swuo  jjoeiiniaiy  cooBequences  irhcn  the 
wue  leaver  hex  husband  for  just  cause,  and  the  oppo«itc  oonsequenets  when 
the  hunbanfl  leg^tilly  repudiates  hor, 

•  "Burg.,"  21,  34;  "Alum."  3,  2  fequal  partition  of  the  "leetaria";  the 
wife  hoa  what  the  law  ^vee  ner);  Itozihe,  111-114;  Thti'enin,  oos.  8,  23,  41; 
Marcatte,  2,  30;  "Andec.,"  66;  " Sachscoap.,"  I,  25,  4  (vow  of  chaatity'). 

•  Adultcrv:  "Burh.,"  34;  "Bu.,"8,  14.  \b\  "Alain,,^'  3.  3;  53,  l;  -Rnth.." 
262;  "Liul.,"  120,  190;  "\Vi«.,"  3.  6,  I,  Cf.  Gng.  T..  5.  33;  4,  29;  8.  27;  10, 
8.  Attempt  upon  the  life  of  the  husband;  "Roth.,"  202;  "Biug,,"  U,  3 
(profanation  of  the  grave,  the      parine  of  poison). 

'  "ft  ia,,"  3,  5,  5;  ft,  2:  the  hiwband  hoa  morale  which  are  ARninst  nature 
(rf.  Noodkerk,  De  Matrim.,"  1733),  or  wiiih^  to  prostitute  hia  wife:  "  Roth.," 
195  el  seq--,  or  treats  her  aa  a  sorceross,  or  makes  an  attempt  upon  her  Ufe, 
etc.:  Grxiiwald,  0  and  8:  biEamy. 

•  "Id  luto  necetur";  "Burg.,"  34,  I;  Grimm,  GSl;  Sdxroe^er,  p.  ZSH.  The 
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whereas  the  husband  under  similar  circumstances  is  merely  ex- 
posed to  pecuniary  penalties.'  If  it  was  the  custom  to  establish 
divorce  by  a  writings'  it  does  not  appear  that  this  was  an  indis- 
pensable form,  nor  that  there  were  any  particular  formaUties 
other  than  the  latter. 

§  130.  Canon  Law.*  —  At  the  time  of  the  appeatftnce  of  Christ 
nothing  foreshadowed  the  disappearance  of  an  institution  so 
widespread  in  all  the  ancient  world  (Jews,  GreekSf  Romans). 
But  it  was  opposed  to  the  spirit  of  Christianity  and  the  triumph  of 
the  new  rehgion  must  carr>'  with  it  its  suppression.  The  Gospel  ^ 
and  the  Epiatles  of  the  Apostles  '  condemned  it;  they  proclaimed 
the  new  principle  of  the  indissolubility  of  marriage;  the  spouses 
should  always  be  ready  to  pardon  an  injury  which  they  have 
received  at  one  another's  hands;  charity  obliges  them  never  to 
separate  from  one  another  without  the  hope  of  returning.'  One 
of  the  principal  texts  upon  tliis  question,  the  passage  from  St. 
Matthew,  V,  31,  32,  lent  itself,  however,  to  discuaaon,  in  setting 
aside  repudiation  caused  by  the  adultery  of  the  wife.  The 
prevailing'  opinion  among  the  Fathers  of  the  Church  is  that 
even  in  this  case  divorce  is  prohibited;  the  husband  should  take 
back  his  wife  who  repents  of  her  fault;  he  has  the  right  and  it  is 
his  duty  to  separate  himself  from  the  wife  who  persists,  but  he 
has  no  right  to  remarrj'.^   With  St.  Augustine  "  it  triumphed, 

Abduction  of  the  msrH^I  woman  seems  to  have  dissolved  the  mai-riAge  in  ibt 
very  old  ]aw:  aee  '■Betrothals";  "Alam.,"  51,  52;  " .Ethelbirt,"  31. 

1  "Btirg.,"  34,  4:  he  le^aves  lus  house  and  hia  poaae.'SEioQs  to  hia  wife  and 
Lis  children.  Cf.  "Cod.  Thfod  "  3,  16,  I;  '■  Int.,"  §  2  of  the  "L.  Biiifl."  gives 
the  preriouslj'  existing  Ian-;  "Wis.,"  3,  6,  1;  "Baj.,"  8,  l."). 

'  "  Form,  Andec,.'"  56,  etc.    Competenre  of  the  civil  tribuoala. 

'  Gratiart,  0.,  32,  q,  7  el  acg.;  Dig.  X,  4  19;  Rickter,  5  286  (bib].). 

•  " Mark."  ic,  1 1, 1>;  " Luke,''  xvi,  18  (absolute indiwolubilitj) ;  "  Mattlt.."  v, 
31.  0/.  .'Jf-Wfn,  "iJxor  Ebrafcas,  de  Nupt.  et  IKv.,"  ItJDa, 

»  Paul,  "Roia„"  vii,  Vi;  "  1  Cor.,"  vii,  10-11,  39;  "Ephea.,"  r,  21. 

•  "Le  Pasteur  d'Hermas,"  "Mand.,"  Iv,  1  iGratian,  C,  34,  q.  1,  c,  7), 
'  PerroTie.  ''De  Matrim.  Chrurt.,"  18.58,  III.  p.  243. 

«  Onlinn,  C,  32,  q.  7;  Terhdiian,  "arlv.  Marcion  .  .  .,"  4,  34  (ef,  Polhier, 
"Mariflge,"  no.  489):  right  of  the  husband  to  repudiate  his  adultorous  wife, 
Ongeti,  "In  Math.,"  4,  22;  CfinjioM.,  "Ue  I-ubollo  Repudii."  —  Si.  Epiphony, 
■'Adv.  Hicr.."  39  (50),  4;  Astcriwi.  "In  Math.,"  10,  3;  Sf.  Aiiga^liiif,  "De 
Adult.  Cotij./'  2,  2  (idea  of  the'  denth  of  the  ftiJuIteroiis  spoiiae,  cf.  Mosaii; 
law,  death  of  the  wife).  The  Eastern  Church  !ia.f  kept  divarcie  (aa  a  necessary 
evil)  but  only  for  a  dctermjned  cause  (adultery  of  the  wife,  att-empt  by  one 
of  the  spouaee  upon  the  life  of  the  other,  impoteiurt,-  of  tht  bueband,  absence, 
the  husbaeid  having  a  coapubine,  etc.):  "Nov.,"  117;  Zhismnn,  729;  Vering, 
■•KirchpQT-,"  p.  Jovatumc,  *'Biill.  Soc.  L6g.  Comp.,"  18S-5;  "Acad.  Lig. 
Toul,"  1892. 

»  •  Tr.  de  Aduiterinia  Conjugiis"  (St.  Matthew  allnws  the  husbajid  to  send 
■wxy  his  wife  who  is  an  iidultcress,_  but  not  to  remarry,  which  would  have  btxa 
a  rioUtion  of  the  Christian  principle  of  equality  between  the  apousea):  "De 
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for  the  celebrated  doctor  had  the  ingenuity  to  connect  it  with  the 
idea  that  marriGige  was  &  sacrataent,  an  image  of  the  union  of 
Christ  and  the  Church,  and  no  less  indissoluble  than  the  latter:  ^ 
it  became  almost  a  dogma. 

Before  the  ninth  century  ecclesiastical  discipline  is,  however, 
not  verj'  firm  (Decrees  of  Councils'  and  Penitentials).*  Di^'orce 
is  practiced  in  the  Prankish  State  without  the  Church  offering  any 
opposition.  In  the  ecclesiastical  Capitularies,  at  the  end  of  the 
eighth  centurj',  exceptions  are  still  hroiight  to  bear  upon  the  in- 
dissolubility.* The  principle  laid  down  as  absolute  by  the  Ca- 
pitularies of  7S9  and  829  '  was  not  yet  fully  enough  accepted  '  to 
provide  against  the  serious  difficulties  which  the  divorce  of  Lothatre 
and  Teutberge  '  cncountereil  in  Sj7;  it  required  all  the  energies  of 
the  pope,  Nicholas  I,  to  make  it  respected.  Moreover,  the  prac- 
tice of  divorce  was  so  firmly  rooted  in  the  Customs  that  it  has  left 
traces  in  the  final  doctrine  of  the  Church,  as  it  was  formulated 
by  Gratian  and  the  Decretals.' 

NupUia  "  I,  10-21.  Howewr,  "De  Fide  et  Op.,"  19,  he  admits  that  thr  hus- 
band who  coutmcts  a  di-w  uninn  oaly  comtuiita  &  pardunable  sin.  Uut  the 
"Tr.  lie  Adult,,  C."  Ls  more  reci-iH. 

>  ty,  Gratian,  C,  27,  q.  2,  c.  19  d  aeq.;  M.,  32,  q,  7;  34,  q.  1. 

■  £Wre,3(J5  (c.9:  ao penalty  acainat the mfua  who  remarries);  ".\rleB,"314, 
C.24;  '■AABere,"  4H;  "Vano^B,"  itHi,  Loemris,  11,600.  A  more  Bcvcre 
tenii"in;y  in  the  lettera  of  the  jWpiJs:  [Grtg.  11  lo  Binixfnct,  726;  J"S^,  "  Monum. 
Mopint',,"  p.  SO;  Jnimei'iif  1  Ui  A' jj; />iTfl  nf  TcniIoa«,  405;  L<ih!K,  '2,  1251)  t\n4  ia 
the  Cciiinra  of  the  oigliteenth  century  ("  Frioul,"  7!Ml;  "Farie,"  S20;  "Nanies," 
"Trihur,"  «-95). 

•  Some  of  them  tolerate  divorce  by  mutunl  cotuent:  "Thfod.,"  2,  12,  7; 
"Can,  Orpg.,"  65;  others,  rpptidjatioa  with  iuigt  cauiie  (adultiiry  or  the  wife,  im- 

rtence  vi  the  hiLsband,  capiivitv  of  one  of  the  spouara.  etc.):  tJinsckiut,  "Z. 
Kirch.,"  20.  66;  WiMgcrsMfbtn,  "Dusaordn.."  214.  4U1. 
'  F!:ii^t'ptL(>aa:  adulterj'  ff  the  wife,  or  even  l&rk  of  vii^anity;  leprosy  or 
ImiNiU'iiiT  of  the  huabftilil;  entering  a  roima-^tfrv  by  one  of  the  spousts;  alav- 
erv;  i:ora.ptii:ity  ill  OA  attcOipt  (Ipotl  the  life  of  the  hus!»and;  111*.-  wife  does  not 
follow  the  fausbwiii  when  he  leaves th*  province:  "Soissooa,"  744 ' Compifigne," 
757;  Varbme,  75S  or  76S;  VioiUt,  ".^hs.  JC-nw.,"  "C.  dM  B.,"  172  (175): 
lepnwy,  or  "11  put  trop  fiCremenl  le  nex  "  or  "pisse  nucune  nuit  au  lit."  TTie 
ini'alid  should  enter  religion,  the  other  spouae  remarries:  "F.  do  Morlaas,"  357; 

"  Dewt*!.,"  Eciv,  1.  These  decisions,  which  are  found  in  Gratian,  have  tpvea. 
nac  to  annulment  of  umrriaKC  for  irapoteni^e  and  mistake  as  t«  eondilioa. 

»  "Cap.,"  "Sfl,  43;  829,  3  and  c.  21;  Bitrrt,  I,  ftG;  II,  18,  46;  "Capil.,"  I, 
42;  VI,  87,  235  (vrhetliftr  the  husband  rcraaiap  t*inRlc  or  whither  he  for^ivca  in 
caae  of  adultery  of  tus  wife). — 'Sanotioa:  ia|  rtliiocufl,  — escommunicAtion, 
publie  pebABCe;  {b)  civil;  the  Ci>unt  put»  the  olTender  in  irons  and  in  priaoa 
until  the  matter  shall  be  earried  before  the  craperor. 

■  Sdnlek,  "  Hineniftr,"  I2li:  Si-herer,  St,  50;  Freisen,  601. 

^  Gvitot,  "Hist,  de  lu  Civilis.en  Franec,"27;  [.  laamberi,  1,  1,50  (Louia  VII 
and  -lUitoorl;  Lot,  "Ijrs  Dem.  Carol.,"  p.  366  (Adelaide,  wife  of  Loiiia  V 
"le  Faini^t  '  anirt  William  of  -Arlos);  Quinquet  de  Monjour,  " L' Indissolubility 
du  Mariflge,"  Thfe*e,  IMl*  Oiimns,  id.,  1902. 

•  Gratum,  0..  32,  q.  7;  Dig.  X.  "de  Divort";  P.  Lombard,  '-Sent.,"  4.  35. 
C/,  mairiage  contracted,  but  not  coDsummated:  "IVent,"  s.  24,  c.  7,  does 
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§  131.  Judicial  aeparation.' —  The  word  "  diTortium"  did  not 
disappear  from  the  language  of  the  law  and  served  to  designate: 
1st.  The  separation  of  the  spouses  in  the  case  of  anulment  of  the 
marriage.'  2d.  Judicial  separation  or  separation  of  domicile,^ 
pronounced  by  the  ecclesiastical  judge  *  in  certain  settled  cases: 
adultery  of  the  wife,  serious  ill-treatment  ou  the  part  of  tlie 
husband,  and,  finally,  apostasy  or  heresy  of  one  of  the  spouses 
^spiritual  fornication).  The  adultery  of  the  husband  excused 
that  of  the  wife,  and  it  carried  with  it  separation,  if  the  wife, 
■n-ithout  blame  on  her  part,  demanded  it.  Cohabitation  and 
the  conjugal  duty  ceased  to  be  obligatory,  but  reconciliation 
was  possible.^ 

§  132.  The  Jurlaprudence  of  the  Pftrliamente  during  the  mo- 
narchic period  regulated  the  separation  of  domicile."  The  causes 
were  left,  as  a  general  thing,  to  the  opinion  of  the  judge  (for  ex- 
ample, bad  treatment,  refusal  of  the  necessaries  of  life).'  At  the 
same  time,  the  adultery  of  the  wife  always  had  the  effect  of  carrj'- 
ing  with  it  separation,  il  it  were  asked  for  by  the  husband;  it 
was  not  the  same  thing  in  the  case  of  that  of  the  husband,* 
"Much  should  a  wise  woman  suffer  and  endure,"  says  Beau- 
manoir,  "before  she  puts  herself  a-way  from  the  society  of  her 
husband." 

From  the  moment  when  the  separation  takes  place  only  for 
certain  causes  the  intervention  of  the  judge  is  necessary,  and  it 
was  the  secular  judge  who  here,  as  in  many  other  cases,  took  tlie 

not  anathematiie  those  who  profess  that  cmrriagc  is  not  iadineoluble  (Greeks). 
C/.  annulment  of  marriage. 

I  Cosci  "De  S*par,  Thori,"  1856;  Bard.  "Th^'so."  18?4. 

'  ■'.SocWnBD.,"  in,  7-1;  Poltock  and  WaiOatJ.  U.  391;  LtUlea,  p.  237; 
"Siete  Part.,"  IV,  10;  "  F,  de  MorLiaa,"  357. 

'  "Quoad  torum  et  mensain,"  but  not  "quoad  fccdua  et  vinciiliun":  H<n- 
liOMM,  IV,  "  De  Div.";  Sanchtt,  1^  X;  Van  Eapen.  2,  15. 

'  Violkt,  446,  4,  cites  (in  Ofder  of  Ih-e  yttM  1378  (".\rch.  Nat.,"  XD".  27, 
fo.  llf)  detilmg  with  a.  separation  by  mutual  eoasent'  thia  ia  an  anomaly: 
Luchnire,  "Louia  le  Gros,"  no,  ISO;  Bmutn..  57;  "Siete  Part.,"  VI,  12. 

'  Tha  husband  mjiy  even  eompel  the  wife  who  coniniita  adultery  to  once 
more  take  up  their  life  together:  itiricourt,  "Loix  EccI^.,"  Q.  VI;  Lancelot, 
"iDat.."  2,  l3;Sanchei,  I,  X. 

'  Louet,  a.  643;  Ferntre,  see  Gvyitl  fand  bibl.);  Polhier,  "Tr,  du  Contrat  de 
Mariiige,"  6,,  S.  England:  the  Courts  of  the  Church  only  loet  jiuiadiction  of 
teatimonial  and  le;3tamcQtury  actiom  in  1357. 

•  But  oot  the  illnees  or  dementia  if  one  spouse. 

'  B/raitmanMr,  57,  4,  onlj'  o<ni.?idera  th«  fact  of  the  husband's  nudntaining 
a  concubine  in  the  eonjugal  home  to  the  knowledge  of  liia  neiglib&w  m  A 
cause  for  separation:  "Joalice,"  p.  198:  "L.  dea  Droie,"  773;  Gautier,  "Che- 
Talerie."  p.  380.  Cf.  in  this  sense  the  English  law  {which,  however,  odmitii  ol 
compensation  for  torts  committed  by  one  Bpouee  upon  the  other):  Glaiswi, 
"lust.  Anglet.,"VI,  ISO. 
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place  of  the  ecclesiastical  judge.  The  sworn  statement  of  a  spouse 
was  not  looked  upon  as  a  sufGcient  proof;  except  for  this,  volun* 
tary  separations  would  have  been  too  easy  a  matter.  Separation 
does  not  dissolve  the  tie  of  marriage;  it  frees  the  spouse  from  the 
duty  of  cohabitation,'  but  not  from  the  duty  of  fidelity;  the  bus- 
bftnd  iven  retaina  &  part  of  the  husband's  power.  Separate 
maintenance  is  a  compulsort-  coiis;eqin'nce  of  judicial  spparation,* 
§  lli'i.  Be&ctloa  afainst  Indluolubilit^.  Ths  RBformation.  — 
The  indissolubibty  of  marriage  is  the  result  of  religious  ideas; 
Christian  charity,  texts  of  Scripture,  ttinception  of  the  sacrament. 
Once  it  had  passed  to  the  stage  of  an  official  doctrine,  the  theo- 
logians bethought  themselves  to  justify  it  by  reasons  drawn  from 
natural  law.^  A  most  idle  assumption,  if  one  considers  the  ancient 
law,  but  one  which  is  inspired  by  a  verj'  high  ideal,  by  the  thought 
that  a  single  union  is  compatible  with  tlie  dignity  of  life  ("  unum 
corpus,  una  vita").  There  is  no  doubt  that  divorce  is  an  evil  for 
the  spouses  themselves,  and  still  more  so  for  their  children;  but 
the  question  is  whether  there  are  not  circumstances  under  wliich 
it  is  a  iesser  e\'il  tlian  cohabitation  in  a  h^iifjcriticai  manner,  or 
discord  and  contempt  on  both  sides,  or  the  judicial  separation  ac- 
companied by  a  life  of  irregularities.  The  Catholic  Church  itself, 
in  spite  of  its  intolerance,  has  had  to  make  concessions,  because, 
according  to  its  doctrine,  the  indissolubility  is  not  perfect  unless 
the  marriage  is  consummatefl.'  and  because  the  annulment  of 
the  marriage  sometimes  degenerates  into  a  divorce  in  disguise.' 
The  Reformed  Church,  as  a  consequence  of  its  adherence  to  the 
Bible  in  preference  to  the  iS'ew  Testament,  and  by  force  of  pfao- 
tieal  necessity,  reacted  against  the  excess  which  had  come  about. 

'  CIiM<lrea  bctH  aSUr  tipntation:  Beaunranair,  18,  6, 

*  "Ollm,"  111,  152  (13(>1).  .'V8  to  (?iipacitv  of  the  wife  who  has  been  sepa- 
rated, ef.  infra,  '"SyBtem  of  PosscEsions  as  bftwecn  Spouaes,"  "Power  of  the 
Husband." 

*  "Trente,"sees,  24,  c,  7;  "Cat^ch.  Raa\."  "De  Matrim.,"  1,  II;  Syllnbiw 
"Err.  de  Matr.,"  8,  ft?;  En--yc!.  "Arean.  Div."  of  Leo  Xfll.  Fpb_  10.  ISSO. 
Alaa  motivee  of  podtive  divine  law:  "Gen.,"  ii.  23  l  "enmt  duo  in  cajncuna"); 
pig.  X,  1,  36,  11,  4,  18,  8;  "in  VI,"  3,  1.1,  1;  hut  if  it.  Jind  bccji  base!  on  this 
idea  tbvy  'vould  have  recogniEed  the  fnct  thai  morrince  among  the  infidels 
wae  iodiiieoluble ;  also,  how  account  (or  divorce  among  the  Hcbccwa?  St. 
Thomas.  "Summ.  Th.,"  2  a,  2  oe,  q.  154,2  c. 

*  Sfhlinff,  i>.  OS,  Dig,  X,  4,  13,  2.  CasM  whiflh  w^r*  ralhof  mimerouii  at 
firet,  but  which  were  actuiuly  restriotwi:  vow  of  chastity  bv  one  sjioiiBe 
(■'Cone.  Trouie,"  24,  6:  cf.  "Cod.  Juat.,"  1,  3,  62,  3),  dispensation  of  the 
Pope  (.nickler  ami  .SchiJle,  "Cone,  Trid,,''  251 ;  ''Art*  S.  Sedia,"  17,  353,  18, 
196  :  22.262  ;  23.476);  marriage  of  infidel*  (Dig.  X,  4,  19,7:  3,22,8;  3,  33,1). 

*  Espccuuly  for  Uic  bcuefit  of  thoM  in  power;  cf.  mpoloon's  divorce: 
"B.  Ch.,"  ISWi.  197  iLoda  XII). 
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It  admitted  of  divorce,'  at  least  in  cases  of  adulterj',^  ir  conformity 
with  the  passage  from  St.  Matthew,  and  when  one  of  the  spouses 
deserted  the  other '  or  was  guilty  o£  cruelty  to  the  other.*  A  very 
widespread  opinion  even  cam^  to  be  maintained  that  divorce  was 
lawful  every  time  the  miion  between  tlie  spouses  was  broken  be- 
cause their  affections  had  ceased,  fur  it  was  no  longer  an  image 
of  the  union  of  Christ  and  the  Church,  The  legislation  of  Protes- 
tant countries  conformed  more  or  less  absolutely  to  these  theories.' 
$  134.  The  Philoaop hera  of  the  Eightoanth  Century"  attacked 

■  Friftfterff,  {j  160  (bibl.);  RicMer,  "Z.  Gcsch.  d.  Eheacheid  in  Ev.  K.,*' 
1858;  ffnibficr.  "Ucb.  Deaertio,"  1882;  M^oadur!,  17^0. 

•  rA.dcBfa*.  "De  R*pudlia,"  1569-1610;  "Tr.duDiroice par rAiultSre," 
1588;  Litlhtr,  "M^moiireiS,"  trans,  by  AfifJtdel,  II,  60  and  passim;  "V.  Ehel 
Lebtn."  1S22\ ef.  Strampf,  op.  nt.,  3S4;  Riehler,  "Kirehenordn.,"  1,29.  Milton 
sent  ivxay  bis  tvife  soon  lifter  hia  miLrna^e  in  1643  because  ''  he  had  dkuovered 
that  she  was  stupid,"  and,  in  order  to  itistifjf  himself,  he  wrote  &  book  upon 
the  jiibject  of  divorce,  which  the  Fresnyterinna  wanted  t(l  bum,  lie.  then 
defended  his  Mniiuct  by  two  new  treatises,  " Tetrachurdon "  and  "Colaate- 
rion,"  _1645.  Cf.  Divartes  of  Hc-nry  VIII.  _  Furthermore,  a  statute  of  Lhia 
e>ovi.*rci^  itUll  proclfumed  indiEbutubility.  Divorce  did  nut  enter  into  EnRlish 
le^sbtion  until  Liter  on,  without  there  btaae  aay  gfamai  law  to  t'atablish  it; 
ill  1BG6  Parliament  graiited  to  Lord  Ross,  who  "waa  judicially  sep^st^  from 
hid  Vila,  pennisijion  to  marry  agtun;  henceforth  it  required  an  act  of  Parliar 
ment,  —  that  is  to  my,  a  tfpefiiU  law  to  obtain  a  divorne.  Tho  expenses  of 
this  praeeiure  were  so  ereat  that  divorce  was  a  pri^■ilf'^<'  of  the  aristixracy. 
The  Law  of  1857  pBaced  it  within  the  reach  of  everj'body  by  the  institution 
of  the  Divoreft  Court,  whieh  took  ttio  plftfie  of  the  ece It-si astical  tribunds  and 
Parliameait  at  oae  and  the  same  time:  Glusaon,  "Inat.  Angl.  "  V.  90;  VI,  177; 
Lchr.  '"Dr.  Aug!-,"  5S;  Albrcchl,"  "  Verbrwhen  u.Strafen  ala  EhescheiduDgs- 
gnind.;'  I0ft3  (in  the  "Ivirchenrci-htl.  Abhandl."  by  SiuU);  De  Maaide.  "Pro- 
cts  pohliquea  sous  Louia  XII,"  1885  (unpublifihed). 

•"■Cor.,,"  vii,  15.  L^ier;  fraaduleot  aljandonmentoutside  oF  any  religioua 
motive  {Slrampf.  354,  381,  366,  395),  He  aKi  admiU  of  divorce  for  aerioua 
CftUgea;  Bot&tiet,  "Hiat-  dea  Variationa. " 

•  Melanchthon,  "De  Conjug.,"  1551;  ^.  Sehneidetmn,  "Tract.  Connub.," 
p.  468. 

•  Stnme,  "De  Jure  Divort.,"  1724. 

•  Before  them  in  the  siKteenth  centurvr  MotUaigne,  "Essais,"  2,  15;  Cfiar- 
rart,  "Saeesee,'"  1,  6;  Bodin,  "Rf-publ.,  "  l._  3;^in  the  w-venteenth  century 
Grotit/a,  Puffendorff,  Locke,  and  Miilon  in  his  vigorous  panipiilets,  and  Q\ui- 
wdo,  in  hie  Batirical  writings.  In  the  eighteenth  CROturj'  the  parliftan*  of 
divorce  increa.'sed  in  number;  Monleufpiieu.  "L.  Pera,,"  116;  "Eap.  de.i  Loia," 
23,  2;  VMiire,  "Dirt.  Philos.,"  see  "Manage,  Droit  Canonique";  "Mdm. 
d'ua  Magistral  6crit  vers  1764";  Toruigiiint  "Les  Mwurs,"  l7iS;  La-vie, 
"Dea  Corpa  PoUtiques,"  1764,  c.  8j  li' tfolbael).  Hdvetius,  etc.  Didnol  in  his 
"Supplement  au  Voyage  de  Bougainville,"  1773,  goes  further  than  this  and 
extolij  a  sort  of  marriage  foe  a  term,  about  whieli  the  Marechat  de  Saxe  had 
■ko  thought  ("Reflexions  aur  la  Propagation  de  I'Espdee  Huruainc,  Reveries," 
1754);  ej.  the  eonscqiienceH  of  "ttSve  de  d'AiemberC."  HfltvJiiis,  "De 
rHommei"  see'  8;  suppression  of  marriage  and  education  of  children  by  the 
State^  a,t  least  for  the  benefit  of  the  best,  the  most  iiidiistrioua.  and  the  most 
lotelhgent  of  them.  Cf,  paniphlRta,  whicli  seem  to  be  like  preparatory  work 
for  the  Revolutioaary  lawn,  and  the  best  ItnowTi  of  wtich  is  "Cn  d"un  Hoa- 
nfite  Horomfl,"  17138;  the  author,  P^iJtfxrt,  who  waa  Prwtor  at  Landau,  de- 
maads  divorce  by  showing  that  it  is  not  contrary  to  the  Cathoh-c  re]i|];ioQ, 
that  it  is  favoratile  to  good  moraU  and  useful  to  the  State.    Reproduced  in 
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indissolubility  in  the  name  of  individual  liberty  and  natural  law.' 
According  to  them  marriage  is  only  a  contract,  which  can  be  dis- 
solved like  any  other  (reciprocal  agreement);  it  is  a  good  policy 
to  favor  divorce,  because  ill-assorted  unions,  when  people  persist 
in  continuing  them,  remain  sterile.*  The  relaxing^  of  morals  and 
the  examples  of  the  Protestant  rauntries  *  contributed  more  than 
any  argument  to  the  propagation  of  these  doctrines.' 

§135.  Bevolutlonary  L»wb.° — ^The  Revolution,*  in  seculariz- 
ing marriage  and  declaring  that  it  constituted  merely  a  civil  con- 
tract,' independent  of  the  sacrament  which  iras  applicable  to 
various  religious  beliefs,  some  admitting  and  others  rejecting 
divorce,  could  not  fail  to  break  with  the  Catholic  prindple  of  iu- 
diisoliibility,"  One  must  also  admit  that  it  was  influenced  in  this 
by  the  philosophical  notions  of  the  eighteenth  century.'" 

CerfwA,  "Unsl.  du  Divorce,"  1769.  See  to  the  same  eflect:  "MiJm.  t.  ta 
Population,  1788  (reproduced  in  "Eirtreticns  sur  lo  Div.,"  hy  de  V  .  .  ., 
1770);  "Cii  d'une  Honnflte  Femme,"  1770;  "lnt<5rtt  des  FecoineB  au  RfU- 
bliss.  du  Divorce,"  1777  ("  Lc  Sc.  de«  Maiscms ") ;  "Contrat  Coniugal."  17S1. 
Cf.  "Code  de  rHimanitd,"  1778  (see  "Divorce'');  D.  Caimti.  ■■  Saints  Bible," 
III,  62,  177&. 

'  Monlaiffne.  2,  15;  Afonieggaiei*,  "Lett.  Pers.,"  1ft;  VoUain,  "Diet.  Phi' 
loB.,"  see  "Muriase,"  "Divorce." 

'  Ibid,,  V<rfiairB,  "Diet.  PlulOT,,"  B«e  "Adultfire." 

»  ItAl_y:  "patiti,"  "cavaleiri  Berventi";  SMoli,  tt&.  180,  Lftvifl  asks  him- 
aelf  if  divorce  comipts  morals,  or  if  it  is  corrupt  morals  that  are  responsiblo 
for  an  int'reaso  in  divorte  Goneouri,  Femme  qu  X.VIII*  8,";  "Hist,  de 
la  Soci^t^  Ft.  pend,  1&  R^volulion,  p«iid.  le  Dirwtoire." 

•  To  which  de  Booald  repliea  with  Mme,  Necker  that  Frot*Ktant  countries 
do  not  have  divorce^  to  attribute  the  good  inorals  of  these  couniries  to  the  abil- 
■tv  lo  divorces  is  the  same  thing  as  gi^'iitK  the  credit  for  the  good  health 
01  ibe  inhabitants  of  a  country  to  a  doctor  who  baa  never  been  called  in, 

'  However,  there  are  only  two  "Cahiero"  which  demanded  divorce  in  1708. 
("Thi?ntiti8"  at  Paris,  Fleunf-Mtn>gis) . 

'  M.  d'Ami'iU4,  "Rev,  de  la  RftvoL,"  II,  209,  473  (1883);  Si^r.  282; 
Damas,  "Thtee."  1897;  MatUt,  1900:  ef.  Naquet,  op.  «(.,■  ''Religioa  Pro- 
priety, FamiUe,"  1860. 

'  Matigny,  "Tr.  de  la  Loi  du  Divorce,"  1789:  Hennet.  "Du  Divonce." 
1789-17B2  (also:  "Petition  &  rAa§.  Nationale  par  \IanUi«nc,  Charron.  olc.."* 
17S1,  extracts  from  authors  favorable  to  divorce,  with  bibliography);  lAaou^, 
"L^lim.  du  Div.,"  178«;  "Obs.,"  by  C<mCe  iTAntraiffMt.  1789;  by 
BauauMe,  1790.  la  almost  ail  theae  wntinp  the  lawfularaa  of  divorce  la 
diflciuoed  and  maintained  from  the  religioua  point  of  view.  See,  aa  beiog 
contra  Ui  tliia;  Ckapt  de  RaitifiviCj  "Accord  de  la  R5v61,  et  de  la  Rwaoti 
centre  le  Divorcet"'  1790;  flan-wd,  "  Lettrw  a.  le  Divor«,"  1790;  Mt7i4.  Ntckvr, 
"Rifleiricns  a.  leDii-orce,"  1794;  D.  ffume,  18tb  Essay. 

•  The  Decree  of  Sept.  20,  1792,  nuuniains  that  "ft  number  of  fponsea  hava 
not  waited  for  the  enjoyment  of  the  advantages  ^ven  by  the  constitutional 
ptoiision  according  to  which  majria^e  is  only  a  eivil  contract,  until  the  law 
Bhould  have  reculated  the  method  and  l.he  effect  of  divoroe." 

•  Favlam^  "Precis  HisL  de  I'Etablisa.  du  Divorce,"  1800, 

>*  In  at^umg,  aa  was  done,  upon  the  inalienability  of  the  liberty  of  the  in- 
dividual BM  the  naturuJ  incoostoncy  of  man,  they  should  have  admitted  of 
marriage  for  a  tenn,,  polygamy,  etc.  ff.  Didfrot,  the  marnage  of  Saxe,  the 
Laadgr»r«  of  Uaaee  <ia  tb«  bime  <d  Lutlier,  "  Mimoiree,"  II,  wj* 
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Following  various  propositions  or  speeches  which  produced  no 
effect,  and  after  a  lengthy  discussion,'  the  principle  of  divorce 
was  sanctioned  by  the  Legislative  Assembly.'  It  was  by  implica- 
tion contained  in  the  Constitution  of  1791,  which  declared  that 
marriage  was  but  a  rivil  contract.  The  Decree  of  September  20» 
175^2,  carried  out  the  new  constitutioc.  Divorce  was  allowed  in 
three  cases ;  for  specified  causes,  by  mutual  consent,  and  for  incom- 
patibility of  disposition.*  In  these  two  latter  cases  the  procedxire 
became  complicated;  it  allowed  of  delays  and  attempts  at  recon- 
ciliation, so  as  to  permit  of  the  spouses  reconsidering  their  deter- 
minatioQ.  The  Decree  of  the 4th  Floreal,  year  II  (April  22,1794), 

^  And  not  to  &  certain  extcat  by  surprise.  It  waa  a  mistake  to  qualify  the 
Decree  of  17S2  aa  an  act  of  the  Legislntive  Assemhly  "in  extremis,  '  nieaniiiK 
to  say  by  lhi»  that  it  hud  not  been  very  carefully  thoiight  over. 

'  Upon  the  motion  of  AubertrDubayet  (Aug.  30,  1792J  c/.  the  fraternal 
exhortation  of  cjlisen  Chaumette,  Prc^deot  o-f  the  Ckmunune,  to  m,unied 
people,  among  whom  there  were  two  couples  who  hiul  been  eeparated  whom 
the  divorce  law  reiinited  ("  Moniteur,"  171>2,  no,  297). 

*  (A3  The  "jus+  cftusea  pf  divorce"  csji  be  reduced  to  two:  («)  impossi- 
bility of  co-hsbiting,  —  that  ia  to  say,  of  fulfilling  the  object  of  marriage; 
dementia;  abandon  me  tit  tor  6  yftare;  ab^enpi*  witlumt  any  »owb  for  5  y^iars; 
eniicrratitin  tDic:rcly  attiejted  by  an  act  that  is  generally  known!)  (Decree  of 
ApiS,  8,  1792);  w  a  eerioua  iufrioK&meDt  of  thci<3  conjugiil  duties  by  one  of 
the  g-pousca;  generally  known  irregularity  of  morals,  serinus  cruelty  or  in- 
BultB,  abandoDmeal..  In  cases  of  thia  sort  the  thing  to  do  was  to  inflict  a 
penalty  upon  the  Ruilty  spouse  or  to  give  the  irinoceat  spouse  who  waa  the 
vit'tira  of  the  aci^iilrnt  hi.s  freedom;  no  delay  for  proof  waa  required;  an  ar- 
bitral tribunal  verified  the  facta,  decided  to  wliicb  of  the  ttpouse-s  the  care  of 
the  children  should  be  intruatt^i,  apd  eqnt  the  partiea  before  the  vlEccr  of 
civil  Bt&tiit^  who  was  chaned  witn  prunoiLncttiK  thi?  divorce.  (11)  The  "mit- 
tiul  eonsent"  which  had  formed  the  marriagi?  dissolved  it,  just  lik<'  any  other 
oantract,  to  which  it  woe  mistobcnly  likened;  it  waa  also  a  means  of  the 
spousra  avoiding  scandalous  contt^ts  when  tbore  were  rvasoos  for  divorce; 
however,  the  officer  of  the  civil  status-  did  not  reipster  the  divorce  until  after 
an  attempt  al  reconcihation  had  been  made  before  an  n.3iiembly  of  the  fainily 
Csix  relatives  or  friends)  and  a  ■li'lay  of  from  two  to  four  months,  aroording 
as  there  were  or  were  not  cliiidrtn.  (C)  Divorce  was  also  poBaihle  upon 
the  request  of  only  one  of  the  ii|)i>U6es  by  reaton  of  "incompatibility  of  dis- 
po^iitton";  th'G  spouse  who  was  not  wLIhng  to  dlarloBe  the  motives  that  made 
bim  anek.  a  separation  euuld  have  reCAUrse  to  tlits,  bO  OA  IQ  protect  the'  hODOr 
of  the  faintly;  and,  as  there  is  not,  in  fact,  any  moans  of  prevcntinf;  the  spouse 
who  is  tired  of  the  marriage  from  leaving  the  other,  thia  situation  which  ex- 
isted ia  fact  was  made  lawful  by  perniitting  the  other  sjmuse  to  found  a 
new  family.  But,  as  it  was  to  be  feared  that  separation  mlghl,  take  plaice 
on  slight  pretejrta,  protifs  wore  incn.'a«t>il  in  number,  as  were  delays;  after 
thnt.-  attempt)^  at  rcuonciliation,  at  intcrvak  of  1,  2,  and  S  months,  bt-fore 
the  family  assembly,  the  oifioer  of  the  civil  statua  pronounced  the  divorce 
within  a  week,  —  Juidioial  M^paration  was  abolished  because  all  the  lUsod- 
VOntagHi  and  none  of  the  advantages  of  divorce  were  found  in  it. 

The  English  law  admila.  of  judici^iJ  separation  and  divorce  at  one  and  the 
imne  time;  the  only  l^gol  cause  of  divorre  is  adultery,  — simple  adultery  in 
the  case  of  the  woman,  with  aKgravuliae  circumstHDees  ia  tae  4^asl>  of  lh« 
husband  (abduetioa,  incest,  cruelty  towards  the  wife,  etc).  The  judicial 
separation  was  more  easily  obtained,  but  it  could  not  take  place  through 
mutual  consent  (at  least,  not  lawfully):  Glassoit,  Lehr,  op.  eU, 
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did  away  with  every-  security  again&t  heedlesa  rupture;  divorce  was 
pcnnitted  simply  upon  the  production  of  some  public  proof  tliat  the 
spouses  liad  lived  separate  from  one  another  for  six  months  at  least, 
or  that  one  of  them  had  forsaken  the  other  for  tlie  same  period  of 
time  (for  example,  the  hu^^baad  is  doing  military  servio;).'^ 

Spouses  who  had  been  divorced  could  remarry  with  any  person, 
even  with  the  accomplice  of  the  adultery even  with  each  other. 
A  delay  of  widowhood  lafjtinfr  a  year  was  imposed  upon  them  as 
a  general  rule,  so  as  to  avoid  uncertainty  in  the  case  of  the  woman, 
and  for  both  of  the  spouses  so  as  to  prevent  immetUate  marriage 
for  a  second  time  from  beinp  the  determining  cause  of  their  se[>- 
aratinn  (rather  a  brief  period!).  Their  possessions  were  dividcii. 
as  in  the  case  of  one  predeceasing  the  other,  excepting  forfeitures 
declared  against  the  guilty  spouae  tn  certain  cases  of  divorce  for 
specified  reasons,  and  excepting  the  loss  of  the  advantages  given  by 
the  contract  of  marriage  by  one  of  them  to  the  other,  The  arbitrat- 
ing members  of  the  family  had  always  the  power  to  allow  to  tlie 
deslitute  spouse  a  life  aimuity  out  of  the  possessions  of  the  other. 
Each  one  of  them  contributed  according  to  the  means  possessetl  lo 
the  expense  of  keeping  and  educating  the  children.  The  daughters 
of  all  ages,  and  the  boys  who  were  leas  than  seven  yeara  old,  were 
confided  to  the  mother;  the  boys  more  than  seven  years  oM*  to  the 
father;  at  the  same  time  the  spouses  were  free  to  decide  this  ques- 
tion in  some  other  manner.  In  the  case  of  divorce  for  specified 
reasons  it  was  for  the  assembly  of  the  family  to  decide  tlie  question.* 

The  manner  in  which  these  laws  were  applied  is  not  of  such  a 
nature  as  to  recommend  the  institution  of  divorce.  One  might 
say  that  the  French  people  of  that  period  attempted  to  show  the  ex- 
cellence of  the  Catholic  indissolubility  by  the  very  absurdity  of  their 
own  practice.  In  towns, where  the  evil  was  almost  exclusively  felt, 
marriage  was  dissolved  for  a  whim,  as  easily  as  though  it  were  a 
mere  matter  of  the  hiring  of  aer^nce;  in  Paris,  If  we  are  to  believe 
the  preliminary  work  on  the  Civil  Co<Ie,t!iere  took  place  in  the  year 
IX  one  thousand  divorces  for  three  thousand  marriages.*  By 

•  Cf,  Decree  of  tJie  23  Vend.,  year  II  (Oct.  14,  1793>;  8  Niv.,  year  11  fDec. 
28,  1793);  4  y^ar  II  (Apr.  2*2,  ITWl;  24  Vemi.,  year  III  (Oct.  \h.  17»4). 

'  Thus  in  Enftliati  law:  fihiKtmn,  VI,  181.  A  uum  is  Itxikt'd  upon  as  not 
having  nny  lionnr  trhcn,  after  hoving  reduced  a  marriral  womixn,  he  doca  nal 
repiiir  the  injury  by  tnarrving  bcr.  The  caaon  Inw  waa  contrary  to  this. 
Tbey  feat^  thnt  the  poM^ibilily  of  marriage  nuKht  b«  &a  cDwuragemenl  to 
adultery.  It  iu  perhaps  juaC  the  contrary  tha.t  ought  M  be  fnuied :  ^lurulz,  p.  65. 

»  Cf.  Lehr,  "Dr.  Angl  /'p.  65, 

•  Treiihnrd.  in  Ftnet,  IX,  562.  Speech  of  Carrion-Nisaa  ia  th&  LejnsliL- 
tura:  in  tbe  year  IX  the  niuaber  nf  marriagen  in  Parte  was  1000;  that  of 
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1795  trotestationa  were  heard  in  the  Convention.  This  assembly 
was  compelled  to  auapend  the  carrying  out  of  the  Decrees,  of  the  2d 
Nivose  and  the  4th  Flyreal,  year  II  ("disastrous  laws,  which  let 
looiie  a  torrent  of  immorality  "),  Under  the  Directory  the  abolition 
of  divorce  for  incompatibility  of  disposition  was  demanded  and  dis- 
cussed OQ  several  occasions ;  but  the  only  result  of  this  was  a  Decree 
of  the  first  complementary  day  of  the  ^'ear  V,  by  the  terms  of  which 
the  legal  delays  in  such  cases  were  prolonged  for  another  six  months. 

Although  discredited,  divorce  sliU  kept  for  itself  many  parti- 
sans; '  it  found  a  place  in  the  Civil  Code  in  spite  of  the  criticisms 
of  the  Catholics,  such  as  de  Bonald;  '  but  the  new  legislation  took 
a  step  in  advance,  in  the  direction  of  reaction,  by  doing  away  with 
divorce  for  incompatibility  of  disijosition,  and  by  re-establishing 
the  judicial  separation  which  had  not  been  in  existence  since  1792 
(divorce  of  Cathohra). 

Rarely  met  with  under  the  Empire,'  divorce  disappeared  from 
our  laws  in  1816,^  only  to  reappear  once  again  in 

(Uvorcea,  700;  in  the  year  X  the  number  of  marriages  was  only  3000,  and 
tL*  DiLtaber  of  divorces'  900. —  FrotiJ  Jan.  1,  1793,  to-  June  17,  1795,  there 
were  5984  divorces  in  Paris;  in  1S97  there  were  nlmoBt  3000  divorcea  in 
Paris  ami  frcim  &fX)0  to  10,000  in  the  whole  of  France. 

'  Ila  maintenftnce  was  asked  for  by  almost  every  court  of  appeal, 

*  In  his  book  upon  "DivorM,"  1801,  de  Bonald  rf-asoiiu  more  like  a.  poli- 
tician than  n  logician.  He  maintaiaa  tiint  divorce  is  injurious  to  the  children 
BJLd  the  BpouBea  themselve«,  cspt?r,ially  the  wif€;^that  marriage  U  not  an  or- 
dlinary  contract;  and.  fintilly,  that  if  there  are  intolerahlo  situationn  where 
divwrce  aeema  to  be  indisMnsable,  these  arc  unfortunate  eKueptione  whii^h  ibe 
legifilatur  cannot  very  well  take  intO'  acMunt.  Divori;<i,  oucciisaive  polygamy, 
is  just  00  bad  in  the  eye^  of  Buncildi  n-'i  ^imultoAeoua  poly^iuny.  —  Nothing 
could  be  more  UDtnie;  tha  law  or  Customs  can  prevent  the  abuse  of  divorce: 
ef.  Ltgrarui  "'Le  Mar.  et  lea  Mtrura  en  Frimc'L','^  1880.  Stareke,  p.  99,  ehowa 
the  oppcwod  views  on  this  aubjecl  betwceo,  the  Latin  race  and  the  Germaoic 
rocGv    Divorce  would  ho  a  benefit  in  Ge-rmanv,  an  evil  in  France 

*  The  divorce  of  Napolwn  nnd  Josephine  by  the  Senate  Decree  of  Dec.  16, 
1809.  —  rather  an  amusing  thing,  the  Statute  of  \Iarch  30,  1806,  Art.  7,  for- 
bade divorce  for  the  members  of  the  Imperial  family.  See  F.  Masmn,  "Jose- 
phine DivorciSc,"  1901,  in  the  bibliography  of  Vio!kt,  449,  I;  WelscAinger, 
''Le  Div.  de  Napolfon,"  IS89;  DMagaraj/,  "R.  d.  Sc,  Ecclfeiaat.,"  1SS9, 
IX, 634 rise?.:  SMiny,  "Z.  f,  lOrchenr."  1885,  V,  I>uhr.  "Z.  f.  Kath,  Thwl.,'' 
18SS.  Two  motived  were  invoked  before  the  Council  of  the  EnelesiftStlcaJ 
Judges  of  Parifi  in  order  to  annul  the  religious  marriage  whieh  had  been  se- 
cretly celebrated  before  the  noronation  by  Cardinal  Feanh:  1st,  la(^k  of  pub- 
licity, abaence  of  the  proper  parish  priest  and  witnesses  demanded  by  the 
Chureh;  2d,  lack  of  consient,  Napoleon  only  ha\'ina  gii'on  a  pretended  consent 
in  oriier  lo  please  Josephine,  —  mere  pretexts,  which  nobody  took  seriously 
(</,  deiails  in  Welachiager).  The  pope  alone  would  havB  been  competent, 
but  Nnpoleoa  kept  him  priaoner  at  Savone. 

*  Without  public  opmion,  which  had  acclaimed  it  with  enthuaiaam  in 
1792,  beinc  &Fette<i  in  anv  way;  CAres(ien  de  Pali/,  ''Dirarce,"  1S15, 

*  Note  from  the  Hotv'Sw,  "Arch.  f.  Kith.  Kirch.,"  54,  166,  ftad  Encycl. 
"Arcanma  Divime,"  Feb.  10,  1880. 
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Topic  7,  Second  MARRiAGEa 

I3G.  BELTbari&n  Law.  S  139.  Canon  Law. 

137.  The  "Reipiis."  6  1-tO.  Proli^ction  of  tic  Children  of 

138.  The  "Achnmus."  llie  Firet  Marriiige. 

§  136.  Bufcaxian  L&w.  —  The  repugnance  felt  for  second  mar- 
riages, but  merely  for  the  second  marriages  of  widows,  is  fre- 
quently found  in  the  old  legislations  wherever  the  family  adopted 
the  patriarchicftl  type,'  as  it  did  in  Germama.'  The  widow  did 
not  leave  the  house  of  her  husband;  she  passed  under  the  power 
of  the  new  head  of  the  family  {her  son;  the  brother  of  her  hus- 
band); ber  condition  differed  little  from  that  of  an  unmiirrie<i 
woman.'  But  it  was  not  rare  to  see  her  alone  or  with  young 
children  i^ithout  any  protector.  Sometimes  her  own  family  took 
her  back,^  sometimes  she  remained  alone,  then  becoming  a  true 
head  of  the  family,  at  least  in  fact.' 

§  137.  ThB  "Helpuft."' — This  exceptional  situation  will  perhaps 
enable  us  to  understand  the  puzzling  provision  of  the  .Salic  Law 
on  the  marriage  of  widows.  It  contained  and  sanctioned  a  regu- 
lation introduced  in  practice,  but  still  contested:  the  parties  pre- 
sent themselves  before  the  "laallus";  there  the  new  spouse  gives 
three  sous  and  one  denier,  as  the  purchase  price  (sjTnbolic),  to  the 
maternal  relatives  of  the  widow,'  and,  if  there  are  not  any,  then 

1  Anifflist  belief^!  Indian  wiiow:  Grimm,  451;  Proeope.  "De  B,  G,,"  2,  14 
("Haniloa");  flfwAfW, '-Orig  ,"  H.  QT.  Jewiatlevirate:  Fiaeh,  "L^viral,"  !(». 
In  nmny  locditi*s  charivari  ("coneerrade"  at  Naples),  Fourteenth  eentury: 
FnbcT,  "]wtt.  Jug  ,"  5  "Injuria";  Frimini'iUe,  gee  "Diet,  de  Police,"  (pun- 
ished bv  the  Ordinances  and  Orders);  Sniinoii,  336;  PertiU.  Ill,  385,  n.  23. 

*  TiKUut.  "Germ,."  19. 

*  "L.  Sax.,"  7,  3.  Cf.  "Rothar 182:  "Capit,,"  ed.  Bor.,  I.  13.  o.  2R  rt 
teg.;  Amira,  "Erbcnfolge,"  32.  As  to  FrankiHh  Ibw,  cf.  post,  "Guardiansliip."' 

•  "Sax.,*'  7,  3;  "Eoth.,"  182.  The  widow  who  cann<>t  or  will  not  remariy 
j^uuuuB  Mitdtt  the  "rfiatntiuin"  of  the  relatives  of  the  hiub^d,  but  if  they 
mtkltfemt  het  she  can  return  to  h^r  own  people,  snd,  if  thi^rc  are  DonQ  oJ  her 
own  people,  place  herself  under  the  "mundium  '  of  the  king. 

*■  KoKalru'sky.  p.  174;  Darestf,  ■■Etudes,"  p.  00. 

•  "L.  Sal-,''^  44.  C/-  Lombard  Forraulm:  r/tftvntn,  "Teites,"  no.  47; 
'■Burg.,"  24,  60;  "Wis.,"  3,  2,  X;  "■Sax  ,"  42;  "Roth  ,"  lf(2;  LnbauLtyt,  "Cond. 
dm  Femmc»,"  IflO;  fnrrifww,  "L.  Sal.."  687;  SchroaCa;  "Gcsch.  d,  Ehel, 
Gut,"  I,  58:  "D.H.C..,"2«;  Sohm,  "Ehewhl.."  63;  "R.  u.  Gfr,"  67,  370; 
Amim,  ''ErbenT  ,"  30;  i)armin."MiitterrMht.''  141;  Lamjirfchi,  "D.  ^Irth- 
echaftfl  ].,"  I,  32;  P^»,  "De  PcipiiB."  IS30;  Weinhoid,  "Z,  f.  Deut.  R.," 
1849,  539;  Dor&de,  "Etudes."  409;  ffafrieV,  16;  Cfaswn,  ril,  29;  Brittovd. 
"Rftjh.  e.  1ft  Tiitelle  des  Femmew,"  p.  18;  Fieker,  "Erbenf,,"  III,  525. 

'  And  not  the  husband  of  the  deceased.    The  question  is  one  which  haa 
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to  the  relatives  of  lier  first  husband,  provided  thai  they  are  not  the 
heirs  of  the  laUer}  This  peculiar  institution  of  the  "reipus"* 
aeems  to  be  less  a  trace  of  the  primitive  matriarchate  *  than  an 
imitation  of  ordinary  marriage,  arranged  in  3uch  a  manner  as 
to  leave  the  widow  independent.  A  fittitious  "mundoaldua"  to 
proceed  with  the  betrothals  and  receive  the  symbohc  purchase 
price  was  selected  for  her;  at  the  same  time  care  was  taken  to 
choose  him  from  among  those  who  could  not  exercise  an  actual 
"mimdium  "  over  her;  the  real  "mundoaldus"  might  not  be  willing 
to  agree  to  the  marriage  of  the  widow  for  fear  of  losing  the  advan^ 
tages  to  be  gained  from  her  marriage  portion.*  The  Capitulary  of 
S19,  Chap.  8,  made  widows  subject  to  the  common  law  by  com- 
pelling them  to  pronde  themselves  with  the  consent  of  their  rela- 
tives (natural  family).* 

§  138.  TliB  "  Acha»liu."  —  In  the  capitularies  which  were  added 
to  the  Salic  Law,  the  regulations  for  the  marriage  of  widows, 
which  were  already  sufficiently  difficult,  became  still  more  com- 
plicated. It  was  not  enough  that  the  new  husband  should  pay 
the  "reipus";  the  widow  must  furthermore  negotiate  with  the 
relatives  of  her  first  husband  "  ut  pacem  habeat"  and  give  up  to 

been  toj  much  ducussed:  Geffckm,  p.  171.  In  the  otber  direction  they  Rrg\ie 
ftbout  tn^  words  "ouprTic'rE^  nominati,"  ^  0,  and  the  meutian  of  (he  hugbajiiJ, 
Si  8,  would  b«  Boeoiinted  for  by  this  contrast  with  the  "trater"  af  ^7. 

'  In  tli«  ftbswnce  of  these  formalities  a  comfKwition  of  63  "sous"  ia  due  la 
the  creditors  of  the  "reinuB/'  but  the  majxittge  ia  not  amnilled.^ 

'Etymology:  "Reif,  '  "lUng,"  "Anneau,"  and  by  ext<?iision  "arjajpnt" 
(money).  According  to  Meyer,  "fiftdiach.  Hochzeilabrauch,"  1896,  "Iteipua" 
equals  "SonHd."  "Z,  R.  §,."  1898;  G.  A,.  Iftl  <y.  as  lo  thia  word  and  a.9 
to  "  Ac.haaius,"  Kem,  in  Heaecls,  i  270;  see  Gcffcken. 

'  Dargun.  "  Mutt«rrecht,"  pp,  141-151.  According  to  thia  opioion  why  pay 
the  "reipiiP    to  the  relatives  of  the  husband? 

•  Sokm,  "Eheachl.p"  63,  Hfeea  in  the  "retpus"  a  Mtialty  agEiitist  second 
marriages.  Cf.  Ifmsler.  II,  208,  307;  Ficker,  "Erbenfolge,"  I,  512;  III.  .Ml. 
But  why  pay  this  fine,  if  it  ia  one,  to  the  relatives  enumerated  by  the  law7 
HaliieM,  "Vprtob.,"  19.  One  can  ecareftly  see  in  this,  with  Amira  and  Lam- 
uTteiJ,  n  compoaition  for  the  Iosh  of  the  "Gerade,"  for  the  "Gerade"  came 
from  other  relatives.  — A  Tcrii:u- (table  analogy  with  tlie  Theoclo.iian  Code,  3,  t, 
I  (shown ufi  by  Brurtner):  the  consent  nf  the  relatives  who  would  inhierit  from 
widowa  waa  not  required  fur  their  fuUTing  into  ttccond  tnajritt^.  But  there 
ifi  no  question  of  any  nayiueut  analogou-i  to  tho  "reipua,"  nor  of  the  clat^- 
fying  of  the  relatives  like  that  found  b  the  Salic  Law,  The  celebrated  Lom- 
bard foHBula  fif  the  o-leventh  Mtntury  {Caiteitni,  "L.  Barb,,"  II,  476}  assumes 
contrarily  to  the  Kalie  Law,  a  "reparius"  (of  the  name  of  Seneca)  having  a 
"miiodium"  over  the  widow  (Scmpronia,  widow  of  Tharsitus.  and  daughter  of 
Cieero):  this  is  a  conceit  of  an  erudite  notary:  Laboulai/e,  p.  1G2.  Cf.  Rotch., 
182;  Thfiietiin.  no.  48. 

*  EdJi'l  of  (ihilperic,  c.  2.  seema  to  do  away  with  the  "reipus,"  which  would 
account  for  the:  fact  that  the  formulm  do  not  mention  it  <any  mom  than  the^ 
do  the  "acliasiua  "},  but  they  would  render  useless  the  Capitulary  of  81ft;  il 
in  true  that  it  don  not  make  my  iunuvatioo. 
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thetn.  as  an  "achasius," '  about  a  tenth  of  the  marriage  portion 
which  had  been  set  a^de  for  her  by  him,  and,  furthermore,  U  she 
has  no  children,  s  bed  with  bedding,  the  bedding  of  a  quality  corre- 
sponding to  this  bed,  an  upholstered  stool,  and  chairs  which  she 
took  with  her  from  the  house  of  her  father;  in  default  of  these, 
she  loses  two-thirda  of  her  marriage  portion  and  pays  aixty-three 
sous  to  the  treasury.^  The  marriage  of  a  widower  for  the  second 
time  gave  rise  to  a  regulation  of  the  same  sort;  be  keeps  the 
marriage  portioa  until  the  ■children  come  of  age;  if  he  haa  no  diil- 
dren  he  gives  up  two-thirds  to  the  nearest  relatives  of  the  wife  in 
return  for  a  portion  of  the  furniture;  assuming  tliat  they  refuse 
to  give  up  the  furniture  to  him,  they  are  only  allowed  one-third  of 
the  marriage  portion.^  Concerning  the  interests  of  the  children 
by  the  first  wife,  the  law  forbids  the  spouse  who  has  married  a 
second  time,  either  widower  or  widow,  to  alienate  the  (Germanic) 
marriage  portion  of  the  wife  to  their  prejudice.*  The  Edict  of 
Chilperic,  Chap.  4,  simply  divides  the  marriage  portion  in  half 
between  the  widow  or  the  widower  and  the  relativca  of  the  de- 
ceased husband  or  of  the  predeceased  wife,  when  there  are  no 
children.' 

I  139.  Canon  Law. — On  the  question  of  second  marriages 
the  Christian  Church  is  found  to  be  rather  in  accord  with  the 
spirit  of  the  Germanic  law  than  with  the  Roman  legislation  of 
the  Empire,  which  drove  citizens  to  marriage.'  Without  going 
so  far  ns  to  condemn  them,  it  looked  upon  them  with  disfavor.' 
Marriage  "cum  unica  et  virgine"  alone  sjTnboIizes  in  its  eyes  the 
union  of  Christ  with  the  Church,  and,  furthermore,  it  was  a  state 
inferior  to  that  of  celibacy.  Second  marriages  were  tolerated  as 
a  sort  of  second  offense,  aad  were  punished  by  means  of  certain 

'  Pardettut,  "h.  Sal.,"  Guffdim,  id.,  p.  239  (bibi,). 

'  It  takee  away  from  the  eujoymcnt  of  tbe  monia^  portioD:  "iade  iim." 
'  Except  Iherv  be  on  ftgrwrneol  U>  the  contrary  m&oe  previolU  U>  it  by 
"adfflliinua," 

*  CJ.  infra,  "Dcwer"  (rights  of  the  flhildpcn),  "Forfwture." 

*  "Sttl.^  72;  "Alain  ,"  55;  "Bai.,"  16,  8;  c/.  "Roth,  "  1S2;  "M.  G.  H.," 
"L.  L.,"  rV.  333;  Tkivetiiu,  no.  48;  "Wib./'  4,  2,  14;  Papim,  19;  '■ButB," 
24.  az.  69.  42;  "Alajn.,"  55. 

*  Reaction  already  unrier  the  Lower  Empirt,  owing  to  the  infiuen«p  of 
Christian  ideal,  but  capeciallv  with  the  object  of  gi^anttwing  the  pecuniary 
iotereets  of  children:  /le^iioJ,  p.  4^;  Ilnnsonade,  "Ulet.  liw  Droits  do  I'E|}oux 
Surv.,"  1871. 

1  Paul,  "I  Coc,"  vii;  "Nicftc",  32.%  c  8;  C,>/r«rfw^  "Sumraa,"  p-  IM 
{otH  St.  Jeromei;  //ostimna,  "Siinima,"'  IVj  eee.  n.  The  East«rti  Chureh 
fortude  fourth  niarrio^.  and  even  thini  nmmag«  between  persons  who  were 
more  Ihan  forty  yeara  old  and  who  had  children  bv  their  first  marriages:  Znclui' 
ria,  "Jiu  Greco~Rom.,"  lU,  227;  Zhi»rnan,  pp.  k»,  449;  Potom,  III,  »S. 
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penalties:  (a)  penances;  ^  (b)  incapadty  to  receive  sacred  orders;  - 
(c)  no  Duptial  benediction.'  But  if  the  canon  law  discouraged 
them  from  marrj'ing,  the  Feudal  law,  which  was  more  in  harmony 
with  their  natural  inclinations,  made  it  a  duty  for  widows  to  re- 
marry' in  their  own  interest,  in  order  that  they  should  not  be  de- 
spoiled of  their  possessiona,  and  In  the  interests  of  the  Feudal 
lord,  so  that  the  service  of  the  fief  should  remain  assured.''  Per- 
haps it  is  as  a  consequence  of  this  conflict  Ijetweeii  the  Feudal 
customs  and  the  Christian  spirit  that  the  Church,  in  a  manner 
contrary  to  the  Roman  law,  did  not  compel  the  nidow  to  await 
the  expiration  of  the  year  of  mourning  under  penalty  of  disgrace 
before  she  shoidd  marry  a  second  time.*  The  Parilnmcnt  of 
P:iris  was  of  opinion  that  the  Decretals  had  not  only  abolished  the 
disgrace,  but  the  other  penalties  attaclied  to  second  marriages," 
whereas,  in  oountiiea  of  written  lav  they  did  not  cease  to  be  ap- 
plied; '  1st.  The  woman  who  remarries  {or  misappropriates)  within 
the  year  of  mourning;  loses  all  the  pri\'ileges  of  the  married  woman 
and  all  the  gifts  given  her  by  her  husband.*  2d.  If  there  are  no 
children  by  the  first  marriage,  the  wi^man  eannot  give  her  second 
husband,  by  way  of  marriage  portion,  or  bequeath  to  lum  by  will, 
more  than  one-third  of  her  possessions.  3d.  ITie  wife  is  incapable 
of  inheriting  "ab  intestat."  from  her  collateral  relatives  beyond 
the  third  degree,  and  of  receiving  any  gifts  "causa  mortis"  from 
strangers.'  These  were  the  penalties  for  marriage  witliin  the  year 
of  mourning;"  the  widow  who  marries  a  second  time  after  the 
year  of  mourrung,  is  simply  deprived  of  the  ownership  of  the  por- 
tion of  the  survivor  wluch  came  to  her  from  her  first  husband 

»  C,  31,  q.  1.  c.  8  (GrflJian).  — r/.  "Orient,"  "N^oc&arte,"  c.  3;  "Lao- 
di(*e.'*  c.  1 ;  "  Nov,,"  90  of  l^o.  —  Van  Espeii,  2,  15:  Sanchez.  7,  81-81. 

*  As  for  tlie  man  who  remiirries,  and  the  maji  who  mornes  a,  widow  or  a 
young  girl  who  la  Dot  b.  virgin  they  are  qualified  as  biganiEsta:  Gradan,  0. 
33.     2  (a.  m);  34,  9;  Dig.  X,  1,  21,  2;  "VI,"  3,  2,  1. 

'  '■Fa.ux  Capit.,"  2.  130,  108;  Dig.  X,  4,  26,  I,  3, 

*  It  is  the  SftlTie  thing  witii  widowa  of  prtisans  and  peaa«j»ts;  Stabbf,  j  248- 
»  Dig,  3,  2.  10  and  11;  "Petma,"  1,  38;  "  Pcenit^nt.  Thcod.,"  12,  B.  —  In 

the  nineteonih  centurvthe  llninan  rulo  had  fallen  into  diaueer  Ansijise,  IV, 
17;  "Cap,."  V,  106,  222;  Dig.  X.  4,  221,  4;  Italy:  "ConBt.  Leg.  Piw,,"  23, 
"Const.  Amalf.,"  10.  — Ab  to  proof  of  the  death  of  the  spoitse,  b«  Dig  X, 
4,  1.  19;  4.  21,  2;  C,  34,  a.  1.  c.  2;  Beaiimaimir  57.  11;  "Jost.,"  220. 

*  LauT.  on  Loffiet,  175;  bibl.  id  Garotm.  "De  PcBoia  2  Nub." 

'  Motives  of  public  honesty,  fiction  of  the  marriage  coatUiueti  (luring  the 
year  (if  mourning:  "Am.  de  Jfrus.,"  "C.  d.  B„"  166. 

■  "Cod.  Th^od.,"  3,  8,  1.  Loea  of  the  poor  person's  sbore  aad  o(  the  right 
of  inheritance::  "F.  de  Nav./'  4,  3,  8. 

«  Gifts  "inter  vivoa"?  "GIoM,''  a.  1,  1;  "Cod.  Just.,"  "Do  Sm.  Nupt."; 
C^ai.  "S.  Nov.,"  22,  c.  22. 

"  C/.  Law  ol  Sept.  20,  1792,  3,  2. 
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(or  of  gifts  and  legacies  made  on  condition  of  not  marrying 
again). 

§  140.   Prot«ction  of  th»  Children  of  tixo  Flnt  UaiTl»g«.>  —  To 

these  peofttties  were  added  in  countries  of  written  law,  pro\'i9i(>n3 
drawn  in  the  interests  of  the  oliihlren  by  the  first  marriage,  from 
the  laws  "Feminie  quae,"  "Generaliter"  and  "Hac  edictali."' 
The  Edict  of  July,  1500.  made  them  apply  to  the  whole  kingdom, 
because,  as  is  said  in  the  preamble,  widows  who  have  chiJdren, 
not  acknowledging  that  they  are  sought  after  rather  for  their 
possessions  than  for  their  persons,  give  their  new  husband  enor^ 
mous  gifts.'  These  scandalous  gifts  were  formerly  more  difficult 
to  make  in  countries  where  Customary  law  was  in  foroe;  it  is  for 
this  reason,  undoubtedly,  tha.t  jurisprudence  had  not  felt  the  need 
of  re-enacting  the  Uoman  laws,  first  clauu  of  tha  Edict.*  Widows 
are  forbidden  to  give  their  personal  possessiona  *  to  their  new 
husband  '  beyond  the  amoiint  of  the  share  of  a  child  whose  share 
is  smallest,'  under  penalty  of  having  them  restored,*  &««OQ>d  cUuh 
of  th,*  Edict.  Nullity  of  the  grant,  if  possessions  aeqiiired  from 
the  prtHieceased  spouse  are  gi  ven  by  widows  or  widowers  to  the  ad- 
vantage of  their  new  spouse;'  these  possessions  should  be  resen'cd 

'  Guj/nt,  Ferriire.eiix  "Norcji"  (bib!.);  Boucher  d'Arma,  "1>.  dea  gaina 
Nuptiaux,"  1738;  Dufkn,  "Peinea  dea  hecondea  No&ea, '  1743;  Axfrue,  id. 
1750;  Cimboiiu,  id.  (cited  hy  Aslritc,  p,  7);  Champagne,  '"Tr.  aea  ^ecoDidea 
NoTKi,*"  1720;  Launoy.  '■Inst.,"  2,  7;  Ltbnin,  "Succ,"  2.  6;  Ricanl  3,  9; 
PolJiicr,  VI  and  VII!;  O'.-ljfueasMU,  ei.  1772.  IV,  25;  Boimonade.,  "Dr.  du 
CoDj.  Siirv."  (bibi.):  '•rbi^."  mi;  SlatAe,  S  24S;  BriU,  "Cod.  Belg„"  552; 
hoierjim.  11.  19L 

♦  "Cod.  Just.,"  6,  9,  3,  &,  6;  (f.  "Cod.  Thfcd.,"  2,  21,  I,  2  (368);  3,  8.  2 
(832) :  "  \ov."  7  (489). 

>  'rhe  Edict  was  cQart«d  on  the  occasioe  cf  the  marriage  of  Catberise 

d'Aligpe. 

*  "L.  Hue  Edietiflli"  ("Cod.  Just.,''  "De  See.  Nupt.,"  6),  in  460;  Civil 
Code,  1098.  --  Tlie  OnJfirB  appHod  this  rulic  lo  widowers,  who  were  not  men* 
tioned  in  the  Edict  becauM  it  Jiad  beea  eoacted  with  reference  lo  the  mas- 
riage  of  a  widow. 

*  Even  by  contract  of  marriage  (clanaea  of  conversion  of  real  property  into 
peraonal  property,  etc,):  Denwojt,  see  "Nooe«";  Order  of  Jan.  2fl,  1658; 
Ci\-il  Code^  im. 

*  Either  directly  or  by  means  of  persons  interposed  (such  are  presumed 
lobe  thed^endanUior  fcwendAnW  of  th^  ncwapcMsel:  DtmiMtt,  see ''Xocm," 
no.  W.  The  old  law  does  not  di.itini^iigh  botwecn  gifts  made  by  peraona 
interpoBed  and  indireet  ^tn;  a  reduction  of  thetn  took  place  in  both  cases; 
e/.  CivU  Code.  109&. 

'  Louet,  "N."  3,  22  (Order  of  1651).  Several  marriaees;  all  the  new 
husbajida  together  only  have  a  right  to  the  «hare  of  one  child:  PoUiier, 
no.  566. 

•  The  reaiurtion  afTects  thinl  parties  and  is  for  the  benefit  of  the  childrrai 
of  the  tfercnd  rrjarriaac,  In  coLintriea  mf  CuftoaiH  they  follow  the  "Ivex  Qiio- 
niam,"  "Cod,  Just,/^  "De  Sec,"  no.  9,  rtithM"  than  the  "Nov.,"  22,  c.  27. 
which  is  applied  in  countries  of  written  law, 

•  "Lex  Feminffl  Qua,"  "Cod.  Just  ,"  "Da  Sec.  Kupt.,"  3  Qn  382)  and 
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for  the  childjen  of  the  first  mflmage.'  These  provisions  were  per- 
fected by  Art.  279  of  the  Custom  of  Paris,'  which  decided  thfit 
acquisitions  of  property  made  jointly  with  the  first  husband  could 
Dot  be  given  by  widows  to  their  next  husbands;  and  by  Art.  182 
of  the  Ordinance  of  Blois,  enacting  penalties  against  ttndowa  who 
should  remarry  «ith  persons  who  were  unworthy  of  them,  such 
as  their  men  sen'ants.'  Of  this  legislation  only  the  first  clauae  of 
the  Edict  of  1560  remains.* 

Another  effect  of  second  marriages  was  to  restrict  the  rif;hts  of 
parents  over  the  persons  of  their  children;  this  will  be  dealt  with 
later  on  in  connection  with  paternal  power  and  guardianship. 

"GenCTftliter  "  tf»irf.,  5  fin  444).  CL  "Sov''  2,  1.  and  "Ndv."  22,  25.  Cf. 
rights  of  children  with  regard  to  dower;  "F.  de  Biarn,"  Art.  270;  Palhier, 
am.  60S  ei  aeq. ;  Sanchez,  7,  Sd, 

'  SubstHution  va  tiuat;  for  the  benefit  of  all  the  children  of  the  first  niar^ 
riage  without  &nv  ifetiDctJon  sod  withoyt  any  t»v<>riiig  of  sny  oqe  of  them, 

'  "OrWaJls,"'  203.  Extended  t«  include  the  husband  (Maxell  4,  1697, 
Order  of  the  Pnrtinmctit  cf  Pfiris).  The  chiHrcn  of  the  second  mIl.r^iftg(^  took 
a  siifljc  in  this  jointly  acquired  property  with  those  of  the  first  marriage. 

'  Cancelling  of  the  direct  or  indirect  advantuses  given  hy  widows  to  their 
new  husbands;  proiubition  of  these  advantages  from  the  time  of  the  contract 
of  marriage:  "Bretagnc,  N.  C,"  54;  CatnJioUia,  "Dfcb.,"  2,  38  H'Stt.  Tou- 
louse/' 10-97). 

'  Civil  Code,  lOftS.  Law  of  the  17Eh  Niv.,  year  IL  Arts.  13  and  61,  im- 
pliedly repealed  the  Edict  of  1^.  Cf.  Chaboi,  "  Quest.  Traasit.,"  nee  "  Nooes." 
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141.  In  Oenc^ral. 


S  liZ.  CoQcubmage.  | 

§  141.  In  Ganoral,  —  Our  law  only  knows  one  kind  of  marriage, 
the  same  for  everybody.  In  the  old  legialatiods,  alongaide  of  mar- 
riage properly  so  called,  it  is  oot  a  rare  thing  for  unions  of  a.  lower 
order  to  exist.  Thus  it  ia  that  we  are  able  to  distinguish  in  the 
Barbarian  law:  marriage  between  free-born  people  of  an  equal  sta- 
tion in  life,  with  or  without  "mundium,"  coacubinage,  and  union 
with  slaves.'  Between  slaves  the  Roman  "cx)ntubernium "  gave 
way  to  a  true  marriage,'  subject  for  a  long  time,  however,  to  the 
intervention  of  the  master.*  The  union  of  free  persons  with  slaves 
was  treated  in  a  different  manner,  according  to  circumstances, 
(a)  The  intercourse  of  a  free  man  with  the  slave  of  another  waa 
punished  (attempt  upon  property),  excepting  if  the  master  gave 
his  consent.'*  The  free  man  lost  his  liberty:  "servus  trahit  ad  se 
francum."  '  (b)  The  intercourse  of  a  free  woman  with  the  slavu 
of  another  was  also  punishable; "  loss  of  property  was  the  usual 
conset|uence,  as  ts  shown  by  the  fofmulie  of  the  "Eptstolie  con- 
culcatoriffi"  ^  by  means  of  which  the  master  gives  up  the  right  of 

'  Kdhne,  "GewUcchtsv^rbinilmiaen  der  Uufreien  ini,  FrSnlt,  R,,"  1883 
("Untftta."  by  Gitrkit.);  V.  Sicherer,  " PeraonenBUnrl  u.  EhschlioeB.,"  1870; 
"SaelLWttsp.,'  &1. 

'  Excepting  effects  which  were  incompatible  with  the  statui  of  alaveiy: 
"B»t.,"  8.  12;  Roticre,  399;.  PorcfesyiM  "Dipl.."  I.  198.  Commonly  used 
eiroreasioiis:  "matrimonia,'*  "coniufpa.  "uxor."  "OrtSana,"  IV,  Ml,  c.  24; 
■■Capil.,"  ed,  Bor„  I.  S6.  c.  l.i;  Kiihrie.  p,  9. 

■  llftiuireil  Tor  a  tong  timp  by  the  Church  f'OrlAajit,"  IV.  541,  c.  24) 
usder  penalty  of  oJinuhDCRt  of  the  marrii^ige.  The  Church  is  compelled  to 
prevfot  the  master  [rom  scparatlnf;  hi::  slaves  after  tbev  have  been  mUitUy 
mtrried:  '-ChftloiiB,"  813,  e.  30;  lattaal  pfohibitioa;  Pist.,"  c,  31; 

rf.  "Cap.  Wriatik!.''  779,  c.  19. 

'  "Sal.,-  13  and  25  {note!  by  Geffeken);  KSkne,  p.  2S;  "Wb.,"  58,  12,  13. 
AnDulment  of  marriage  Bb  in  the  pTPcedin^  case  for  lajik  of  the  master's  coq- 
sent:  "  Edit  Pist.,"  31.  Mistake  as  to  (rtation,  see:  "Itnpptlimpnw";  "Cap.," 
I,  38  aad  4!l,  n.  7  and  6.  Case  whew  one  of  the  spouse  beminios  a  tJave. 
Cf,  "Divorre."  "Cap.'*  S03,  c.  8  (1,  1141:  the  busbaad  who  sells  hi.^  liberty 
b^  giving  himself  as  a  pledge  does  not  by  this  means  affect  the  liberty  ot 
ina  wifv  -or  children. 


>  "Rib.,"  58.  14,  13;  "Cap."  819.  o.  3.  But  oot  at  Saint-Germain  dte 
Prta;  Gaintri,  "Polypt,,"  I,  392.  8«9.    Ct.  K6hnt,  p.  32. 

<  "Sal.,"  13,  7;  "Cod.  Thfod./'  4,  II,  1  ("Ad  sc.  Clatidiftnutn ")■ 
'  Roiiirt,  "Fonn-,"  lOl  et  seq.',  "Rib.,''  58,  IR;  Gegcken,  "L.  Sal.," 
135. 
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treating  the  woman  and  her  children  as  slaves,  (c)  The  free 
woman  who  marries  her  own  slave  is  severely  punished.^  (ef)  The 
man  who  contracts  a  permanent  union  mth  his  own  slave  thereby 
contracts  a  sort  of  inferior  marriage,  which  differs  very  little  from 
concubinage.^ 

g  l-t2.  Concubinage,*  practised  at  Rome  and  in  the  majority 
of  the  old  legislations,  was  not  unknown  in  Germanic  law.*  Prop- 
erly speaking,  it  consisted  in  the  union  of  the  free  man  with  a 
woman  who  was  also  free,  but  of  lower  comdition,  especially  with 
a  freed-woman.  It  was  to  be  distinguished  from  marriage,  in  that 
it  could  be  more  easily  dissolved."  and  in  that  the  concubine  did 
not  acquire  the  rank  of  her  husband.  In  Rome  the  concubine 
was  ordinarily  recognized  by  the  absence  of  "libellus  dotis";  ^  in 
the  same  way,  in  Barbarian  law,  the  "pretium  nuptiate"  or  Ger- 
manic  marriage  portion  is  lacking  in  the  case  of  eoncublnage, 
whicii  is  entered  into  without  any  of  the  solemnities  which  are 
customary  in  the  case  of  m^arriage;  '  neither  the  wife  nor  the  chil- 
dren have  the  same  rank  as  the  father.*  It  was  allowable  in  olden 
times,  even  for  married  men,'  but  thii  Constantine  forbade  in 

*  "EW."  13,  7  at  eeg.  Lose  of  freedom,  "Cap."  5:  confiscatjon  of  all  her 
property;  ohe  shall  be  "aepellia"  ('"wargue"),  outside  of  the  law.  The  slave 
ahall  perish  upon  the  wdcBl;  "Cap."  818,  €,  3. —"Rib.," 58,  IS  iKdhne,  p.  15): 
a  ewQrd  and  a  diatofT  are  □Rered  to  ihs  waman;  if  she  takes  the  sword  she 
must  kdll  the  siavt,  if  she  (booseg  the  llIstEiif  shi  tdUst  ehatt^  his  fftte.  This 
!jternati>'e  is  only  possible  when  asJcod  for  by  the  relative. 

>  "Roth.,"  222;  "Liut.,"  106;  Fr.  de  Gaudensi,  8  (Z&umer,  "Lmm 
Wiaigolh.,"  ji.  317);  Kdhne.  p.  25;  Amira,  p.  161,  contmats  the  "Friedo" 
with  the  "Kehse"  kept  in  the  house,  and  both  of  ttiesG  with  the  lawful  wife. 

"  Du   Cave«,    see   "Concubina";  Guynt    see   "Conetibiricige":  Lulkens. 
"Polygaonifi  u,  Konkubinal.,"   17'2:3;  Thortadiu,  "Boreal,  vet.  Malrim., 
17S4:  Slobbt,  S  212;  Pertile.  i  114.    As  to  tha  "Massipla"  of  the  BSamese 
rf.  teflr&e,  "Dr.  dana  les  Pyrfnfes,"  p.  37S, 
•>r.  de  Gaud^,  8;  "Roth.,"  154  et  leq,;  "Grim.."  5;  "Uut.,"  IM; 
Hre,  130. 

»  Brunn^.  "Z.  9,  S.,"  ISflfl,  "G-  A.."  12.  A  union  which  is  public  and  h&t- 
iog,  but  th«  miunt^tung  of  it  depends  upon  the  husband  ("Kebsebe,"  aUu- 
sioD  to  the  fact  that  the  wife  was  a  serf  or  only  semi-free);  Kovaletcaky, 
"Colli,  Contemp.,"  155. 

*  GiToTd,  "Manuel,"  151;  Etmein,  I,  lOS;  "Cod.  Just.,"  6,  26,  I;  Paul, 
2,  20,  l:  "Cod.  Just,,'' 7,  15,  3;  "Nov,  Just.,"  18  and  89. 

'  in  S6fl  Charles  the  Bald  caused  Richilde,  sister  of  Count  Boson,  to  be 
briiu^ht  to  him  anei  "in  ronciibinam  accepit";  in  870,  "concubinam  siiam 
Richildem  dftfponatam  atque  dotataoi  in  coniugem  accepit";  "M.  G,  H., 
S,  S„"  I,  489.  Wilham  Long-Sword  muirriBs  Lis  wife  "more  danieo,"  th&l 
ia  t*  say,  without  eoleronities,  "lun";  Daresie,  "  Etudes,"  pp.  309,  326, 

■  Letter  of  Leo  I  to  Ruaticus,  458:  Graiian,  0.,  32^  q.  2,  cap,  12, 

*  Contrary  argument  of  the  ecf^leeiasticsl  prohibitions.  Scandinavians: 
jjmi'ra.  "  Rccht,"  pp.  162,165;  "SagadeNial.  Oppoflitione  established  by 
Fieker  between  the  lciw_  of  the  Western  Alemanni  and  that  of  the  Eastern 
Alnnianmi,  the  latter  being  the  only  ones  who  admitted  concubinage.  Op- 
posed to  this  view:  Bruimer,  op.  dt.,  31 ;  cf.  S(^violi,  S  1S3;  Schraeder,  302. 
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Rome.'  Christianity  condemned  both  the  concubinage  of  mar- 
ried people'  and  that  of  unmarried  people,*  a  frtiil  liaison,  where 
the  man  and  the  woman  were  too  far  apart,  owing  to  their  condi- 
tion, to  be  a  reahzation  of  the  image  of  the  mystical  marriage  of 
Christ  and  the  Churchi  and  it  rejected  every  union  between  the 
aexes  outside  of  marriage  Itself.*  But  concubinage  had  become 
so  firmly  rooted  in  the  Customs  that  it  persisted  in  many  locahties, 
and  was  even  tolerated  by  the  ci\al  law.  This  accounts  for  the 
fact  that  it  is  found  organized  in  the  "Siete  Partldas'"  under  the 
name  of  "  barragania."  Against  priests  who  practised  concu- 
binage the  Church  had  need  of  the  efforts  of  its  greatest  pontiffs.* 
Id  the  sixteenth  century  legal  concubinaije  had  almost  everv'^'^'ere 
disappeared;  there  remained  nothing  but  concubinage  as  a  simple 
union  in  fact,  against  which  the  Council  of  Trent  let  loose  its  aus- 
terity,' commanding  the  bishop  to  give  three  admonitions  to  the 
man  and  the  woman  who  live  together  without  being  married, 
after  which  they  shall  be  excommunicated  by  the  ordinary.* 
Secular  jurisdiction,  which  is  more  indulg:ent,  does  not  inflict  any 

>  "Capitul,"  I,  202,  c.  £;  37fl,  c.  57;  11,  45,  c.  3S-  ISe.  c.  12;  190,  c.  15.  — 
Aj6  to  the  Bomaa  law  of  the  barbarijui  period,  cf.  "C«d.  Th<!od.,"  4,  ft,  4  oftd 
8;  "L.  Wiaig,."  ed.  Zeuma,  p.  318,  o.  3;  -Coil.  Jiurt.,"  5,  27.  2  (H  ounce  to 
the  concubine);  /"opiei,  37,  4  (otte  ounce  onJ  \i  ounce);  '  lot.  Nov.  TbikxI.," 

1.  Tbo  cO'm titution  to  which  refereace  Lh  made  has  not  OOtue  doWB  tQ  USl 
"L.  Wia.Reo.,"  3,  5,  5;  "Z,  S.  S.,"  1S86;  "G.  A.,"  30. 

»  -Capit-,"  790,  c.  5  (1,  202). 

■  Nat  without  aomv  hesitatian.  The  cclibiitD  who  hcM  only  one  cancubine 
is  not  excluded  from  the  conunanion,  accardinK  to  the  First  Council  uf  Tu- 
ledo:  firuM,  t,  206;  Gralian,  D..  34,  c.  4;  TrVbuT,  895,  c.  Sft  (Afajwt,  18, 
151J:  thut  he  who  is  not  married  sbtdl  coatenl  hiiaself  with  a  single  ooncu- 
bine:  "Mayence,"  831,  c,  15. 

*  "Conet.  .Apoet.,"  8,  32;  Gratian.  D.,  34,  c.  5:  Augustine,  "Serm.."  289, 
4;  Gratinn.  C,  32,  q.  2.  c.  11-12  (letter  of  Pope  St.  Leo  in  458  to  Rua- 
ticua  of  Niwbofinei.  — Mor&jv^,  (torn  th*  <iay  when  the  theorj-  of  majriag* 
by  mutual  coiu«Dt  triumphal  the  majority  of  uaioas  with  'Concubines  be- 
oame  true  marriages:  MieheUt,  ""OrigiuGs/  p.  41;  P.  fwurnwr.  *'B.  Ch.," 
1000,  p.  89  et  seq.  The  regiater  of  the  socleMaBtical  judge  of  Cerisy,  how- 
ever, ahawa  UB  many  relations  of  concubiniifte  which  were  transformcKi  into 
m&rriaaes. 

*  IV,  |4  (duty  of  fidelity,  patemnl  filiation  legallv  cetnblishrd,  only  one 
concubine,  no  impediment  to  tlie  marriiiue  of  pctiple  linug  in  n  state  ot  con- 
oubixmge).  Cf.  "inaasipia"  or  oonoubine«  token  liefore  a  Dotarv  in  Navarre: 
Cvjae.  -Cod./'  5,  2fi;  (hnxwi,  1,  233,  \V.i\  Ugritt.  -'Uiet,  du  Dr.  de  Nav.," 
II,  ISS.  ItoUaD  Statutes  of  the  thirteeatli  md  fourtceath  centuries:  Sabrioti, 
§  IS3;  Muaot,  "Fuerofl,"  p.  536,  etc. 

"  Dig.  X,  ''de  111.  Presbyt.";  Guyot,  aee  "CMlibat."  In  the  litenry  docu- 
ments of  the  twelfth  and  thirteeotn  oeaCuries  the  priest  ia  ehown  as  living 
with  a  "prieetess,"  e.g..  Fable  of  Couitsnt  Duhamel:  Luchaire,  "Acad,  Sc. 
Mort..'*  mi,  581. 

»  Esmfin,  II  310. 

*  Register  of  the  ecclesiastical  judge  of  Cerisy  jjKMnin,-  Bencditti,  "ladcx," 
see  "Conoubina";  HiricotiTt,  "E.,"  24,  25;  Van  Espen,  I,  487;  II,  55, 
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penalty  upon  them;  this  sin  does  no  wTong  to  anybody,  says 
Ferriere.  It  was  deemed  sufficient  to  annul  gifts  between  people 
living  in  concubinage,'  without  which  they  would  have  had  an 
advantage  over  married  people.' 

§  14l{.  Morgaaatio  MamaeeB.^  —  The  Idea  that  marriage  with 
all  its  effects  is  possible  only  between  persons  of  the  same  posi- 
tion persisted  in  the  Customs  after  it  had  disappeared  from 
legislation.  Combined  with  motives  of  a  piolitical  nature,  such 
as  the  inilivisibiUty  of  fiefs  or  of  States,*  and  with  the  pro- 
hibition of  concubinage  by  the  Church,  it  gave  rise  to  the  mor- 
ganatic marriage,  that  is  to  say,  to  a  union  which  in  its  essential 
characteristics  does  not  differ  from  ordinary  marriagei  (monog- 
amy,  indissolubility,  legitimate  filiation,  etc.),  but  wherein  neither 
the  women  nor  the  children  hold  the  same  social  rank  as  the 
husband.^ 

In  Germany,'  from  the  thirteenth  century,  it  is  permitted  only 
among  the  upper  nobility,  and  to-day  in  the  families  of  princes 
only.  The  wife  is  only  the  equal  of  her  husband  if  she  is  "ebeii- 
biirtig,"  that  is,  of  equal  birth.  With  any  other  woman  a 
marriage,  however  regular  it  may  be,  is  a  misalliance,  a  "dis- 
parogium,"  a  morganatic  '  or  left-honded  mon-iage*'  The  wife 
does  not  take  her  place  in  the  family  of  the  husband  and  has  over 
his  possessions  only  the  rights  specified  in  the  contract  of  mar- 
riage;" thus,  she  has  no  dower  rights.  No  more  than  their  mother 
do  the  children  attain  to  the  rank  of  their  father  and  inherit  the 

>  "Tour.,"  2411;  "Anjou,"  342,  eto.  "Orel."  of  1629, 132;  Femh-e  ,  acebibl, 
'  However,  they  kept  up  gifts  for  sustenAUce  in  a  case  where  the  concu- 
bine was  worthy  of  havin*  somu  iatcreat  taken  in  her. 

'  St^bbt,  i  213,  214  (bibl.);  Putter,  " Misshtiriittn,"  179S;  Zoepll,  ul.,  1853; 
Gohrum.  "  Uhro  d,  Ebenbilrtigkcit/'  18-10;  Ucfflcr,  " Son derrec lite, "  1871; 
Sffmlu,  "Preusfl.  Staatsr.,"  1.  185;  NiebelschuU,  "De  Matrim.  aJ.  Morgana^ 
titam,''  1851;  D'flaueouf,  "H.  Crit,  de  L&g  ,"  24,  579;  Culituinn,  "Stud-  Vb. 
de  Morg,  Ehe.,"  IS-SO;  BdrerigBr  (Ffmatii),  "De  Matrim.  ad.  Morganat." 
C/.  Prusaiji.n  "  Landrecht,"  II,  1,  835;  II,  2,  555  (contraiy  to  practice);  SchtdU, 
§S  14-2,  174. 

'  A  prince  who  \s  a  widower  takes  a  morsanatic  wife,  so  tn  keep  the 
throne  for  the  children  of  the  first  oaorriuge  and  avoid  a  vexatious  rivalry. 
CJ.  tiie  position  of  the  prince  consort  in  countries  where  the  crown  belongs  to 
the  queen. 

•  "L.  Feud.,"  2,  20  (Milan:  "accipcre  ad  uorganaticam";  elaewherG  t^ey 
8fty:"legeSalica").  C/.  2,  20,  Ifi. 

•  "Sachsensp/'  I,  16,  2:  no  " El:ii>nbQrt.igk«it "  bftwe«n  tjiose  are 
free  and  these  who'are  not  free  (the  cMIdrea  then  take  the  lower  rank) ;  ''Scliwa- 
bengpk'gel."  50  fc;  between  " Semperfreie"  and  "Mitt-ulfreie,"  "a  fortiori" 
between  nohlefl  and  commonprv^;  SchroeJer.  5  42,  7;  //eusiw,  §  37. 

'  By  reason  of  the  "Morgengabe"  Htipulated  for  at  the  time  of  the  marri&ge. 

•  The  husband  took  the  right  hand  of  the  lawtuJ  wife.  Cf.  Sdtuihte,  op.  cU. 
'  "L.  Feud.,"  2.  29. 
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possesaona  of  the  family;  they  are  only  recognized  as  having  a 
right  to  be  supported.'  The  effects  of  the  misalliance  can  be 
done  away  with  if  all  the  male  descendants  who  are  capable  of 
inheriting  *  ^ve  their  consent.  In  the  same  way,  if  the  family  dies 
out,  the  children  bom  of  the  morganatic  marriage  carry  it  on, 

>  For  each  family  one  must  consult  the  laws  or  "HausnMtse"  wbaeb 
govern  it,  as  well  for  coses  of  "EbenbOrti^uit"  ma  for  the  effects  which  can 
Be  connected  with  a  misalliance. 

*  Can  an  imperial  privilege  take  away  the  suceesaion  from  die  ognatca  and 
confer  it  upon  the  ohudien?  CafntuUna  of  1658, 17^,  1792. 
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Topic  9.   Power  of  the  Hcseand 


S  144,  145.  Foundations  of  the  Power 
of  the  Husband. 

146.  Right  of  Correction, 

147.  Tlie  Hiaband'a  Aut.lioritv, 
1-iS,  The  Inciipftcity  of  the  Wife  is 

General. 

U9.  How    ia  the  Aitthori^ation 
Gi?enV 


5  150.  Supplementary  Authomatioa 

Given  by  Ljiiv. 
§  151.  EftcntH  of  Authorization. 
S  132.  Lackof  Autliorieation. —  Beau- 

manoir's  System. 
S  1^'  Rights  of  Third  Parties. 


5  144.  roundatioM  of  the  Power  of  the  Husband,^  —  In  the 

early  Customary  law  the  Germanic  "mundiura"  is  continued 
tiiider  the  name  of  power  or  autliority  of  the  hushand,  including  at 
the  same  time  both  the  person  and  the  piossessiona  of  the  wife; ' 

'  TerminoloKF-  Barbariao  period:  "mundium,"  "muEdcburdima,"  ''po- 
testos,"  ctu.  Period  of  Cu-stomw:  "  mniubournie,''  "  main pl^ vie "  fLitge), 
"rnverture"  fEnsland),  "bail,"  "garde,"  '"avouerie,"  ftc.  P<w(,  "Oiiar- 
dian^hip  of  Women,"  "Syettin  of  Posseseioas  between  SpouacB,"  "Power  of 
tlie  Father."  Loyatl,  176,  —  On  the  unity  of  the  domniitic  power  or  "raim- 
diutn,"  on  ita  char&cter  of  t>oWet-  ftod  lw)t  of  pfolecitiont  Ueiialer,  %  23. 

'  Agfiinat  thia  opinion,  wtiichia  commonly  admitted,  fj.  Lefebirc,  op.  tU,, 
p.  397,  according  to  whom  tliJj  "mundiiun  '  exiKted  only  among  the  Lom- 
Darda,  the  SaKoiLt  and  thp.  Seandinavians.  The  origin  of  tlie  husband's  power 
in  CiMtomary  law  wouM  be  found  esiiwially  in  the  Christian  idi-aa.  for  which 
the  way  han  been  prepared  by  the  Germanic  Customs;  among  Ilie  Franks 
the  wife  would  have  been  free  al  law.  subject  in  fact,  for  the  most  part.  — 
Tins  system,  which  we  do  not  preteDil  to  discusn  thorooKhly  in  a  mer.'  note, 
at  least  calla  for  a  few  ab^en'aljDDis.  let.  If  the  husband's  power  i»  a  JuridiRal 
production  of  the  Ciiri^tian  spirit,  it  not  extraordinary  thut  the  Church, 
which  hfs  giv-en  us  ao  much.  Ie);ialat.ii>ii  on  the  subject  of  m^rriai^e.  did  not 
find  a  place  in  ita  law  for  an  ia^^tittition  of  60  mueh  kaportaiicii!?  Pcrhupn  iine 
will  Bay  that  the  Christian  teachinR  and  penances  were  euffiptent;  but,  as 
far  as  that  goes,  what  wne  the  Uf;c  of  legLslation  on  the  subject  of  marriage? 
ai  It  U  almost  a  miracle  to  sev  this  power  being  established  over  the  bar- 
barian woman,  while  the  Roman  woman  escapes  it.  At  the  same  time,  both 
of  thein  were  aubmitted  to  the  iofUience  of  Christianity.  According  to  the 
logic  of  things,  it  is  in  the  cast:  of  the  former  of  the^e  women  that  the  reform 
.■hould  have  hod  its  inception.  If  thl^  vina  not  ao,  then  we  can  say  "spiritua 
Sat  ubi  vult."  3d.  It  is  quite  possihle  that  tlio  "  mundium"  did  not  operuta 
amoQg  the  Franks  with  the  same  harshness  as  among  the  Lombardji;  at  a 
very  early  period  it  was  woakcned  and  modifjed:.  But,  if  one  denies  ita  en- 
igteocc,  the  appearance  of  the  husband's  power  during  the  feudaJ  period  ia 
on  enigma  whu'li  cannot  be  solved.  It  h  not  arbitrary  to  nrguu  from  the 
Lombard  law,  for,  ai^ide  from  the  Kcneial  relal.ionaliip  of  the  barbiirian  laws, 
the  Lombard  CiLstorns  of  the  Middle  Ages  resemble  the  French  Customs. 
The  saine  power  of  the  husband  would  have  been  creatwi  here  by  the  Chri* 
tian  spirit  and  there  by  the  Germanic  law.  4th.  It  is  difScult  to  draw  from 
.Chriatian  teaching  the  right  to  beat  n  nife;  ubo,  they  derived  it  from  the 
spoiwibility  of  thv  hiu^band  bceaiiae  o-f  the  ofTenseaol  his  wife.  Sat  this 
aponsibility  eurely  existed  during  the  Prankish  period.  Therefore,  the  right 
of  c&rreetion  also  existed,  and  thi;*  essential  attribute  of  tlie  "mimdium" 
carries  with  it  almost  all  the  others.   &tb.  Negative  arguments:  (d)  Thesilencs 
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according  to  the  formula  in  the  "Schwabenspiegei,"  72,  "derMann 
ist  dea  Weibes  Vogt  und  Meiater."  Assuming  the  quasi-military 
organization  of  the  family,  the  necesMty  for  command  by  an  in- 
dividual, the  woman  was  found  to  be  subordinate  to  the  husband ; 
her  physical  weakness  during  a  period  of  ■violence  relegated  her 
to  this  inferior  r61e.'  As  soon  as  social  conditions  became  less  dis- 
turbed, it  was  not  long  before  the  civil  emancipation  of  mimaiTied 
women,  young  ^rls,  or  widows  was  iotpoduced.  This  change  had 
its  reciprocal  effect  on  the  condition  of  the  married  woman  her- 
self, in  spite  of  the  force  of  tradition  and  the  constant  presence 
at  her  aide  of  one  stronger  than  slie;  it  was  difficult  to  ascribe 
radical  incapadty,  the  day  following  her  marriage,  to  the  woman 
who  the  day  before  was  in  possession  of  her  full  capacity.  She  had 
the  enjoyment  of  rights,  but  she  was  not  allowed  the  exercise  r>! 
tbem.'  One  can  say  that  when  she  married  she  condemned  her- 
self to  a  perpetual  minority.   Although  reduced,  the  power  of  the 

oF  th(}  Frankish  laws  Icadu  one  to  supple  tHat  the  law  of  the  fiunily  was  not 
codified  in  tbem.  I  admit  t.hn.t  the  formula!  and  inCatutea  oii^t  hnvc  been 
more  explicit,  but  how  mnjiy  omiasions  do  we  eot  lind?  (6)  it  is  timewai^ted 
to  steek  va  the  FrankLoh  statutes  for  a  propcdiire  disoJiog  with  the  antiulment 
of  a  coDtmot  entered  mto  bv  tlio  wife,  if  this  contriuct,  as  we  know,  could  not 
bo  plejided  agaia>it  the  husihand.  6th.  Poaitire  reasons.  The  experience  of 
Berthegonde,  who  fled  from  hiT  husband  to  takii  refuge  in  ehuriThra  or  mon- 
uteries,  beaja  nitnesa  to  the  auLhanty  of  the  bishops  aJid  brings  into  pltiv 
the  rieht  of  sanctuoiy;  aRttinst  tlu»  right  the  domeatic  power  KTeck^i  itwlf  as 
well  OB  the  tmcial  power  (fSregory  of  Tours,  IX,  33).  The  case  til  Fr<5d6f;onde 
)(iving  her  dam;htcf  a  Uamngi^  (xtHidQ  of  gold,  mon^V,  atsd  cbltiititt,  not  of 
ttiucli  cofiBequeni>c;  in  the  first  pla'-e,  at  a  verj^  earfy  tim&  the  "o.fnu.ftii-niti 
mtiiiebria"  were  left  lo  women  as  their  own  speriiil  Tiro[3erl y;  and  then,  ugain, 
the  hudbnnd'a  "tnundiiim"  niiL«t  have  been  very  niielit  over  n  queen,  whom 
it  er>st  90  little  to  have  her  husband  asH.ajtMinat«jd  {Gno-nj  dJ  Tout*,  VI,  451. 
Cf.  "Acftd,  I-i^g.  Toulouse,"  !900  <"  1^  Manage  par  Achat")  and  ".'^ead, 
Scienees TouloiiM,"  £895  ("Tulellc  des  Femmefi").  I.A't  m  (kid  ih.il,  it  the 
Frankbh  Customa  dnaJing  with  the  fnniity  were  not  of  the  same  cousi.itf'ney 
aa  codified  laws,  —  a  consistency  which  cannot  bci  rjnwcted  from  even  the 
codce  of  that  pcnod,  —they  none  the  leas  constituted  juridicAi  nihss.  The 
confusion  ajii]  the  otracurity  which  lixistH  with  rc^tiai'd  to  them  ate,  liowi;ver, 
Hot  an  absolutt  obatafile  to  ■one's  perc«vin^  a  proiJotninaiing  teadency,  bb  it 
wore,  and  logic&l  conneetion.a ;  a  risttgh  nutline  of  tliia  la.w  of  the  farnily  mi»y 
tJius  be  ooeuratc,  wiiile  at  the  Hiune  time  it  too  often  i)itiser%'e8  a  Bystomfttic 
ch  a  meter. 

'  With  very  rtire  eioertionB  women  are  not  capable  of  bearing  arms,  and 
civil  capacity  IS  meastirea  by  phywii-al  force:  post,  ■"  Gnarriianehip  of  Women." 
Heuelcr,  j  25,  objeets  that  tlie  ■weakness  of  woman  has  always  remained  the 
eame,  whcreos  her  capacity  lias  increaaed.  Undoubtedly,  a  woman  ia  not 
physically  incapable  like  a  child  of  tender  age;  but  her  weakneiw  baa  prevented 
ncr  becoming;  head  of  the  family,  Cf,  with  regard  to  the  Scandinavian  woman., 
whose  situation  ill  the  family  tias  b*?fn  pn>stnlcd  undfr  too  favorable  on  ao- 
fi^t.GuJc,  p.  219;  DfTTwIc,  pp.  2S9,  307;  "L*g.,"  "Sues  Cw^lh.,"  lV,9(thehu». 
Diind  strikca  liia  wife  so  violently  that  she  dies  from  the  oflects  of  it), 

'  C/,  post,  "Participation  in  the  Exercise  of  the  Power  of  tbo  Husband," 
"Svstem  of  PoesessioDs  between  Spouaca."  Aferttan  de  MjMer,  "Cond.  de  Is 
Mire,"  1878. 
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husband  thus  persisted,  differing  in  this  from  the  guardianship 
of  minors,  in  the  interests  of  peace  in  the  household,  sn  that  it 
might  assure  the  unity  of  direction  of  the  conjugal  companion- 
ship.' By  way  of  compensation  the  woman  received  certain  se- 
curities and  privileges.'  Owing  to  a  contradiction  which  is  more 
apparent  than  real,  in  this  authority  of  the  husband  there  was 
seen  a  safeguard  for  the  woman  herself,  who  was  conaidered  as 
being  weak  and  inexperienced  by  nature  (cf.  Roman  law:  "im- 
becilHtas  sexus,"  the  VelleiaiUim  Decree  of  the  Senate).*  This 
was  a  contradiction,  as  the  interest  of  the  husband,  who  was  the 
representative  of  the  family,  might  be  in  opposition  to  that  of  the 
wife;  but  a  contradiction  which  has  not  given  much  offense,  be- 
cause the  wife  would  be  protected,  if  not  against  her  husband,  at 
least  against  third^  persons,  the  same  time,  the  power  of  the 
'husband  was  deprived  oTTfe  despotic  character;  the  State  pene- 
trated into  the  circle  of  family  affairs,  which  until  that  time  had 
been  closed  to  it,  controlled  its  administration.,  and  constituted 
itself,  in  default  of  the  husband,  the  guardian  of  the  wife.*  If  one 
considers  this  customary  theory  In  its  later  developments  it  seema 
to  us  like  a  composite  system  wherein  various  conceptions  come 
to  light:  giving  of  the  Germanic  "mundium,"  unity  of  direction 
in  the  management  of  the  moral  and  material  inheritance  created 
by  the  marriage,  physical  incapacity  and  inexperience  of  the 
woman.'  This  theory  found  a  support  in  the  Christian  ideas:  the 
axiom  "Vir  caput  est  mulleris"  seemed  like  the  religious  formula 
of  the  cKtI  law;  "  the  theologians  maintained  that  the  woman  who 

'  If  one  caa  comparB  the  huflband  to  a  gunrdUn,  one  ehould  n9t  Torget 
that  he  does  not  h&ve  to  famish  any  surety  or  rendor  any  a^coimt,  and  tEat 
he  L-annot  he  romored.    Formula,  io  Grimm,  "  Weiftth.."  JI,  S3fi. 

'  AristoUe,  '■Pdit.,"  3,  2,  tO  (cf.  AuyuKle  ConUe,  "Cat^chisme  Poaiti- 
visle"):  "Man  is  concerned  with  accjuiriiiR.  woman  with  preserving."  Tliia 
rerartrk  of  Aristotl'e'a  Is  aot  bo  true  in  our  day.  But  for  a  long  time  the  wife 
was  re9trii;(«d  to  the  household  management  and  the  huaband  was  reapuQuible 
for  «:(tcrnal  relations. 

'  As  to  the  bad  opinion  which  iuriets  and  theologians  have  of  women,  hcb 
jxwf,  '  Gtidxdianship  of  Women.  "Le  Songe  du  Verger,"  1,  147,  naaiC'Cd 
a  regular  prosecutor's  speech  ngainst  thpm.  D  ArQentri,  an  "Bret.,"  -110, 
claflsps  thpm,  aa  wo  would  «uy.  among  t!ie  inipulsive  penpic  {outbursts  oT  emo- 
tion, lack  of  cnudon,  ungov-emahle  pride):  Bttiier,  "Fabliaux,"  p.  31S..  In 
the  time  of  CKimancM,  "ibatal.  Glor.  Mundi,"  3,  12,  when  a  married  woman 
pBflscd  near  a  man.  cuatom  demanded  that  she  ahould  coacea]  half  of  her 
fac«. 

*  ProMiihon.,  "Tr.  das  Personnea,"  I,  p,  4ftS. 

'  PvlhicT,  no.  1:  The  ami  whicli  th«  wife  has  for  the  autborizatioa  of  tbe 
husbaad  is  not  ba^cd  iipi>n  the  weukni^  of  her  reason, 

*  Paul,  "Ephes.,"  v,  21.  According  to  the  theologiana,  vomon  WAsori^naJly 
the  equal  of  man,  but  Eve's  fault  caused  her  to  descend  to  the  rank  of  aa 
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disobeyed  her  husband  committed  a  mortal  sin.  However,  that 
which  shows  us  verj'  clearly  that  we  must  not  attach  too  much  im- 
portance to  these  religious  ideas,  is  that  they  have  been  powfrless 
to  compel  the  acceptance  of  the  principle  of  the  incapacity  of  tlie 
married  woman  i:i  the  countries  of  written  law:'  "by  custom, 
the  wife  is  under  the  power  of  her  husband;  it  is  otherwise  in  writ- 
ten law."  *  QriLe  measures  of  the  llevoIutionar>-  law,'  inspired  by 
the  idea  that  the  power  of  the  husband  is  "  a  creation  of  despotic 
governments,"  '  and  the  modem  woman's  rights  doctrine,*  had 
precedents  In  the  jurisprudence  of  the  parliaments  of  the  written 
law;  to  which  one  may  liken  the  Engliah  Statute  of  the  ISth  of 
August,  I8S2,  giving  her  freedom  to  the  married  woman."  But 
/''The  framers  of  the  Civil  Code  extended  to  the  whole  of  Fnuice 
the  power  of  tie  husband  which  was  in  force  in  countries  of  Cus- 
tomary law.  Instead  of  the  contnist  betwoen  the  two  French 
"sj-stems  as  once  existing,  what  we  now  have  is  an  antithesis  be- 
tween the  condition  of  the  French  woman  and  that  of  tlie 
Anglo-Saxon  woman;  an  antithesb  which  custom  has  under- 
inferior;  fthe  became  the  accomplice  of  the  serpent;  she  is  unworthy  lo  rwcive 
the  Eucharist  with  bare  haniia  and  to  touch  the  "imila  altariH"  ("Cono. 
d'Aiuterre,"  36).  etc.  The  clergy  is  not  recruiuml  from  tiaiong  women.  Cf. 
St.  Thoma»,"S\imm.  Thcol,."  la.  q,  93;  Etnusin,  "MoriaKe,"^  I.  60:  Malo, 
"R.  d,  Frau.  in  Chrifit.  K.,"  1896;  PonUu^  "Diet,  de*  Caa Be  Cotwc, '  1741, 
see  "Femnic  Marine."  The  coQimon  opinion  is  ihtit  the  domestic  power, 
whether  of  the  husband  or  of  the  father,  became  miWur  under  l,he  influence 
of  Christianity:  Gengltr,  "£influsa-  d.  Clixiati.  auT  dtu  Altgcno,  licchtsli^btui.'' 
Contra:  l^fctrtre,  ov.  cil, 

1  Jtdian.,  I,  3;  Setfis,  I,  Sj  RoiUtfif,  U.  Fjet  ub  observe  tli&l  ccrtdin  Cua- 
tonu  of  the  South  admit  the  power  of  the  husband,  just  ad  Ihe  Italiiio  stat- 
U(ea  do.  At  Genua  marriagft^  according  to  the  local  CiiHtom  are  diatinguijtheid 
from  miuTiages  accordiog  to  the  Roman  law:  '" BordeEUix,"  OA,  HO,  82,  U2 
("Etahl  ,"  34>;  "F.  de  BCam."  261. 

•  Deamaret,  35;  "PoCnis,"  I,  32;  MeyTtwi.  "N.  R.  H.."  liWl,  268. 

•  "Premier  Projet  de  Cod.  Civ.,"  1,3,  11  ei  acq.  Il7fl3j  (equality  of  the 
dpouaoB  in  that  vrhirh  concerns  the  adttuaititratton  of  their  pot«iceKion.s ;  ma- 
atnt  of  both  epousett  to  the  a.iienulion  of  the  poasesaona  of  Lne  huabani!  or  of 
the  wiie);  Coruiorcvt,  "Ptoktw  dc  I'lisprit  Humtua,"  "(Euvres,"  X,  y,  121. 
Mirabeau  and  Rob«6pierre  [ou|ht  Offaioat  the  emaneip&tion  of  woman  (wamaa 
ahould  iTi'ign  in  the  interior  of  ner  house;  ever\-where  ebc  she  ia  out  of  |>la«ej. 

•  MojUesquiea,  "Eapr.  des  Loi»,"  IB.  14  1,'liaraiODy  belweea  the  political 
sy§tem  and  the  conatttution  of  the  family). 

•  Systems  of  Saint-Simon  anri  of  Foumier:  MicheUt,  "La  Femnie."  Slmrt 
Mm.  "Subjection  of  Women."  iai9  (French  trans.,  1S69I;  BriiUl.  '  1^ 
Droit  des  Femm(«,"  1893;  S/criUin,  '  la  Dr.  de  la  P.,"  18SS;  Foi.iiU4, 
"R.  D.  M-,"  Sept.  15,  IS&o;  P.  Laconibe.  "  Ia}  MariaKe  Libre,"  18!)5;  Variffiiu. 
"Lb  Fcmme  aux  EtaW-Unis."  1893;  bibl.  in  the  "Rev.  l^ncyclop.  Larousec,'' 
Nov.  28,  \SQQ:Desmarel,  "La  Feinme  l-^iture."  1W»;  rj.  i^wrenl  m  his  "Coura 
do  Code  Civil  '  and  in  hia  protected  reviaion  of  tbix  code. 

•  Leiw,  op,  «J.;  PioMOrt,  "  Rap.  t.  les  Prix  du  Budget,"  1898,  and  a  reeent 
enactment  ( 1901 )  for  Xorwa^v,  according  to  which  a  woman  may  or  may  not 
pramise  ob^ience  to  her  husband  u  hen  ehe  is  mamed.  —  Why  oot  uIbo  n>- 
lease  her  frwm  the  doty  of  fidelity? 
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taken  to  correct  by  giving  to  the  former  the  liberty  which  the 
law  refused  her,  and  by  preventing  the  latter  frum  abusing  her 
legal  rights.' 

§  145.  The  Same. — The  Germanic  "munditun"  (from  "munt," 
meaning  hand)  *  recalls,  feature  by  feature,  by  its  name  and  by 
its  effects,  the  Roman  "manus,"^  or.  if  one  prefers  it,  the  power 
of  the  husband  among  the  Gaids  in  the  time  of  Cfesar.*  It  implies 
as  a  6rst  condition  the  ehangie  of  family.  In  passing  fwm  her 
natural  family  into  that  of  ber  huaband  the  woman  ceases  to  be 
subject  to  the  paternal  power; '  she  takes  the  name  of  her  hus- 
band,* Uves  according  to  his  station,^  acquires  his  nationality, 
and  still  more  so  his  domicile.*  Formerly  she  also  lost  all  right  of 
inheriting  from  her  relatives.  But  it  does  not  seem  that  the  tie 
of  solidarity  which  united  her  to  the  latter  was  ever  entirely 
broken;  they  helped  her  in  time  of  need  and  protected  her.^  In 
the  last  stage  of  the  law,  it  has  for  a  long  time  been  admitted  that 
the  woman,  at  the  same  tune  as  slie  enters  the  family  of  her  hus- 
band, does  not  cease  to  belong  to  her  natural  family. 

§  146.  lUght  of  CorrectioD.^"  — The  disciplinary  power  of  the 
head  of  the  family  over  the  entire  house  naturally  included  the 
wife."  In  primitive  times  it  was  undoubtedly  limited  only  by 

'  Sbmke,  op.  cit. 

*  lieualer,  j  33  et  atq.;  Simonnel,  "These,"  1898.  As  to  the  Lombard  law 
d.  Schupfer.  "Arch.  Giur.,"  L  13ft;  Blahtie.  K.  G.,"Xt;  Gax^ixii,  "Arcb. 
Stor.  p.  1.  Prov.  Napoktane,'*  1888,  XlII,  1. 

'  Many  gf  tlie  olj  tiuthurs  cniist:  the  huaband's  power  to  be  derived  Erom 
the  Rotnsn  "tnaniia,"  — for  esample,  toj/Mtiu,  "Omcea,"  5,  2,  28;  witb  this 
meaning  Ynn  HVdei-,  "  Ln  Dr,  Riisnnin  et  le  Droit  Celtiqiie."  But  the 
"mantu"  hied  diaappeared  o-t  tlie  time  of  the  establuhini;  of  the  barbaritms. 

*  "Acad.  l^g.  i'oulouse,"  1900  ("Lc  Muriago  par  AchafJ;  c/.  .WcymVii, 

fc02,  who  explain))  Tadlijn,  c.  20,  etc.,  by  mDiiiM  of  the  Edilas  and  the  Nie- 
lungen  (Bninhild  bos  posHe§«anK,  disposes  of  her  trensures  tfhen  she  diee. 
can  leavB  her  husband  at  her  will;  Gudron  is  protected  by  her  brfjthcra; 
Dargun,  "  Mutterreeht,"  pas»im,  traces  of  the  matriarchate),  anil  who  bplicvca 
Unit  the  flubjecLion  of  the  woniEin  h  a  later  fact  reeultiog  from  the  stivage  Ufe 
which  followed  tht  lovaf^iona  (p.  102).   Hee  aW  Lefebvre,  t/p.  nt.and  ioc.  cit. 

*  Cf„  however,  foutitriett  of  ivritten  law:  *'  Or,  C,  Norm.,  31,  H  (mniriage 
is  equivalent  to  majority);  pott,  ''Power  of  the  Father." 

*  Before  there  were  any  patronymic  names  the  mnrried  woman  was  desig- 
nated by  her  baptiemal  naine  followed  by  the  qtmlifieation  "  uxor  N.". .  .,  the 
wif«  of  BO  and  BO. 

*  The  plebeiiui  womsn  who  married  a  nobleman  becaraa  a  noble,  and  vice 
verHa.  At  the  same  time,  the  serf  who  married  a.  nobleman  did  not  become 
n  nob]cwoinan+  exceplind  when  the  lord  married  his  own  serf. 

*  She  should  follow  the  hueband  wherever  he  goea  to  reside  (excepting  if 
be  goes  abro&d,  says  Pothier). 

*  Mfvnu^,  p-  83;  Pc^'.  "Correction." 

»»  DuhniOe,  "Dr.  du  Man  mt  la  Pers.  de  la  Femmo,"  1879. 
"  "Priv.  de  Bareges"  {a  MOj\  Art.  7:  every  master  of  the  houae  can  punish 
hia  wife  and  his  farmly  without  unybody  b«ing  able  to  prevent  him.  —  But  it 
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the  fear  which  the  husband  had  of  the  relatives  of  the  wife>  Al- 
though Tacitus  doe3  not  say  so^  there  is  reason  to  beheve  that  the 
Germanic  hiishand,  who  did  not  hesitate  to  gamble  with  his  own 
person,  gave  as  a  stake  his  wife  and  liis  cliildren  before  pledging 
bk  property.  At  any  rate,  the  old  traditions  agree  in  authorizing 
him  to  sell  them  in  case  of  necessity.^  The  formula  interpreting 
the  Ediet  of  Rotharis  declares  that  the  husband  cannot  kiEl  his 
wife  "a<l  libitum,"  but  only  if  there  is  a  valid  motJve  ("rutiona- 
biJiter") ;  *  this  is  to  recftgnize  the  "jus  vitse  necisque,"  and  leads 
us  to  believe  that  in  the  past  tliis  right  was  almost  absolute.  Tlie 
Edict  calls  upon  the  relatives  of  the  woman  and  tlie  State  to  pun- 
ish illegal  murder.  Of  this  an^^ient  state  of  thinjfs  the  law  wiiich 
had  so  long  been  in  force  in  many  rauntries,  of  killing  the  wife 
cauffht  in  flagrant  adultery,  still  remained.  There  also  remained 
the  right  to  beat  her  tor  lesser  faults,  to  give  her  the  whip,  to 
strike  her  with  rods  and  the  stick.'  In  the  twelfth  and  thir- 
teenth centuries  the  Customs  show  that  "it  ia  allowable  for  the 
man  to  beat  Us  wife,  as  long  as  he  does  not  kill  her  op  mutilate 
her."'    To  this  formula  of  Bcaumanoir  one  may  liken  that  of 

id  probftble  th&t  this  nght  «ouId  not  be  exercbcd  over  the  heiKsa  vho  wu 
miatrcss  of  the  house,  &ad  who  hod  majTied  the  vouiigcr  eon  of  somt  other 
(amiJy;  the  luttor  was,  in  fai!l,  riducwl  lu  about  tin;  munv  rfllo  as  that  of  the 
first  3ervit«r.  D'Arhoiw  il«  JiibaiiiYillp  ahflo  shuna  ua  thiit  in  Ireland  the  ren- 
dition of  the  wife  vnried  acconlinn  li>  her  wojUth;  if  she  were  rich  Mhc  lorded 
it  over  her  husband;  if  sho  w?re  piHir  she  became  lus  eervant. 

'  TocUm.  '  Gerin.."  I*J;  cj.  GHmontd.  0;  "Uut.,"  12a  130;  GroO-  T.,  10. 
22;  Kraut,  I,  40;  tioBiti,  "  Formvorachrift."  18S0. 

»  rocitiM,  ".\qd.,"  4,  72  (■■Fri»iaiw"J;  "Dai,/'  1.  80;  "Aiam.."  51.  l; 
"Acad.  L^.  Toulouse,"  1900  ("Mar.  par  Achat");  Grimm,  "R.  A.,"  «0: 
"Roth.H"203;  "Cbp.,"  803,  c.  8  ll.  lUI;  Richt^j^i.  "Z.  Lei Saxou,"  p.21H; 
"T.  A.  C.  Bret.,"  314  (no  iaipriaonmenl  for  h*r  buabandj. 

»  '■  Roth.,"  200  c(  SCO.,  and  "Konn.",;  r/.  '■Win.,"  3,  4,  1  etaeq. 
•  *  Wife  "ttub  virga  '  (English  expression):  Mieheiet,  "Orig.,"  p.  4S: 
"Uut.,"  121;  "Cap.,"  82tl.  e.  3;  BitrcMM,  "Dee.."  1,  93.  Tbc  CuNlora  of 
Ardcnburg.  in  Zt3t?land  (twdfth  century),  accordinij  to  which  the  wife  ia  "a 
chattel  of  the  hiiabtind,"  formulates  this  ri^iht  with  &  eavaee  htimor:  Art,  6. 
"Thfr  huaband  may  beat  and  wotinil  his  wifL%  niiiv  gush  and  slash  her  from 
top  tu  lot',  mav  warrn  his  feet  In  the  blood  of  lu»  wife,  and  eew  up  the  wounds, 
without  ufTeniding  hi^i  lord,  nr<7vi<le(l  ?he  docs  not  die  from  the  eSvite  "  loited 
by  Van  W^tr,  p.  35),  '■llamburK,"  11270,  3.  R;  "Ri^"  6,  4,  3;  VioiM, 
p.  501;  R.  Foelix,  S,672:  in  1S41  an  Englitih  peaaanl  l«i  hifi  wife  to  thfr  taorket 
ftnd  sold  her  tu  the  hightsst  bidilpr  liti  ISS4,  nUo,  twcording  to  ViotUti. 

*  Beaunanatr,  oT,  Q:  "Quand  elie  mefTut,"  he  says,  and  he  giv^  four  wt- 
■mples:  ahe  is  about  to  "fere  folic  de  ma  tson,"  she  Ues  to  her  baroD,  abe 
curses,  she  does  not  wiah  to  obej^  hia  reaAonablc  commands:  "Gr.  Cout. 
Norm.,"  So,  100  (to  put  out  the  eyes,  to  break  the  arms,  to  be  in  the  httbit  of 
giviDt;  blows,  often  and  ^viiliont  reason,  "uuormi  uen;uiwiuaB,"  thia  is  nub  a 
mere  correction);  "l\  de  Bfam,"  266;  Bcrgcrac,'  1322.  Art.  S2.  fVnalogous 
fonDula;  iuthe  Italiauetatutiisj  uf  the  [uurt<Kfnth  and  hftkHstith  ceDtun«9: 1'rrtiie, 
III,  '608.  Cf-  the  RuHfliim  "doinoelroi"  or  Ec-oai>mist  faLxtcfOtfc  cetituryj; 
nory  of  Giiichdis.   Ttw  kw  ia  hardly  the  exprwaoa  of  customs        *s  an 
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d'Argcntr^  in  the  sixteenth  cen,tur>': '  "marito  licet  castigare 
uxorum  aicut  puerum  infra  tetatum."  * 

The  Church  allowed  the  woman  to  ask  for  a  separation  of  domi:; 
cile  in  cases  of  iJI-treatment  on  the  part  of  her  husband  ("si  tanta 
sit  viri  aaevitia  ut  miilieri  trepidanti  ncm  possit  sulRciens  securitas 
provideri,"  says  Innoceat  UI).'  It  even  gave  her  a  true  independ- 
ence in  matters  of  religion.  The  submission  of  the  wife  to  the 
husband  was  limited  by  hep  duties  towards  God.*  With  this  ex- 
ception, the  wife  owed  obedience  to  the  husband,  who  was  the  sole 
judge  of  her  relations  and  Iier  acts.'  We  have  already  seen  what 
means  the  monarchic  law  ga^  e  the  husband  to  suppress  dissen- 
sions on  the  part  of  the  wife.' 

shown  ua  in  jiterary  documents  lilm  the  "Dit  de  Bi^omG  at  de  Chicbcfacc" 
and  the  fiiljliaiix  where  the  husbands  are  the  jiln-j'things  of  their  wives.  To 
the  English  formula:  "Cui  ipsa  in  vita  sua  wjntraihwn;  nnn  potuit,"  cf.  "Sire 
Uuin"  aad  "Dame  Anicuae";  see,  however,  Pa»qaier,  "Inst.,"  p.  65. 

Against  this  ubandonmeat  of  the  old  Vvk  the  pofiular  iostinct  reacted  by 
Hiatus  of  burlesque  ccri^momes,  a  species  of  ditiRrai^tnj;  punishments,  some  qif 
which  hav&  bt'tti  presaerved  even  to  our  day,  and  which  have  aa  their  a\i\<ft:t 
the  hdieuUng  of  huabands  who  are  tto  wealr .  If  h<!  allowa  himself  to  be  henten 
by  hk  wife,  the  husband  shall  straddle  a  donkey  with  hi.s  faee  lumei!  towards 
the  tail  in  ttie  niiilsl  of  thr.'  lait|j;htcr  mid  jests  of  the  whole  villape:  D\i  Ciiu^i',  seo 
'^4Bin^a''i  Widide^p.  48;''  Kj;'v.dwP>T6nCra/MW»;''LaCoiivarfe,mPranpe.'' 

^  "Sur  BretuRne,''  41L);  CAcissdjieujr,  on  "Bourg,''  c.  "Droits  dea  Gen§ 
Marina":  "  jEquipnrantur  pater  ct  filiufi,  morilua  et  uxor";  i<o;/scnti,  "Offices," 
5,  2,  26.  A  very  widoapreiKl  custom,  according  to  wliich  the  women  eat  stand- 
ing up  or  fitting  near  the  hearth  and  waiting  on  the  nieo  Heated  at  tablu: 
Kioflei,  p.  503;  "  R.  dea  Fyr..^'  1900,       UhuSrmi,  "Curoling.,"  p.  39, 

•  To  puniah  his  wife  is  a  rii^ht  And  a  duty  of  the  husband,  for  he  ia  r^pOD.- 
siblefoE-hcr  offenses,  not  that  he  will  have  to  undergo  the  corporal  puninhmenl 
that  she  deserves,  but  becaLwe  hv  inuyi  fi (ly  the  fine  and  the.  danmf^Pdr  litan- 
titanmr,  ofi,  6;  "Cout.  de  Norm.,"  544;  Itcillu,  itccurding  to  IV'nfp,  circa  1238, 
punishesahuabandforlheoffeuHeof  his  wife:i#jehjTe  '■CH>iit.Fr,duMar^"p.20. 

•  Dig.  X,  "de  lieat.  SimI.,"  13;  Jnff{<,  "iteg./'  2845  (NlcholM  1);  Me- 
mnght,  "  Did.  des  Proverbes":  "A  bnttrefaiit  I'amour."  Bnniner/'Schotit- 
fenb.,"  Sill  the  hu.<4bnnd  should  aet  with  respect  to  his  wife  "jiotiua  bonis 
^atibua  et  virga;  diBcj])hna  qunin  turpibus  alloquiie,  flagvUis  et  violentis  caa- 
bi^ati^oibus."  At  Brealau  in  1451  a  husband  promisea  to  strike  hia  wife  only 
with  rods,  as  ia  proper,  and  aa  a  wise  man  should  do  and  Ifi  an  altog^tiiet* 
honofabk  tnanncr:  Stobbf,  J  215.  Cf.  s^rvaats,  children:  DaretU,  326;  Fer- 
tile, III.  :itH»;  ■■Afl8.de  Jt'r.-';  "C.  de  B.,"  ISl. 

•  (V toi>iWe,  6, 3 ;  "Morlaas,"  3S5:  the  wife  cannot  release  her  husband  from 
excommunieaiion  (they  are  bi.it  one  tieflh,  but  the  offense  is  personal):  "T,  A.C., 
Bret.,"  222  (hierarchy  of  dutiea). 

•  Bonapiutc  to  the  Council  of  State  fiwrcording  to  Thibaxukau,  "M6m.  sur 
le  Conaulat,"  p.  426) :  "  Nature  has  made  of  our  wives  our  alaves.  The  hua- 
band  has  a  right  to  say  to  his  wife: '  Miiilanie,  you  nhnll  nut  go  out!  Madame, 
you  shall  not  ^o  to  the  thcatrel  Matlauie,  vou  ehall  not  see  fuch  and  »ueh  a 
piTsOft!' — whjch  is  as  tnUch  aa  to  say,  'MailiHnc,  you  belone  to  me,  body 
and  floul!'  "  Tiua  brutal  fcirmMla  is  recommended  to  the  attention  ol  the 
frajner  of  the  future  Code  dealing  with  women,  the  drawing  up  of  which  ea 
mnav  right-mi ndfid  people  await  with  impatience. 

•  Itegular  way  and  extraordinary  way  or  order  of  arbitrary  arreet  {Funck- 
BrtnlaiM.  '■fl.  D.  M.,"  1892,  113,839). 
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§  147.  The  Huiband'a  Authority.  — In  the  primitivt^^^  >  hvrthe 
personality  of  the  wife  is  abstjrlml  hy  that  ol  the  husbai.^  qvI^-'*''* 
has  no  possessions  of  her  own  *  and  cannot  accomplish  any  .i^Jun'li- 
cal  act;'  it  is  for  the  husband  alone  to  act'   This  state 
seems  to  have  been  abatiiloned  among  the  Franks,  but  one_^lind5 
traces  of  it  among  other  barbarian  peoples,  for  example,  aj  j^EDOOg' 
the  Anglo-Saxons.^    When  hep  personahty  begins  to  free  i  'tsrf, 
when  she  has  possessions  of  her  own,  the  husband  is  none  the  Its.  ^ 
as  far  83  these  possessions  themselves  are  concerned,  always  Ui  i 
charge  of  the  external  affairs  of  the  family;  or  else,  he  acts  him- 
self by  reason  of  his  "mundium,"  of  his  quality  of  heail;"  but 
from  an  owner  he  has  descended  to  the  rank  of  a  manager  or  a 

^  Ed  the  KogEbh  law  the  huebanil  and  wife  ore  oan.  Pott,  "System  of 
PoBseaeiaiis  between  SpouHea."  The  power  of  the  huebund  U  culled  "oovor- 
tupe"  ("feme  covert  de  buroa,"  "femiaiL  vixo  cQoporL^."  ws  coniraatdd 
with  llie  "fenic  aolo").  C/.  KuQi&Ii  wifc  "io  CU&tlU  miuit  .  Du  Catiffe,  fiM 
'■  Cooperire." 

*  Without  going  ao  far  as  tbia,  peo;^le  ordio&rily  reeo^so  the  fact  that 
the  litwbtind's  " mundiuin "  resulu  in  ^ving  him  thi?  o/lministrjitlon.  und  the 
use  ol  the  poAsesaionn  of  his  ictfe,  the  riglit  of  diitposiiiK  of  her  movublce,  and 
the  right  to  represent  her  at  tnw;  fiimily,  thut  the  wife  invoit  be  incspable  of 
nctini;  without  jtuthorizatioQ.  The  principle  of  the  unity  of  inJicrilanco 
tuxwa  to  lis  to  have  had  more  radi<;ftl  cttnacquencea ;  we  miist  tsike  it  bdng 
the  starting  |>oint  (>f  cvwlutiim;  pwt,  "SvfU;ni  of  PiisKisss-ioinabcl.wcenSpoii.'ios. 
—  "Burn-,"  IIW;  "Wis,,"  4,  2,  15  (the  citivtion  of  Hcripture  ia  a  iiwlificutioo 
given  06  an  ttftert bought  (or  a  rule  of  the  pagan  period),  The  law  "f  the  Dur- 
^njl'litiri^,  lOU,  is  drawn,  accordthg  to  H^ttlct,  fftitn  the  Ocrmnmc  [ouhdation^ 
It  would  be,  on  the  contrary',  inepireil  by  Christianity,  aecoTriin^  Ut  L<Jfbive, 
op.  p.  442;  we  do  not  iind  a  mngle  trace  of  thi^  last  tendenej*.  At  the 
tinio  when  the  wife  carue  Ui  iiavis  iHHwidcraljlD  pofwe-ifions  it  miist  have  bevn 
BBked  if  ihe  inisl)(ind'!<  ]>ower  affeoteil  them  to  ibe  samp  degree  sis  it  did  when 
aho  brought  with  her  Ui  her  husband  nothing  or  ahnoKt  nothing;  the  laws 
clung  to  the  old  nilr  luid  cxtendiMl  this  fjower  Co  the  Itomun  wivoa. 

»  "Roth."  205;  "Bib.,"  74  (likening  the  wife  to  a  slave) :  "F.  dc  I*)n." 
:020.  Art.42;Afunffi,  p.  7I.lWi:  Lifge  (Van  H'ri/er,  op.  cii.,  2Si:  the  huaband 
is  absolute  lordandxnoster  of  uLl  the  present  and  futuro  no»iefl.-Uonc<  of  hia  wife; 
he  has  th«  ri^ht  to  diapose  of  thetn,,  even  by  will  (until  thf  seventeoath  ven- 
tur>'):  "Ckindt.  de  Mesaine,"  27;  "Aoate,"  1253,  5,  12  {Contra,  Venice:  ind»- 
pendenw);  Lovacl,  132,  178,  290. 

'  "Summa  Norm.,"  100,  2;  14,  5;  "Cout.  d'Ardenbourg,"  loc.  ei^,:  the  wife 
i£  the  husband's  chattel. 

*  Puni,  "Syntem  of  Poaseeaioas  between  Spouaes,"    Cf.  "Cart.,"  "deR^ 
don,"  "de  Cluny,"  etc. 

*  He  ehiims  tne  compttsitlona  due  for  ofTcnsra  of  which  hi«  wife  is  b  victim, 
or,  converBely.  ia  responethlc  for  the  offenses  which  ahe  lia&  committed.  For- 
inuhe  niK>n  the  Lombard  laws:  "Iloth.,"  26,  28,  139,  258;  "Liut,,"  92,  p. 
Tb^  conipoaitioQB  which  he  is  paid  belani;  obwlutety  to  him,  becaUfie  it  was 
for  him  iii  take  vengeanc*?  for  theoden^ie:  "T^■)th,,"  Itifief  seq.; "  l.iut,,"  12, 31; 
Heaeler,  §  '27.  He  pays  the  "launegild"  for  giftH  iiuuU'  to  her;  "Roth.,"  1S4. 
He  defends  her  if  sbc  is  called  upon  (o  take  part  in  a  judieia.!  duel;  "Ass.  de 
J6r.,"  ■■J.  d'lbehn,"  76;  "Gr.  Cout.  Norm.j  77;  English  common  law.  C}., 
however,  "ft*i*.."  2,  3,  6  (writ  of  the  wife).  Let  us  not  forj^t  tliat  we  also  see 
the  wife  giving  ner  consent  lu  the  alienation  of  the  posHeaaions  of  the  husband 
and  authorising  it:  "  Joatice/'  p.  Ifid,  225;  BovtUiier,  1, 99. 
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u&ufructiiary; '  or  else,  instead  of  acting  for  her,  he  acts  with  her, 
he  authorises  her  to  accomplish  an  act;  ^  in  one  way  or  another 
the  iDteresta  of  the  family  are  preserved.  We  have  already  seen 
that  the  authorization  of  the  husband,  having  become  the  safe- 
g-uard  of  the  woman,  constituted  in  case  of  Customarj-  law  the 
equivalent  of  the  Velleianum  Decree  of  the  Senate  which  wa3  in 
force  in  countries  of  written  law,'  and  that  the  authority  given 
by  law  limited  the  rights  of  the  huiiband  a»d  made  abaoiute  the 
protection  of  the  woman.* 

§  US.  The^  Incapacity  of  the  Wife  la  OsnarBl;  ^  it  exiats  '  with 
relation  to  every  act  of  civil  life,  and  it  la  not  possible  to  alter  it 
by  the  contract  of  marriage.'  At  the  same  time,  from  the  time  of 
the  thirteenth  century,  the  wife  who  is  a  tradeflwoman,  that  is  to 
say.  who  carries  on  a  separate  business,  with  her  liuabanfrs  knowl- 
edge, has  capacity  as  far  as  her  own.  business  is  concerned.*  (I)  In 
order  to  appeu  in  «ourt,  the  woman  must  ^  be  attended  by  her 

^  Ii  is  -even  said  that,  he  repre^puti'  his  wife;  this  is  a  conceptioa  thikt  is 
relatively  recent;  originaUyj  ha  only  repfesenttd.  the  family,  tit  acted  in  Ma 
capicily  (tA  head  of  tho  f  junilv- 

•  •Lib.  Pap.  Roth.,"  233  et  geq.,  20-1,  170;  "Liut.,"  68. 
'  Poat,  "Gimrdianship  of  Women." 

•  It  is  ordinitril  V  tuught  that  the  power  of  the  huBband  was  the  same  under 
every  matriioanial  wystpia.  This  ia  the  theory  of  the  jurista,  but  aot  of  the 
biEtoriana:  each  leiRn  sbovs  us,  on  the  contrary,  a  different  phaiie  in  the  hia- 
torv  of  the  husband's  power. 

•  Although  the  toicts  prooeed  by  meaos  of  enumeration:  Oesnwrea.  289; 
"Paris,  N.  C.,"  223;  •'Orl.,"  IIH;  ^'Gr.  Cout,  Norm.,"  77;  BeaMmnwr,  43, 
22-26,  44,  19|  U,  56;  "Fribours  i.  U.,"  1219,  20;  "SehwabcrapieRel,''  72; 
Alcel.  ll,Q;Lojfsd,  122; fcm^cc,  s,  223;  "Paris "  (euBtoms  andbibl);  "T.A.C 
Bret.."  205;  J.  d'Ibehn,  mH;  rj.  Civ.  Code,  217. 

•  Daling:  Ist.  From  the  betrothalsi,  "  ArtoiB,"87,  etc.;  erplanatiori  of  Mrtil- 
tanl,  ef.  Civ.  Code,  14(M.  In  n^ftlity  thia  is  duo  to  the  nature  of  the  bi;twt!ials 
in  the  old  law.  Dumoulin  no  IciDger  understands  this:  "hoc  ineplum  quua 
pusitit  inajuB,  BciIicGtdi8ce<lere  aeponsAlibufi."  2d.  From  the  celebration  of  the 
marriage  (common  UwJ:  "Nivem,"  29,  I,  etc.  3d.  "Bourg.,"  4,  1:  frora  tho 
oonaummation. 

'  Bee,  however,  "Separate  mninttiaance  formed  by  contract"  (of  recent 
date);  " fSwnderKut "  in  Geruian  l:iw,  Separate  cistate  in  English  law. 

»  Practical  necessity.  Iti  ullowiflg  lier  to  <!irry  on  trade  the  hiiiband 
(lUthoriwa  her  in  advaitce-  to  do  all  the  thinge  that  are  required  for  this  trade: 
■■Et.  do  St.  Ij3uifl,"  I,  153;  II,  147;  "Joetice,"  p,  131;  "Stat.  d'Erfiirth," 
1305;  ef.  •■Fribourg  i.  U.,"  1219,  20;  "Roye,"  118.1,  17;  "St.-Quenlin," 
1195,  30  ("Ord.,"  XI,  229,  272);  BeauTnanair,  43,  28;  44,  19:  Desmaret,  76; 
she  can  be  summoned  without  her  husband.  Cf.  289,  "Ass,  de  J4r„"  "C.  d. 
B.,"  131;  -'PoiWu,"  3,  126;  "Anjou,"  510;  "Orl,,  A.  C,"  200,  etc.;  PotkUr, 
no.  62.  She  cannot  appear  in  court  without  authoriBation,  «ven  in  matters 
relatini;  to  her  mere  hand  if^c:  "ArKou,,"  3,  19;  Merlin,  7,  etc.;  Loved,  57.  CJ. 
flyHtem  of  thp"pecijliiim"in  Roman  law;  Stotte,  §  220,  13;  ''T.  A.  C,  Bret.," 
306:  "Paris,"  224. 

•  "Et.  de  St.  Louid"  1,  153.  J.  Favre  believes  that  she  flan  act  with- 
out authoriaaiion  in  the  courts  of  the  Chureli  (a,  I,  I,  ■'Cod.  Just.,"  "de 
bon  mat.,"  no.  3);  DumouUnj  Lauri^re  {VioUet,  "Et.  de  St.  Loui»."  loc 
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husband;'  undoubtedly,  in  the  beginning  she  Appeared  with  her 
husband,^  and  finally,  the  latter  merely  played  the  part  of  an  as- 
sistant, of  a  qualifieff  ft  part  which  implied  his  pi*senee  in  court 
as  it  had  done  in  the  past;  he  figured  at  the  trial  in  the  quality  of 
husband  jointly  with  the  wife,  and  the  judgment  could  exe- 
cuted against  him ;  there  is  an  exception  as  far  as  criminal  actions 
are  concerned,  when  the  wife  i3  prosecuted  for  something  done 
by  her.'    (11)  Extra] udleial  Act*.   Acts  '"inter  (sale,  ^rift, 

mortgage)  are  forbidden  the  wife  who  has  not  the  authority  of 
her  husband,^  with  the  exception  of  acts  done  for  the  needs  of  the 
household.^  As  far  as  u>Uh  are  concerned,  the  old  law  was  dividedt. 
Certain  Customs,*  which  undoubtedly  were  representative  of  the 
pHmitive  law,  hold  the  woman  as  being  incapable  of  making  a 
will  without  the  authorization  of  her  husband.  Though  domestic 
discipline  was  scarcely  involved,  as  the  will  haa  no  effect  untU 
after  the  dissolution  of  the  marriage,  the  husband  formerly  had 

eU.).  v4n»)wr  would  here  be  understoud  to  apply  to  both  the  ccmplaint  and  tlie 
deTense,  according  to  Lauri^e:  "JodLice,  p.  ISl;  Bmu-manmr,  i&3,  1;  the 
wiTe  cAnnDt  a[)[Hid  n'^hout  the  pormifi^oD  of  her  boron,  Iml  siie  can  be  ap- 
peiilwl  JiKftjn.^t:  "Oliim,"  IH,  124,  14. 

'  A  prt'i-ioiis  aiitliorization  la  not  siiffictenl:  /lufetrt,  "Hist,  du  Purl.,"  I, 
209i  "U  Pafl  ,"  I,  237:  "Const,  du  CliAteka,"  39. 

*  "AsB.de  J6ra3.,"  "C.d.  U.,"  00,  122.  163  (ed.  fieuffn^O;  "Paris,"  224. 

'  "Et,  deSt.  L»iije,"/<«:.ci(.;  "Jostice,''  131.  Co^a,  "Gr.  C.  Nunn.."  74, 
100  (proof  of  the  hot  iron,  "juieium  "  formerly).  She  can  twt  alone  if  *Le  iff 
inaulted  (i/.JiJiuaatRcme):  "  Norm.,"' M3;  "Lorris/'ie©;  "MontaiB,"  2,  7, 
or  for  recovery  of  poaaessiftn  if  her  huEband  in  ah.>jeiit:  c/.  Pothier,  65;  Briii, 
"Dr.  Belg  ."  p.  5.50. 

'  "Joslke,''  131;  BeaumanmT.  43,  22;  34.  56  ;  70,  7.  Pail.  "Insaa© 
HiLsbani."  etc.  The  wife  caQ  vniidly  tiind  h^irself  in  order  to  get  her  hus- 
band out  of  priaon:  "Norm.,"  "Ordl.  a.  Marine.''  lliSl,  3,  6.  12,  in  order 
to  appoint  a  niardage  portion  for  bor  dnuKhtcr.  PolhUr  demands  fur  thin 
the  ftuthorisKtioD  of  the  judge.  According  Ui  Loitel,  "M.j,"  147,  the  lack  of 
authoriutioa  only  aoaule  contracts  which  are  to  tlic  prejudice  of  the  wife; 
thus  she  coiild  rweive  a  gift  froiti  a  third  va^y  or  4  mutucJ  gift-  Cmilra, 
"Old,,"  1731,  Art.  9  ((^.  Civ.  Cod.,  034f;  P.  de  La  Jaih,  "Pnnp.,"  II,  IS; 
"Arr,,"  Aug.  27,  1564,  And  April  12,  1S95.  Commanda,  teetameatarj' cjce- 
cution:  "The  moraJ  interest  of  th«  fumily  may  be  affected."  Beauinanoir, 
41,  26  (cannot  be  an  arbitrator). 

*  Pothier,  49:  on  implied  command  of  tb«  husband.  Prom  whenro  it 
would  follow  that  the  wife  is  not  bound.  The  coDscuuence  trould  be  jitat 
the  oppoate  Lf  one  assumed  thaV  the  wife  had  received  an  implied  authori- 
sation, ur  that  nhe  were  capable  of  binding  her  husband  in  tltc  interuet  of 
the  bouttehold  n-ithout  havini;  her.a  authorised:  CKaUemartin,  p,  324;  BriU, 
p.  551;  I^mttijfnon,  "Air-  Comm.,"  6ft;  A/eriin,  7,  7. 

■  £iiKl>--<h  coKsmon  law:  GlaM-iiU,  7,  S;  flrocfon,  I,  60;  PaUock  and  HfaH~ 
land,  ir  426;  "Hainaut,"  29,  6;  "Norm.,"  417;  "Bret.,"  519;  "Beaune," 
•■Per*.,"  5.'iO, 

'  Tciumay,  Louvain:  authoTliation  if  there  were  ehildnen  (ffrits.  p.  S-ll). 
At  Li^ge.  it  it  the  huaband  who  makee  the  will:  ^.  "Boorg-."  *.  1;  Niv.," 
23,  1;  Ma-tin,  "Ri*p.,"  eec  '■Tealament  F.  de  IMara,"  261.  Port,  "Gina 
or  Legaties  between  Spouace." 
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rights  over  the  possessions  of  the  wife  which  were  hard  to  reconcile 
with  the  maldiig  of  a  will  by  the  latter  (acquisition  of  the  marriage 
portion,  for  example).^  As  these  rights  in  time  thsappearcd,  or 
became  very  much  weakened,  the  common  law  of  the  Customs  of 
the  twelfth  century  allowed  the  woman  to  make  a  will  by  herself; 
the  interest  of  the  family  is  necessarily  sacrificed  to  the  desire 
to  make  the  will  a  deed  of  the  womaa  herself,  and  not  of  her 
hmband.' 

§  149.  How  Ifl  the  Authoiixfttl&n  OiT«n7 — 'As  far  as  the  old  law 

is  concerned,  it  would  undoubtedly-  be  more  accurate  to  speak  of 
the  intervention  rather  than  the  authorization  of  the  husband. 
Tlie  act  of  the  wife  had  either  to  be  performed  or  warranted  by  the 
husband  himself,  as  it  was  not  valid  in  itself.  In  time  the  husband 
no  longer  has  any  need  to  indorse  the  ftct  and  to  make  it  his  own; 
the  wife  is  capable,  but  the  husband  should  cea^^e  to  set  up  the  in- 
terest of  the  household  against  that  of  third  parties.  Intervention 
on  the  part  of  the  husband  degenerates  into  a  simple  "  consensus," 
in  establishing  that  the  act  is  not  injurious  to  bun.  The  progress 
of  the  law  has  not,  howc'N  er,  been  so  simple  as  these  notions  might 
lead  one  to  suppose.  —  (A)  The  authorization  always  had  to  be 
Special;^  8  genera!  authorization  would  be  nothing  less  than  an 
abdication  of  the  husband's  power,  the  complete  upsetting  of  the 
old  system,*  —  (B)  Judicial  Acts.  The  husband  figures  at  the 
trial  in  this  capacity:  he  is  a  party  to  the  proceedings  in  con- 
formity with  the  old  ride,  —  (C)  Sxtraludlclal  Acts.  Originally, 
no  particular  form  was  prescribed ;  the  co-operation  of  the  husband 
in  the  act  midoubtedly  was  sufficient,"  and  it  was  the  same  as  to 

'  Cf.  English  law,  according  to  wMch  the  wife's  will  ia  revoked  of  absolute 
riKbt  by  ber  marriage. 

'  Loysd,  123;  "Poitou,"  275;  "Aiucerre,"  238;  "Reims"  12;  Fathitr, 
no.,  43.  In  rountries  of  written  law  the  wife  Kiay  maiic  a  nill  without  being 
nuthorised  to  do  bo  by  ber  father,  evidently  because  marriage  has  emanci- 
pated her.  The  jurbprudcnce  of  countries  of  Cuatomswaa  perhaps  inapired 
by  this  practice:  Anlomtie,  "Confer.,"  U,  p.  293  ("ftd  tit-  qui  te=<tarn."). 

'  LthTttn,2,l,i,&;  D'Agitetteau,op.Fit.aDd!oc.eil.;  Vo/in,  or  "  J.A  Hoch.," 
23 ;  Lamoi^on,  66,  allows  &  specuU  or  general  obtaining  of  ftuthority  previoiu 
to  the  contract. 

'  Moreover,  several  of  the  Customs  have  gone  tig  far  a*  thiB  — ("ArtoiH," 
"Flandre,"  ''La  Roeh,").  The  "Coutume  de  Berry,"  1,  21,  only  allows 
a  general  authoriEation  to  be  given  by  means  of  the  marriage  contract.  One 
can  say  that  the  cumnKiii  Customary  law  tolerates  rather  than  permits  a  gen- 
eral authoriEBtion  under  the  form  of  a  peparatc  maintenance  elipniatcd  for 
by  contract  (with  limited  effects).  Cf.  post,  "Sondergut,"  "Separate  Estate." 
It  is  the  HfiTT'f  vrith  (Ui  authorization  carry  on  biilifuness  t  Dupians,  "  Com- 
mim.,"  1,  5;  Lebriin,  2,  1,  6;  Bourjon.,  I,  588;  Merlin,  6,  2,  2, 

'  Vorioua  expressions  in  the  old  authors,  "cong^,"  "octroi,"  "oonBente- 
nient,"  etc. 
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his  express  or  implied  permission.'  In  the  eighteenth  century, 
perliiips  under  the  influence  of  the  Iloman  writings  on  guar»iian- 
aliip,  an  express  authorization,  with  terms  which  are  decisive  or 
nciirly  so,  "nuthorize,"  "enable."*  is  requiroJ:  an  unju^tifiahle 
Htrirtnc^s  at  first  glance,  but  one  which  is  due,  urdoubtetlly.  to  a 
dcfirt  to  avoid  tha  difficulties  of  proof  on  the  subject  of  the  true 
piirt  pliiycfi  by  the  husband, 

§  l.'id.  S upplemBntaj-y  Authorisation  OiT«n  h7  Lav.  —  (1) 
Absence*  or  Illne^a  of  the  Hiubatid..*  The  wife,  changed  into  a 
provisional  liearl  of  the  family,  became  capable  of  acting  in  his 
stead  hikI  place,  according  to  Beauraanoir,^  But  thi3  solution 
was  abandoned,  for  fear  she  might  enter  into  rash  undertakings 
ami  comphmiise  the  fortunes  of  the  children.  She  was  obliged  to 
furnish  ht-^rself  with  a  legal  authorization.  This  latter  came  into 
exi-sU'iice  \'er>"  naturally  ns  an  incident  of  trials.; '  by  allowing 
tile  woman  to  plead,  and  there  were  cases  where  it  was  difficult 
not  (o  do  so.  the  courts  placed  her  in  the  same  situation  as  though 
slie  had  been  aided  by  her  husbaml.  In  the  case  of  extrajudicial 
nets,  alsti,  it  was  easy  for  tlie  courts  to  acquire  supervision:  the 
wife  asserts  that  her  husband  is  absent  or  prevented  from  &p- 
pejiring;  if  she  does  not  prove  it  in  court,  frauds  would  be  too  easy 
a  m-ittcr;  thus  she  is  cnmpellal  to  do  so,  and,  ha^-ing  once  taken 
c()puraiice  of  the  matter,  the  courts  pass  upon  the  act  itself,  super- 
vise  the  deeds  of  the  wife,  and  become  lier  pianlians.  It  is  thus 
that  the  geiifral  nile  was  arrived  at  that  the  authorization  given 
by  law  supplements  that  of  the  husband."  —  (11)  TAe  minority 
af  tit  hiaband  might  have  been  looked  upon  as  an  ohstade  to  the 
exercise  of  the  husband's  power  in  the  same  way  as  illness;  the 
wif*  who  was  of  age  would  then  have  act«d  for  her  husband  until 
Ue  should  ba^'e  attained  his  majority.  But  this  was  not  so  at  alL 

■  "Ftaadn,"  "Bomimw."  etc. 

■  rmUm.  ap.  eO.  Dai^  and  diMusdoD  in  MiHU,  "  Autor  ."  6. 1 ;  LokI, 
■■A.,,'' SI  (infloaoecarBartokisupoa  thet&ir  "Cumin."  D. -<le  rid»i,">. 

*  -Gr.  OmI.."  II.  aa  ip.SaS):  -am.  de  34i,"  "C.  da  B.."  131;  Bmw 
mtmak.  44,  19;  43,  33,  "^wnma  de  Icr.  Nonn.."  10(^  07  (m  an  otsptidfc 
vfan  Imc  tnwbaad  ■  abMst  ib*  can  make  use  ci  Ute  wnt  «<  aord  ffinoiia). 

'  Dnmatia:  5wwn«M*v-. 4S. 3S.  C/. d-nl death.  Uvh^7;  vifecaaact 
v)iWulb«tMairtbo<iMd,f4rltowatnae«i«dftiMt«ed.  CM^i,  QtB  Oodc* 
331. 

*  Bmwmwmwtr,  43,  SS;  44,  10;  "T  A.CU  BreL,"  SS. 
1SM.M5. 

*  <7.  M  to  old  piTJtwfan*,  UtaAa,  "N.  R.  H.."  1SS4.  M5u  Rojral  kttoa 
ia  tb*  wilwiilh  etaij,  baeaaM  tha  MKhocualiati  of  law  as^B  tBa  a  t%Tar. 
AfMcwvdi  ikMt  ktMB  an  M  ■awtiy. 

174 


Tone  9] 


POWER  OP  THE  HUSBAND 


[§  150 


There  13  a  wavering  between  the  two  solutions:  either  to  declare 
that  the  husband  who  was  a  minor  was  capable  of  authorizing  his 
w  ife  who  had  arrived  at  her  majority,  for  the  unity  of  purpose  was 
thus  protected;'  or  else  to  require  the  authorization  given  by  law, 
under  the  pretext  that  the  husband  could  not  give  a  suitable  au- 
thorizatifin,  and  that  the  wife  had  to  be  protected.'  —  (III)  Re- 
fftsal  0/  ike  husband  to  authorize  hi^  mje}  Aecording  to  the 
ancient  principles,  whatever  interest  she  might  have  had.  she  was 
not  permitted  to  act  nor  to  petition  any  court  against  a  pro- 
vision which  might  be  prejudicial  to  her  (Beaumanoir) .*  In  the 
sixteenth  centuiy  the  law  changed;  Loysel,  124,^  declares  that  the 
Uw  gives  the  wife  power  to  appear  in  lawsuits;  in  the  eighteenth 
eentury  it  gives  her  authority  to  make  contracts  and  to  alienate 
property.* 

The  wife  who  had  legal  separate  property  '  escaped  the  power  of 
her  husband  and  was  treated  as  a  widow,  according  to  an  ancient 
doctrine  upheld  by  Dumoulin  in  the  sixteenth  eenturj":  *  not  only 
did  she  administer  her  inheritance  alone,  but  she  had  the  right 
to  execute  all  act^  of  disposal.  This  opinion  did  not  prevail;  it 
was  contrary  to  the  idea  of  the  "imbecillitas  sexus,"  and  to  the 
consideration  that  the  separate  estate  gives  way  to  common  in- 
terest, that  it  can  cease,  because  the  marriage  is  not  dissolved. 
The  woman  with  separate  property  was  only  held  as  emancipated 
in  that  which  concerned  the  administration  of  her  possessions; 
she  was  left  free  to  dispose  by  herself  of  her  movables  and  the  in- 
come ol  her  immovables,  but  every  act  of  disposal  bearing  on  ira- 

>  Aimntt.  Tron^m,  Fcrrihe  (on  223.,  "Paris");  Loyael,  125;  "Plaid  de 
Corbin,"  118  (Order  of  IflOS).    This  opinion  prevailed:  PoUiier.  no.  29. 

»  DitmouHn,  Chopin,  ib.;  Timqueau,  "De  Leji.  Conn.,"  8,  41;  cf.  Civil 
Code,  334;  liBauitMitnir,       30;  "T.  A.  C,  Bret.,''  SI. 

*  D'Aguesseau,  ed.  1772,  II, 

*  BeaumaiioiT,  65,  17. 

*  At  least,  nuch     its  lacaiunK  according  io  Da^'ot. 

■  ContTBcU  Iwtwnn  Bp0iM«i,  Polhitr,  42:  the"  husbaad  can  autboriie  his 
wife  to  c^ofitruft  wiilh  fiim  (nmtual  gift).  Le  Brun  and  ItiearA  are  td  a  dif- 
fwnt.  opinion:  ''nenm  pcvtest  esse  nuctor  in  rem  ati.im,"  the  la^k  of  aii- 
liioriaatL'>n  winnot  be  plearieii  asrainst  Ihcv  hitsbanrt  hwause  it  is  only  set  itp 
in  his  own  interest.  Ah  to  ponflicts  of  interest  between  hueband  iknd  wife, 
cf.  StMr.,  IV,  51;  "Siirh.'iensi).,"  I,  44  (sijedal  giianiiaji  if  the  tiiNbanJ  dis- 
posfS"  of  VtPr  mamage  portion).  Ci.  "The  Oujirdlansliip  of  Women."  As  to 
the  EnKlisb  law,  cj.  Lehr.  p.  76:  the  wife  vhu  has  been  ftuthoriaed  can  dis- 
pose of  her  immcivables  on  condition  of  rf-ropniEif^  the  act  ut  law,  which  U  a 
raeaoa  at  ficcuiiiiK  licr  frmLom.  Some  procedure  tfhoQ  the  wife  acta  alone, 
her  husbaod  being  absent  or  prevei>tcil, 

'  As  to  the  date  of  septirate  maintenance,  ej.  post,  "Contract  of  Marriag*." 
The  "aehwBbensp.,"  I,  73,  admits  of  it^  ef.  148. 

»  -'Sur  Bourh.,"  170,232;  "Orl.,A.  C,"  171;  "Lorria,"  ISS;  "Montargis," 
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mov&bles  was  forbidden  her  without  the  authorizntion  of  her 
husband  (or  of  the  taw)>  The  giving  of  a  separate  estate  by  con- 
tract was  only  accepted  under  the  influence  of  the  Roman  law, 
and  does  not  seem  to  have  been  practised  very  much.  Still  less 
could  the  woman  reserve  by  the  contract  of  marria^  separate 
property,  savings,  or  paraphernalia,  with  respect  to  which  she 
would  have  full  capacity." 

§  lot,  Effects  of  Authflriaation.  —  According  to  the  old  con- 
ception, the  husband  who  gives  hia  authority  obligates  himself 
thereby,  contrary  to  the  Roman  custom:  "qui  autor  est  non  se 
obUgat."  The  more  recent  law  tends  to  relieve  him  of  his  respon- 
sibility, although  the  community  of  interests  produced  by  the 
marriage  does  not  always  permit  of  this.^  Still  less  does  the  au- 
thorization of  the  law  bind  the  husband.  The  woman  who  has 
been  authorized  becomes  as  fully  capable  aa  the  widow  or  the  un- 
married woman  who  has  attained  her  majority;  she  can  execute 
acts  which  compromise  her  to  the  greatest  extent,  for  example, 
she  can  become  surety  for  her  husband  or  a  third  party,  or  give 
up  her  dower  rights,* 

{  1^2.  Lack  of  Authorisation. — Befrumanaix'a  Sjetem.  —  The 
act  done  ^nthout  autliorizatiirn  can  ha  ul>j(xte<l  tv  as  ajj^inst 
neither  the  husband  nor  the  wife  during  the  marringo,  but  it  can 
be  objectefi  to  as  against  the  wife  once  the  marriage  is  dissolved. 
The  authorization  is  thus  not  required  in  the  interests  of  the  wife; 
it  has  no  other  object  excepting  to  assure  a  unity  of  direction  of 
the  limiseliold.  a  thing  which  is  no  longer  of  any  concern  when  the 
marriage  hds  ceased  to  exist.* —  8iit««nth  century.  The  concep- 
tion of  the  protection  of  the  wife  has  gained  ground.  It  is 
admitted  that  she  can  invoke  the  nullity  of  the  act  after  the  disso- 
lution of  the  marriage.*   This  nullity  cannot  be  counteracted  by 

>  Order  of  1623;  L'llommtau.Ul.  m,  imwi.  "*  F."  30;  "Paris,"  224,  234; 
Pi>thi<r,  bQ.  62  (sh«  ma  appiii^  in  cotut  lot  the  Adminlstratioa  her  [x»- 
s(»dtons);  ^ti-jioii,  U,  l2tJ2;  La\jiiel,  !28. 

■  It  ia  otheru'iEe  with  Iho  GL-mi&n  law  of  the  thirteenth  century:  "Soa- 
dGrguL."  En^Uah  law:  "SepajHte  Katate"  with  a  "Trustee"  (Court  of 
Equity).  fMf,  "Contract  of  iMamagG."  Sod  of  the  family  atid  "peculium  " 
at  Kome. 

'  Poal,  "Conjufal  Community."  "Le  tablier  deU  fommo  oblige  le  man." 
PolhitT,  no.  76. 

•  CJ.  poai,  the  Vdleuuiuni  Decree  of  tbe  Senate.  Aa  to  renunciation  of 
dower,  (/.  BwiMnanmr,  13,  b;  "J«st.,"  p.  189;  pott,  "Syatom  gf  pDafresdiuiu 
between  Spous«." 

•  Biaumanow.  43,  22-27;  34,  58;  70,  7;  "Bayonne,"  0,  30.  The  tjuestion 
was  an  open  one  during  tho  eixtceoth  century:  Charondat,  on  "  Paridj"  223, 
etc. 

•  "Paiw,  A.  C,"  105  (alent), "  N.  C,"  223:  nullity  with  respect  to  the  wife 
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a  later  ratification,  any  more  by  the  husband  during  the  marriage 
than  by  the  wife  who  has  become  a  widow,' 

§  153.  Hlghta  of  Third  PaitiM.  —  Those  who  deal  with  the 
woman  who  has  not  been  authorized  have  no  right  to  avail  theni' 
selves  of  the  nullity  of  the  act,  in  the  opinion  of  Beaumaooir,  for 
it  is  not  meant  in  their  interest.  Acconliiig  to  the  new  theory, 
this  point  is  not  settled.  If  the  majority  of  the  old  authors  con- 
tinue to  refuse  to  allow  the  attton  of  annulment  to  third  parties 
by  reason  of  the  lack  of  interest,^  Pothier  and  Merhn  concede  it 
to  them.'  Relative  nullity  and  absolute  nullity  each  have  their 
partisans.' 

tks  -well  as  the  hiiflband:  and  aho  cannot  be  prosccutixl,  nor  can  her  hcira, 
alter  the  death  of  the  husbfmd;  cf.  Civil  C^hIc,  225  {Iheir  heire).  M-olives: 
D'Argeiitri,  on  "Bret.,"  fear  lest  the;  iiusband  9uccwd  in  utrippinR  hia 

wife  by  (impelling  h-er  to  bind  herself  rraudLdeiitly,  —  that  is  to  say^  with- 
out hia  bdng  undor  tho  rraponsihUity  whiph  n^aufta  from  authorimtion  (at 
leatt,  Hinder  the  system  of  commiuiitv);  Charondas.  on  "Piiria,"  223  (1,  29, 
D.,  -de  R^.  Jur.;  abaulutt?  nullity))  Mff^uil,  "N.  R.H.,"  ISIOl.  270,  1. 

'  Pothier,  5,  74  (imttioriiation  given  BftonPftrds  validBted  the  act  "ex 
nunc"):  Ordere  of  1557,  loDS,  1G28.  Charondas.  on  "Poj-U,"  237;  Ferriire,  on 
id,,  225;  Le  Prcstre,  II,  16;  Lamoigtwn,  "Arr.  Coromiin.,"  66  (Controveray). 

'  D" ArgeMri,  on  "Bret.,"  424;  £*bntw,  Ferritre,  Boitrjtm,  etc,  Argau,  III, 
19,  to  end:  tlm_ third  party  ciuinut  hiive  the  cont.rnot  broken,  provided  the 
busband  and  wife  offer  to  ^vc  bim  Becurity  and  to  make  up  Fur  thia  lack  of 
fo.nnnUty  by  an  nuthonBation  topAc  afterwards  with  the  pnntient  of  the  wife. 

•  PoChier,  op.  cil.,  no.  5,  74;  Merlin,  "fUp.,"  "AutoriH.  Marit."  la 
this  aense  one  might  have  atkid  that  general  interest  would  not  ailniit  of  the 
fal*  of  the  act  being  left  entirely  to  one  of  the  partiea  alone;  but  Pothier, 
eontriiating  the  wife  Kith  the  minor,  atarta  ivith  the  idea  that  the  wife  w  ab- 
koliiitoly  incapabli'i  whii'Ii  was  eatirely  corre'i;t  formerly,  and  an  idea  to  wliich 
the  doctrine  of  "  imbecillitas  gexus  "  gives  a  new  Ifose  of  life:  Lamoignoit,  65. 

*  The  niiliily  of  the  nets  of  the  wife  which  arc  not  jiuthoriu'd  could  be 
alleged  without  any  leltera  of  resclaeioti  (thue  differing  from  acts  of  a.  minor) 
and.  eDn.?equt?!nt]y,  at  any  time  witlun  30  yearn,  for  the  liimtatiun  of  the 
action  uf  rescifisiott  was  the  only  one  limited  to  10  yeaia  by  the  Oidinaace  of 
1510, 
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Topic  10.   The  Patehnal  Power 


(  IM.  Soiircos  of  the  Putemal  Power. 
I  ISIS.  OTigiii. 

S  156.  "Mundium"aod"PatriBpoteft- 
taa." 

I  157-  The  Same.  — (1)  Tlifc  limitM 
duration  ol  the  "mvin*lium" 
in  contnkat  to  the  perpetuity 
of  the  "patria  poT47sta8." 

nSS.  TheSamP.  — (JI)  The  coacep- 
t ion  of  (amily  joint  owncrshi]*, 

fi  ISQ.  Tninafonnaiion  of  the  "  MuH" 
dium." 


S  IfiO.  Cuslotnary  "  Mamboumie." 
i  IBl,  Rightf  over  the  Persoa.  Coi> 
rection. 
1C2.  Til*  Dtitioe  af  Purentsi, 

163.  Rights  over  PoBse^siona. 

164.  Ciipat'ity  of  Iho  Child  tinder 

Aulhority, 
16fi.  Right  of  liio  Mather. 
166.  Emancipation. 
1(1".  Emancipating  Majority- 
ICS.  Rvvolutioaary  Law. 


§  154.  SourcBs  of  th»  Faternetl  Power.  —  In  the  old  Germanic 
law  the  rights  over  the  children  were  imt  exactly  derived  from 
the  fact  of  patermty;  they  rather  related  to  the  possession  of  the 
"muntlium"  over  the  mother.  The  hmband  whose  wife  "fn 
mundio"  has  been  taken  atvay  from  him,  and  has  had  a  child 
during  the  period  she  was  away,  preser\-c3  his  power  over  the 
mother  and  the  child,  although  it  is  quite  certain  that  he  is  not 
the  father  of  the  latter,  and,  conversely,  in  the  case  of  marriage 
without  "mtindium,"  he  has  no  authority  over  the  children,  who, 
however,  are  surely  his  own,'  — The  later  law,  starting  with  tha 
canonit!  theories  of  marriage,  connects  the  paternal  power,  on 
principle,  with  legitimate  filiation,  and,  as  an  exception,  with  twio 
facta  which  will  he  discussed  later  on.  legitimacy  and  adoption. 
By  legitimate  children  '  are  understood  those  who  are  conceived 
and  born  in  a  genuine  marriage;*  or  else  those  who  have  simply 
been  conceived  during  the  marriage  and  are  boMl  after  it  is  tlis- 
solved;  or  even  those  who  are  bom  during  the  marriage  but  con- 
ceived before  it.* 

The  jurisdiction  over  cases  of  the  aimulment  of  marriage  and, 

'  "Alam.,"  51;  •■Liul."  12S.  —  Stobbe,  i  47,  n.  23  and  S  251;  Maurer, 
"MQnch.  Akad.,"  1883,  68;  WUda,  "Z.  D.  R.,"  IV,  2SS. 

*  Btttiunanmr,  c.  18  (logol  heirs  and  ba-Hards);  " St-hwabcnsp.,"  II.  63; 
"SietePart.."  IV.  13.  Dei/liewiei.  p.  52  iBelgiuml;  AimabU,  ■■R.b,  Dr.,"  VUl, 
6fid;  Nottimais.  p,  313. 

*  Or  following  a  reput'od  marriage:  BmumanoiT,  Ifl.  7;   DetTMres,  11. 

*  Aa  to  this  last  point,  however,  there  are  difficultief:  Ferrihe,  sec  "Nwa- 
uaoe,  Fihation,  Legitime,  Question  d'Etat,"  etc.;  Gugot,  id.;  Buurjm,  I, 
p.  19;  Btattm-,  19,  2  {he  \a  a  bastard,  but  he  becomes  a  Ugal  heir  by  vir- 
tue of  th«  marriRge.  Cf,  port,  repuKaait<»  for  luitintlii&g:  "  SacbseMp.,'* 
I,  36. 
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as  a  consequence,  of  filiation,  belongs  to  the  Church.'  We  have 
seen  with  regard  to  marriage  what  becomes  of  this  jiirisiHction. 
It  is  the  jurisprudence  of  the  Courts  of  the  Church  which,  taking 
its  inspiration  from  the  Roman  legisEation.  fixed  the  law  in  these 
matters.-  Longest  and  shortest  period "  of  pregnancy,  the  pre- 
sumption *  "pater  is  est  quem  nuptise  demonstrant,"  disavowal 
by  the  father,^  contesting  of  legitimacy  by  the  relatives,*  in  all 
these  the  general  lines  of  modern  law  are  ahoost  fixed  from  the 
thirteenth  century.'  From  the  sixteenth  the  proof  nf  filijition 
is  simple  enough;  it  reaults  from  the  production  of  the  ccrtiScate 
of  baptism  of  the  child,  to  which  is  attached  the  marriage  cer- 
tificate of  its  parents;  proof  by  witnesses  is  only  admitted  if  the 
loss  of  the  registers  is  first  of  all  established;  on  the  contrary, 
the  possession  of  the  status  of  a  legitimate  child  makes  up  for 
the  lack  of  the  certificate. 

§  155.  Origin.  — The  barbarian  "mundlum,"*  in  its  application 

'  Dig.  X,  17,  "qui  Glii  aint  legitimi,"  And  on  tMa  subject  qf.  Hoitiensit, 
Panormilanus ,  etc.;  Frctscn,  p.  858. 

'  Tlie  canon  Inn",  follnivinK  the  Ktitnan  law  in  too  servile  a  manner,  made 
the  mistake  of  not  strictly  limiting  cases  of  disowning. 

'  Bcawmitoir,  IS,  2;  3fl  wcflks  and  1  day  lil.  the  moat,  7  monthe  at  least; 
"  Jo6tice,"p,  5a;  "Sehw^abcnap.,"  41.  At  least  41  ivRcksfor  abov and  W fora 
^H:  Chai-temnrlin,  m.  67;  "Brunn,  Stadr.,''-  348;  Domal,  "Lois  CiT.,"2/2,  1 
(estimution  of  th*  ju'Jge).  Aa  to  Itie  longest  duration  there  wns  oonaiderable 
doubt  in  the  oM  jtiriaprudenee;  gcitallon  of  13,  li>  and  even  23  months.  Cf. 
in  "  Lacinti  sine  Concubitu  "  (s,  d,)  the  pretended  Order  of  Grenoble  in  1637 
deddLsg  that  a  child  had  been  conceived  in  the  absence  of  the  husbitniJ  throuEh 
the  strength  oi  the  mother's  iniHginatioa.  —  Finally,  thfly  were  oriUnnriXy 
finite  satLsfied  vritli  the  following  rules:  (n)  the  child  born  10  monthd  oftcr 
the  death  of  the  hoshnnd  ia  not  legitimate;  (6)  the  chilli  bom  at  tlic-  be- 
gjnning  ot  the  7th  innnth  is  legitimrtti?;  (c)  the  child  Ixtrn  before  th«  7th 
month  IS  also  presumed  to  be  le^citininte,  but  proof  to  the  contrary  ia  ad- 
mitted, whereod  it  would  not  be  admitted  in  the  ■other  cases;  Ftnriite,  Gu^ol, 
jntp.  eit. 

•  Bemhoft,  -Z.  V.  R.,"  IV,  227:  Siefierer,  Person enstond  u.  Ehesehl.," 
1S79. 

'  The  iiiri8coiiBu.lt8  took  advantflftR  of  the  Fact  that  the  canon  law,  follow- 
ing the  example  of  the  Romnn  law,  did  not  strictly  limit  cases  of  disowning 
to  try  to  do  away  with  ihp  presumption  ''paler  «  est"  (declaration  of  the 
mother  that  the  child  is  born  of  an  adulterous  union,  pre^ioua  barrcnneas  of 
the  wife,  the  child  who  is  lame  or  blind  b  regarded  as  Iraag  horn  of  eta): 
Cosle,  "Thfee,"  IKS^;  "Cod.  Max,  Bav.,"  1,  -i,  9.  fleouniamnV  only  admits  of 
disowtiih);  in  three  cosea:  IS,  14,  ab»e&c«  of  the  hU3l>a&dr  1'5,  inopot^^nce; 
judicial  separation;  "Jostioe,"  p.  68.  The  aomc  strict  tendency  13  found  in 
the  jurisprudence  of  our  parliaments.  Cf.,  however,  aa  to  the  moral  im- 
poMwhtlitv  of  cohabitation:  Order  of  the  Parliament  of  PariB,  1745,  \75S-] 
Ciril  Code,  32,1:  Merlin,  "Rip.,"  "Add.  Joatice."  p.  210;  Glataon,  III,  185: 
foUnrk.  II,  316. 

'  Bcriwmmoir,  If!,  1 ;  Gregory  of  Tours.  S,  9. 

'  Cf.  ferrilfre.  Guyot,  etc.  Cbibl.).  Poaf,  "Ortlficates  of  Ci«l  Status"; 
BmHon,  I,  n.  19. 

■  '"MuDoium,"  a  Latioiaed  form  of  the  Germajuc  word  "Munt,"  meaning 
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to  children,  or,  aa  it  can  be  called,  the  paternal  power  of  the  Ge> 
munk  Ua',  did  not  ditTer  essentially  from  the  Roiaaii  "patria 
potestAS." '  It  belonged  to  the  same  ]>ersoQs  and  carried  with  it 
the  same  consequences.  Thus,  the  father  alone  exercised  it,  to 
tlie  exclusion  of  the  mother; '  he  alone  was  (to  make  use  of  an  ex- 
pression from  the  Lombardian  laws)  "aelbmimd,"  under  hb  own 
"minidium"  (c/,  the  Roman  contrast  between  the  "siii  juris"  and 
the  "alieni  juris ").^   It  implied  the  "jus  vitee  Deciaque."  *  The 

"maniia,"  "poteatu."  Other  forms;  "mmxJeburdiura,"  "muDdcburdie."  (qf, 
"  VolxnuadsiMiafti"  gua-rdianahip).  Thev  also  Uae  the  word  "  pof tat^s," 
<"Wis,,"  eW.);  "Alwn.,"  61.  3;  54.  2;  "Rib.,"  35,  58;  "Capit.."  ed.  Bar.,  see 
Table;  Du  Cange,  ace  "'Mundiburiius."  Ab  to  the  menjuiig  ol  mnutli, 
"verbijin,"  which  has  often  been  giren  to  "'Mund,"  c/.  ^iaUet,  p.  493.  By 
"muiiiiiinn"  is  understood  the  poiter  not  onlv  over  the  people  making  up 
the  household,  but  also  over  lho>tc  in  hiai  core:  Itcustcr.  i  22  cl  seg.  The  -one  to 
whom  the  " muniiiiuni "  belong  ia  calW  the  "munduuldtis,"  particularly  in 
the  Lombard  liitva:  sec  Du  Can{te  (guiiLrdian,  husbimd,  etc.).  In  the  thirtecalb 
ocnlur^'  they  any:  "mainbouroie,"  "mainburoiu,"  "vouerie,"  "gouve.rnc- 
ment,  "garde,"  etc.  mid  be  who  exercises  this  domeatic  power  ia  eallcd  the 
"mainbour,"  ''spombouf,"  " maiaburaiasiftre,"  "avou6,"  "nSgetil,"  "goti- 
vemfvi,"  etc  See  Ragaeau;  Loyatl,  17Q.  la  the  Gennui  "Mirron"; 
"Pflege."  '■  VoTBiundaohaft." 

'  lieasler,  I,  105,  431;  lintnner,  I  7t;  Zmpfl.,  "D.  Rechtsg.,"  U,31;^?B(ro, 
E  58;  liicbthojen,  "  UnlcrBUch,  ilb.  I-riiw,  Reohtsg.."  I.  407. 

■  The  expression  pitrrTiU,  wliich  is  found  in  certain  texts,  must  not  make 
one  Ihinli  that  both  possc-vi  this  |>ower.  C/.,  however,  Vxolict.  p.  507.  The 
mother  does  not  exercise  the  pat<'mal  power;  when  alie  becomoa  a  widow  aba 
puBCB  under  the  authority  of  her  son.  Post,  " Guardianship  of  WoineQ"; 
^Roth.,"  204;  "Sax,,"  42;  Roitir<,  no.  103;  '"Ca.»it.  Kiersy."  877,  o.  6. 
The  AQgl^^S^lfOn  laws  only  confer  upon  the  mother  tae  custody  of  the  childroQ 
ftjnd  appoint  a  guardian  for  the  property  to  act  with  her:  "Illoth.,"  (J,  The 
IftWB  of  the  "Wis.,"'  3,  1.  7)  3,  2;  4,  3,  3,  13  *1  sM.j  and  of  the  "Burg.,"  52, 
S&,  85,  62,  74,  confide  the  eunrdiaDBhi]>  of  the  cmldreti  to  the  widow  upon 
her  request  aod  under  conditions  wiiich  betray  the  Roman  origin  of  these 
proviriiona;  she  even  has  a  certain  right  of  enioyment.  CJ.  post.  "  Portion  of 
the  tiur\'ivor."  Even  actording  to  these  laws,  it  is  very  doubtful  whether 
the  rights  of  the  mother  are  the  same  aa  thoae  of  the  father.  A  second  mar- 
riagc  cnuses  her  to  lose  her  guardiunehip:  c/.  Watttr,  "Corp.  Jur.  Germ,."  I, 
p.  my.  "W'iB,,"  4,  2,  13;  "Bai.,"  15,  7;  "ReB.  Far!.,''  167.  As  to  the  righla 
of  the  mother  who  Ijs  a  iridow,  irf,  HeusUr,  11,  433,  450  ("Beiaita  der  Witlwe"). 

'  "Roth.,"  204  (po*(,  "Guardianship  of  W&nien").  The  head  of  the 
funily  alone  has  the  "pote^toa  de  se  ipso  disponendi";  be  disposes  of  his 
life  and  of  hia  liberty  iTacUuis.  "Germ.."  24).  reduces  himself  to  slavery  to 
pay  hie  debts,  condemns  liimself  to  death  in  ndvanee  in  case  he  shall  not  ful- 
fiil'liis  obligations,  promises  a  pouod  of  hi^i  St^sh  ia  return  for  a  suru  of  monev, 
BB  in  "The  Merchaot  of  Venice."  He  who  is  not  "Sclbmund"  has  no  right 
to  do  any  of  these  ibicigs.  To  have  an  absolute  power  of  diapoaaJ  over  on^ 
self  ts  the  first  condition  requisite  for  the  excrciae  of  domestic  authority  over 
others.  And  this  authority  hoa  analogous  eSect^;  the  "Selbmuittl"  de&la 
nith  others  as  he  docs  with  himself:  jvit,  "Hostage,"  etc;  KofUer,  "Sluke- 
eipeorc  vor  dcm  Formn  d.  Jurispr.,"  18S4. 

'  When  he  Bays  that  voluntary  sterility  and  abortion  ("numeruni  libero- 
rum  flnire")  as  well  aa  infiiniieide  ("quemquura  es  agnatia  necare")  are  un- 
knon'n  to  the  Alemanni,  TactiuM,  I'd,  does  not  iDean  to  deny  the  existence  of 
this  riiht;  he  limits  him^lf  to  showing  that  these  seourges  of  old  and  ricb 
wcieties  hava  not  reached  thsm;  the  co&reeceai  of  iheii  cuatoms  kept  them 

180 


Topic  IO]  'THE  PATERNAL  POWER  [§  155 

old  traditions  show  him  pronouncing  himself  upon  the  fate  of  his 
newborn  children.  By  taking  them  up  in  his  arms  lie  shows  his 
willingness  to  allow  them  to  live;  otherwise,  it  is  customary  to 
expose  them.  Neither  the  relatives  nor  the  State  trouble  them- 
selves over  this  kind  of  infanticide.'  If  we  are  to  believe  Tacitus, 
30,  the  educatioQ  of  the  young  Germans  was  of  the  coarsest: 
"Dirty  and  naked,  the  child  grew  haphazard,  pell-mell  in  with 
the  animals  and  the  slaves."  If  he  had  to  be  chastised,  the  dis- 
dplinary  authority  of  the  father  seems  to  have  had  no  limits; '  he 
gives  lius  wife  and  his  children  as  hostages ; '  he  gells  them  as  slaves,* 

from  the  two  former;  as  to  the  third,  they  escaped  it  without  difficulty,  the 
nKi>r  oi  ihc  cliuintE;  aad  the  Ini-k  (A  cure  killing  so  many  «;hildreu  that  their 
greut  WO-CCm  was  U>  P*ve  those  that  reniained  to  (hem. 

'  Aa  to  the  BXpoinn  of  children,  {a}  ''  Legialation  of  the  Lower  Empire." 
if.  Du  PUx^ix,  p.  157  fLud  authors  eited;  (b)  Vrnakhib  Period:  Grimm,  455, 
488;  Michelet,  "Orig.,"  p.  2;  Maurer,  ■■Mllnoh.  Akad.,"  1880,  5;  PlaU, 
"Geseh.  d.  AuHaetnung,"  1876;  Friedberg.  "  BussbUcher,"  39;  Du  Piejwis, 
pp.  201,  342.  The  paean  rcligioD  forbade  exposure  if  the  child  had  touched 
the  iacred  water  or  taken  nuurishmcnt.  The  isnme  rule  durina  the  Cliristian 
period  for  the  child  who  had  been  baptized:  Du  Cange,  ace  "Sal."  Outside  of 
povertj',  which  was  the  most  frequent  cause  tor  espoaure  of  children,  varioufl 
prejudices  drovB  parents  to  pursue  this  coarse.  Children  who  were  defurmed 
wer-e  Ljoked  upon  aa  not  helongioR  to  tfie  human  race  (c/,  "ftiele  pHrt.,"  IV, 
23,  5);  of  twine  tlity  thought  thiit  ooe  vtj^  bom  in  adultery,  cf_,  the  Celts; 
cxpoeiire  of  chiLdrcn.  on  the  bttnics  of  the  Rhine  when  their  legitiiimcy  was 
doubted:  D.  Bouquet,  I,  754.  Foundliags:  **Burff.,"  100;  Par/Uasua,  "L. 
Sal.,"  p.  449:  the  "nutritop"  can  treat  them  liJce  staves  or  free  raen,  and  id 
the  latter  case  he  is  lookcil  upon  as  their  father:  pout,  "Adoption."  "Cone. 
Vaisoo,"  9.  10;  '■i\rles;'  452,  c.  61;  Dig.  X.  5,  11;  "Cod.  JusL,"  8,*52,  3. 
Tlu  custom  of  exposing  cliildren  at  the  doorH  of  churches  was  introduced  at 
an  eariy  period:  '■Fonn.  Andce.."  48;  "Turon.,"  11;  "Sieta  Pan..,"  20.  It 
vuA  a  natural  traoBilion  from  thia  to  the  leai'tDg  of  them  in  uharitabLc  insti- 
tutlvoe  (tumi&s-box.  etc),  which  'us  the  law  of  tLv  seventeenth  and  eighteentii 
eenturies ;  the  prtrentft  pltice  in  the  swaddling  c[othes  a  n<ite  giving  the  nomo 
of  the  child,  so  that  they  can  find  it  again.  As  to  foundtings,  cf-  I^li*>i<tnd, 
op.  eil.,  aee  FrimvnfUle.  With  P.  I'toHef,  p.  .Wl,  we  think  that  our  legislation 
in  doing  away  with  ttieee  turning-box  cs,  in  shoning  stEctf  more  t«>vcre  than 
the  oldi  practice,  drives  pc>ople  to  abortion  aad  infanticide;  and  it  Ls  all  the 
more  etBc^cious  as  these  two  crimes  have,  so  to  speak,  ceased  to  bepaoished: 
Da  Plessu,  p.  342. 

'  "Roth.,"  189,  2O0,  201,  222;  "Liut.,"  120;  "Wia.,"  4,  S,  I:  3,  2,  3;  3.  4. 
5:  "Burg.,'' 35;  ^'S&l."  "Cap.  Eirtrav,,"  5;  "L.  Rom,  Cur.;' 3,  3.  18,  10. 
This  law  ia  summed  up  in  the  formula  of  the  "Lib.  Papiniuis,"  with  regard 
to  the  wife.  Is  the  parti cipntiffn  of  near  relatives,  or  sort  of  tamily  councrl, 
tlecesaarv?  Cf.  Tacilua^  "Germ.,"  Ifl;  Cifiaemarlin,  5U:  the  father  judges 
the  child.  Roman  law:  Girani,  p.  11,  As  to  criraca  against  relatives,  /•f.Du 
PUssis,  p.  212.  In  the  old  law  of  the  Vestro^thK  the  murder  of  one  relative 
by  another  kos  not  punished,  a  striking  proof  of  the  independence  of  the 
iBuiily  as  far  aa  the  State  was  coneeraed. 

•  PoU.  "Hostage,"  "Bord.,"  43. 

*  BftlM  of  Eowbora  children  under  the  Lower  Empire  ("Cod.  Just.,"  4.  43, 
1);  Conatantine  allows  them  only  Immediatelv  after  toe  nhJIdron  are  born 
("eanguinolenti"),  "Cod.  ThSod.,"  5.  8,  1  (*'L.  Rom.  Wis."),  but  it  waa 
always  pvBsible  to  buy  them  ba^k.  Valentiaian  III  facilitalcKi  the  bu>'tag 
bAok  by  dt^iding  that  it  wotdd  be  suH^ci&bt  to  pay  back  the  purchase  price 
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"A  fortiori,"  lias  he  the  right  to  marrj^  his  daughters  without  their 
consent,'  and  to  pledge  his  sons  to  the  monastic  life,'  to  force  upon 
them  a  profession.  He  tranamits  to  them  his  domicile,  his  nation- 
ality, liis  station  in  life,'  and  liia  religious  beUef.  He  is  responsible 
for  their  offenses,*  and,  Conversely,  he  takes  vengeance  on  those 
who  injure  them ; '  he  alone  can  sue  and  be  sued.  The  children  are 
incapable  of  binding  themselves  by  contract,*  incapable  of  appeur- 

widrtfis-fiftli  more:  "Nov.,"Kl  C"L.  Rom.  Wis,");  "Ed.  Pmtfs"  U.  Durinji 
the  I'mnkish  period,  frequency  of  Ihoso  jalcs  of  children:  Hotiir*,  "Fomiy" 
i'ietii-tf.:  Tltftwiiii,  dos.  12,  156,  157,  etc.;  Greg.  Tvure,  7.  ia\  "Fris.,"  \I, 
1:  "bai.,"  7,  ■!.  Motives:  rwvprty,  famine,  tlebU.  One  sella  oneself  either 
alone  or  with  one's  wife  ami  chililren.  Cf.  "Condition  of  Persona,"  "Fraiik- 
iflh  Pi^riod,"  "Refitrictiona."  "  Ed.  Th^odoric."  94,  9o  {Paul,  '-Rent  ."  5,  I.  1; 
"Cod.  Tht*od„"  3.3.  1;  "Int.Wis, 5,  f  T2  ("Ant.  Interd.").  The  Pcnitoo- 
tialn  oblige  i]h;  Ciiristion  who  hcII.'i  bis  child  to  buy  it  back  and  fix  an  jik(3  afurr 
which  the  father  can  no  longer  sell  it;  WaastraaiUbeit,  "Pqcd.,  Th.,  II, 
etc.;  UUe'WiJ,  p.  94;  "CVjjit."  IJ,  lU,  293),  803,  c.  8;  819,  c.  6  ("Buying 
back");  "I'ttriw,"  I,  U  {^f.  "  Cod.  Just.,"  4.  43,  2),  As  to  saJes  u  e^rfs; 
"Boidcaux,  .\.  C,"  43;  Dv  Canffe.  see  "Oblati,  Schwab.  Emp.,"  357:  AiM  ftf 
1440  C'Acad.  lAz.  Toidousc,"  VI,  166);  Baiaa,  US9,  171  ('-.Vrch.  Hist. 
Girondo,"  XV,  S3);  "Toulouse,"  155a;  " Schwabenspiogel,"  357;  Muritlari, 
"Script.,"  V,  556  (in  1058);  "R.  h.  Dr.,"  1859,  129;  Gro(iu»,  II,  5,  5  (the  nat- 
ural law  dlowB  parcnU  to  sell  their  ehildrerv);  "Siete  Part.,"  IV.  17,  S;  the 
father  besiicgctl  in  a  Gastle  may  cat  hia  son  rather  than  surreaaer  without 
bdne  ordernl  to  do  so  by  his  lord. 

'  ZJu  r/eana,  p.  227;  "Capit.  IleraedU,"  5;  "Burg.,"  100;  "  WiB.,"  3,  3,  11; 
3,  1,  4  and  3,  4:  "  liut,."  120;  A'piti/ew^stw.  p.  183. 

'  "Cone.  TolMe,"  633,  c.  49;  c/.  i^..  <ki5,  c,  6  (up  to  the  asc  of  10  yeaia); 
"Woraie,"  8<>S,  c.  22,  2J.  But  from  thia  period  on  there  are  decbioiis  to  the 
eontrarj-:  Tkomaatin.  "Discipl.  de  I'EgliBP,"  I,  1785;  St.  Lea  Ui  Ruslieua, 
"Ev.  de  Narbonne''  iin  458):  "Nov.  Major.,"  8;  Griitmn,  C„  20.  q.  I, 
B.  1 ;  "Pseiido  l8idor.,''p,  352;  Lhi  J'teatit,  p.  225.  And,  finally  (twplfUi,  thir- 
teenth centuries)  the  Cnurch  ended  by  decriandinii;  a  lutlficnlfon  by  the  eliUd 
when  he  was  of  an  age  to  underetand  the  meaning  of  an  entry  into  religiuuj 
orders:  -Capic,"  817,  c.  36  (i,  344);  Dig.  X,  111,  31,  14;  " Sachscn^p.,"  I, 
26,  2:"Liiii.,"30. 

*  v/.,  however,  "Condition  of  Pcreona," 

'  ••Bai.,"  24,  5;  GtScko,  "  h.  t.  Koth./'  263;  "  .Ub.,"  11.  55;  and  Lombani 
Forms  cited  by  n^iitlef.  Prohibition  m  Iftw :  "  -•^aoh.scttsp,,"  II.  18. 2;  "  T.  A.  C, 
Bret.,  "  204.  WoA  a  gi\'inR  up  af  th&  child  eAUsing  an  mjury  to  the  perscin  io- 
jurcd  iHJsaibEo?  'Tirarvi,  "N.R.H.."  IS88.47:  ir^cuMb,  1*.  Thefalherwho 
did  not  iinve  the  uhereirithnl  to  pay  the  poiupnsilion  whieli  was  due  bepaiisc 
of  an  ofTenae  ecimmilted  by  his  son  nad  undoubtedly  the  power  to  deliver  iip 
the  latter  !ia  a  slave  in  pajineat.  But  the  t*3Ct*(  do  not  mejition  a  nivina 
up  of  the  child  cauaing  an  :niury  t*i  the  [lenton  injuied,  properly  so  calledl 
reeultinK  in  the-  alloning  of  the  exercise  of  the  right  of  veDgennte  and  a  re- 
lease iif  the  father,  althouKh  the  pecuniary  value  of  the  fwn  might  be  very 
much  lo53  than  the  wnount  of  the  coinposHion ;  "Hoth,,"  142;  "Sal.,"  4fl; 
-Stw-,"  IS,  50;  "Scbwabenspiegel,"  11.  3;  Kraul,  1, 346  (IracM  in  the  Middle 
Ages). 

*  Offensea  againat  a  w>n  are  a  violation  of  the  paternal  "  mundium."  There- 
fore, the  father  olont'  benpfits  hy  the  eouipoaition,  and  ihe  cliitd,  alt.hoiiith  he 
be  a  victim  of  the  offense,  has  no  right  to  even  a  fraction  of  it.  ('/.,  however; 
"Wb  ."  3,  3.  11;  8,  5.  3;  ''Bai,,"  4,  28;  6.  8;  8.  10  and  ».  4;  "Sal.."  39,  24, 
8,  40;  "Sax.."  20;  '•Rotk,"  26,  201,  120-  "Uut.,"  146;  "Cod.  Lauresch.,*' 
a.  95  I'iu  102:3);         467  «t«eQ,,-  Heueler,  1,  124. 

'  "lUb.,"  7ii  "Burg.,"  S7;  "L.  Pap.,"  22.  170;      "L.  Pop.,"  "Hoth.," 
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Jng  in  court;  it  is  ■with  the  father  alone  that  third  parties  have  to 
deal. 

The  inheritance  of  the  family  absorbs  the  acquisitions  wliich 
they  make,  so  much  so  that  tliey  possess  nothing  of  their  own.' 
It  is  thus  true  to  say  that,  body  and  possessions,  the  cliildren  are 
in  the  hand  of  the  father;  the  logic  of  the  patriarchal  family  re- 
quires this  to  be  so.  Their  personality  is  absorbed  in  the  abstract 
being  of  which  the  father  Is  the  only  legal  representative. 

§  156.  "Mundium"  and  *' Patrla  Potwtas."  —  An  opinion  for- 
merly Vr-idespread  contrastetl  the  Germanic  "mundium"  with  tlie 
"  patria  potestas,"  as  being  two  institutions  of  a  contrary  nature ; 
the  "mundium"  would  be  Looked  upon  as  a  tutelary  power  es- 
tablished simply  in  the  interest  of  the  child,  whereas  the  "patria 
potestas"  seemed  to  be  created  for  the  ad^■antage  of  the  father," 
One  can  only  invoke  in  support  of  this  thesis,  outside  of  the  te-xts 
which  at  an  early  period  modified  the  old  law  under  the  influence 
of  Roman  and  Christian  customs,*  two  facts: 

§  157.  The  Same.  —  (I)  The  limited  duration  of  the  **  mun- 
dium" in  conlrast  to  ike  perpetnUn  of  tlie  "patria  poteslas.'''*  But 
nothing  proves,  as  is  maintained,  that  the  "mundium"  ceases  as 
a  matter  of  law  on  the  coming  of  age  of  the  son;^  on  the  con- 

lae  ("Women"};  Greg.  TiftiTS,  VIII  ("Son  in  Flight");  "Cap,,"  819  (1.293): 
829.  e.  4. 

'  In  the  Ix)inbarfi  lawa  the  son  is  likpned  to  the  alavo  in  thia  respect:  the 
father  \s  not  held  to  be  Ijoutirf  by  the  coutnictfl  or  either  one  of  them: Roth.," 
170,  200,  204  el  aeq.,  233  et  teq.;  2fl2;  "Uiit.,"  7S,  87  (</.  "Lilj.  Fnp.  ExpoK- 
tio'S;  "WL*.,"  4,  2,  13  Ant.*');  4, 5,  5;  "L.  Rom.  Cur.," 24, 8;  "Cap.  Extr. 
Sal„"8;"Hib.,"74. 

•  funlcamiis,  "  h.  Sal.,"  p.  451 ;  Glasaon,  op.  ril. 

•  We  know  that  the  Roman  "patria  putc^tna"  had  become  modified  dur- 
ioR  the  pagan  pvrioi  and  un<l*r  the  Lower  Empire;  the  movemeat  in  thia 
direction  waa  carried  on,  although  there  was  no  tpought  of  limilmg  its  dura- 
tion: CoTKit,  "N.  H.  H.,"  1897. 

•  Conlrtiversy:  Heualer,  U,  437;  Kraut  11,  .591;  Pardeasua,  p.  455;  PertUe, 
p,  376;  FTfuuti.  "Was  in  der  Wero  Vorstirbt."  1880. 

•  Tnnlitt.  "Germ.,"  13.  — TaJilnfr  up  Ami  in  the  Pubhc  Asaemhly  daes 
not  carry  nitli  it  civi]  emancipation.  The  young  man,  who  is  thereby  recog- 
niied  as  beinn  fit  to  hear  arms,  becomea  "para  civitatia"  (political  rigl its) 
without  ceasing  to  bo  "pars  domus'':  "SacbiHensp.,"  I,  2,  1.  The  youth 
who  bag  attained  majority  prcaenta  himaelf  before  the  court,  Cf.  Itomun 
law.  /•fs/,  ".WoptiuB  by  M^'anaof  Arm-i."  Cassiod.,  ■'Vtir.,"  II,  38  ("Gothia 
KtalPin  legitimam  virtua  fadt");  "Roth,,"  204;  "Capit.^'  (I,  285),  c,  21; 
"Wis.,"  4,  2,  13.  PardensHt,  '*L.  SiJ.,''  p.  4.>1,  seea  in  the  Cutting  of  th*  Hail- 
an  act  of  emaDcipatto-n  a  ceremony  bearing  witness  to  "the  passinj;  from 
ehiliihood  to  majority.  The  giJta  which  were  made  on  this  O'tii^aifion  to 
cliildren  ponsifited  in  objects  intended  far  their  personal  use,  which  were  of 
little  value:  "Sal."  (ffesselg),  100,  24,  69;  Geffcken.  "L.  Sai.,"  pp.  134,  235, 
258  (bibll.):  Potkantki,  " Haarsclmr,"  IS&O;  Ou  Canffc,  see  "Capillua."  "Lora- 
btudLaws'  daughters  "in  eapilJn"  who  wereunmanied).  The  riglit  to  "tun- 
dere"  the  "puer  ciialtus"  onJy  belongs,  according  to  the  Salic  Law,  to  the 
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trary,  that  which  we  know  nnth  regard  to  the  constitution  of 
the  family  and  the  later  law  leads  us  to  believe  that  it  lasts  as 
long  as  the  latter  continues  to  live  with  hia  father.  If  emanci- 
pation does  not  take  place  as  a  consequence  of  Bge,'  it  can 
take  place  as  the  consequence  of  the  establishment  of  a  separate 
home;  and  this  comes  about  in  three  iostanees:  Ist,  the  father 
drives  the  son  away  from  the  house;*  2d,  the  son  goes  away 
with  his  father's  consent;'  3d,  finaLy,  without  being  formally 
emancipated,  without  having  the  authority  to  do  so,  the  sod 
leaves  the  paternal  home,  in  the  rather  rare  cases  where  he  can 
find  some  advantage  in  so  doing/  The  absence  of  exact  texts 
scarcely  admits  of  a  positive  statement,  but  such  is  the  sodal 
condition  of  andent  Germany  that  these  three  suppositious  must 
have  been  looked  upon  as  being  legal.  There  is  no  need  to  ltx>k 
anywhere  else  for  the  origin  of  the  Customary  rule;  "paternal 
power  does  not  exist." 

"p&rentea"  (that  is.  to  sxy,  to  the  father,  or,  if  there  is  no  fattier,  to  the  near- 
est agnate  )<Bnd  no  doubt  to  anyiicriaDto  whom  the  "parcntea  "  ini)[lit  dclcgAle 
it  fcase  of  adoption).  The  first  cuttins  of  the  hair  »;i8  thropefyrtli  tt  private 
oeremoDy,  iircvioua  to  itnd  prcparatijrj^  (or  the  piiliLic  takine  up  of  armfi. 
The  weannK  of  long  hair  heini:  the  tlii^ti ni'tivx-  inoitwiti'iii  o!  tlionc  who  ncre 
fre«boni,  the  bair  nhtmld  not  he  pi4t  ci-j^ic  t-)  til's  liti?  th«t  of  a  elave, 
but  trimincii     n  ccrtiun  fasliion:  Uit  PUs^is,  p,  107, 

■  C-ontroTersy:  Araui,  II,  AW),  eta.  UaviAf;  &ttiiin«i  m&jority,  the-  child 
U  Buffipi^ntly  strong  to  dispense  with  a  protoclor;  if  the  "mundium"  per- 
eists  it  ia  hnwniise  it  relati-n  eapoeially  to  the  formfldon  o(  the  fatuity.  Cf., 
buwevcr,  Giite,  p.  Giving  up  hy  the  futher  as  a  consequence  of  old  age 

among  the  Bcaoclinavianj;  Ozaiuim,  "  Ktudes  German.,"  I,  120,  The  Herula 
cast  i,h4>ir  Aii-k  and  their  old  men  into  the  Aames.  In  Sweden  fathers  who 
lived  loo  long  aviyidc*!  the  imptitL'Cn[:<'  iif  tKeir  sona  by  thron-ing  thenuelves 
from  the  nirkwi  driniin,  I,  tHKI-tlTft,  4th  ed. 

'  Cf.  "Adiilteroua  Wif"":  cjniuliatjn  "ooram  prcpinqtiis":  "  Ffw  de 
Morluas,"  '■US;  .Wa»r#cr,  40,  5  (rpfn.-i^  of  mfiiatenam*}, 

*  Anaiogioq  dmwB  frcm  the  Slav  family r  Demelie,  "Dr.  Cout,  dw  Slaves," 
p.  56, 

*  The  Roman  "pater"  is  funiinhed  with  the  means  of  brioKinji  back  by 
force  his  son  who  runs  away.  But  that  which  waa  possible  in  a  nxll-ordcred 
Boeicty  Like  that  of  Rome' was  scarcely  possible  atnonit  the  Germanic  tril>t«. 
C/.  "  Abdicatio  imivntetK,"  "L.  Ka].,"  63;  GJasson.  Ill,  56;  Gi-jTrten ,  on  thii 
text;  "L.Henri,''  I.SS.  See,  however. /to'iriw,  pp.  48.  133;  Dnrofe, "  Etudes," 
138,  242;  Maine,  "Caut.  Prim.,"  ICS.  To  break  off  every  lie  with  wne's 
relutivos  woa  an  extreme  measure,  to  which  one  could  only  make  up  one's 
mind  with  difficulty.  .MI  the  more  wm  thLi  m  b";Muse  the  M>a  wh«  had 
attained  mnjurity  and  ivKo  had  Ii;ft  his  father  without  being  tmthoriaed  to  do 
BO,  undrjubt<>.i]v  IomI  all  right  l«  those  partitions  "inter  vivos''  to  whieh  allu- 
sion in  mado  in  the  "I..  Bui^.,"  r,] ;  "  Bai.,"  1 ;  post,  Inhcritancr."  —  Theser^ 
vic«  aftiT  aiiiirenticcship,  earr\'inR  with  it  a  ehanse  of  "nnindinin,"  was  bound 
to  emaneipate  a  man  from  the  paternal  power:  "L.  Rom.  Cur.,"  22,  fi;  23^ 
7;  24,  8;  Schupfer.  "Stud.  8.  1,  Udin.,"  50;  Bfgutlin.  "hn  Fonderaoata  du 
It^.  Ffedal  dans  la  L,  Rom.  Cur,,"  1893,  p.  53;  Zarutti,  "La.  L.  Itoni&na 
Reljca  Coirc«e,"  1900;  HeueUr,  II,  43S;  Du  PiMeit,  p.  14)0  d  Kf,  CJ.  ua 
abduution,  "Ilott.,"  IBft. 
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■8  158.  The  Sam«.  —  (II)  The  conception  of  family  joint  ovmer- 
ahip,  almost  extinguished  in  Rome  before  the  absolute  power  of 
the  "pater,"  persists,  ou  the  other  hand,  in  the  barbarian  so- 
ciety; witness  the  intervention  of  the  children  in  alienations 
made  by  the  f&ther,'  and  the  partitions  of  tlie  inheritance  of 
the  family  carried  out  during  his  lifetime,^  These  restrictions 
Upon  the  paternal  power,  however  remnrkable  they  may  be,  did 
not  change  its  essential  character,  especially  if  one  admit  that  it 
depends  upon  the  father  as  to  whether  he  shall  emancipate  hia 
children  by  force,  and  thus  deprive  them  of  all  these  rights." 

§  169.  Tranaformation  of  the  "Mundium." — The  gradual  di^ 
integration  of  the  patriarcliical  family  caused  the  "mundium" 
to  lose  some  of  its  harshness.  Christianity,  with  its  conceptiona 
of  charity  and  the  spiritual  independence  of  the  members  of  the 
family,  having  this  object  in  view,  became  the  ally  of  the  indi- 
Mdualistic  tendency;  *  it  raaintahied  alongside  of  the  duties  of  the 
children  towards  their  parents  the  reciprocal  duties  of  the  parents 
towards  their  children; "  it  likened  the  mother  to  thefather,  it 
made  no  distinction  between  the  Sons  and  the  daughters.^  After 
b&^ingcontributedtD  thesofteoingof  theHomaQ*'  patria  pot  cartas,"' 
according  to  the  custom  set  by  the  pagan  emperors,  it  had  to  at- 
tack the  barbarian  "mundium"  in  order  to  restrain  its  effects.* 

■  Numerous  ex&iupl<s  in  the  Gartul&riee,  "Cap.  Kieny,"  5  (II,  357); 
"Liut.,"  149.  If  nven  by  a  minor,  tbia  consent  ia  worth  notluug,  or,  rsther, 
can  be  annulled:  Heuslcr,  II,  44S. 

»  -Burg,,"  24,  51.  75,  78;  "Bai.,"  1;  "Roth,"  168;  '■Eipoa.  ad  Liut.," 
113;  "Sax..''  62;  "Wis.,''  4,  2,  13;  Schroeder,  p.  320;  Grimm,  p.  488;  post, 
"Inheritances."  ItaJian  Statutes  citwl  by  pCTdie,  III,  380:  iJrtlnneck, 
p.  Si;  '■C<t.  de  Corse,"  1571,  I,  4fi;  " .Schwabtiiflp.,"  61.  Modv  of  tht«c  tests 
Becuied  to  refer  to  thti  «aae  in  which  tlit-  motbor  is  dead  or  her  poaseaaiona 
have  been  lainglod  with  thuiic  of  the  father:  see  already  in  the  "L.  8ttl-," 
"Capit.  E>£trav„"  8.  With  respect  tv  these  poaeeeeiDoa  tiie  Jaw  of  Upland 
fonk^  the  n<^a>rest  relative  of  tee  prodeceaeed  wife  a  j«Dt  owner  with  Ibe 
husband:  Hive,  I,  59. 

•  C/.  in  Rome,  "pstria  potratas"  and  "querela  inoff.  test."  Obligation  of 
pving  the  daughter  a  marrioKc  portion;  Fapien.  S7  L;  "Wm."  3,  1,  0.  —  As 
to  di.'nnheritanire  during  the  barbarian  period:  see  Wis.,"  4,  6,  1;  Alam.," 
1,  and  n.  2. 

•  To  the  Baying  of  St.  Thomas:  "f^nt.,"  2,  33,  1,  1:  "Non  est  parentis 
aed  ipsiua  Dvi"  (''quantum  ati  aniinain")  let  uh  liken  the  Revolutionary 
ductnne;  "The  ciiilabdnnKH  to  the  Htate  rather  than  talus  parvots."  BauTjon, 
I>  5,  1,  1,  already  exprrae<[y  eays  so. 

•  $t.  Paul,  "Col<w8.,"  m,  10,  21;  "Ephes.,"  vi,  I,  3,  4;  "1  Tim.,"  v,  4,  8; 
SL  Au^titte,  "Senn.,"  358,  no.  5;  "  Jostice,"  p.  210, 

'  St.  PAitl.  "Galat,,"  iii,  26. 

•  The  death  penalty  tor  infanticide,  abortion  and  exposure  of  children; 
Lnctnnt.  "Xn-il.  liiv.."  VI,  20;  "Cod.  Th^«.i.,"  XI,  27,  1,  etc.  Detmk.  as 
well  aa  thof*c-  on  ttie  sale  of  children,  in  Dii  Plttsit,  op.  cU.  _ 

•  EsBggerationa,  for  example,  with  respect  to  the  cluldren  of  the  Jews: 
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§  ICO.  Ciut(»nw7  "Moinbournia"  '  (guardianship)  is  nothing 
more  thau  the  old  "mundium"  reduced,  little  by  little,  so  as  to 
allow  of  no  rights  excepting  those  necessary  to  the  protection  of  the 
child;  it  is  a  power  of  protection,  according  to  a  current  expres- 
sion, entirely  in  the  interest  of  the  children,'  a  true  guardianship, 
ending  when  they  come  of  age,  that  is  to  say,  at  the  time  when 
they  no  longer  have  any  need  of  protection  exercised,  if  need  be, 
by  the  mother  when  the  father  is  dead,  abaent,  or  incapacitated, 
allowing  the  child  to  ha^'e  separate  possessions  distinct  from  hose 
of  the  parents.  There  are  the  sajne  number  of  characteristics 
which  distinguish  it  from  the  Roman  "'patria  potestas"  of  the 
countries  of  written  law.  This  latter  last*  during  the  life  of  the 
father;  if  the  grandfather  is  alive,  it  is  lie  who  has  authority  over 
his  grandsons,  as  well  as  over  his  sons;  it  never  belongs  to  the 
mother;  the  father  has  the  profits  of  possessions  which  the  son 
may  happen  to  receive;  fitially,  although  he  has  capacity  to  bind 
himself,  the  son  can  neither  make  a  will  nor  borrow  money  (Mace- 
donian Decree  of  the  Senate).  Ttie  contrast  between  the  two 
legislations  which  governed  France  is  that  on  this  point  they  say: 
in  countries  of  Custom,  the  pow«r  of  th«  fath«r  hu  no  sxl<t«no8;' 
the  children  are  vowed  to  or  under  the  guardianship  of  their  par- 
ents.* One  must  take  cafc,  howe\'er,  not  to  exaggerate  this  con- 
trast. The  Roman  "patria  potestas"  often  comes  to  an  end  by 
means  of  a  formal  emancipation;  jurisprudence  also  introduced 

" Cone. dc  TolMe,"  IV,  59;  "  Menuic,"  845,  e.  75;  Dig. X,  1,1 1 ;  Th« Mortara 
Cfs&e  under  Pius  IX. 

'  ■■Joflt.,"  p.  57,  158;  Beauttianoir,  e.  15:  "Et.  de  Saint  Louis."  I.  73; 
IV.  270  (ed.  VioUeiy,  "NaVHrre."  24  {"  De  Pay  et  Pllk");  '-Siete  Piirt..''' 
IV,  17;  LamoidHaii,  ■'.^rrflttS*,"  p,  5;  Deghetmel,  p.  Sfi;  "Gr.  Enryclori.," 
ate  ■' MainltHjur."  C/.  variuus  writings,  suvh  aa  the  "  CastoiiCDient  n'lin 
P&re  ik  son  FUh"  fia  inutation  of  u  1  Jitin  prwm  of  i.ho  4welflh  cpntiiryi.  The 
child  always  aoQUires  the  statioa  of  the  father  ("Justice."  p.  o<6l,  h\a  nalicm- 
alttv,  hie  cfoiuiciJe,  even  \u»  i>aiu«,  Iodk  h^''  tliere  cxisUxi  patri>ay[iuc  nuuiw: 
lAiSier,  "  Propr-  d»  Noms  et  des  Titrca,  '  ISVtO, 

■  CoquUlB,  "  Inat.,"  p.  106:  the  pAttTaul  povcer  ie  imo^nuy,  far  the  piucnU 
have  Bcurnely  any  more  nf^hu  over  the  person  and  the  potBesnions  of  their 
cliild  than  (luardiana  huve  with  rwpocl  to  their  wards;  D'l  Voir  (ritori  by 
FoTiirr,  see  '"Puiss.  Pat,"):  this  ahsolvite  jtway  (which  falhm  hmi  over 
their  cliildrvn  at  Rome)  ia  chnngcd  on  thetr  bcliaJf  into  a  kindly  aifecliun, 
and  itUs  slavery  on  the  jmrt  of  the  ekildrcn  into  an  honoraUir  rduiion; 
BtnUaric,  ''lai^t.,"  9,  2,  coinpurei!  the  father  tu  a  KU'^li^n'  AcrimUiiK  to 
Blaclistane,  the  power  of  the  father  over  his  rftildren  iti  derived  from  his 
dutiee  towarda  them.  HettM^,  U,  -iJft,  remarks  thai  the  p<iwcr  g/  Hie  ftthcf 
hae,  however,  kept  more  of  ita  old  charaeterli^tics  than  guardianaiup  ha^. 

>  Loi/ael,  La.  Thia  fpha  is  the  tnuulation  of  the  Commeatttxy  on  the 
"IiKt.  dp  Pat.  Pot.";  Ptrtiie,  i  115. 

<  Loyael,  177;  iMnmart-ii,  248;  Baeriu*.  q.  167;  13,  14;  Qui  Pape,  410; 
Brodeau.  "M  ,"  18;  D-ArgetUrt.  on  "  Bret.,"  4«8;  Henrvi,  "Qu  ."  127. 
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tacit  emancipation,  for  example,  when  it  resulted  from  marriage; ' 
the  posaesaions  of  the  son  who  is  not  emancipated  which  apper- 
twD  to  the  camp  are  his  exclusive  property;  in  relation  to  these 
possessions  he  has  a  right  to  make  a  will,  and,  as  far  as  his  other 
possessions  are  concerned,  he  can  give  them  "causa  mortis." 
Thus  the  condition  of  the  son  of  good  family  in  the  South  is  like 
that  of  the  elder  son  in  countries  of  Customs,  and,  on  the  other 
band,  we  shall  see  that  the  latter  is  far  from  always  having  enjoyed 
the  independence  which  one  is  in  the  habit  of  crediting  him  with.* 
S  161.  Bight»  over  the  Pereon.*  Corrsction.  ^ — The  paternal 
pjower  gives  the  father  the  right  to  have  the  custody  of  the  child,* 
to  bring  him  up/  and,  secondly,  to  choose  his  religion,*  to  designate 
his  teachers,  and,  finally,  to  correct  him,'  without  which  the  pre- 
ceding rights  would  have  very  little  effect.  The  father's  authority 
to  discipline  is  still  very  extended  in  the  feudal  period.*  He  could 
thrash  the  child,"  pronded  he  does  not  seriously  wound  him:  an 
important  restriction  which  permits  the  son  to  call  upon  the  law 

'  "N«varrC|"  24,  8:  the  Htirfl  und  l»siresa«6  wln>  are  marrie<l  in  the  house 
beeome  joint  owners  with  tteir  relatives  both  of  tiie  houee  an4  tbe  acquired 
■od  mLi^ritcd  possessions. 

*  Childron  of  25  who  have  nttfiinod  majority  and  have  b«cn  ecnt  into  the 
country  upon  tlie  request  of  thoie  fathers,  as  late  as  1673,  ought  not  to  think 
the  pali'TnaJ  power  an  empty  torm. 

*  Traces  of  the  olil  law.  For  pxnmnle,  in  NonjJB.nfiy  [Mamvr,  "Etabl.," 
26),  the  death  peoahv  is  not  inflicted  iii:iod  the  father  who  kills  tit)  child: 
"Bergcrac,"S2;c/.;Virf.,  1, 18;  11,40;  "Et,  dcSiunt  Louis,"  1. 39;  VioM.ib., 
1,249;  P'i/T,,  100,  HSi  "Bord,,"  43  (pledging);  M&AiyOp.eii.  pmsim.  Asia 
teetanientary  guardianship,  c/.  pegf, 

*  After  the  age  fff  16  years  one  can  bind  oneself  without  authorisfttion  in 
the  king's  army :  "Beauno,"  543;  /sawtef/,  Bee  Table,  "Armfie  Recroitettient." 

*  Putt.  Costom  for  VAsaals  to  sead  their  sona  to  the  court,  of  the  lord: 
Gaidier,  "Chevalerie."    "Alalikat"  in  the  Caucaauii:  Kovnlewaky,  p.  190, 

'As  to  rfhgitius  education,  SchiiUe,  "Eherecht,"  320,  535.  Againat 
Fralaitaati.  l<^wlfltion  which  overthrows  the  paternal  power:  Detl.,  June 
17,  ItiSl  (thev  are  fdluwcd  to  renouMC  after  the  age  of  7  years.),  Ethct  of 
R<rvo<:ation  oi  1685,  Art,  8.  The  Kdict  of  .fanuary,  1686,  onlers  that  chil- 
dren from  Ji  to  16  yeans  old  s.ha.\l  he  tatfen  away  from  their  pareata  when  the 
Utter  arc  heretics  («.  g,,  cltildrcn  of  the  Duke  of  La  Force).  Decl.,  Dec. 
13,  May  13,  1724,    In  1686  parents  who  had  etnigmted  Iwt  the  right 

to  consent  to  the  marriftpe  of  their  children  who  had  remained  in  France: 
Niron,  11.  964.  The  E<hpt  of  1787  cancelled  these  provisions:  Du  FUann, 
p.  375,  £n[;lB,nd:  provigionu  A|;ainat  the  CathohoB:  Blaekstone,  op.  eit.,  11, 
p.  172  ;  Lehr.  p.  115. 

'  Right  to  reneive  reepert:  the  tnstimony  of  the  son  is  not  admitted  afiainat 
the  father  (Dig,,  22,  5,  4,  9;  "Petrus,"  fV,  40;  "L.  d.  Droi!-,,"  224;  "Ord,," 
166",  22,  2,  and  reciprocally);  the  sun  cannot  act  agunst  the  father  without 
the  authorizadon  of  the  law:  Dig.,  2,  4,  4;  "Petrua."  Ill,  "  Joatice,"  2, 
4,  3;  "Siete  Part,."  IV,  17,  11;  tf.  Hoitard,  '■Dictii>nn.,"  see  "Eofoata.'^ 

*  "Kl.  KaLwrrrcht,'*  II,  7. 

■  Crt^mrat  piioi.'^hitiGQt  was  far  n  long  tita^  made  ufis  of  in  eehoolft  and 
families.  Henry  IV  had  often  bad  the  whip,  and  he  recommended  that  it 
be  given  to  bin  eon  (Louis  XIll).    Murahness  in  cducatiua,  culdoe^  in  its 
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in  the  case  of  ill-treatment  on  the  part  of  his  father.'  He,  the 
father,  couJd  keep  the  child  shut  up  in  a  rcxfln,  or  cause  hira  to  be 
incarcenited  in  a  convent  or  ft  public  prison,  after  private  seques- 
tration had  gone  out  of  use.'  Prison  was  a  step  in  advanee  over 
the  latter,  and  the  despotism  of  the  head  of  the  family  then  found 
itself  limited  by  the  necessity  of  appealing  to  public  authority* 
Tlie  jurisprudence  of  the  itionarcliic  period  re^ulatetl  the  exert-iae 
of  the  paternal  power  in  cases  of  this  aort:  *  the  father  was  able 
upon  his  own  authority  to  cause  hia  child  of  leas  than  twenty-five 
to  be  shut  up  in  a  house  of  correction;  but,  if  the  father  had  re- 
married, an  order  of  the  judge,  given  ordinarily  upon  notice  by 
the  parents,  was  required.  As  to  the  mother,  she  could  never 
obtain  the  incarceration  of  her  son  without  the  authorization  of 
law,  "the  weakness  of  woman's  judgment,  and  the  characteristic 
of  being  earned  away  which  is  common  enough  in  the  case  of  this 
sex,"  3ay3  Potluer,  "prevents  one  from  being  able  to  rely  upon 

relations,  —  that  was  the  o-Id  family,  Of.  Bodin,  "FWpiibl.,"  1,  4;  MonlJiiffne, 
I,  '2b:  "Awny  with  i-io!em-e  and  force;  tli^.re  ia  nothinR  in  iny  onimi'a  wiiieh 
80  degrati«8  and  HtiipffiM  a.  wt'll-born  nature."  The  adi'iee  wnuli!  Ixi  hjhhI  if 
thi're  were  nune  but  well-bom  nuturL-*.  As  a  coats' cjuence  of  h&vin]^  fulluweti 
it.  our  time  has  made  uf  many  children  lkal«iul  little  tyranU. 

*  " Montpetlier,"  64;  c/.  "Jostire,"  2,  15,  2  (p.  6B).  In  the  sixteenth  cen- 
tury a  reMJiirsi!  U>  the  law  ia  the  rule  if  there  is  any  crue&if;  PaaqMia, ''  lasi." 
p.64;  Charsemartm,  W. 

«  "Utge"  (cited  by  CowiUand,  "Thfee,"  p.  ISl):  the  parents  can  btat 
and  correct  their  children  without  b<nng  iinble  to  pay  any  ftae  at  lav,  except- 
ing in  Kotsi:  they  winjjid  therm.  They  can  shut  th(.;ni  u[)  in  a  room  fur  a  sliort 
tiine,  but  tb?y  canmot  have  thom  iiiijiris'itipd,  cspcciaily  O'litaideoF  the  country, 
irit^Ut  a  d«W  from  the  ec^lesio^tiou)  ju<ij;e  of  Li«i;e  cr  the  o^IiIla^y  judges 
of  the  locality,  which,  they  should  ublain  and  show  to  the  jailor  withis  thr^ 
daya  of  the  imprisonment:  "  Sehwtibenaiiingel."  1,  190  (right  of  the  master  to 
beat  the  child  which  is  entnwted  to  liim);  11,26;  Stnbbe,  5252.  —  "Munl- 
pellier."  64;  "Apen,"  22.  ConmrsJ  correction  in  English  law,  but  not  im- 
prisonment. U  18  otherwise  in  Italy:  PertiXe-,  III,  37S;  "IvrSe":  banishment; 

Frioul  cxpuhuon  from  the  house.  Under  such  coDditions  as  tho^c  reiicr- 
enlial  fenr  is  not  an  idle  term, 

*  Limited  to  a  very  sliglit  ext«nt  at  finst,  the  Estate  Bcceptinn  the  penalties 
decreed  by  the  father  of  the  family  with  it^  cves  shut.  We  must  wait  until 
1673  to  be  BUT*  of  an  eacrR«tic  exerci^  of  public  powers!  Merlin,  see  "Cor- 
recU&n";  BriOon.  see  "IWbiuche." 

*  In  Paris,  in  1673,  men  30  vearB  oldj  priesta,  were  thus  held  in  custody  by 
way  of  paternal  oorrection,  A  n^iuIalinR  order  (March  9,  1073)  was  neces- 
sary in  order  to  restrict  the  exercise  of  thii"  right  to  the  a^e  of  25  years.  And 
even  after  this  the  father  could  still  resort  to  the  obtaining  of  an  order  of 
arbitrary  arrest  aKmnst  hla  son  who  was  of  age  (e.  g.,  Mlrabeaii  wafl  im-nr- 
Derated  in  the  ChAteau  dlf  in  1774:  Jnly,  "ProcJa  iee  Mirabeau,"  1853. 
p.  ftl  et  uq.).  ThuH  Onlart  cf  Arbitrary  ArrMt  had  an  entirely  different 
effect  from  that  which  one  is  accU^trimcd  to  Iwjk  Upon  them  Us  haviag;  thty 
become  a  meaoB  whereby  parents  could  jtrtitoct  the  honor  of  the  family;  th^ 
were  granted  for  fanily  reasoru,  and  not  for  reftsona  of  Slate  alone.  Cf, 
"■Ordr  oS  AprU  20,  1684;  July  15.  1703  (deportation  to  D^rade,  when  they 
became  colonista);  Vwtlet,  p.  506,  n.  2. 
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the  mother  as  one  can  upon  the  father."  '  To  sum  up.  the  parents' 
right  of  correction  ended  by  not  being  exercised  excepting  ivith 
the  co-operatioQ  of  the  courta.'  This  intervention  of  public  au- 
thority in  a,  domain  where  formerly  it  did  not  penetrate,  unless 
by  way  of  exception,  has  become  frequent  and  normal:  th^  family 
autonomy  no  longer  exists;  the  fallier  of  the  family  must  account 
to  the  State  in  the  exercise  of  liis  power, 

I  162.  The  Duties  of  Parents.  —  The  obligation  of  parents  to 
Lriug  up,  to  support,  to  protect  their  children,  and  even  to  start 
them  in  life,  remained  for  a  long  time  iti  ratlier  an  indefinite  con- 
dition and  without  authority.*  Before  the  ennctment  of  the  laws 
bearing  upon  the  reforms  which  decreed  ciwnpuiaory  instruction, 
education  was  given  without  any  rule,  at  the  pleasure  of  the  par- 
ents.' To  protect  the  children,  that  is  to  say,  to  be  their  legal 
representative,  to  assist  them,  to  administer  their  possesaiona,  was 
rather  a  right  than  a  duty.  The  same  thing  applied  to  support: 
it  is  not  without  difficulty  that  the  courts  have  acquired  a  power 
of  regulation  in  these  matters,*  As  far  as  the  start  in  life  of  the 
children  is  concerned,  we  shall  sec  later  on,  when  dealing  with 

'  Thp  guardian  cannot  havB  tho  ward  detidned  escepting  upon  the  order 
of  n  Judge  and  notiCQ  to  the  relatives:  PoCkier,  " PerHoimes,'"  I,  4,  3,  2,  1; 
Meil6.  I,  260.  ' 

'  Forfeiture  of  the  paternal  power:  Beaiananoir,  21.  12  ft  stq.i  Masjter, 
5,  1;  Loytel.  I,  4,  22;  Dcci&i.  March  S,  17CM;  Stabhe,  i  252,  n.  2;  qf.  Law 
of  July  24.  1885,    On  the  Engliali  law,  r/.  i^Ar,  p.  117, 

'  The  authority  waa  with  great  dilSculty  established,  and  Qoly  in  im  im- 
perfect majmer. 

•  Nittur&l  law;  Plackslone,  lae.  dt.  —  The  question  fl-f  the  education  of 
tho  clul<b«n  is  arbitrarily  decided  by  the  judge:  Csrmis,  "Conault.,"  I!,  1130^ 
Sat^ve,  "Quest,"  2,  3,  30.  The  Declaration  of  May  24,  1724,  provides  for 
the  estsbuahmeot  of  schook  Ln  every  parish  and  compels  parents  to  sniid 
their  childrea  to  them  until  they  uttaiii  tlio  of  14  yetu^;  this  was  designed 
espedaUy  with  a  reli|j;ioiw  object;  the  iniportanl  thing  was  to  instruct  the 
childreo,  especiallv  the  children  of  Protestants,  in  the  niy^sltriea  of  the  Catho- 
lic religion:  r/  E^lict  of  1695.  But  those  laws  wore  badly  applied:  Chitmpion, 
''La  France  d'ap.  lea  Cohicrs  de  irSif,"  p.  205.  Tho  Decree  of  the  29th 
Frini.,  year  11,  aha  made  primary  instruction  compuL^ury:  c/.  Law  of  March 
28,  1682.  DanUm:  "AXt«r  bread  education  is  the  fir^t  need  of  the  people." 
The  projected  Civil  Code,  1,  5,  2,  compelled  parenta  to  have  their  ehildrea 
taught  a  trade       Rouseeau  in  "EmWs"'), 

*  English  legLalation  greatly  limits  the  right  of  being  supported.  Thia 
right  exuHl.-i  only  so  lonR  as  tho  child,  because  of  Iiia  health  or  his  age,  is  not  in 
Buch.  tt  condition  as  to  be  able  bo  proinde  for  hia  own  nec-dii;  in  such  a  ease  aa 
ttUB  he  is  only  allowed  to  aak  for  an  allowance  of  325  franra_per  annum  at  llie 
moat.  The  compulsion  exercised  over  the  paronts  oidy  ia  »e*n  under  the 
form  of  a  distriunt  by  the  church  wardens  and  inapectora  of  the  pariah;  in 
other  words,  they  da  not  admit  of  a  family  bemg  able  to  free  itself  of  the 
cano  of  its  poor  at  the  expense  of  th«  parish:  Xe^r,  p,  114.    The  jurisprudence  of 

'  other  coimtriea  is  broB^er:  ^ntJinrcA-,  p,  50  (Sicily);  "Si«te  Part,,"  IV,  L9; 
Choitmartin,  63 ;  "  a  (ather  can  better  npuriigli  ten  cluldrea  lhac  ten  children 
a  father." 
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emancipation,  the  rules  of  the  very  old  law.  During  the  monarchic 
period  the  majority  of  the  Customs  adhered  to  the  principle:  "no 
marriage  portion  for  him  who  do«  not  wish  it," '  whereas,  in 
countries  of  written  law  and  in  Normandy,  the  parents  are  held 
imrler  a  strict  obligation  to  give  their  daughters  a  marriage  por^ 
tion.'  The  start  in  life  by  means  of  a  marriage  or  entering  into 
religious  orders  was  at  first  imposed  by  the  parents  upon  the 
children  who  were  imder  their  power;  in  time,  under  the  influence 
of  the  Church,  these  acta  became  free;  but  the  State,  represent- 
ing the  old  Customs,  was  opposed  to  reform »  (nullity,  dis- 
inheritance, advantages  to  the  profit  of  one  of  the  children).* 

§  163.  EightB  over  PoBBeasionj.  —  For  a  long  time  the  persist- 
ence of  family  joint  ownership  was  opposed  to  the  son  who  lived 
with  his  father  ha\-ing  possessions  of  his  own;  again,  in  the  thir* 
teenth  century,  what  he  acquires  he  acquire*  for  the  benefit  of  hia 
father,  even  although  he  may  be  of  age.'  The  latter,  however, 
has  only  the  administration  and  the  enjoyment  of  the  personal 
belongings  gathered  by  the  child  through  inheritance  from  his 
mother  or  hia  maternal  relatives  (lease  or  custody,  continuation 
of  joint  ofliTiership).'    With  the  disorgamzation  of  the  family 

■  Roman  oripn:  Matuer,  XIV,  12;  '.'Auv.,"  12,  30;  "Bord.,"«;  "MeH,," 
1,  113.  ProhibitiuQ  of  ilisinh^riting  a  i&ughtor  who  has  only  been  guitty 
of  miacoaducL  otter  having  att^n»i  Lhe  twe  of  2S  years:  ''NormaQdie  ; 
"Xavarre,"  24,  0;  Marnier  p.  181;  pti»(,  "Proper  Marriage."  —  As  to  bid- 
CKstvc  mnrriage  porLinni,  (/.  Edict  of  RouiuillDn,  1563,  17. 

'  jl/on.f<jffuieu  does  not  acimit  that  there  is  any  obligation  upon  parenta 
to  3Pt  their  children  up  in  busineas;  in  their  brin^g  up  thi^y  hkve  fulfilled 
all  their  duliea;  Chaisemarlin,  61- 

'  '■Jositioe."  19,  49.  2  tp,  3231;  infancy:  cf.  p.  IW,  Dig.,  3,  2,  I;  "Na- 
varre." 24,  7.    Stobbf,  i  253;  BrQnn^ck,  p.  «  (Sicily). 

*  Tm»:  Pdlhiir,  "Pereonncs,"  130.  A^uU  wnt«a  a  treitise  on  tbil 
OCcfLsinn  dealinff  with  the  [tatema!  pon^r  addressed  "To  Reti6  AjTault,  Hit 
Son,  80-called  Jesuit,"  who  had  entered  this  order  contrary  to  his  fatner'B 
vrishea,  —  As  to  the  conflioC  bccmecn  the  canon  law  and  eiviJ  lef^lation,  ^, 
"L'ERlise,"  I.  Dig.  X,  3,  31,  8;  "Treiite,"  25.  IS;  Thorruutin.  1,  1760. 
"Ord.,"  1560, 19;  1579,  2S;  March,  1768;  Jan.  17,  1779;  Dcniaart.  see  Vceux." 
Ferrihr  refuses  to  see  in  tlua  a  consequence  of  the  paternal  power  (ac-c  "  Diet."). 
We  mu?t  notice  that  in  order  to  take  vows  or  enter  the  army  the  child  is  freed 
from  tlie  patemiil  power  at  an  earlier  age. 

*  BeaumaTK/ir,  12,  15;  21,  20,  make»  no  mention  of  it;  "  Bcrd.,  A.  C./"  78: 
"Et;  dC' Saint  Lotiis,''  1, 140;  "Pari,  nux  Bourg,,"  1293  (Simanntt,  "R.  h.  Dr.,'' 
XIV,  528);  "T.  A.  C,  Bret,"  209;  De»m.,  236,  248;  "Gr.  Cout.,"  2,  40  (p. 
870):  leeaov  or  gift  not  l>ae«I  on  a  consideration;  ef.  pp,  109,  263;  BtnUiUuir, 
L  103;Tifrv,  100;  ".iuv."  "Boiirb,"  '■Bmy/'  '^'Reinu;'  " Hiiinaut,"  <{. 
mmtet,  "Dr.  Franoais  en  Flandre,"  1753,  7.  —  Cf.  "Joeiicf. ."  VII.O,  7;  Xll, 
3,  1  (Roman  formula  of  customary  nii«);  "L.  a.  Droii,"  S05,  756,  532,  etc. 
Action  for  insults  belonging  to  the  son:  "Toiitouae."  "De  Minor.,"  2;  "Boup* 
bon."  169:  "Lille,"  Xlll,  3.  .Kb  to  the  other  ofreaaea,  the  father  has  foe  a 
long  time  nadaright  todamagos:  Araut,  I,  329,  362.  The  "SachseospiBed," 
I,  10.  shows  the  father  giving  a  sort  of  "peculium"  tohia  son:  HmuUr,  11,4^ 

*  "Sal.  Cap.  Extravag,,"     "r«e  u^pris"  or maniageportioa;  until  tiieaoaS 
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joint  owDerahip,  the  posaeasiona  acquired  by  the  child,  in  what- 
ever maimer  it  taight  be  (gifts,  legacies,  personal  gains,  etc.),' 
were  ncogmz&i  as  belonging  to  him  alone;  even  though  under 
the  pRtemal  power,  he  had  his  own  distinct  inheritance.-  The 
father  and  mother  had  the  admimstration.  of  it '  because  of  their 
right  of  custtxiy,  but  the  enjoyment  only  belonged  to  the  noble 
and  the  citiaen  guardian,  and  even  then  not  without  restric- 
tions* This  enjoyment  thus  had  something  exceptional  about  it: 
the  Customary  law  did  not  ^ve  the  legal  prcflta  to  the  father.* 
On  the  other  hand,  the  paternal  power  in  countries  of  written  law 
was  of  some  value  to  the  father  (but  not  to  the  mother) ;  to  say 
nothing  of  the  ownership  of  possessions  acquired  by  the  son  "ex 
re  patris/'  *  as  well  as  the  usufruct  of  the  other  possessions/ 

who  are  "parvuU"  shoU  have  attained  the  "ntas  perfecta,"  it  is  the  father's 
place  to  "judicara"  (not  to  sell  or  give).  Thla  leads  us  to  BUppoee  that  com- 
ing of  age  Diimiicip&tea  the  child.  He  acts  ia  his  own  aatae  and  does  not 
represeat  bis  /ather:  "Bord.,"  78.  PoUock  and  Maitland.  II,  437;  tJie  father 
is  "tenant  by  the  law  of  EngJartd";  but  in  actions  relating  to  these  lands  his 
too.  Biii8t  be  made  a  party.  There  are  even  aaaea  in  which  the  custody  be- 
longs to  the  lord:  Bracton,  f.  13S,  43,  253;  Hctider,  II.  413;  anti  the  aaiifruct 
to  the  father:  "Saciasensp.,"  I,  11;  post,  "Guardianflhi(5." 

'  l^xccptiuK  what  he  ocquirea  "-ex  re  patm,"  everytning  he  earns  throuich 
hit)  labors  while  in  the  home  of  hia  father:  "Mcts,"  I,  4,  12;  C.  CoquilU, 
"Qdest.p"  65;  Damafei^  38,  248,  Gifts  to  the  eon  are  reg^afded  as  Wing 
made  to  the  father  and  mother,  unlesa  there  le  a  special  clause  Getting  them 
aside  for  the  aon. 

"  -F.  d6Bfam,"277;  "de  Morlaas,"  179;  BmtL,  1,75;  "L.  d.  Droii,"  142, 
556,  756;  "T.  A,  C,  Bret.,"  209;  "Gr.  Cout,  de  Fr.,''  U,  30;  "Poitou."  321; 
■•Bourb,,"  174;  "Hainaut,  32,  &.  The  Romaniata  draw  a  distinctioa  between 
Italy  and  Germany:  the  "pecoliuni"  acquired  rceularly  (of  which  the  father 
haa  the  administration  anLi  the  enjoyment  I  aad  the  one  acquired  irregularly 
(of  which  he  only  has  the  ad ininiat ration),  the  " pecnlium '  acquired  oy  tho 
inheritance  in  the  direct  line,  the  "caatrans  peculjum"  and  the  "quasi  castrana 
peculium"  (including  araon§  the  "mUitte/'  olenCdU;  "milites  Dd,"  advi>- 
oateB  and  doutora;  "lailited  inemies";  "noilitiie  Utterats"):  Fitting,  op^  cH., 
p.  476;  Siobhe,  \  254;  "Siete  Part.,"  IV,  17,  6  e(  geq. 

«  "T.  A.  C,  Bret.,"  77,  204.  We  can  then  eay  that  the  son  ia  repreaent«d 
by  his  father:  "Joatice,"  aSS:  "L.  d.  Droia,"  224,  589. 

•  Post,  "Guardianship,"  "Lease."  However,  hnberi,  " Enehirid.,"  p.  162, 
consider  this  uauFnict  aa  being  frequent:  CAossaneus,  670;  "Ben;,  I,  22 
(ceases  at  tlie  age  of  18). 

•  Thia  fact  is  correlated  to  the  setting  up  of  a  majority  which  emancipates 
aad  a  to  be  ^counted  for  in  the  same  way:  c/.  Claaaan,  VIL  ISl,  The 
usufhiot  exista  in  certain  oi  the  Customs  no  an  exception:  "  L.  d.  Droii,"  142: 
"Bprd.,"  83,  ete.  CJ.  "Bourgea,  A.  C-,"  I,  5,  ete.  As  to  the  usufruct  of 
property  joimtly  acquired  by  the  community:  jtfist,  "System  of  Poaaessiona 
between  SpouBca."    Final  Engliah  law:  the  father  only  ha.a  a  right  to  the 

Efotluct  of  the  work  of  the  children  who  live  with  him  and  whom  he  Bupports; 
e  is  an  administrator  who  is  held  responsible  for  their  other  possessions: 

gml,  " GuardLaiLsliip " ;  FeirUrt,  see  Administrateur";  Poihier,  no.  82; 
arflfi/oTi,  "R.h.  Dr.,"  IV,  147:  Stobbe.  }  255,  2, 

•  "  Navarre,"  24,  1.    It  is  the  aamcj  moreover,  in  the  cufltomary  law. 

'  Details  ao  to  this  usufruct  in  Seiree,  "Inst.,"  2,  4,  fl;  Henrffs,  ap.  and 
l9C.  eit.,  etc.    It  o&eots  the  posseaaiona  ol  children  who  are  not  emancipatod. 
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excepting  profits  realiKcd  in  the  employment  of  warfare,  the 
magistracy  or  the  bar,  and  tlie  Church  {"peciJiiim  ca^traiia"  Of 
"quasi  fostpans  ");  with  regard  to  these,  the  son  was  looked  upon 
as  having  the  same  rights  as  his  father.' 

§  1G4.  Capacity  of  th«  Child  under  Authority.  — The  Absolute 
incapacity  of  former  times,  the  consequence  of  the  unity  of  pei^ 
son  and  inheritance,  had  difficulty  in  disappearing;  it  is  stil!  to  be 
found  in  certain  sources  of  law  in  the  thirteenth  centur>'.'  As  a 
general  thing,  however,  it  no  longer  exiats.  Tiiere  has  had  to  be  a 
departure  from  the  old  principtea,  first  of  all  in  certain  prfteticnl 
case3  which  are  analogous  to  those  eoncems  of  the  household  in 
relation  to  u'hich  it  was  found  necessary  to  recogniife  the  capacity 
of  the  married  woman.  The  German  texts  show  the  child  validly 
paying  for  his  share  of  the  food,  gambling,  "quantum  secuin  in 
parata  pecunia  habuerit,"  that  which  "sub  auo  cingulo  conline- 
tur,"  pleil^ng  his  clothing,  even  to  his  shirt,  obligating  himself  to 
the  extent  of  small  aums.  According  to  the  Assizes  of  Jerusaicni, 
the  father  and  mother  of  the  scliolar  are  held  UaWe  to  pay  "that 
which  he  has  borrowed  for  his  enjoyment,  or  to  pay  \m  master,"  ' 
More  than  this,  it  is  even  admitted  that  in  the  household  forura 
all  the  obligations  of  the  son  of  good  family  are  valid.*  This 
limited  capacity  must  have  increased  by  reason  of  the  rights  of 
ohTiership  which  the  son  of  good  family  was  recognized  as  having, 
and  by  the  spreading  of  the  doctrine  of  emancipation.  At  the  end 
of  tlie  thirteenth  century  the  idea  that  the  child  under  authority 
enjoys  full  civil  capacity  from  the  time  he  comes  of  age  has  been 
pretty  nearly  attained.*   But  his  condition  scarcely  changes  be- 

does  not  belnnR  to  the  mother,  and  does  not  coaae  ns  &  conaeqiienw  of  a  second 
murriagi'  (r/.  •'Cod.  Th(5oi3.,"  8,  18,  3;  aad  "Cod.  Just.,"  6,  130,  4;  "Wis.," 
4,  2,  13).  The  father  may  alkiiv  tlie  ichiHron  to  enjoy  their  poeacweioDs,  but 
tnia  renunciatiao  raiinot  be  plcndcil  ogniiia't  creiliUirB:  Stobbe,  (  235.  3; 
Sttirioiij  i^200._  Hue  the  legal  cnioyinpnt  referred  to  in  the  Civil  Code,  384, 
its  origin  in  thia  institutioii  of  couatriea  of  written  law  or  in  the  customary 
rules?    Cf.  poll,  "Custody." 

'  FiUitig.  ■'Peculium  Cftstrcoae,"  1871. 

>  "Beruer  Hsindf  ,"  1218,  49.  The  father  w  not  rwpoasiWe  for  the  debt* 
of  his  son;  tho  sod  himself  i?  not  held  h^le  to  pay  th4>m  out  of  tht  pOBSMsions 
which  he  inherits  after  the  doath  oi  hid  parents.  The  father  has  tlie  right  to 
rcelium  niiv thing  which  the  son  b&s  disposed  of  fitr  the  ben<'lit  of  tliird  parties: 
Stobbe,  §  256;  -T.  A.  C,  Bret.,"  84.  175;  "Dc  Ulib.  AndleK.."  14:  the  son 
borrows  without  the  permLsaion  of  hia  parente;  the  latter  are  aot  held  after 
hia  death  if  lie  has  no  property:  Btnum/itioiT,  15,  31.  Cf.  "L.  Fap,  Ftnth.,''' 
170;  "  liiit-i"  58  (acta  of  ike  son  which  i-annot  be  pleaded  agoinet  the  father). 

'  ".\sa.  de  Ji5rus.,"  ''C.  dee  B.,"  218;  "Siete  Part.,"  IV,  17,  13. 

'  Bvaumanmr,  12,  35;  ej.  post,  "  Proaiisnsory  Oath." 

*  Beaumanoii',  "itn-l. :  the  hqb  wh-o  Hbq  nttoined  majority  con  cfiusc  the 
cfLUMlling  of  any  Mt  vhich  is  iojurli^iu  to  him,  but  Qoly,  it  KSSXmi,  by  ptt' 
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cause  of  this,  so  long  as  he  has  no  personal  jwssessions  or  those 
that  he  haa  are  subject  to  the  enjoyment  of  his  father;  the  au- 
thorization of  the  latter  alone  gives  practical  value  to  his  en- 
jojment;  for,  at  the  same  time  aa  he  gives  his  authority,  the 
father  binds  hlmaelf,  oontrarj'  to  the  Roman  rulea,'^  When  he  is 
B  minor  he  has  a  right  to  the  privilege  of  restitution,  even  if  he 
has  been  authorized;  he  is  almost  in  the  same  situation  as  that  of 
the  minor  under  guardianship."  Although  generally  accepted/ 
the  capacity  of  the  son  who  has  come  of  age  did  not  cease  to  be 
discussed  as  far  as  the  right  of  making  a  will  was  concerned;  * 
upon  this  point  the  conflict  betweea  the  old  and  the  new  law  had 
not  l>een  settled,  perhaps  becauae  of  the  disfavor  with  which  the 
will  was  looked  upon.^  In  countries  of  written  law  the  son  of 
good  family  cannot  make  a  will  (excepting  of  his  possessions  which 
appertain  to  the  camp),  but  he  is  free  to  dispose  by  gift,  "mortis 
causa,"  with  the  consent  of  his  father.  We  have  already  ^en 
that  he  was  capable  of  binding  himself,  of  becoming  surety,  for 
example,  but  not  of  borrowing  money,  owing  to  the  application 
of  the  Macedonian  Decree  of  the  Senate,*    The  reaponaibility  of 

InuKng  that  it  is  becauae  of  reverential  fear;  "  Jtwlace,"  pp.  SQ,  98  (the  eon 
biings  an  actioTi  agaiiiHt  his  father;  therv  U  no  more  community  of  persooB), 
On  Homan  influence  inOermnny:  Slohbr,  [n^.  eit. 

'  "'Bortt.,"  79,  80,  115:  r»r«seen.'e  ol  tiie  father;  the  written  authorization 
is  not  eufficipnt.  fJeualer,  II,  448.  CJ.  on  regponsibilitv  of  the  father,  "  Hrr- 
tiernr,"  130;  '■Limoges,"  82;  "Bourb  "'  168;  "Bftrr^',''  I,  10,  11,  Id  the 
Kegister  of  the  ecelesiaBtipal  judge  of  Ceriflj-  we  find  numerous  examples  of  a 
fine  computed  "cum  auttoritntc  patris,"  do.  7,  Bossfi,  2.  4,  10,  4. 

»  Pout,  "GuardianflKip."    CJ.  EuKlish  law:  P<^ack  arui  MaitiaTid,  II,  443. 

•  Thus  the  son  who  baa  attained  majority  may  appear  in  court :  cf.  Paliock 
and  Maillatul,  II,  138.  On  the  "Detniirrer  tif  the  Parol."  cf.  pooi|_"Guar- 
diamhip-"  —  "T.  A.  C-,  Bret."'  67.  The  gon  who  has  pttajn«fl  majdrity,  but 
who  is  under  th*  pow-er  of  (lis  father,  can  only  be  appointed  a  custodian  with 
the  ttUthori»;att<in  of  hi*  father:  ef.  "  Jostice,"  59;  "L.  d.  DroiK,"  224, 5Sfl. 

•  Great  confusion  in  the  Customs.  Frecjiientlv  the  will  ia  only  valid  with 
the  consent  of  the  father:  "T-  A.  C,  Bret,,"  220;  ■'St..Omer,''27;  "Bour- 
gogne,"  etc.  In  Flanders  the  son  cannot  make  a  will:  "Gand."  21;  "Cour- 
Mbv,  13, 13.  He  can  make  a  will  of  property  acquired  by  hia  own  industry : 
"Ifainaut."  S2,  1;  "Berry,"  18;  "Lorraine."  lY,  5.  Capacity  without  re- 
airii'tion:  "Poitoii,"  276;  Anifoumois,"  119;  "Laboiirt.''  II,  The  age  at 
which  one  can  moJte  a  wll  vanes  with[the  CuHtoms  120,  18,16  yeaJB,  etc.). 
In  Nonnandv,  414,  the  amount  which  can  be  disposed  of  varies  according  to 
ag¥;  Civil  Code,  004;  Guyol,  see  " Tftrtajfient." 

•  A  will  authorised  by  the  father  is  valid  if  there  ia  added  to  it  the  clauer 
that  it  shall  be  valid  at  least  as  a  gift  '"mortis  cauaa"  (Bordeaux  contra)  if 
it  ia  for  a  pious  cause  that  it  ia  made;  and,  finally,  even  without  this  consent, 
when  herfivL'leH  tiis  pi>Ksi«i.sion.i}  amonR  his  children:  Serret,  11,  12. 

•  The  Huedonlaii  Daoisa  ol  tlia  SanaCfl  \s  applied  throufihout  the  .South 
(since  when?  "  L.  kom.  Wis.,"  Pufif,  1,  LO):  Brtlannicr ,  see  "  Pilsde  Famille"; 
Ar^ou,  3,  31;  Beautemps-BeaitpTf,  "C.  d'.\njou,"  II,  n.  576;  "Li-mogea,"  82; 
"Si^ete  Part.,"  5,  4.  On  the  cuntrary,  in  countries  of  Customs  the  decree  of 
the  seaate  is  not  reoeivod:  Ferris,  "  Beaune,"  p.  541;  Pajwrt,  13,  4;  Mvrlin, 

193 


THE  FAiULT 


[Chap.  I 


the  father  caused  by  the  offenses  of  the  son  is  still  found  in  the 
thirteenth  century,  because  it  is  correlative  to  the  right  of  correc- 
tion, and  because  the  son  has  no  personal  possessions;'  but  in 
consequence  of  this  it  is  no  longer  justified.  In  apite  of  the  con- 
troversy and  the  distinctions  which  are  shown  by  the  tenacity  of 
the  old  rules,  the  principle  prcA'ails,  in  countries  of  written  law  as 
well  as  in  countries  of  Customs,  that  "  for  another's  oiTense  one 
,18  not  held  liable"  (save  as  to  civil  liability}.' 

5  165.  Right  of  th»  Mother.^  —  If  we  are  to  believe  Beau- 
manoir,  21,  20,  the  paternal  power  belonged  in  common  to  the 
father  and  to  the  mother:  "father  and  mother  have  their  children 
in  their  custody  or  under  their  guardiaiislup."  *  During  the  life- 
time of  the  father  did  the  mother  then  have  some  part  in  the  ex- 
ertnso  of  this  right?  Surely  very  little,  because  she  was  herself 
found  to  be  under  the  power  of  the  husband.  The  education  of 
the  children  was  incumbent  upon  her,"  but  under  the  aupen  isioa 
of  the  husband."   The  Edict  of  1556  sliows  that  her  consent  was 

"~we  "MacMoniea";  BouMtr,  Ifl,  2.  Germap  low:  Stobbe.  256,  II,  3.  Italj-: 
hikhv  sltttulcfi  only  allow  him  to  bind  hintaeii  vnlh  ihe  Gonacot  of  hb  father: 
Pertile,  III,  379.  Aa  Ut  tlic  renuaciatiun  uf  the  Maocdonian  Decree  of  ihe 
Seoatp,  cj.  Mey»ia[,  "N.  R.  H.,"  ItWl,  262  (bibl);  Hio  "Glosf"  (Dig..  U.  ft, 
II;  "L.,  F^ud.,"  2,  54,  3),  aaduIs  the  rc-QtinciatiuD,  evea  ms4e  under  ostb 
{Dumouiiji,  on  "  Cod."  4,  28 ,i,  for  the  Decree  of  the  Senate  wm  ennrted  out 
of  hatred  for  creditors,  and  not  in  favor  of  tbe  eona  of  families;  oertiun  of  the 
ettni>Qi-Hla  are  of  a  contrary  opinion  {Imala,  etc).  Cf.  BarloU,  58  "ft.," 
"de  Kidej.,"  no.  10. 

'  BfawiiiiHihr,  21,  20;  "Amiens,"  42  (1205);  "Pari-  aux  Bourn.,"  p.  lOfl; 
Saiut-[>izUT.  16;  ■' Justice,  "p.  98;  Gnrnm,  see '■  Welst,,'*  M3,  etc.;  -flchwnlM-n- 

t.iegel."  II,  183;  ■■Bret.,  T.  A.  C,  "  175:  "A,  C,"  615  {D' Argenlri.  s.  till; 
eautempa-Beaitpri,  "Liger,"  513;  ''Ea.,''  169.  Thus  the  fathex  IimI  to  pny 
tlie  fine  to  the  treaatmr,  and  cn-il  dainascH  to  the  parly  injured;  lie  was  only 
exempt  from  llie  forporal  pufmtment :  "Or.  Cout,  de  Fr.,"  |).  385;  Pertitt, 
III,  :t7S;  Kraut,  I,  335.    ■'A(t(;n,"  22;  [Mrofif-Timhjiud,  14,  etc. 

'  iiO'^Uiier,  II,  2!):  Dig.  X,  .%  23,  2  (.^lesandcr  III,  1159-1181);  the 
father  is  not  reapon»ib!o:  "Berrj-."  I,  12;  ■'Bourbon,"  169;  "Gnnd,  '  21, 
9,  etc.  Jurisprudence  intUnea  towards  this  solution  where  the  CusIouli  are 
silent:  "beauae."  p.  SM.  Thiii  is  also  the  solution  resorted  to  in  (''juntrics 
of  written  la.w  —  ine  practice  of  giving  up  the  thing  causing  the  injiirj'  to  the 
person  injured  ha^-inc  disappeared,  tiwias  Cuatoma:  "Stat,  de  Home,"  11, 
tW;  Polliier.  'Oblig."  4.j4;  liriUon.  see  "Pire";  Ba^heui.  ibid. 

'  A/trfWfl  MoUer.  op.  rU.  (p.  1080);  Du  Plfjraii,  p.  168;  VioUet,  p.  £08. 
Aa  to  the  custody  or  gua^diaa'^hip  of  the  mother  see  CaldUxn,  4,  3. 

•  This  is  &n  expivftuon  wlii^li  i,i  morc!  c«rr<>et  m  faet  than  in  law,  ll  ia 
to  be  ftceounted  for  by  the  participation  of  tbo  mother  in  the  education  of 
«tdldmi,  bv  her  rb\e  of  assistant  or  of  ttubstitute  for  her  husband :  Bouiarie,  I, 
100;  ■■ChUJona,"  2;  "ritry,"  70,  lOO.  el-;.;  Mmaut,  '■Stat."  lllS'-J).  IVj31, 1; 
hayieLUT;  PoJftifir.  "Pers,."  I.  8,  2:  Fteui-y,  !,  223;  cf.  ^nfi*,  152;  IhiPtt*na, 
&aO;  Schiilt,  S  172  (authoriiatjoii  by  the  mother);  //eu«I«r,  II.  433;  "Stat, 
de  Rome,"  l.iSO,  II,  78. 

'  Right  of  .correcting  tbe  chili  of  tender  a«e:  Dig.,  43,  30.  3,  5;  "  Wia.,"  4. 
£,  1 ;  cf.  English  law,  Lckr,  p,  1 18:  the  paternal  powur  i.a  reserved  to  the  father. 

*  II  be  mshi3  to  pve  them  an  immoral  education,  the  mother  has  a  right 
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required  for  the  marriage  of  the  children;  but  !n  case  of  disagree- 
ment between  her  and  the  father  the  wishes  of  the  father  prevailed. 
At  the  death  of  the  father.'  or  if  he  is  absent  or  ill,^  the  Customary 
law  gives  the  mother  the  custody,  which  is  very  much  like  guar- 
diansliip,  with  fe*iver  rights  than  remain  to  the  father  when  he  sur- 
vives; for  the  latter  conjierves,  on  principle,  all  the  attributes  of 
the  paternal  power.  \(  there  is  a  judicial  separation,  the  courts 
decide  to  which  of  the  two  spouses  the  authority  ought  to  belong.' 
In  countries  of  written  law  the  mother  legally  occupies  a  little 
Ic33  important  position,  because  of  the  prinnple  that  the  "patria 
potestas"  could  not  be  attributed  to  her;  thus  it  is  that  she  does 
not  have  the  legal  profits  of  acquired  posaessions.  But  custom 
gives  her  a  little  of  that  which  the  law  refuses  her,*  and,  according 
to  the  law  itself,  the  minor  child  passes  under  the  legal  guardian- 
ship of  its  mother  (or  of  its  grandmother)  at  the  death  of  its 
father.  Thus,  contrary  to  the  old  law,  the  mother  becomes  in  all 
matters  the  assistant  of  the  father  in  his  r6le  of  head  of  the  family,  , 

§  ItiG.  Emancipation.^  —  In  countries  of  tetitten  l<iW.  emancipa- 
tion from,  the  paternal  power  can  only  result,  on  principle,  from 
an  expressed  entannpatioTi:  a  declaration  before  the  judge  or  a 
notarial  deed  (at  least  within  the  jurisdiction  of  the  Parliament  of 
Toidouse).^  Alongside  of  this  Roman  institution  there  took  place 

to  go  into  pourt  in  ordpr  to  prevent  it.  —  In  caae  of  a  jaiii^-inl  sepuration; 
'\\ss.  tie  Miua.,"  "C.  des  B.,"  177;  BouCarie,  11,  8;  Bfrnard,  p.  293,  mtes 
the  celebnited  action  of  CatherinB  Arnaud  auiainst  Iscuic  Ln  Slaistre,  lier 
himbond,  who  had  embraced  Protestantism  and  demanded  bis  cbildren  from 
hpr, 

'  Beaumanoir,  21,  fi.  This  ciiatody  ccasra  by  loeana  of  a  judicial  deanee 
made  at  the  requcMtof  ihe  paienta:  Casca,  I'rouedtjre,  ilnil.,  21,  17;  "Et.  dc 
8l.  Louis,"  ed.  Viallct,  1,  1^;  111,  137.  Death,  ijf  the  motLcr;  MorUnrgis, 
7.  3, 

»  Po(Ai*r,"pei^.,"fi.l34;  Stobbe,l252. 
'  /JenMnrf,  see  "Eduratiwn." 

•  De  Ribbe,  op.  eit.,  II,  135;  rf,  "Potnia  "  I,  5. 

•  "Eaeid.  Giur.  Ital.,"  see  iMilei:,  p.  179;  "Acad.  Wg,  Toulouae,"  I,  52j 
"R.  h.  Dr.,"  14,  52ft;  Stubbe,  "Beitr.,''  1565;  Niron,  see  Tahlo;  Isambeii,  id.; 
Guyotj  id, 

•  Ouilbert.  "La  Famille  Limous.."  p.  23,  At  Limogoa,  June  12,  1792. 
Pierre  Chapoiilaud,  pariah  priest  of  Ba&onheSj  Lit  Gfltlnais,  is  emoncipatea 
at  the  uRe  of  -47  yuars  in  the  pre.'*ence  ot  a  juiige.  He  kneels  down  and,  clasp- 
io(!  hia  hands  toppther,  prays  hia  father  to  emancipate  him.  The  latter 
declaraft  that  hp  civea  his  consent  and  raisM  him  up:  Viottrf,  6p.  dt.;  De 
Ribbi-,  "Lea  Families  et  la  Soc,"  1,  245;  Pw/i/c,  III  384:  The  father  who 
abuses  his  power  in  order  to  adminkter  the  piroperty  badly  ean  be  forowi  to 
emaDcipatG  his  eon;  enuuipipotion  is  only  allowed  at  a  certain  age, — 20 
years  at  Milan,  18  at  Novare,  etc.;  a  cii.stom  of  a^siEiiing  the  property  Ui  the 
emanrtpated  son,  Milan.  1218,  17:  publicity  given  to  emancipation.  "Siete 
Part.,"  IV,  IH.  Incest  causes  tiie  loaa  flf  the  paternal  power.  A  father  who 
emanctpatea  hia  son  keeps  one-half  «f  the  usufruct  of  the  aj!quired  property; 
Du  (Jange,  eee  "Emaocipatio";  Eaifuea.u,  id. 
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in  many  localities  an  implied  eTnancipation  which  resulted  front 
marriage,'  from  living  apart  for  ten  years,  from  being  elevated  to 
the  highest  dignities  of  the  gown  or  the  aword.  or  to  a  bishopric, 
and  from  the  civil  death  of  the  father,'  The  expressed  emanci- 
pation differed  from  the  other  in  that  it  was  voluntary*  on  the  part 
of  the  child,  as  well  as  on  the  part  of  the  father;  the  son  coulii  not 
be  emancipated  in  spite  of  himself*  and,  on  the  other  hand,  he 
had  no  means  by  whicli  to  compel  his  father  to  emancipate  him 
(with  some  exceptions).*  From  the  Roman  laws  the  Customary 
laws  borrowed  in  the  fomteenth  century  emandpation  expressed 
before  public  authority,  such  ais  Boutillier^  has,  for  example,  de- 
scribed, and  emancipation  by  letters  from  the  sovereign. 

But  in  the  old  days  the  only  kind  of  emancipation  which  was 
known  was  the  depriving  of  their  boar<i,  the  "foruiMniUaUo"  of 
children  who  were  of  age;  *  it  took  pSace  without  any  participa^ 

'  Proviofles  of  written  law  within  the  junsdictioii  of  th«  PMliwnent  of 
Pirifl:  Argou,  I,  25:  Henrys,  IIj  7L5. 

'  '■Montpellier,"'  fi3;  "Navarre,"  24,  8  <"Coeoigncurie")i  Boutarie, 
"Inat.,"  1,  12,  fi;  Dunod.  "Prescf./'  //enrys,  '  itEuvrts,"  II,  722;  III, 

452:  BouhUr.  I,  381;  Jitlieu.,  "Eli^m.,"  I,  8.  In  Provence,  " habilitalion,'* 
givinE  only  llie  riRht  of  admimat ration:  "ToulouBe,"  3,  4  (marriage  with 
gift  or  marriage  portion).  —  Up  to  the  age  of  25  years  the  child  who  has  been 
emancipatf^l  in  aided  by  a  curator  in  tlic  alienation  of  his  immovablea,  — 
Italy:  cmandpatioD  rcuulta  from  entering  into  religious  onlL^ra,  from  ontci^ 
ing  the  prieetaiKHl  or  tho  military  profc^iiion,  Kcing  into  busiacss,  or  being 
investwl  with  a  fief  or  a  public  office;  PfriUf,  HI,  382;  "Siete  Part  ,"  IV, 
18.    Aa  to  holding  office  c/-  "Nov,,"  81;  "Cod.  Jwat.,"  12,  3,  5;  8,  46,  1. 

'  //enry»,  t.  II,  q.  127,  n.  36;  "Siete  Part.,"  IV,  18,  17.  C}.  Roman  law, 
in  whioh  emancipation  depends  only  upon  the  will  of  the  father. 

'  "  Nov.,"  SO,  1!.  11;  Biitr.,  "Doo."  Power  of  the  courW  to  make  an  esti- 
mate; Julieti^  "Htat.  de  Provenee,"  I,  p.  202.  Forfeiture  by  the  father  who 
inctiw  iwnaJtiee;  "Siete  Part.,"  IV,  18,  18  (cruelty  of  the  (ather  to  liia  sons, 

EroBtitution  of  the  daughters,  etc.);  18,  ]fl  (revaluation  of  the  emancipation 
ecatue  of  ingratitude);  Hostienait,  p.  320. 
'  1,  100.  Cf.  Beaumanoir,  21,  21;  intervention  of  tho  law  or  of  the  rela- 
tives, when  the  surviviii^  epouae  aoquircs  influence  over  hie  children,  bo  as  to 
prevent  him  from  etripping  thuu,  CusWia  i?f  joinins  a  gift  to  the  emjuici- 
palion:  Simonnei,  "R.  h.  Dr.,"  533;  Salis.,  p.  \^\.  The  law  maku  aure  that 
there  is  no  fraucir  Beawnnnmr,  21,  20.  It  waa  all  the  more  necKaary  be- 
eauBe  the  cunnent  of  tho  child  waa  not  roqiiired  beforehand;  certain  Customs 
allowed  of  hia  being  emancipated  in  his  Absence:  "Orl.,"  18.5;  "Reimii,"  6; 
"'Setlan,"  5.  etc;  "T,  A.  C.  Br«t-,"  79,  204.  —  A  judicial  emancipation  waa 
attained  through  the  Cufitoms.  which  was  not  alTectcd  by  Roman  influence. 
Made  before  the  judxe,  notar>%  or  oiunicipal  authorities  (aldcTmen  at  Lille, 
"Roiain,"  concftrnma  investiture;  mayor  at  Pro\Tiis,  "B.Ch-,"  1856,  p.  193), 
it  waa  Bometime«  looked  upon  as  the  act  of  the  partiee,  eoinetimee  as  the  >«t 
of  the  ju'lKc;  tjometimes  UlC  judf^e  limiteii  himself  to  registering  it  and  giv- 
ing it  nuthonticity,  sometimea  he  plaved  a  more  active  part,  — he  ernaaci- 
pated  the  child,  SalU,  p.  1S7  (Statutes  of  the  ChfiWiel,  I326"139ftl.  In 
IturEundy,  in  the  fourteenth  century,  tho  "Summa"  of  Rolandinua  waa  re- 
prodTicea:  Boukier,  I,  481;  "Beaune,"  651, 

'  JtaguMii,  see  "Pain,  Emancipcf";  Loytel,  56:  Thi  CanQe,  see  "Foria 
ramiliare'*;  VwOel,  -Et.  de  Saint  Louia."  I.  130;  HcMler,  l\,  438;  SalU.  op. 
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tion  on  the  part  of  the  judge,'  and  only  by  feason  of  a  child's 

having  a  separate  establishment,  a  distinct  home,  to  the  father's 

knowledge:  "fire  and  place  cause  emaneipntion."  ^    A  simple 

change  of  residence  was  not  enough  to  effect  emaucipation;  the 

student  who  goes  away  from  his  home  in  order  to  follow  the  com^ 

of  study  of  a  university  does  not  escape  from  the  paternal  power.^ 

The  assignment  to  the  "foria  famitiatus"  of  a  portion  of  the 

family  fortune  is  not  indispensable,  although  it  is  frequent,  and  it 

constitutes  a  sort  of  compensation  for  the  loss  of  the  enjoyment  of 

the  possessions  of  the  parents;  ^  in  fact,  the  young  man  whose 

parents  send  him  to  .work  outside  of  the  paternal  house,  and  who 

owes  his  independence  to  his  work,  is  emancipated  in  the  same 

manner  as  the  one  who  receives  a  portion  of  the  possessions  of 

his  father.''   The  "foris  familiatio"  could  be  imposed  upon  the 

child  by  way  of  a  penalty,  or  because  his  parents  were  too  poor,  or 

because  they  wished  to  escape  from  responsibility  for  his  offenses;" 

but  it  could  also  happen  tliat  the  child  went  away  against  the  will 

of  his  father;  he  "deprived  himself  of  board."  ^ 

at.  German  law;  "Abaonderung."  emajicipatiaD,  "per  separatam  <eco- 
nonuam,  eiuancipatio  BJixoidca"  (Buctc«nth  oenturj',  aa  opposed  to  RomaD 
enm.iicip!itii>a). 

•  Excepting  in  a  few  [ocalitiM:  Fenitre,  see  "Pari,  aux  Bourg.,"  p.  164, 
Giving  of  ft  piece  of  breitd,  and  disinherit  a-ace:  SiTnonnel,  loc.  cU. 

'  Frcnitent  disagreements  between  Ghilclren  who  an  living  with  the  fnther 
BoU  motJieir  and  uliildren  who  arc  tmancipatiMl  by  the  fatlier  and  mcitlier,  or 
by  one  parent  if  the  other  is  dead;  "  Auiieas,"  12,  etc,  Thty  still  say  "enfant 
en  vclle  '  (ni'eBnjng  a  chii<l  SiiTng  with  it"  fdther  upd  m&thqr,  midtr  their  power, 
and  having  community  of  property  with  them) :  see  Ragueau,  Loysel,  101.  A 
few  Customs  require  that  the  separate  estahtishrocnt  ahalJ  have  boeu  in 
existence  a  year  and  a  day;  Bomictimes  jurisprudeace  requires  ten  years:  "Cod. 
Just.,"  8,  47,  1;  Du  ficssis,  op.  at. 

■  "^'AsB.  de  J^rua.,"  "C.  d.  B.,"  215,  2ia;  "Pari  aux  B.,"  p.  164;  Vann. 
"Arcli.  L*K.  de  Reims,"  I,  1,  59.  The  very  early  taw  coiild  not  have  ad- 
mitted of  the  emaacipotCHi  ehild  living  with  his  father,  aa  waa  done  laUtr  on. 

•  Beaum.i  21,  20  (partition  without  fraud).  Certain  tsxta  give  the  child 
who  goea  sway  with  the  consent  of  hij^  father  a  right  to  a  ^ettleuicnt :  E»lairee, 
75  ("M€[D.  Bw,  ec,  LUle,"  185.5),    Without  m^h  a  ©ettlenieiit  hvin(5  inde- 

rodcntlv  M'ould  not  have  been  passible:  ViolUt,  221;  "£t.  de  Saint  Louis," 
119;  il,26;  Benum.,  14,  13;  14,  29;  21,  4,  20;  '*  Joat.,"  p.  236;  "'Picardie," 
I,  9,  3;  Saint-Dizier,  236;  "B.  Ch.,"  1874,  p.  412.  The  son  or  the  daughter 
who  goes  ftwav  against  the  wishes  of  the  piu-ents  ia  dLsinh^riled,  "ipiw  facto": 
"Wis.;'  3,  2,'8;  '-NartKinne,"  1232  (D.  VaigieOe.  111.208);  ■■Amiens,"  IX, 
2  (JUamier);  52  (A.  Thierry).    Post.  '■Partition,"  "Refunding." 

•  Beaum.,  21,  20;  c/.,  however,  GUinriUt.  7,  3;  "Saint-.Scver,"  8,  1,  8; 
"Reims,"?;  "Sedan,"  6;  Lot/sel,l.  1,39;  "Bergerac,"  130;  "Chartres,"  103;  if 
the  mother  dice  the  {ihildren  arc  emancipated  "ipsa  facto"  because  thov 
are  considered  as  having  suificLent  means  to-  live  on,  Herteler,  11,  438.  Apcora- 
i£g  to  this  learned  mati,  etnnacipatiolt  is  due  leae  b>  a  separate  estabEishm^At 
than  to  the  receivinfiof  a  portion  of  thcfatber'spoascflaionB:*/.  Grimm  *'Weii?t," 
111,  104,  14;  the  turd  inherits  from  the  emancipated  child,  and  not  ois  father. 

•  HmuTii.,  Ux.  ctt. 

•  Ccntroverey;  Labourl.  IX,  18;  Souie,  24,  22;  "Bartg«8,"  16;  "Bret, 
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The  separate  start  in  life  resuita,  in  tlie  case  of  daughters,  fpom 
muTiage ;  they  are  also  emancipated  by  this  meaoa  from  the  pa- 
ternal power,  which  emancipation  is  all  the  more  neoessaiT^  when 
they  change  their  family.^  As  for  the  sons,  marriage  doe3  not 
always  imply  the  establishing  of  a  separate  home;  emandptttion 
therefore  is  not  a  necessar>'  consequence.  lu  the  end,  however, 
the  rule  becomes  established  that;  "every  mB.rriage  emaitcipates," 
whether  it  be  that  of  a  son  or  a  daughter.^  The  knighting  of  tlie 
son  had  the  same  effect  as  his  marriage," 

§  107.  Emandpftting  Majority.  —  In  the  last  stage  of  legisla- 
tion,  emancnpatioa  results,  of  absolute  right,  simply  from  major- 
ity; which  is  not  difBcult  to  understand,  for  the  latter  ordinarily 
coincides  with  the  separate  start  in  life  and  it  causes  the 
guardianship  to  cease.*  This  is  what  the  old  "Coutumier  de 
Champagne"  alrefidy  admits;  "tliree  things  take  from  a  man  the 
pot  of  his  father,  age,  marriage,  fire  and  place."  But  in  tlie  six- 
tenth  century  the  new  rule  had  not  yet  become  general,  as  is  seen 


T,  A«  a."  204;  "SchwRbenapiegel"  I,  183,  159  (the  son  can  demand  to  be 
eiiiaiici|]ated  altar  he  is  20  years  old);  contra,  Du  Plasis,  p.  4S3;  cf.  BotU.,  I, 
100;  Vuiikt,  "Et.  de  Smnt  Loui«,"  I,  130,  170;  III.  300;  Pa^iier.  '■Inat..'' 
p.  37S;  "ScWnbcuapeiKcl  "  I,  ISl;  "Sacliaeiiep.."  1.  11,  13;  brUnnerk.  p.  63 
(Sicily).  "Bret,,  T.  A.  C.,  201;  tlic  father  cannot  eniJUicipiiteliiaBon  contruy 
tfi  the  wnshca  o(  the  latter;  the  sod  who  has  attained  m&jorlty  can  deuiutid 
that  he  be  cniani^ipatwl I  "Bttiirg,,"  6,  3;  "  Angouin.,"  i;iij;  " ywntdnjjt,"  2; 
"Reims,"  7|;  "LiniciKes,"  50;  tho  son  (rannot  l-eftve  h'la  fitth^r  without  being 
BUthoriBed  to  do  m  (■(•/.  Rurnaji  "  patria  |x>t. ") ;  S-ili»,  op.  cU. 

'  Loi/sti,  122;  ChaineinarUn  III);  Ma*Mr,  14,  17,  {C«7itra.  Capit.,  819); 
[yArgeJtlriyCm  "Bret.,"  472;  "  Nivern.,"' 23,  I;  cf.  however  J.  Fours,  "Inat.  de 
So.  Tert.."  3;  the  power  of  the  husband  doca  uot  exdud*  the  putenud  power: 
"Montpellier,"  M;  "  L.  d.  Droia,"  043,  526;  "  Anjou,"  1411.  j^rt.  3m:  1403, 
Art.  4iOi};  Lapcyrbre,  on  "  Bord.":  necessity  of  an  cm jm citation  tit  law  in  onler 
to  be  able  to  make  a  will;  "  Bani.,  A.  C.,"  62:  id  1539,  opinioQ  that  the  married 
daughter  can  laaks  n  will  unTuvuriiblc  to  h^r  father. 

'  "Jostice,"  10,  23,  S:  "  Docs  marriage  extinguish  a  )[iiardianwhit>?  Neither 
of  A  la&a  nor  a  wanAn,  in  the  North."  Dumuulin  does  not  ijilnfit  it;  on 
"Bourb.,"  166  (fj.on  "Bioia,"  I).  Children  who  are  marriwi  arecmaocipal**! 
"quando  datur  e\s  habitatio  Beonim,  seeus  si  et  quondiu  rctinentur  in  ilomo 
patema":  La  Snlle  de  Lille  15G7,  13,  1;  Chitnay,  8,  1;  BeautemiKi-Baiuvri 
1197  ("Anjou");  ■•AnEomn.,"^  120;  "Poitou,"  317,  318;  ■■T.A.C., 
Bret.."  81,  204;  Bauiaric.  I,  100:  ChaUcmartin,  69;  cf.  "  Joat.,"  1,  10.  S  <l>ig,, 
7,  7,  36);  "Gr.  Cont.  de  Fr.,"  Il,  29;  Deenutreg.  230;  Varin.  op.  at.,  487.  3: 
ATomiff,  "AmJeoB,"p.  138;  BninMr.k,p.e2;  "Monlp.,"58:  "F.de  Cuenca," 
H,  10  VWia"  4,  2,  13;  "Form.,  Wis.,"  34). 

•  "Et.  de  Saint  Louia,"  1,  21  (right  to  a  third  of  the  father's  land).  "Ord. 
de  Jc*ii,"  II,  5  (Bnttanyl;  "L.  d,  DroiB,  '  422. 

•  England:  from  t hp  thirteenth  century  age  eniftncipotes:  Brodon,  "F„" 
6.  It  is  iujit  the  opposite  in  France:  Beavnanttir,  21,  20;  rj.  12,  35;  "Ord.," 
II,  63;  III.  24.  Acta  of  omanoipBtinn  in  1396  (Salia.  p.  170);  "De.  Ub. 
Ande^av."  14;  "RBtms,"  6,  7;  Bout.,  I,  100;  Simontiet,  '  R,  h.Dr  ,"  p.  189. 
Case  ID  which  the  eon  hai<  oersonul  belnngiiiKS  of  his  own;  when  he  comes  of 
age  he  naturally  liaa  the  administratioQ  of  them, 
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from,  a  passage  from  Loysel,  177.'  The  man  emancipated  by 
reason  of  age  becomes  invested  with  full  capacity;  he  becomes 
head  of  the  house;  ^  in  other  cases  his  capacity  is  limited,  at  least 
in  the  sixteenth  centuryt  as  to  the  alienation  of  immovablea. 

^  168.  Rarolutionar;  Lair,'  dramng  its  inspiration  from  the 
philosopliical  conceptions  of  the  eighteenth  century,*  taade  more 
progress  in  the  direction  which  the  old  jurisprudence  had  taken;  it 
restrained  the  paternal  power,  a  sort  of  domestic  royalty,  an  image 
as  it  seemed  of  monarchic  despotism,  and  was  not  far  from  re- 
garding the  father  simply  as  a  delegate  of  the  State.*  Unifying 
legislation,  the  Law  of  August  28,  1792,  abolished  the  "patria  po- 
testaa"  over  those  who  had  come  of  age,  which  was  still  in  force 
in  the  countries  of  written  law,*  The  consent  of  the  parents  to  the 
marriage  of  thetr  children  was  not  required  excepting  until  the  age 
of  twenty-one  yearsJ  Disinheritance  dtsappeai-ed,*  and  the  por- 
tion which  could  be  disposed  of  ha^nng  been  reduced  to  very 
little,  the  father  of  the  family  found  himself  deprived  of  all  means 
of  controlling  his  children  by  disposing  of  his  possessions.  Finally, 
the  right  of  correction  was  made  subordinate  in  its  most  serious 
attribute  to  the  approval  of  a  family  tribunal  ^  composed  of  six 

'  Custnms  whreh  alwaju  require  a  spparatc  establishment  or  express  eman- 
cipation or  a  ruque.^t  fur  It  fttlmv:  "Bret.,"  a28i  "Pc/itou."  312;  "Boure,," 
6,  &,  7;  "Hainumt,"  110;  "Lilit-,"'  4,  2.  ttc.  In  FlanJcTs  beaming  8  pnc^t 
^maAcipatea;  De^Krr\i-iet,  p,  05;  Kraul,  II,  590.  Italy:  emtLiij^ipation  at  the  ^gp 
of  IS  or  20,  providtii  it  is  made  puhliu:  Salriali,  p.  360;  Uriinwek,  p.  62. 

'  "  Bergerac,"  82;  he  prMen-es  the  right  of  eorrertion  over  his  emanoipated 
childwiu  Contra,  general  Customary  law  acuonling  Lci  wliioh  onJy  the  oblj- 
Kalion  to  funuBh  nourishnK'nt  remidna:  Ferrwre,  see  "lilin.*';  Loijsel,  59. 
Custom  often  allo(v-pil  the  father  to  keep  authority  over  the  domestii:  hearth: 
cf.  Cltateaubriajut,  '■M^m.  tl'Outre-Tombe." 

'  SognoQ,  "La  L^gial.  Civile  tie  la  Wvol.  Ti.,"  p.  367;  Du  PSeseit,  p.  57\. 
Cf.  JVouforMe,  "Eaaai  rt,  hi  Puisa.  Pat.";  Ckr.  de  Poly.,  "Puisa.  Pat.,'' 1820; 
Char<l0n,  "Traits  dea  Tn>ia  Puiasanc^es. 

•  As  to  the  ctUitoms  of  the  tiftlito*oth  century,  ef.  Taine,  "  Ane.  lUg.,"  174. 
It  IB  a  general  opinioa  among  the  philoriophera  that  ohildrcn  are  bound  to  tho 
fatheronly  so  long  tia  thry  need  liia  support.  When  this  ia  no  longer  the  case 
it  is  not  for  their  parents  to  give  tlicm  orders:  cf.  "Encyclop4dje,"  "H«U9- 
aeaij,"  "Locke,"  "  Kant,"  etc. 

•  In  17H3  RobenpiprrB  siiggestwl  taking  children  away  from  th«ir  parents* 
when  they  were  7  or  S  yeara  old,  in  order  to  bring  thc-m  all  up  Wigetber  and 
thus  prcparechampionsof  the  newideae:  "D^o."2&  Krim.,year  UCfirHt-olafla 
iSchoola,  free  of  charge,  attendance  at  which  was  compulsory). 

•  Larnoi^non  had  alf&id^  a.-^ked  for  this;  "Art.,"  I.  7. 

'  A  farmlj"  council,  conaietine  of  two  rolativM  who  were  heire,  two  otliers 
who  were  nwt  heirs,  and  the  puBlic  officer,  should  be  consulted  by  the  qjuld 
who  has  Inet  his  parents:  Dec.,  Sept.  7,  1793. 

•  Dectaralion  of  0  Fruct.,  year  11  (23  q.);  Duutrffier,  VII,  318, 

•  A  singular  anachronism:  family  Nolioitrily  no  lunger  ensted,  bo  to  speak. 
Many  mcKtcm  legblative  enactmeata  which  are  mitre  prac^LicBl  have  provided 
powers  eupeiiar  to  Ibose  of  the  parent.-i  that  ore  charged  with  aiding  the  latter 
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or  eight  relatives  fand  if  these  were  lacking,  of  friendg).'  The 
Law  of  August  16-24,  1790,  which  established  it,  and  which  Mir^ 
beau  applied,  limited  to  one  year  the  duration  of  imprisotimeat 
pronounced  by  these  tribunals  against  minors  at  the  request  of 
their  fathers;  again,  the  president  of  the  district  tribunal  had  the 
power  to  refuse  to  ratify  this  penalty  after  having  heard  the  com- 
missioner of  the  king.  The  exercise  of  the  paternaJ  power  was 
confided,  as  it  was  already  in  Customary  law,  no  longer  to  the 
father  alone.*  but  to  thefatker  and  the  mother,  tliat  is  to  say,  to  the 
father  first  of  all,  and,  in  default,  then  to  the  mother,  but  not  to 
both  at  the  same  time,  which  is  impractical.* 

Finally,  the  individualistic  tendencies  triumphed  with  the  Revo' 
lutionary  law.  The  paternal  power,  as  well  aa  the  authority  of 
the  husband,  meets  ^ith  serious  checks;  the  domestic  magistracy 
of  the  father  of  the  family  is  no  longer  exercised  within  the  narrow 
domain  to  which  it  is  confined,  excepting  under  the  supervision  of 
public  authority.  The  State,  as  we  have  said,  endeavors  to  con- 
stitute itself  the  general  father  of  the  family.  It  would  be  more 
correct  to  say  that  it  had  already  attained  about  half  of  this  power, 
and  that  it  succeeded  In  attaining  all  of  it.  Perhaps  the  lastata)^ 
of  an  evolution  which  ha4Jjeen  pending  for  long  centxiries  was 
arrived  at  too  suddenly.  ^From  the  year  VIIl,  "the  restoration 
to  the  paternal  authority  of  the  lattful  dominion  which  it  should 
never  have  lost,"  is  contemplated.'  The  Civil  Code  realixed  thb 
project  so  well  that  in  the  existing  law.  and  especially  in  the 
Cuatoma,  which  are  the  longest  to  retain  the  imprint  of  the  past, 
the  rights  of  the  father,  even  over  the  children  who  have  attained 
their  majority,  have  not  entirely  disappeared  (for  example,  mat- 
rimonial coming  of  age),'  It  is  otherwise  with  the  Anglo-Saxons, 

in  carn'ioK  out  the  moet  important  ftcte;  thus  the  pftt«n)a)  power  becomu 
still  more  Uke  guardiuuhip. 

'  Die,  Aug,  16-21,  1790,  10-15.  ftiwrpter,  I,  372.  Tliie  tribunaJ  or 
(lunilv  council  alreajly  e.)dBted  in  the  old  law,  ef.,  for  cxumplc,  Declaralion 
of  Feb-,  1743,  Art.  12.  Se*  aim  Merlin,  "R(ip.,"  "Arbitrage"  JStatutca  of 
Provence  of  1469  and  1491);  Ortlinance  oS  Aug.,  1500;  tii  Monlina,  ft3,  Jan., 
1629.  152:  Guichard,  "TribiLDaJ  de  FamUie," 

*  The  Dccroe  of  Sepl.  20.  1792,  only  mentioiici  the  [atber  with  regard  to 
the  giving  o(  conaGSt  to  toaniage. 

•  C/.Jiowever.  Civil  Code:  "Adoption." 

'  The  JacqueroiWOt  Proiect,  Fertet,  I,  331,   C/.  DiBftuasion  ol  the  Civil 

'  Le  Plfty^s  School  demands  the  restoration  of  the  patemaJ  power,  and 
thinks  that  the  best  meanj)  uf  robuildiag  the  old  ramily  is  for  uur  ]hv»  to 
fi&nctioD  freedom  to  nmke  a  will.  But  would  freedom  to  mako  a  u-ill  chan^ 
OUT  ciietOEOst  In  order  to  be  sure  that  it  nrould  produ4;i;  the  s&aie  effect  in 
Fr&ace  u  it  bos  in  England  we  ahould  have  to  bc^  by  iKiqulring  the  Anglo- 
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where  the  independence  of  children  with  respect  to  the  ftmuly 
is  far  more  enei:getically  maintuned.* 

Saxon  tamwatDflnt.  To  the  advantages  d^taed  for  it  in  Provence,  «e- 

oording  to  Ribbe,  II,  3fi9,  has  been  opposed  a  paasage  from  La  Bnqfin, 
"Canict.,"  XIV;  De  Cumm,  "he  Gouvem.  Familial"  C'^\im.  d'Eoon.  Soo.,'' 
1877;  Nourriaaon,  "Et.  a.  la  Puiss.  Fat."  1898;  Planteau  du  Mt^ouaiem,  op. 
eU.;  randiire,  "Tr.de  la  Puifls.  Pat.,"  X898). 

>  Starcke,  "La  FamiUe,"  ch.  IV;  BoMel,  "Le  Dr.  dans  la  FamiUe,"  1864. 
However,  let  us  observe  that  if  the  father  has  but  few  rights  over  the  perwn, 
he  has  many  ovtx  propwty  (freedom  to  bequeath  by  will  in  England).  The 
bar  oonpued  in:  ''BuQ,  de  la  Soo.  de  lAg.  Conn>.,"  1888.  Summed  up  in 
TaudOn,  "in  f."  Paaeaad,  "R.  GMn.,"  1891, 1892. 
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Topic  11.   Concehhiing  Illegftimate  Childhen 


lfi9.  Gcrtniulic  Law. 
no.  ChrUtian  Idcaa. 

171.  The  L&w  of  the  Mon&Khic 

Period. 

172.  The  Condil  ioD  of  BaBturds. 


{  173.  Proof       Natural  FiliatioD. 
I  174.  Ilcvoltltionaiy  Law. 
I  175.  LfgiiiniAiioQ. 
I  170,  LegiUni^lion  by  Rescript  from 
iJiu  Prinei!. 


§  1G9.  Oflim&nlc  Law..™ The  disgrace  which  so  long  was  at- 
tached to  birth  out  of  marriage  does  not  seem  to  go  back  so  fur  us 
the  Germanic  law; '  thiia  legislation  was  hardly  concerned  at  all 
with  the  purity  oF  morals;  irregularity  in  the  question  of  birth  was 
not  of  very  tnuch  impurtuncc,*  unless  there  was  joined  to  it  an- 
other dement,  the  baseness  of  the  station  of  the  mother.'  Whether 
bom  out  of  marriage  or  not,  the  children  are  connected  with  the 
father,  provided  that  he  accepts  them.*  Ordinarily,  the  station 
of  illegitimate  children  varied  with  that  of  the  mother.  Those 
who  were  Lorn  of  a  noble  mother  were  treated  better  than  tliose 
who  were  the  issue  of  an  intercourse  with  a  woman  of  lower 
station.  This  sort  of  uruon  was  frequent,  the  laws  ordinarily  lim- 
iting themselves  to  the  punishment  of  the  misalliances  of  noble- 

»  Kochtie,  "GesclJechtaverb.  d.  Unfr.,"  1888,  p.  11  and  35;  Brunner,  op. 
cif.,-  Du  Plane  de  Crtnidan,  "Th^c,"  p.  188,  •2W. 

*  The  (wntnuy  opioion  bHU  numbers  ft  rt;w  partisans'  AntuAlt^.  p.  372; 
Pardmtua,  Gtauan,  III,  33-    The  disfavor  which  certiun  barbarian 

documenta  ahov  with  regard  to  Ulegitirnate  children  does  nut  hav«  its  arigia 
in  the  GermoiUG  customs,  in  whiuli  one  notitcs  Uttle  cuncem  as  to  whether 
bustards  hie  sepunit.Ltl  from  the  tEomcslic  hearth  and  th^  hiwful  family  is 
clcvaH?d  bv  lowering  the  natural  one. 

'  PolygnmyiGnrfim,  p.  440;  Wdnhold,  "T>.  Frauen,"  II,  13;  Glutton,  III, 
6;  Merovinwans:  Greg,  fours,  4.  3;  4,  26;  3.  22  H  «eq.:  Frfdig.,  iV.  60: 
"Lib.  Hist.  Franc,"  c.  28.  Polygajny  did  aat  exclude  cuncubinogo.  Harala 
HaHugr  hod  ten  wives  and  twenty  concubinea  at  the  eaoK  time:  Kotnif/a- 
WiHCT,  p,  67.  1'he  old  Icelandic  \a.vr  held  that  childreil  buni  of  Cxilee,  meDdi- 
conts,  etc,  fuete  Lftcawable  of  inheriting.  In  Dentftiwk  coiiabitation  for  three 
yeare  gave  the  concubine  iho  poaitiryn  nf  a  lawful  .spouse  {thiTesle,  ''Etudes," 
p.  309;;  in  a  vase  of  this  sort  the  ehildm'n  shoula  be  If^timate.  Oriental 
usages:  the  children  of  the  cnncubintM  beioEK  to  the  lawful  spouse  (plioto- 

Eaphs  of  the  Empress  of  China  hotdinein  her  onus  children  that  other  women 
,ve  borne  to  hej  husband.  Jacob  ana  tlie  maid  acrvanta  of  Lcjih  and  Rachel, 
Abra)iara  and  Hagai).  —  The  Irish  outrtom  of  Gavelkind  (saoie  right6  aa 
leintimate  children). 

'  Oreo.  Toura,  7,  27.  Gondovald  calls  himself  the  natural  aon  of  Clo- 
taire.  The  latter  protests ;  "Himccgo  non  geaernr-i."'  Dmnn^/'D.  R.  G.,'" 
I,  76.  Cf.  Mu-helet,  "Ofie.,"  p.  V2.  iGidlie  custom  of  rwo^nilion  by  a  kiM 
from  the  head  of  the  family  after  the  death  of  the  father:  Dnratte,  "  Ltudea." 
p.  310;  the  father  acknowledges  Ilia  natural  cliild  before  the  "Ting."  —  As. 
to  the'  practices  of  '■Niyoga"aiid  of  Ihs  "L«viratc,"  eee  "IjevirMc^"  |  IB; 
DareaU,  I.  p.  109. 
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women.'  (I)  ChUdTm  horn  uj  a  free  woman.  Their  situation  is  tlie 
equivalent  of  that  of  the  child  bom  of  a  legal  wife,  or,  at  least,  it 
approached  it.'  They  belong  to  the  family  of  their  father  when 
he  has  accepted  them,  are  under  his  "mundium,"  and  have  the 
rights  of  inheritance,  the  extent  of  which  varies  according  to  the 
laws.*  Thus,  the  natural  sons  of  the  Me^o^■ingia^s  inherited  from 
them  *  in  competition  nith  their  legitimate  children.^  It  was 
the  rule  in  the  old  Prankish  law,  as  it  was  in  the  old  Scandinavian 
law.*  In  Lombardy  the  hereditary  right  of  "fiUi  naturales"  was 

'  See  "  Concubin^e."  Thus  from  a  marriage  which  was  regular  from  the 
point  iif  view  of  the  Church  thpre  might  be  bora  bastarda. 

•  Lomhau^law  "naturalia  ignoliiiiier  natus"  an  contracted  with  "nobiiiH," 
"fullburn";  "Roth.,"  61.  154  (Ficker,  " Erben/olge,"  I!,  237);  riKht  of  ia- 
herititnro  of  "filii  naturales"  imeriur  to  that  uf  lawful  children  {i>ne-third  ai 
the  moat).  362,  15S-1W).  161;  "Liut.,"  13.  Theae  "filii"  are  bora  of  the 
uaiotioE  the  maater  with  his  "tldia."  or  freed-wofti.Hii,  ■'■wip[liborn"i  "Hoth.," 
222;  "Liut.,"  106;  ef.  "Koth.,"  156:  lesser  right  flf  the  *hild  born  i>f  a  fre* 
Oiua  »nd  ihe  slave  of  some  one  else  piin^liaseJ  antS  set  free.  —  Anglo-Saxon 
law  tirnuL's  ccmtrury  to  this;  "Ina,"  27;  "  Alfred,"  8.  Old  Norwdgaii  Iiiw:  cliit- 
dren  bom  of  a  marriage,  of  afreeconciubine  (likened  to  the  former),  uf  a  hidden 
union  wilh  a  free  woman  (the  same  if  they  were  kept  by  the  fulher),  or  of  s 
connection  with  a  female  slave  (they  are  only  free  by  virtue  of  an  enfroncbis^ 
nifiil,  and  under  these  circum-ftujircs  their  etation  is  inferior  to  that  of  the 
prf<;eiiing!,    Cf.  Sweden,  Daresk,  "Etudes,"  p.  292. 

•  "  l-Uith.."  154  tt  seq.;  "  App.  Alarculf.,''  47  (calling  to  eucceasion);  Papien, 
37  (ofte-fiightJi  for  the  coneiiome  a.ad  the  ehildfen);  "Cod.  TliSod,,''  4,  6,  7; 
"App.  Marft,,"  52  (power  to  give  ell  his  possessions  to  ba.atardd  if  he  haa  no 
legitimate  children);  "Epit.  Julian.,"  "Nov.,"  82,  12;  "Coao.  Tribur.,"  49; 
P.  lie  Font.,  p.  490. 

'  Br\intier,  op.  cil.  Thierrv,  son  of  one  of  Clovifi'a  concubines,  cle.,  Greg. 
Tours,  5,  20;  4,25;  "Vita  UalthUd.,"  2;  "Vit.  Columban.,"  "Ann.  Bened.," 

II.  l7.  Under  the  CarotinKians  the  illegitimate  children  of  the  Icings  aeem 
to  have  lost  the  rij;ht  to  succeed  to  the  throne;  "Div.  Imp./'  806,  Slip  S31, 
Cf;  however.  Charles  Martel,  Araulf,  Bernard  (son  of  Pepm),.  William  the 
BaatarJ;  "Ann.  Fuld.,"  885,  889;  D.  Boiffutt,  VIII,  45.  etc.;  Strnckius, 
"De  Filiia  Natur.  Regum."  17O0.  In  Norway  illegitimate  children  bom  of 
6,  fna  mother  succeed  to  the  throne  in  the  same  wa.y  &s  leptirnAtc  ."ong  until 
1260,  after  vhlch  the  latter  are  preferred;  In  1273  boelard^  euocccd  after 
nephew's.  —  (^oUia,  Vandaia,  Normans  (Wtlliam  the  Conqueror,  or  the 
Bastard ) . 

Calling  to  the  succeasion  daughters  bora  of  a  slave:  "App.  Marc," 
47,  aons  born  of  a  marriiige  with  a  free  woman,  but  without  "libelliis  dotia." 
from  which  it  folIowB  that  the  children  are  "naturales  Becundum  lege,"  id, 
£2;  "Nov.  Major,,"  VI,  9,  in  458;  "Berlin.  Akad.,"  1894,  55.3;  from  the 
"Nov,  of  TheodoMius."  II,  443  (22,  e,  1  and  2  in  the  "L.  Ptam.  Wiaig,"),  a  meflna 
of  giving  nghts  of  inheritam.'c  to  illegitititabe  diililrcn  wtia  devised  tiirough  a 
will  pr**cnlcd  at  the  "curia,"  ff.  oRering  to  the  "curia;"  Vtdiet,  M;  T/i*- 
wmij,  35;  Bntnner,  p.  24. 

•  The  Germanic  tradition  is  continued  in  the  later  French  praetiee  ao- 
cording  lo  which  the  bastard  ia  fttill  conneeted  with  the  family  of  htB  father. 
—  trail 5;mission  of  name,  sums,  sometimea  of  a  title  of  nobility:  "Artoia, 
15O0,  1544,  144,  201 :  "Cout.  du  Bourg.  de  BniRca,"  ed.  GUlioitla  wia  Severen, 

III,  271;  "Comt^  de  Berg,"  c.  12;  PertiU,  3,  341,  I3;^oiMni,  "Diet,  de  la 
pout,  de  Norm.,"  I,  160;  Ijoysel,  62;  the  bastard  who  ia  acknowledged,  that 
is  to  say,  recognized  by  hip  father,  ia  noble;  an  Ordinance  of  Henrv  IV,  March. 
lOOO,  'iQ,.  woi^d  detuand  letters  of  nobility.   Tbua  ueoge  for  a  long  time  re- 
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at  most  to  Onip-thlrd  of  the  inheritance.^  Of  this  oUl  law,  fi>r 
&  long  time,  privile^s  for  the  bastards  of  princes  and  iiobles 
remained.*  (II)  ChUdren.  bom  from  a  mother  who  was  ju>t  nMe,' 
They  were  looked  upon  as  dependent  servants,  as  was  their 
toother,*  Enfranchisement  left  thera  in  a  lower  station.  Xeither 
did  they  inherit  from  their  father,  because  slaves  cannot  inherit, 
nor  from  their  mother,  because  the  latter  could  not  have  any 
heirs  (whether  she  were  a  slave  or  a  freed-woman,  at  least,  ac- 
cording to  the  Prankish  law) .  Their  own  inheritance  did  not  go 
to  their  relatives  (children  or  others),  but  to  their  "  domitius"  or  to 
their  patron ;  and  when  this  patron  was  the  king,  as  when  it  was  a 
question  of  a  "denarialis,"  it  was  the  Treasurer  who  collected  it. 
This  was  not  very  far  from  the  rules  of  the  later  law:  Ist,  ha3~ 
tardsdo  not  inherit;  2d,  the  king  or  the  lord  inherits  from  bastards. 

{  170.  With  th»  Chriatlan  Idtu,''  there  appeared  a  new  con- 
ception of  illeg^itimacy.  In  the  contemplation  of  the  Cbxirch  every 
child  bom  out  of  mapriage  '  was  illegitimate; '  every  union  other 

aisted  the  rule  which  conaeflts  nobility  with  Icfitinucy:  Laarhe,  "Hist,  du  Dr. 
d.  dans      Pyrenees,"  157;  "Navarre,"  ••fr.'*ll,  105;  "K.  V.  J.,"  IV,a8.,59, 

"  Cf.  "Boi  „'■  14,  8,  2;  "Sachsensp.,"  I.  51,  1;  fiefer,  II.  237. 

■  ti'rejicb  proctire:  bastardfi  of  tbe  Idac  are  pnDces,  noblEe  or  lards,  or 
Keotletni^n.  niegititniUe  sons  of  Louis  XIV,  p.  H2,  II,  Strytkim,  "  De  Lib. 
Natur.  Regtim,"  iT-ftO;  OflitUeval,  "Lea  BAtords  de  la  Maiaonde  France,"  1901. 

'  A'dAw,  op.  cit.;  ^fe^fnial,  p.  aS;  Du  Pieasis,  p.  293  (bibl), 

*  "C«d.  Th6od.,"  14,  7.  1;  "Wis.,"  "Cod.  Thfod,,"  14,  1;  Papien.  37, 
5;  "Ccd.  Thiod,"  i.  6,  7;  "L,  Rib,,"  5«,  10;  dj,  rule;  "oenruB  trapil  ftdw 
fruicuis"  ("  Kpiatolte  conciilpato-rije ") ;  "Cprt.  oenon.,"  42;  Papirn,  37,  3. 
Th«  child  of  B  rre«  man  and  the  nUve  of  aomt>  ant:  clsa  b(>lonB9  to  tho  master 
of  the  latter.  Thia  is  the  isame  ia  the  Lombard  law.  —  Bui  the  cliild  bom  of 
a  penaartent  union  ("  Form.  Sen.."  42)  between  the  master  and  IiIh  nmt  tiLare 
WBB  free  as  a  general  thing:  "Cod.  Dipl.  LaaKob,,"  no.  6;  "Roth./'  156; 
■■Liut.,"  i&B;  "Alam.,"  IS,  3;  "FriH.."  6;  "Bai  "  15,  9:  ehUd  of  the 
"ancilla"  only  has  what  his  brothers  rave  him  per  mi^crbordiani"  out  of 
the  inheritance  of  hw  father  (Paul.  "Galat.,"  iv,  301;  Grcp.  TmiM,  5,  20. 

*  Their  inllueace  is  iilrcady  very  Btrongiy  mark'ed  in  the  lawa  of  the  Lower 
Empire,  which  limit  the  riichta  of  inheritance  of  illegitiniutc  children:  '^'Cod. 
Thiod-,"  IV,  t}.  During  the  crassical  period  the  il!e§;itimatc:  ohild,  who  had 
Ho  conneetton  with  l^a  father,  hod  with  t^pect  to  hi^  mother  the  s&rat--  rights 
as  a  le^timatc  child:  Gtrar-i,  p,  180,  With  Constantine  forfeiturra  and  in- 
capunlleH  tiudilenly  made  their  appearance. 

*  Tanniiiolo^:  In  Rome:  "tiberi  natiirales,"  "epuiii,"  "  vulgo  concepti."  — 
The  most  widespread  term  in  Western  Europe  ia  ■■bastard"  or,  "fiUde  bast" 
that  ia  to  sav,  a  child  begotten  upon  a  pack-saddle,  e»  they  say  in  Englishr 
"bankart,"  bevotten  upon  a  bcuph;  in  Grrmany.  " Winkelkind  "  or  "Hor- 
nung,"  child  of  a  comer;  varioua  terms  cailinf;  up  the  idea  of  irregular  birth, 
of  r«Bceptian  outride  of  tbe  nuptial  bed,  "  WiMililgel,"  wild  bin!  (without 
family),  "Avoltrea,"  children  t>oro  of  an  adv]leret*a,  "Sacnli-gea,"  sofu* 
of  prieets.  "MancefCs"  {"yiete  Part,"),  SoOS  of  a  proatitut«,  "Bort," 
•■eampi"  f'Bflrd.,  A.  C.">;  ef.  G.  Sand,  "Frangoia  le  Champi'':  Grimm, 
L  655;  "Hijo  de  Ganancia,''  "F.  de  Nav.,"  4,  4;  "Siete  Part,,^'  IV,  15,  I; 
Du  Coupe,  see  "Bastardus." 

'  In  the  thirteenth  century  eacclueive  jurtBdiction  of  the  eooIeBiaatical 
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than  marriage  was  a  sin.'  It  punished  this  illicit  iQtercouTse  upon 
the  person  of  the  parents,  and  even  upon  that  of  the  children,  for 
these  latter  came  into  the  world  with  an  original  stain  {"macula 
bastardiaa ").  It  was  especially  severe  as  regarded  children  bom 
of  an  adulteress,  bom  of  an  incestuous  conBection,  or  the  sons  of 
priests  ("ex  damnato  coitu  ").'  The  dishonor,  or  even  the  infamy, 
and  its  serious  consequences,  such  as  the  incapacity  to  inherit,' 
affected  them  because  of  the  single  fact  of  the  irregularity  of  their 
birth,*  Every  natural  child,  on  principle,  was  thenceforth  out  of 
the  family,  and,  consequently,  almost  outside  of  the  law.  The 
prinee  was  supposed  to  protect  them  during  the  Prankish  period, 
and  the  Feudal  lord  who  succeeded  him,  who  had  charge  of  pro- 
viding for  the  needs  of  abandoned  children,  often  treated  the 
latter  a9  his  serfs,  the  more  so  as  the  mother  herself  was  often  of 
servile  condition,*  Where  they  did  not  go  so  far  as  this,  these 
childrea  did  not  escape  the  law  of  mortmain,*^  and  they  were  not 
allowed  to  inherit  from  their  mother,  excepting  under  some  Cus- 
toms in  which  the  rule  "no  one  is  a  bastard  on  his  mother's  side" 
was  followed.^   They  were  likened  to  aliens,  who  were  also  with- 

wiurts:  "Siimma  Noma.,"  c,  25;  i^.  Beaum.,  18,  3;  45,  16;  C,  35,  q,  7, 
c.  1;  C.  32,  q.  4,  c.  15.  The  regiater  of  the  ecclesiastical  jmlBe  of  Cerisy 
bean  witness  to  the  great  numtHT  of  bastonls.  It  is  the  same  in  Navarre: 
ILagriee)]  BmUaric,  I,  95;  "Jast.,"  p.  od,  243. 

■  Sainl  Thomae,  "Smama  Thtol.,"  3;  "9upp.,"  q.  68.  Traces  of  these 
idt<as  «epeoi&lly  in  ''Siete  Part.."  LV,  13  and  15. 

'  "I.,  <1t  Droi?,"  no,  770;  us  contrasteKi  with  childreii  bom  "es  eoluto  et 
Bflluta,"  that  is  to  say,  of  persons  between  whom  marriage  waa possible  (^mple 
natur^il  ehildren).  ''Nefarii,"  children  of  clericals.  Ante,  "  Imped inienta  to 
Marriage."  — Benecke,  "Strafpechtl.,"  Lehre  v.  Ehebrueh,"  18S4;  "Siete 
Part.."  VII,  UHseq.;  Lim^noii,  " Figli  Adult. e  Intreat.,"  1890;  DMouesjeau, 
IV,  398  (ed.  1772). 

•  "Sal.,**  14,  16;  "App.  Marculf.."  52,  54;  "Capit.,"  7,  473;  cT-  Pa'Ml, 
"Galat,,"  iv,  30;  Gralinn.  "D.,"  34;  Freuien,  5  74. 

•  "Bord.,  A.  C,"  177;  out  of  hatred  of  the  eb  of  fortucatlon:  "Joat.j" 
p.  30,  34. 

'  Their  eitu^tion  ie  Kimilar  to  that  of  Beifa  and  of  aliens,  without  ita  being 
tMMdble  to  compare  them  absoliitcty  find  in  every  place-  —  "Conc-  TolMe, 
655,  C.  10.  Bastards  of  priesta  are  the  serfe  of  the  Church  of  their  fathers: 
■'Bouig,,  A.C.,"  IB;  "Bourb,,"'  164;  "Bout.,"  I,  95.  Rights  of  collMting 
tribute,  of  rocl.uniiiig  and  of  lees  for  the  marriage  of  a  vassal:  Bacquel,  "Dr. 
d'AiUjaine."  I,  4;  '"Laon."  7;  -ReimB,"  338;  Lov-tt.  2.  1.  1;  Ragueau, 
se«"BaBtard";  I«|/ed,42;  Mortmain:  " Et.  de  Saint  Loui§,''  1,101;  "Oiira," 

I,  668,  S46,  913;  "Bonl.,  A.  C,"  77;  " Bourg.,  A.  C,"  l&S,  199,  S8  (Giraud, 

II,  302);  Viiry,  "Etudes,"  I,  p.  297;  Brwisd,  p.  955;  Stobbe,  "D.  Privatr.,'' 
{  47,  3,    (la  certain  localities,  the  Esme  burdeoa  es  eeifs.) 

•  According  to  Beamnftnoir,  tbe  bastard  does  not  have  the  station  of  his 
father  nor  that  of  his  mother:  i-/.  45,  76,  36;  Deamarea,  '240.  In  the  Bame 
wav  in  England,  the  bastard  is  a  free  man:  lAttUton,  1S8  ("filius  nullina"); 
Pdlock  and  Maiilund,  11,  394  (William  the  Baglard?). 

'  "Saehaenflp.,"  I,  51;  Bovi.^  I,  95;  Choiievuirlin,  56.  In  localities  where 
this  maxim  ia  received  the  illegitimate  child  forma  a  part  of  the  family  of  hia 
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oui  lineage,  who  had  no  eoimection  in  the  country.'  Among  other 
incapacities  w-hich  affected  them,  and  which  sometimea  persisted 
for  a  long  time,  figured  those  of  receiving  ecclesiaatieal  benefices,' 
of  Mercbiiig  pubHc  functions,^  of  being  judges,  sometimes  even 
of  being  witnesses '  or  of  acquiring  fiefs.'  In  the  time  of  Deau- 
manoir  their  admission  into  the  hospitals  is  even  doubtful,"  and 
an  echo,  as  it  were,  of  this  repulsion  is  found  in  the  singular  rulca 
of  some  German  States,  according  to  which,  in  the  eighteenth 
century,  their  bodies  had  to  serve  for  purposes  of  aoBtomical  dis- 
section.' The  Church  only  favored  bastards  in  two  waj's:  1st,  in 
formulating  the  rule  that  every  natural  child  *  has  a  right  to  main- 
tenance at  the  hands  of  his  father  and  mother;  2d,  in.  facihtating 

moth^c;  he  ie  a  straager  to  his  father  CTranconia,  Colmar.  ColoRDe.  etc.)' 
Netherlanda  aad  BelKimHh  see  KoenigsiuaTUT,  p.  43  {.and  biol,).  There  -n-aa 
same  cooflict,  however,  ns  to  whethn*  lie  ioheritcd  from  his  inatcrDal  relatives 
as  well  Irom  his  mother-  la  ^auth^rq  HqU^tiiJ  a  cluld  bom  of  an  aduJ- 
tercas  oi  of  an  incpstuoufi  union  inhrrits  from  his  mother:  ef.  Dt  Maurou, 
"L*  Noblesse  MatCTiidle,"  1S82;  Histoii,  id..  Fkker,  III,  437. 

'  There  is  often  a  qUEstion  to  " e.'cpiectatio  alliBnorum  el  bastuntormn": 
■■OUm";  Table.  Bee  "  Baalardi." 

•  Dig.  X,  "de  fi!.,  preshyt.  c,  ut.  ftl-"  ("Poitiers,"  1078);  "-Treate," 
was.,  25,  c.  15;  "  Mfm.  du  Clerttt,"  12, 697.  .SomelLmea  they  arc  pot  adautt«d 
W  the  doctor's  degree:  "Sietc  Port.,"  IV,  15,3. 

»  "JOBt.,"  34,  36  ianndmenlof  election);  PUhou,  "Lib,  d'EdUae  Gall.," 
21.  D'Agueaaeau  iniunt&in.i  that  the  point  ib  in  thspiitc  (the  OrainaDCce  are 
silent).  In  Ftoiue  the  "i^parii"  tlieniEelvcs  were  rapoble  of  oeeuming  public 
(ujicttoofl.  In  Germany  the  Diet  of  the  KtHpifii  must  have  enacted  tha.l  tig 
inquiry  ehauld  be  made  into  the  Icgfility  or  illegahty  of  a  p«reon'A  birth  be- 
fore he  was  fldmilted  t«  a  [irofcssioD  or  trade:  "Landr."  (Pruaaian).  II,  2, 
662;  "Cod.  Autrich.."  1.  3.  161. 

•  Braumartmr,  39,  22„  40,  37,  63,  2  fnat  admitted  to  the  duel  at  law  agunst 
pereona  of  a  different  station):  "Jostice,"  pp.30,  34.  74,  81.  17":  Stobbr.  i  47, 
^;  "Vetus  Auctor  dc  Beaef.,"  1,  4,  In  Germany.  locoJitiea  where  the  bmstaia 
is  "rechtloa";  Heiteicr,  I,  193;  Kocnigswarter,  p.  4S;  "F.  de  Nav.,"  4.  4,  11: 
"JoBt.,"  177. 

»  "L.  Feud.,"  2.  28,  10;  "MUan,"  1219,  29;  IMl.  II,  02;  Strvve.  "  Juriapr. 
Heroifia,"  IV,  530;  "Et.  de  Saint  Louio."  I,8S;  LomU  60;  "Bourg.,  A.  Cf,," 
20,  etc.;  "Sflchjiensp.  Landr.,"  III.  54,  3;  PcHiit,  3,  388,  10  (C.an(bu). — 
Lailri^re  aays  [Lo^sd,  60)  that  they  were  forbidden  to  acquire  lnnds,  tief», 
copyholdii  or  alloiliu!  naldings  (oae  might  argue  the  contrary  from  an  enact- 
ment of  1329,  which  gives  thia  authority  to  two  bastardii).  The  ".Siunina 
Norm.,"  35,  6,  recognizei  them  aa  having  a  right  to  acquire  excepting  through 
inheritance. 

•  46,  4;  he  comparca  them  to  aliens. 

'  "Ht*se."  "  Brunsn-ick,"  StoUie,  §  47,  3,  Formerly,  in  certain  localities 
they  went  so  (ar  as  to  refuse  them  religious  burial. 

'  Even  one  born  of  aa  adulteroua  or oC  aa  incestuous  lUtlon:  Dig.  X,  4, 17, 
10;  4,  7,  5;  c/.,  however,  "Joetic*,"  p.  2l2.  {  n,  "iQ.  f.";  "Montpdlicr,'' 
1205,  13;  up  to  three  yeare.  CJ.  eanoa  lav  n-it)i  regard  tft  lawful  hliatioQ; 
"'Alai8."20;  "L.  d,  Droie.."  SSI;  Soufanic.  "Inat  ,"  1,  10,  12;  /J'.4(fi/.'«foit, 
34th  '  plaid";  Loytel,  1,  1,  41.  Some  Customs  say  that  a  baalard  from  the 
time  he  is  bora  w  understood  to  be  out  of  the  eare  of  lus  parentH;  but  it  ia  md- 
judged  that  whoever  has  a  child  ciuet  support,  it:  Ltf\r,  p.  122;  D'Olive., 
'•Qutat.,"  II.  p.  100  Ced.  1638);  PanlaM,  "Be  Alim.;'  2,  9. 
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their  legitimation.  In.  an  indirect  manner  it  came  to  their  assistr 
ance  by  obliging  the  seducer  to  mnrry  the  girl  seduced  or  to  give 
her  a  marriage  portion  (action  "due  vel  dota*')-' 

§  171.  Th«  LftT  of  the  Monuehle  Period  raised  the  condition 
of  bastards  as  it  had  impro\-ed  that  of  serfs  and  aliens.  The 
majority  of  the  old  disabilitiea  disappeared.  The  seigniorial 
right  of  bastardy  became  transformed  into  a  domanial  right;  ^ 
in  this  way  its  abolition  was  facilitated.  It,  however,  maintained 
the  principle  that  bastards  had  no  family:  "nee  genus  nec  gentem 
habent";^  an  untrammeled  mind  like  Montesquieu  then  justified 
the  inferiority  of  bastards  by  reason  of  the  interest  of  society  with 
respect  to  marriage.  The  recognized  right  of  natural  children  to 
maintenance  allowed  them  to  seek  out  their  father  as  well  as 
their  mother. 

§  172.  Th«  Condition  of  Baatards  is  summed  up  Snally  in  a 
few  remnants  of  their  old  incapacities,  and  in  the  idea  that  they 
have  no  family,  not  even  a  maternal  family,*  and  that  as  a  conse- 
quence they  are  not  submitted  to  the  paternal  power,*  but  simply 
to  a  guardianship,  and  that  they  do  not  inherit  the  title  of  nobility 
of  their  father."    Ist.  The  inheritance  of  the  bastard  belongs  to 

■  "Esoaue,"  ^i,  16;  "Deuter.,"  jcdi,  28:  Dig.  X,  16,  I;  BrU?,  p.  557; 
Cennan  common  law.  Idem.  Custom  of  the  South,  for  example,  Lizal,, 
Arl.  32;  "Montcuq,"  11. 

»  At  leosl.  from  the  fourteenth  century.  —  The  bajtardH  declare  them- 
selves to  be  king's  nieri:_  r/.  "Et,  de  Sitint  l.;«iiia,"  2.  3t ;  "Olitn,"  I,  49-5-,  15; 
"Olim,"  II,  450j  "Ordinacio*'  of  1301,  as  to  persons  in  mortmain,  atienH 
and  bnatardB.  1  he  people  of  the  king  A  the  lord  both  claim  them:  Rofjueau, 
aee  "Bord.,  A.  C."  77;  "Gr.  Cout,,^'  I.  3,  p.  103:  [mmbt^.  I  574;  IV,  520; 
VII,  156.  ExceptioE  tlie  lords  jiisticea  have  a  ri^nt  to  claim  them,  according 
to  g«ncra!  opinion,  it  the  bastordfi  are  born  within  their  territory',  live  there 
and  are  treapa.3Bera  UpOn  it;  Loyael,  65;  Boui.,  I,  85^  103.  —  England:  Roy&l 
rigltts  at  every  period. 

*  A  nrincijile  contrary  to  the  m!es  whieh  continue  to  exist  among  the 
high  nobility  of  Germany:  tranamitting  of  the  falher'a  name,  patetnal  power, 
Apanage:  Brunner,  p.  10. 

'  He  takes  the  name  of  whichever  one  of  his  parents  with  regard  to  whom 
his  filiation  has  been  eaiublished,  —  of  his  father  if  he  has  been  ref;ogni»ed  by 
both  of  them:  Denisart,  see  "Qtieat.  d'Etat." 

'  He  is  out  of  the  care  of  bia  parents;  he  has  ni>  need  of  the  coiwent  of  laid 
pEU^atfl  in  order  to  marrj-:  Loifffl,  I,  1,  41;  "Roi.^in,"  p.  S3,  At  the  age  of 
hfteeu  he  iaH  alietlate  h'tB  pOBscafhoe,  whereoS  the  legitimate  children  were  aOt 
able  to  do  this:  (Latif.)  "Bret,,  T.  A.  C,"  36R.  267;  "A.C,"  452;  "N.C.j" 
478;  "  Joatice,"  p.  81 :  the  bastard  cannot  eall  upon  his  mother  to  appear  in 
court.  The  cuatody  of  illogttimatc  iibildren  wag  entnisted  by  the  eourta 
Bometimes  to  their  father,  someticnes  to  their  mother,  and  aometunes  to  tiiird 
persons:  poxU  "Guardianship." 

*  Sec  feudal  period.  In  fact,  bastards  of  mere  gentlemen  are  commoners, 
lho»G  of  the  higher  torda  are  nobles,  but  of  an  inferior  degree:  Guy  Coquille, 
on"Niv.,"  17.  2«;  "Ord.."  1629.  197,  The  bar  placed  upon  their  coat-f.f- 
anns  was  not  at  tiiirt  a  mark  of  ba;?tiu-dy.  but  siiupty  a  at^am  of  diff'^'nc'''l>'"e 
tite  younger  cfaildren  from  Uie  beuct  of  the  house,  . 
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the  king/  and  in  exceptional  cases  to  the  lord  '  (right  of  bastardy, 
of  the  lord  over  the  possessions  of  bastards,  etc),  if  he  has  na 
heirs  of  his  body.*  2d.  The  baatard  cannot  make  a  wUI  (excepting 
of  five  "sols"  "pro  remedio  animse");  ■*  a  very  logical  rule  under 
the  Old  Regime,  difficult  to  justify  iu  the  monarchic  period. 
From  the  thirteenth  century  it  is  Hmtted;  in  the  sLxteenth,  Du- 
moulin  establbhea  the  fact  that  it  has  been  almost  everj'where 
abandoned,*  3d,  Bastards  do  not  inherit  <"ab  intestat,").*  4th. 
They  cannot  receive  by  gift  or  by  will.^  At  the  same  time,  as  they 
have  a  right  to  maintenance,*  their  parents  are  allowed  to  give  them 

'  "El.  de  Saint  Louis,"  I,  lOlJ  D<ain.,  239-242;  "Bcurg.,  AC,"  198; 
"Bord,,  A.  C,"  77;  Baeijuet,  1,  174;  Pothier,  IX,  p.  4«  (ed.  Ciw.).  Obligution 
Tor  the  Idag  or  the  lords  to  take  care  of  foundlingB,  but  an  obliaation  which 
they  endeavorwf  to  evade:  "Ajt.  Pnjl."  Paria,  1547,  1552;  Eojct  of  June, 
1970;  Regl.  of  July  21,  1070  U oundlinga) ;  Law  of  the  27tii  Frim.,  year  V 
(ajylutnft). 

'  By  what  riRht  did  the  king  or  the  lord  take  the  Inheritance  of  the  bastard? 
Because  of  the  "niundium  "  which  they  funnerly  exercised  over  hiiii,  and  which 
tCHik  the  place  of  protection  for  him  by  has  family.  Baiunuinoir,  45,  3S, 
eeea  in  this  property  B-ithout  on  owner.  GUinfille,  7,  18;  Bout.,  1,  95  l.p.  540): 
tin;  lord  doe*  a'>t  pay  llie  d«bUi  of  the  bafltard.  Brawnanvir  li^c.  ^if  only 
mention  the  m*>vablw:  "Bret.,  T.  A.  C  ,"  270;  "Et.deSaint  LouIb,"  1,103, 
103  (IV,  78J;  II,  3!;  Boviari^,  "Inat.."  1,  10,  12.  In  the  N other lajida  the 
right  of  bastardy  ^"havescot")  waa  done  away  with  at  a  very  early  time: 
Kotntgswarler,  p.  40  (in.  !289,  1296,  etc.). 

•  CoJitTo,  •"Schwabeaspi*^!,"  c.  47,    Saint-Pol,  2,  27. 

•  Lom^,  00;  Bout.,  p.  543:  "Laon,  A.  C,"  8:  "Bret.,"  4S0  Cchildren  bom 
of  an  adulteress);  "Boiirb,/'  1S4;  "Clennont,''  153;  "Et.  de  Saint  Louis," 
Ij  d7:  "The  bastard  can  give  to  charity  out  of  hia  movables":  Deem.,  24; 
aiaiuniie,  7.  IS  (vi.). 

•  Which  was  lo|dca]  as  eoon  as  the  baatard  was  no  lonser  a  serf :  Lvyiet,  60: 
Dvmoulm  on  "Lille."  20;  "Orl.,"  301,  UlJ  "Bourge*!,'^?:  "Bret.,"  451;  q< 
"Bord..  A,  C,"  77;  Btaumajwir,  45,  35;  DuMares,  24;  "Ajt-,"  J279,  1327; 
Bynktrskotck,  "QuaMt.  Jur.  Prov.,'  3,  llj  KiKTiigamarUr.  p.  47  (Brabant, 
from  1247).  —  VariouH  restrictions  udob  this  power:  movablee  only  or  a  lim- 
ited amount,  "Anjou,"  345:  "Maine,"  355;  "Poitou,"  3Bfl;  '^Hainaut," 
85,  etc.;  bora  "ex  soluiOPt  soluta":  "Bret.,"  479,  480.  _ 

•  From  their  reialivcs,  but  they  would  inherit  from  their  legitimate  children: 
"Sal.."  14,  16  (inceatuoua  children);  "T.  A.  C,  Norm.,"  75;  "Summa,"  24; 
"SchwiLbenspicgeL,"  47;  Beaum.,  IS,  19^  DtamaTe«.  239;  Boat.,  I,  95;  Ltntsti, 
1|  1,  45.  —  Cuatonifi  which  give  the  illegitimate  child  the  right  to  inherit  from 
hu  mother:  "Nul  o'eet  bftstvd  de  par  sa  m«re."  Flanjera,  NeUi^rtands. 
SiMnt-Opjer, Toumay, etc. :  tfouJ.,1,95:  BouiWa, "Cout, duBaill.d'Anttien*," 
p.  505;  I'fla  dtrMartk,  "Inat.  Jur.  Civ.  Reip.  Oinland./'  1761,  c.  II,  \  149 
(••  Ui?iie,  '  "  Louvain,"  etc  contra) ;  Miehelet,  "  Orig.,"  p.  67;  Hubw,  IV.  p.  533; 
Naples;  Car^.  de  Roia,  "'Ad  Confl.  Neap.,"  1677.  — "Afl*.  de  J^rus.,"  "C. 
de  B.,"  c.  60  (right  to  inherit  from  the  father  if  the  lawful  relative*  give  their 
oonsent).  —  Countries  of  written  law  (excepting  Grenoble):  no  inheriting 
from  the  mother:  Brttonnier,  on  Henrys,  6,  3,  1;  Salvaing,  66  ,  66.  —  The 
(lerman  common  law  had  adopted  tbe  syAtcm  of  the  "Novclls"  of  Jiutiniaji. 
Cf.,  however,  SchuUf,  p.  517;  Loytel,  440.  From  the  fact  that  bastards  do 
not  inherit  it  foUowB  that  they  are  not  aCowed  to  ewrcigo  the  right  of  n- 
pnrTl""''"H  by  a  pei^n  of  the  fi&me  lineage'. 

'  "Parii,''310;  "Ori,  "  310;  "Norm.,"  275;  "Bret  ,"  450,  etc. 
Beaum.,  IS,  20:  if  uiere  are  no  legitimate  children,  the  same  fUapiMable 
quantity  is  given  to  the  bantaid  as  to  a  stranger;  if  there  are  any  legitimaM 
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gratuities  with  some  special  object,'  These  diverse  rules  are  com- 
mon to  the  countries  of  written  law  and  countries  of  Customs.* 

§173.  Pt-Dof  of  N&tural  l^liatioo.'  —  Natural  fiLiatioa  is  es- 
tablished: (a)  by  the  voluntary  recognition  or  admission  of  the 
parents,*  sometimes  expressed,^  sometimes  implied  (in  the  case 
of  possession  of  status  only);*  (b)  by  establishing  in  comi:  the 
maternity  or  the  paternity.  The  investigation  ol  the  paternity, 
which  is  difficult  to  conceive  of  in  the  case  of  the  very  old  law," 
was  permitted  in  the  interest  of  the  child,  of  the  girl  mothers  who 
took  care  of  it,  and  in  Brittany  ^  in  the  interest  of  the  parish  held 
bound  to  provide  for  it3  needs,*  when  the  parents  were  not  known: 

children  he  only  haai  right  to  maintenance:  "AIms, "20;^' Bret.,"  475;"Sehw6b- 
erspiegel";  "Ass.  de  J6ni8.,"  "C-de  D,,"  178;  the  fftther  cannot  give  any- 
thing to  the  boatiLrd  without  the  e-onsent  of  the  legitimate  c^hlldren  or  of  tus 
own  father  and  mother;  if  none  of  these  are  living  he  can  give  him  every- 
thing: "Summa  Norm.,"  35,  2  and  3;  they  do  not  have  any  legal  share: 
Baapitt.  1.  IM. 

'  Sic,  Dum^rulin,  on  13  "Lille"  Capc'cia]  legacies,  which  are  not  excesaive); 
Loyail,  61:  legacies,  of  maiuC«nance  only,  which  etLl  continued  in  the  case  of 
cluliren  bom  of  an  adiollercse  and  those  of  an  incestuouB  union.  Jurifl- 
prude-i'ce  Kae  etill  not  very  precise  in  the  gevcnteeuth  century:  Merlin,  eee 
''Baatwd,"  4,  6;  "Adjou,"  "Maipe"';  gifts  "inter  vivos"  only;  PoiU>u, 
Brittanv:  in  usufruct.  Aa  a  general  thing  ba^tarda  are  able  to  receive  gifts 
from  third  parties  (eontni,  ''Melun"):  Bacquet,  I,  150;  Hvber,  IV,  638; 
Buffnyon,  "  Lois  Abrt^g.,"  I,  61. 

'  Bacquet,  I,  149. 

*  FtmTn.tl.  op.  cil..-  AUard,  "Pr.  de  la  Fit,  hors  M.,"  1858;  ffAiii.  "Pa- 
t«mit^  el  Fil./'  186S;  Bara,  "Preuve  de  la  Fil.  Nat.,"  1872;  Millet.  "La 
Seduction,"  1876;  Berge,  "R.  g^n.  de  Dr.,"  1878,  417;  (hTavd,  "R.  Crit. 
de  L.,"  1884,  G90;  Amiable,  "Pr.  de  la  Pat.  hors  M.,"  188S;  Rii'ei,  "Rech. 
de  la  Pat,,"  1890;  "R,  Cath.  des  loat,,"  I,  568;  11,  69;  XXII,  296;  "Arch. 
Giur,."24,  162  ;  25,  385;  "Kfifonae  Soc.,  1897,  voL  33  (Gigot);  Giacobtme. 
"Dir.  d.  Donna  Sedotta,"  IS&l;  VMUt,  p.  478  (bibL);  Esmcin,  "Mariage,'' 
II,  38. 

*  To  &  recognizing  of  illegittmnte  children  let  us  liken  declarations  of  preg- 
nancy and  corfiaement  imposed  upon  ^l-raothers  by  the  Edict  or  February, 
15<04:  it  is  necessary  that  there  be  witnesses  to  the  confinement;  thus  the 
p'roof  of  maternity  resulted  therefrom. 

'  Either  at  law  or  bj^  an  lexlrajadicia]  act_(under  private  or  authenticated 
BKol,  certififatiB  of  baptism).  A  verbal  admisaioD  would  probably  have  auf-- 
fic«d.  As  to  admisaion  by  the  moth'er,  dF.  Beaum.,  18,  3;  "Olim,''  111,  1494 
("  C.  d'Alaifl       "T.  A.  C,  Norm.,"  75. 

*  Child  boro  "ex  co&cubiua  dotuft  rtl^ota":  Baatuet,  1,  1,  2;  Ouyoi,  eee 
"Aliments." 

'  Ordealfl,  duel:  "Roth.,"  164;  Grimm.,  p.  463.  Ex.  of  De  GondwaW  in 
Komif/BwaTler,  p.  63:  "F.  de  Navarre,"  4,  4,  1.  But  ci.  bb  to  this,  "Rights 
of  the  Father.  — ''VsWrachaftaklage"  in  Switaerland,  at  the  end  oi  the 
fifteenth  eenluiy:  ffutier,  IV,  535. 

'  Poutlain  du  Pare,  VIII,  166, 

*  EnBliah  law:  the  pariehea  which  have  not  many  reeourees  and  upon 
which  t&e  care  of  the  poor  wua  imposed  under  Elizabeth  found  themselves 
icompelled  to  have  recourse  to  relativee;  "R.  h.  Dr.,"  12,  527;  KoenigsuioTleT, 

.  49;  Lchr^  p.  123;  Gia99Qn,  V,  476.    In  France  the  moaiuteriee  and  almfr- 
ouacfl  receive  childna  who  ore  forshk^n;  tbiu  the  burden  of  the  porishea  ia 
not  BO  heavy. 
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"whoever  has  a  child  ought  to  support  it."'  How  was  this 
responaibiJity  of  the  father  enforced?  *  —  (A)  Simply  on  her  Owq 
statement,  a  woman  op  girl  who  was  eneeinte  obtained  from  the 
author  of  her  pregnancy  a  provision  for  maintenance  oFthe  child  and 
the  expenses  of  confinement  for  herself:  "creditiir  virgine  partuii- 
enti.  asserenti  se  pneniianteni  ease  ex  aliquo."  *  The  custom  of 
these  declarations  is  perhaps  derived  from  the  proof  by  means  of 
the  oath.*  The  Ordinance  of  Februrary,  1556,  with  the  object  of 
preventing  coneeaiment  on  the  part  of  the  father,  provided  for 
declaratioiiis  of  pregnancy  and  coniinement  by  the  mother,  but 
without  attaching  to  them  any  obligations  for  the  father.*  —  (B) 
This  allowance  of  the  couan.«m»nt  exp«naas  had  an  entirely' 
provisional  character;  no  prejudice  upon  the  question  of  the  pa- 
ternity resulted  therefrom;  °  the  latter  was  the  object  of  £i  dis- 
tinct action,  wherein  the  mother  sought  to  establish  relations ' 
(frequenting)  between  herself  and  the  man  whom  she  held  respon- 
Mble  for  her  pregnancy  (cohabitation,*  indications  of  familiarity, 
writings),  and  the  latter,  as  his  defense,  showed  her  misconduct 
("exceptio  plurium  constupratorum")."   If  the  suit  were  won  by 

'  The  erroneous  ideas  which  were  in  vogue  for  a  long  time  upon  thU  point, 
and  which  one  cod  frnd  aet  forth,  for  example,  in  Demotombe,  have  been  re- 
futed by  Bard,  op.  cil. 

'  Loyact.59  ,  Dig.  X,  "deSponB.,"  1. 

*  FoLTt,  "Cod.,'  4,  14,  18.  FavTo  requires  &a  oath  add  docs  Hot  apply  the 
ru]«  to  tilt  woiaikii  who  IfAds  aa  evil  life:  aor  does  adinit  of  th&  declanktion 
OS  agiunst  a  married  maa,  Fourapl  does  not  repogniie  Ihwc  rcstrictioiu. 
(But  does-  not  FaiTe  look  upon  thia  maxim  aa,  in  tho  lost  aualysLi,  determin- 
mg  llie  question  of  putemity?)  This  mere  declariilion  was  adhered  to  he- 
cause  the  evpensea  of  the  confiaemeDt  were  thus  not  alTectod  bv  delay. 

'  At  N'eiifchiltcl,  ''GcnicssrorhOr,"  or  decliirauoa  made  by  the  liromai) 
during,  the  pains  of  rhildbirlih  at  a  bime  when  she  ia  liable,  ae  ahe  believes,  to 

Spear  berore  God^  aad  diirine  which  she  nsks  her  salvation  in  not  apealdiig 
?  truth  Ic/.  judgme-at  of  Godj.    Examply  cit«l  by  D.  La  Tour,  p,  59. 

*  The  Ordioaace  Vfaa  not  ubeyed  very  well,  it  'n-outd  seem,  although  a  few 
judges  made  use  of  it  &9  a  preteict  to  hav«  an  cxamiQalioa  made  of  who 
were  mispecit«d  of  being  enceinte:  Decl.  Feb.  25,  1788;  laamlt.,  13.  471; 
20,  S27;  27,  472.  Recent  Orders  -which  make  mention  of  them:  "Cwm.," 
Dec.  1.  1869;  "D.,"  70,  1,  97;  Pfanio/,  "Dr.  Ciiul,"  I,  717.  StricUy  Bpeak- 
inK,  the  father  might  not  have  been  named  ("Arr.  de  Rennes,"  March  2S, 
iai7]:  but  as  a  matter  of  fact,  it  seems  that  he  always  was:  D\ivai,  "CaMeni 
dela  Nforche,"  116;  BonnabeUt,  " MnEn^viUc, "  p.  15  {tit.  by  VioUct,  p.  46a); 
Fourwl,  see  Table,  ''  Forme  de  la  IWclar," 

*  Fourud,  p,  101;  Papon.  "Rec.  d'.Vrrets,"  18,  1;  22. 13;  "ArrSt  de  1572." 
\ery  old  jurisprudence,  myn  Founiel. 

'  Critini^ia  i>f  the  coatruy  opinion  in  Buret,  p.  39.  —  Switierlaad,  Ens- 
land:  proof  of  the  paternity  by  meaiu  of  the  oath  of  the  mother,  Hui><er,  Iv, 

5sa. 

*  BacqiAel.  "Dr,  de  Bltairfise,"  I,  1,  2. 

*  Pfirticuliir  systems  on  the  subject  of  proof,  e^.  Baret,  p.  21:  (a)  the  deo- 
loration  of  the  woman  is  a  proof  of  paternity:  W  it  is  a  semi-proof;  (c)  ebc 
gives  proof,  but  only  as  to  a  choice  between  several  men  who  are  convicted  of 
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the  woman  or  the  child,  the  latter  had  the  right  to  demand  the 
maintenance  which  the  law  gave  Lim  from  the  father; '  the  girl 
who  was  seduced  was  herself  awarded  damages  on  the  theory 
that  marriage  was  reputed  to  have  been  promised  her." 

§  174.  Revolutionary  Law.^  —  The  practice  which  we  have  just 
described  ia  reputed  to  have  given  rise  to  the  most  scandalom 
litigations  and  the  most  arbitrary  judgments.  In  the  preparatory 
work  for  the  Civil  Code,  Bigot-Preameiieu  sums  up  the  criticisms 
to  which  it  had  beeji  subjected:  *  in  this  sage  man's  phrase  "the 
man  whose  hair  had  grown  gray  in  the  exercise  of  all  the  virtues 
was  not  safe  from  the  attacks  of  a  brazen  woman."  ^  The  Revo- 
lution put  an  end  to  this  extortion  by  only  admitting  as  proof 
of  natural  paternity  voluntary  reco^:nition  (or  the  possession  of 
statte);  all  judicial  investigation  was  forbidden  (Law  of  the 
lUb  Brumaire,  year  II).'  But  by  way  of  a  sort  of  set-off  it 

ha\'ing  been  with  her;  (if)  conviction  of  oil  tlo  men  who  went  with  the  woman 
at  the  time  of  tho  coneeptioa:  Poullain  du  Pare  "PrineipoB  du  Dr.  Fr."; 
VIII,  110,  1Q6;  ■'  Ane. ,"  Denisarl,  sea  "GrosHcMe'';  Huber.lV,  536.  Add  to 
this,  opinion  according  to  wiiich  a  decision  ia  ajrived  at  based  upon  physipal 
re9eml>lfir<:e.  For  a  long  tira.u  the  maitJ-scrvont  who  had  become  enceinte 
in  the  house  of  her  mnster  vt'im  reputed  to  be  preEnant  cwing.  tti  hiia;  but  the 
imisprudence  of  the  eighteenth  century  abanaona.  this  presumption:  FoumcC, 
p,  131;  Gui/at,  see  "  Pomiciktioa."' 

'  Coquille,  "Quest.."  20;  Dtnisart,  see  "Bitord,"  30  et  eeq.:  maintenance 
4fl4  education,  n  simple  nmrriagc  portioii,  apprenticeship  m  some  trade: 
Cfiat^iorl.,  "Tr.  d^  Trois  Puissanees/'  no.  12;  '-Arr.,"  June  18,  1C07,  com- 
pelling a  rich  burgher  to  have  a  tugher-clasa  trade  taught  to  bis  Illegitimate 

'  F ournel,  p.  5.  —  Otherwise,  the  eominon  opinion,  which  sees  in  seduction 
a  tort.  —  HUtoricjiUy,  tins  last  opinion  ia  more  corrfttt.  for  the  action  based 
upon  a  declaration  of  paternity  that  can  be  brought  by  the  father  or  the 
guardian  of  the  girl  seems  like  a  transformation  of  the  ri^ht  of  the  p&rentj 
against  the  abductor  of  their  daugliter  (Frankish  period).  But  Foiirael 
givea  espreaaion  to  the  modem  point  of  view  (c/.  existing  juriapruJeate, 
which  gives  damages  to  girb  who  are  aedui^ed].  As  to  exiiitiiig  theories 
(tort,  parentage),  cf.  Dupri  La  Tout,  p.  47. 

■  Robiquft,  "La  R6vol.  Fr.,"  July  14,  1891;  Satfnoe  pp,  317,  357. 

•  Celebrated  speech  of  .Servan  in  1770  (at  Grenoble).  Let  us  notice,  how- 
ever, that  neither  Fournel  nor  the  writers  of  the  oi^litoenth  century  make 
any  allusion  to  these  abust^.^  There  arc  more  illegitimate  cliildren,  but 
fewer  abortions  and  caaea  of  infanticide  in  countries  where  to-day  an  in- 
vestigation of  paternity  is  admitted. 

'  Fewt,  X,  154,  71 ;  cf.  L.  Fftnoher's  estimate  as  regarda  England:  Olaswn, 
VI,  291  (Laws  of  1835,  1872,  187o). 

\rts.  1,  S,  14,  11,  12,  13.  See  La  Bard,  op.  cU-,  p.  55  et  seq.,  an  analysis  of 
this  confused  legislation  and  of  th^  jurisprudence  UfK)!!  thU  point.  —  (-\)  In 
■ord-er  t&  obtain  maintenance  the  iJIegitiaiate  child  can  prove  tis  filiation  by 
all  the  meana  which  were  formerly  made  use  of,  eictflin^  an  imesti^oUon  <i/ 
■patfmity.  The  ■posstaaion  of  status  ia  admitted  oaly  if  the  parents  are  dead. 
—  (B)  Same  rule  for  the  claim  of  rights  of  inheritance  if  the  inheritance  opened 
after  the  I4th  of  July,  17S9,  and  before  the  TJth  Erunjaire,  year  II;  if  it 
opened  after  thia  date,  then  recourse  is  had  to  the  Civil  Code.  The  retroac- 
UvcncBS  of  the  Law  of  Bnuuaiic,  year  II,  was  abolished  by  the  Decree  of  tho 
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ameliorated  the  condition  of  natural  children  by  giving  them 
the  same  rights  of  inheritance  as  legitimate  children  had.'  This 
was  to  go  in  an  exactly  opposite  direction  to  that  of  the  Old  Uf- 
frfme,  under  which  natural  children  could  easily  find  their  fathers, 
but  gained  little  thereby,  because  they  had  no  rights  of  inherit- 
ance. The  Revolution  gave  them  these  rights,'  only  it  imposed 
upon  their  attainment  conditions  which  are  so  difficult  of  fulfil- 
ment that  very  few  of  them  succeeded  in  benefiting  by  the  re- 
form. The  forfeitures  which  formerly  affected  natural  children 
were  no  longer  considered  aa  a  punishment  inflicted  on  the  chil- 
dren because  of  their  parents'  fault.  In  the  eighteenth  century 
they  were  justified  by  reasons  of  social  interest;  thus,  the  Advo- 
cate-General Segnier  said  in  1779:  "It  was  recognized  that  the 
strongest  brake  on  illicit  unions  was  to  punish  the  children  who 
were  the  fruit  of  them."  These  were  utilitarian  considerations, 
which  the  legislator  of  the  time  of  the  Revolution  did  nut  take 
into  account,  because  he  clung  by  preference  to  the  theories  ol 
natural  right  and  to  the  humanitarian  ideas  so  much  in  vo;^e  at 
that  time;  legitimacy  of  buth  seemed  to  confer  pri\'ilege5  as  little 
justified  as  tliose  of  tlie  nobility;  he  wanted  to  abolish  them, 
and  to  give  the  natural  child  of  whom  religious  and  aristocratic 
prejudices  had  made  a  sort  of  pariah  of  the  family  the  same  rights 
a3  his  brothers;  as  he  was  not  guilty  of  any  wrong,  it  seemed  in- 
iquitous to  pmiish  him.  On  the  other  hand,  motives  of  policy  pre- 
vailed at  the  time  of  the  drafting  up  of  the  Ci^Tl  Code;  natural 
children  were  sacrificed  with  a  view  to  the  fostering  of  marriage: 
the  investigation  of  paternity  was  prohibited,  as  it  had  been  under 
the  Revolution  (Art.  340);'  at  the  same  time,  the  rights  of  nat- 
m-al  ciiildren  were  almost  as  limited  as  they  were  in  the  old  juris- 

3d  Vend.,  j-ear  IV,  afterwards  by  the  I^aw  of  the  15th  Therm.,  year  IV. 
Cf.  Decrwof  the20tb  Vend.,  year  iV.  There  was  no  distinciion  mad*  between 
ordinury  illegitimate  childreQ  anil  those  bom  of  an  adulteress  or  of  an  in- 
cestuous tuiion., 

'  D.,  June  4,  1793;  Nov.  2d,  1793  (or  12  Bnua.,  year  11);  Simy,  "Cod. 
Civ.  Iat«na.";  Table.eee  "Enfant."  Nn^t  only  with  regard  to  the  poBeeaaioDa 
of  th«r  father  aad  o»th«,  but  alw  with  regard  W  those  of  ooBlRter*!fl.  Aa 
to  children  ham  of  an  adulteress  or  an  incestuous  union,  they  were  also  recog- 
nised m  having  a  ri^ht  of  inherit aaee,  but  a  leaser  one;  they  bad  onivthira 
of  tlir  fiiiAre  of  a  legitimate  child:  Civil  Code,  7^7.  —  Aiialogoua  rules  in  Che 
legislntion  of  Joseph  1 1 :  Koenigtwarter.  p.  62. 

f  CiL!ntxtc(T^.t-.  "  iDdi^iduats  cannot  be  victims  of  the  fault.'!  of  their  fathef. 
tHMinlieritance  is  the  oeiialty  for  great  crimes;  has  the  child  who  is  bom 
M>mtnitled  anv?  .^dq  if  marring'e  is  a  valuable  institution,  its  swav  can- 
not be  cstcndTed  to  include!  lim  destruction  of  man  and  of  the  rights  of 
dttzenfi. " 

•  It  waa  the  iUQt  m  Uw  Projected  Code  of  the  CoDTentiop,  I,  4, 12. 
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prudence.  This  rather  inhmnan  cnmhiittrinn.  ■baciu  onlv  the 
harshness  of  the  mten-eniit?  law  was  gireti  a  place,  is  net,  the  fast 
word  in  le^aUtioa.  For  more  thao  tfailt}*  ycM%  riuvp  oitians 
have  been  directed  a^iosC  it,'  and  the  qrston  ai  th«  C'nH  Code  is 
f&r  fiom  hft^'ing  pervaded  the  majoci^  of  fcMogn  le^shtjons; 
these  latter  !uive  mnained  ofdmanly  at  the  fanner  rule,  which 
pennitted  the  investigatjoa  of  the  paternity.' 

I  175.  LAgitimaaoiL,  which  was  loo^  unknown  to  the  Roman 
law,  owed  its  oti^  to  Christisn  ideas:  fmcn  the  day  when  con- 
cubinage  was  looked  upon  as  a  wrong,  means  of  ameiuling  it 
in  the  interests  of  the  chOdren  '  were  dex-ised.  OmstanCine  and 
bis  successors  crested  of  it  a  privily  which  was  only  applicaUe 
to  "liberi  oaturales"  (issue  of  eoocutunage).  Th^  prov-istoos 
passed  into  the  canon  law,  which  exteoded  the  Roman  institution 
to  all  legitimate  children,  with  the  exception  of  those  whose 
parents  could  not  have  married  at  the  time  of  the  t-onception  " 
(boi-n  of  an  incestuous  *  or  adulterous '  union).  Although  it  ad- 
mitted two  sorts  of  legitimation,  these  %'irtualJy  were  only  one, 
that  is,  legitimation  by  means  of  subsequent  marriage;  this  was 
still  accomplished  in  the  thirteenth  centurj-  in  conformity  with  a 
rite  of  adoption,  or  one  analogous  to  those  of  adoption,  by  the 
placing  of  the  children  under  the  "  pallium"  with  which  the  spouses 
are  covered  at  the  time  of  the  celebration  of  marriage  according 
to  the  GalUcan  liturgy.^  For  a  long  time  ignored  in  France,  as  in 

'  ^coflM  "L'Enfant  hore  Mar.,"  IS65;  "Le  Dr.  dc  lUnfant."  ISSS; 
JaequuT,  "Thfae,"  1873;  Lacednia,  "Acad.  I/g.  Toul,"  23,  316;  rkuiUW, 
"LaFemme;'  18S5. 

'  Puprf  h  To»r,  "Th^M/'  At  la  Ontmiti  "Rwh,  de  k  Pater. 

Natur.,"  isas.  In  the  exiBung  l&w  it  \i  possible  to  distinguub  bct-n-e^n  two 
prindpA]  systenu,  —  the  system  of  patcmaty  kiuI  tb«  s}-3t«in  of  maierniity,  — 
BOt  counting  muod  Bystems  sjid  the  variatioDs  of  the  tvo  former ;  Slarckt, 
"La  Famille,"  p.  249. 

'  Girard,  "Manuel,"  p.  180.  —  As  tolegitimiE&tionbywill,c/.'p(M(,  "Brachy- 
lopa,"  ■'AppoiDLment  of  an  Heir;"  "Nov.,"  74,  117.  The  "Siete  Part.," 
IV,  15,  admit  of  aevcrul  other  meihods  of  iR^timiEatian:  aa  oSering  at  the 
court  of  the  iaag,  a  will,  a  rhaiter  nod  tnamage. 

'  Cf.  Prvwen,  |  74  and  authors  citc'd. 

■  U^lm  the  impedim^iite  due  to  rektiQuahip  could  be  raised  with  the 
BOPBtADce  af  dupeq^Atiom.    Sw  also  Fteiatn,  ibid. 
*  Bfaumanmr,  18,  5. 

'  Cy.  tho  Roman  "yiammeum"  (from  which  are  derived  "nubcre,"  "nup- 
tiip").    Reply  of  Nicholas  I  to  the  Bulaarians:  Abbi  Duchetnf,  "Orig.  dii 
Culte,"  p.  413;  Beawnionmr,  18,  ?2;  Du  Can^e,  see  "Palliurei";  "Aoste,"  I 
20,  31.    Loyed,  f>8,  ftRain  mentions  it.    From  which  the  name  "montellaii '' 
pirea  to  these  children :  Pollock  niul  M..  II,  395:  SchraeditT.  594.      "'  Amoil- 
ler^,"  "Aleaute."  niL-anijig  legitimized  ("Jostice,''  p.  38,  209.  2121;  Srftiiiari 
"De  Antifiuo  liitu  Liberoa  Lcgitiin.  per  Pallium.''  1747;  Micheltt.  '■Orig.,' 
p.  10;  <?ri77imf  p.  463  (eymbolfl  of  tho  tihoe,  the  cloak,  etc.).  —  C/".  aa  to  Bur- 
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many  other  countries,  perhaps  because  the  Theodoslan  Code 
made  no  mention  of  it,'  perhaps  because  it  was  opposed  to  the 
spirit  of  Itarbarian  im'  as  to  uiiionB  of  a  lower  order,  legitimation 
gradually  came  into  general  use,  thanks  to  the  jurisprudence  of 
the  eccl^iastical  tribunals;  the  Renaissance  of  Roman  law  was 
not  a  stranger  to  it;  a  Decretal  of  Alexander  III,  1172-80,  "taitta 
via  est  matrimonii,"  *  made  it  Clmstian  common  law.  According 
to  the  canon  legislation,  which  was  not  applied  without  resist- 
ance," legitimation  ought  to  produce  the  very  fullest  effects;  *  it 

baiian  law:  among  the  Lombards,  declamtjon  msd«  to  tEie  "Thiox"  with 
the  coDseDt  of  the  leigitiinute  chlldnm:  "Ruth.,"  155;  "As.  dc  J&rus.," 
"C.  de  B,,"  178;  LoyMl,  03. 

'  Loytel,  m,  a.ad  LaurHrt'ii  note;  "  L.  Rom.  Wis.,'M,  6.  C/.  ■' Roth.."  155. 
—  The  "Conat.  de  Ck)itatiuitia,"  "Cod.  Ja-sl.,"  5,  27,  5,  U  conlemnlated  La 
Julian.  "Epit.,"  32,  3;  "Petnis,"  I.  41;  "Brachyl.,"  1,  9.  14  (icgituaizMlioo 
by  maniage,  by  rescript  of  the  prince,  by  the  fact  that  nnie  nuM  been  appointed 
"ut  lefcitimushercs":  Julian,  fi2,  ID:  anil,  haiUly.  by  tli«  f&ct  thut  coWhitu- 
tiob  *lth  the  mother  Iflilcd  antll  her  death;  jiilirm,  82,  12J.  Tcej  dc  ChorCrea. 
•■mc."  31.  ;V2  iPour,Mt,  "R.(J,  H,."  1898,  p.  46.  The  "Schwftbonsii.iegell.'' 
147,  378,  ttdmita  of  it  contrary  to  tne  general  praetiee  in  Germany,  wh^re  it 
only  nrevailwi  .afttr  t!i«  fiixtwtnlh  Pfiiturv;  Kovuigswartcr,  p.  42.  —  England: 
an  ttcloiiljun,  dettl  of  the  king,  and.  finally,  tn  the  i'x:<.!hifiion  of  every  other 
mciuu,  ai^t  uf  Parliamenti  Brofton,  1,  4:  no  li^gitimizalion  by  subsequent  mar- 
riMe:  (JlamilU.T.m:  "  Flpln,"  30. 4;  Slalutrof  Mt-rtoQ.  1353,  c.  9;  Marnier, 
"Etubl-  dc  Norm.,"  p.  174;  PoUock  and  MaiUatid,  11,  393;  Btiickatone,  I.  Ifl. 
Bubacqut:!)!  marriage  does  oot  proHiucc  lliia  effect  with  tvgojd  to  thildren 
bom  previotialy,  excepting  in  the  i:aav  of  t!ic  dilest  baalard  and  the  younger 
ChM  Iff  a  marricfl  uwrtan  (the  illegitimate  child  who  is  tlio  cldctit  poHstswoj  all 
his  life  th^  pntemuE  inhenl-ance  nitKout  hia  yoitnger  brothior  haimg  Any 
cloira  upon  it,  the  "  filius  inulii'rsitus"  or  one  bom  of  a  married  woman;  after 
bis  death  tho  Latter  haa  no  authcirity  U>  Aet). 

'  Dig  X,  17,  "Qui  Filii  Bint  L*g.,"  6  ["eptMopo  Exoniena").  Cf.  ibid.,  I; 
"Josti<ie,"  p.  209;  "L.  d.  Droiz,  1,  no.  22.  GrutLau  duos  not  eeem  Lu  bave 
forGseen  tbe  question. 

»  Cf.  Loytel,  63;  Du  Phmif,  p.  530;  "L.  Feud.,"  11. 26, 10:  exclusioD  from 
inherittriK  fiefs.  "Lib.  Consuet.  Imp.  Rom.,"  c.  105,  At  rerrara  they  inherit 
only  nith  the  cunwnt  of  the  iiKUatt^s.  At  Rome  thrv  tatie  but  one  fourth 
of  that  n'hich  they  would  bave  tal^oa  had  they  been  l^B^itiitiuto:  "Stat,,"  1, 
84.  —  la  FJngland  the  baroos  opposed  the  clencols  who  wished  to  int.po«i(icc 
U^timixation  by  3u.bs*<iiii--at  iiiArriaKe:  "Nolumuti  Ic-gc^  .\iisliic  muiari," 
th^  Bay  (tjlatute  of  Merlon,  12.S3,  9;  Brnrloiij  "Xota  Book,  i,  l(>ii;.the 
true  reason  of  their  oppoution  wan  owing  la  the  injury  which  they  would 
sustain  from  the  decrease  of  the  number  of  bostarda;  in  fact,  "the  mor^ 
bastards,  the  more  escheats."  Grositcteste  alfirmi^  that  tbe  old  En^lL-h 
euBtom  was  in  accord  with  the  ctmon  law;  PoUock  aiid  MaUland,  II,  ^95; 
OlMsori.  Ill,  183. 

*  However,  we  inust  aot  go  so  far,  ae  some  hove  wished  to  do,  aa  to  give 
m&rriaHe  a  retroactive  cifcet  tliat  fiwa  bark  U>  tbc  day  ol  the  ronci'i^tion  l  or 
even  to  th^  day  of  the  birth) ;  tbe  fi^^lion  of  a  isort  of  ^Cret  OiarriuKL^  wliich  ia 
supposed  to  have  taken  pUce  at  thut  time  is  a  pontradittLim  of  the  solutioQ 
set  forth  by  Heavrnanoir,  18,  24,  with  nwpect  to  tbe  right  of  nriniogcniture; 
the  cliiliiren  iKira  of  a  marriBKo  previous  to  the  one  whLcJi  legitimiBea  th« 
IILcgitLmate  child  have  tbe  right  of  ji rim UKunJ tore:  Bout.,.  1.  So;  Bran. 
"Success,"  I,  500;  Argvu.,  I,  SO;  IrAfrtcMeav,  7,  438;  BinUaric,  "Inst,,'' 
1, 10,  13. 
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ensued  as  of  right  by  virtue  of  marriage,  and  even  id  spite  of  the 
parents  and  in  spite  of  the  children,'  provided  that  tlie  filiation 
was  certain.' 

§  176.  Leeltimation  Tjy  Roftcript  from  fcho  Prlnoa  (letters  from 
the  king) '  had  lea-i  effect  than  the  preceding  (legitimation  "ad 
honorem,"  but  not  "ad  successionem ")  *  and  was  scarcely  ap- 
plied excepting  in  cases  where  marriage  was  not  possible.^  Legiti- 

'  TAg.  X,  4,  17,  6.  But  ao  previous  recognition  was  admitted,  bis  is  the 
ease  in  the  Ciril  Code^  331.  According  to  thp  Dwdftralion  of  163B,  6,  and  the 
Edict  of  1697,  8,  mamuge  "in  extremis    did  not  legitimize. 

'  "Brautkinder"  (cliildren  of  betrothed  porBous)  in^  Switaerland:  they 
are  ordinarily  Icgituniacd  by  eubsequcnt  maTri4^e ;  if  marriage  ia  not  possible, 
for  example,  aa  a.  consequence  of  the  death  of  one  of  the  betrothed,  they  are 
treated  as  beLag  legitimate:  Huber,  W, 

'  The  popy,  the  emperor,  the  king  aad  the  lords  competed  with  one 


{Innocent  III,  1301)  IfgitLniize  thti  tUegitimitte  cliildr^'-n  which  he  had  hud 
by  Agnea  de  MiSrami  (i>,  Bimqtmt,  19,  406).  Louia  XIV  himself  l^timised 
hia  own  ehildren:  "Gr  Cout,,^'  1,  3  (p.  95);  '-Josticc,"  p.  36;  "Ord.,"  XV, 
p.  28;  Isambm,  Table,  see  "Legitimation";  Bacqutl,  1,  190;  VxalLel.  p.  475, 
Citea  CliaiUol.  -Piiv.  du  Clerg^."  1S68,  p.  32  {sons  of  priesta).  After  the 
end  of  the  thirteenth  centurj'  letters  of  legitiniizHtion  had  to  be  regiaterod 
with  Parliament  a.nd  at  the  Court  of  CounLs,  wliich  allowed  the  idng  to  cancel 
the  elTect  of  every  legitimization  which  took  place  outside  of  thi*  iToiiiaiiiip  of 
the  lords.  The  OrdiuanceM  of  1372,  H0«  and  16^7  sanctioned  tlik  exaluciive 
right  of  the  king  {Isimiberl,  see  3712);  Loifnd,  62.  An  a  very  great  uxcep- 
tion,  the  right  of  legitinu  ling  wat}  granted  to  the  Dye  de  Berry  in  hia  capacity 
of  Lieutenant  ol  the  King,  13$U.  The  eatiooists  matntiuDdd  that  th^'  iiopt: 
l^itimized  "ad  Bpiritualia'"  and,  as  a  consequence,  "ad  temporalia "' :  Has- 
(iefma,  p.  319;  Decretal  "Per  Venerabilcra "  (Dig.  X,  4,  17,  IS);  D.  Dotiqriel, 
19,  406;  F'iihou,  "Lib.  de  I'Eglise  Gall.,"  21:  the  pope  cannot  legitimiie  so 
aa  to  make  one  capable  of  inheriting,  but  lie  can  do  so  in  order  to  enable  one 
to  take  a  bt-netice.  Aa  to  previoua  iurLiprudenec  (PiirLiament  verifying  the 
buJk  of  the  legates  with  reaervations  on  the  fiubject  of  the  right  of  legitimiz- 
ing, fifteenth  and  uixteenth  centuries)  c/.  ViolXel,  p.  476;  leatnbwl,  X,  38fi; 
Beiiumanmr,  13,  22:  Ficktr,  II,  §  25fl,  — The  einperore  sottled  in  theij  r«- 
BCnptB  the  rights  at  peisooa  legitimized:  iSchiUer,  "Jits  Feud.  AJli^aU,,"'  c, 
40,  J  4-  After  the  ttine  of  Charles  VI,  leBititniaatioii  by  the  Counts  Palatine 
takes  place.  Also  we  find  legitimization  by  reacript  of  the  doctors  by  virtue 
of  an  imperial  delegation  of  authority.  —  Flemish  taw:  BriU,  etc.,  "Siete 
Part.,"  IV,  15,  4. 

•  Lo^sel,  63  (bibl.);  "SchwabenHpienel,"  377;  Pasqiiiar,  "Inst,,"  p.  89; 
Ragueau,  see  "LettrM."  Sons  bora  of  an  inceituous  or  adultoroua  union 
leEllimined  by  letters  of  the  prince  became  capable  of  receiving  permanent 
gifta  from  their  fathers  and  mothers  (and  not  merely  gifts  hy  way  of  miunte- 
nance)..  The  right  of  inheritance  belonged  even  to  norsona  who  had  been  legiti- 
mi&t^  in  this  way,  in  case  there  wore  an  express  clause  and  the  consent  of  the 
near  relativea  were  givea  (which  waa  aotnethitig  that  wa^  not  eustomary, 
eny  P/rihter  and  BaiiMrte,  "Inst.,"  I,  10,  13).    Thev  might  receive  univei^ 


hold  office,  —  Adoption  of  illegitimate  children  admitted  in  theory,  but  not 
apphed. —Legitimization  before  notary  at  Bologna  and  Nsplea:  PerliU, 
S  116. 

'  The  OrdinanceB  of  Henry  IV  compelled  the  bafltarda  of  nobles  to  furaish 
tbem.'Klvca  with  letters  of  nobility  in  order  to  retain  the  numca  and  titles  of 
their  fathers  (.Majch,  ItKW,  Art.  26):  hwnb^,  Table,  see  "Noblewe,"  Tbcae 
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mation  by  means  of  subsequrat  marriage  was  muntained  by 
means  (rf  custom  under  the  Revolution;*  it  was  otherwise  as 
regards  legitimation  by  rescript  of  the  prince,  which  the  change 
in  constitution  impliedly  abolished,  and  whidi  the  Civil  Code  has 
not  TB-oucted.' 

letters  had  to  be  based  upon  bohw  Tory  great  regard  toe  their  zoerHs  or  tfaow 

of  tboT  father. 

'  Merlin,  17,  15  (Act  of  the  11th  FW.,  yew  U). 

>  Contra,  Italian  Cm!  Code,  198. 
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Topic  12.  Adoptiow 


S  177-179.  Adoption.  I  (  181.  Affiliation,  or  Foster-Brolher- 

180.  Fraternization.  {  hood. 

§  177,  Adoption  is  an  archaic  institution  serving  the  purpose 
of  gathering  recruits  for  the  family;  he  who  has  no  children  cre- 
atea  for  himself  an  artificial  posterity  by  adopting  the  children  of 
another;  ancestor  worship  makes  it  a  religious  duty  for  him;  he 
may  be  driven  to  it  by  the  interests  of  his  own  family,  or  by  his 
own  personal  interests.  The  Germanic  law  recognizea  this  prac- 
tice, as  did  the  majority  of  the  prim^itive  legislations.  It  was  car- 
ried out  in  various  ways;  The  person  adopting  armed  the  person 
adopted,'  cut  his  hair  and  his  beard,  or  was  satisfied  with  touch- 
ing them,*  as  a  father  would  have  done  to  his  son  at  the  time  of 
bis  coming  of  age;  the  person  adopting  made  the  person  adopted 
sit  down  on  his  seat,  took  him  upon  his  knees,"  sometimes  clothed 
him  with  his  owa  garments,  with  the  object  of  giving  a  rough  imi- 
tation of  birth.*  Under  the  influence  of  the  Roman  practice, 
adoption  also  took  place  "per  cartam";^  the  formulfie  assumed 
that  the  person  adopting  had  no  posterity  ("peccatis  meia  facien- 
tibus  orbatos  sum  a  filiis");  he  asks  the  adopted  person  to  clothe 
lum,  to  look  after  his  affairs;  *  in  return  he  promises  him  all  his 
inheritance. 

'  OatroEoth.1,  Cauiad.,  "Var.,"  4,  2  (Theodorit!  adopts  the  king  or  tho 
Herulea  "per  anaa");  8,  1  Eiad  9;  P.  Dine,  I.  23,  24.  I^nihardHr  adoption 
hv  "Gairethinx":  Pappeahetm,  "Laun^ld,'  p.  65;  Franlu:  Gontran  and 
ChlldebLTt:  Greg.  Tmtn,  5,  17;  7,  3fl;  Airtu>in,  3,  68. 

'  Ixunborda:  P.  Diac,  6,  £3;  4,  30  (the  patrician  Gregory  and  the  son  ur 
the  Due  de  Frioul):  Aimvin,  1,  20. 

■  BcandinavianA :  Gtdath.,  fiS;  Grimm,  p.  155.  The  adopted  and  the 
adopter  put  oa  the  satne  shoe. 

'  Gnmm,  p.  463;  MiehiUt,  "Orig.,"  p.  10.  Juno  pretcnda  to  be  ore^BJit 
from  HercuFM;  same  custom  amoni;  the  barbarian.'^,  Raya  Dioooruij  or 
Sicily.  At  the  timn  of  IhP  First  Cruafldi!  Ihp  Prince  of  Edense  and  his  wife 
in  order  to  adopt  Baudoin  passed  him  under  liR'ir  sliirts.  Aragon.  iJ.  Ptdai, 
"InJtintoa  ilct  Lara,"  1896,  p.  30.  no.  3,  Adoption  and  legitimation  tmder 
the  elonk  are  frequent,  hs  to  tne  e£F(>cts  of  these  bnrbarian  ndoptiooa,  cf. 
Perlile,  III,  394. 

■  Rotihe,  "Fonn.,"  115  el  aeg.;  Marcalfe,  2,  13;  Lindenirrog,  68,  59; 
I>u  Cingf,  see  "Adoptio." 

'  Our  olii  authors  maintain  that      who  adopted  amortized  himself,  that 
is  to  my,  hv  gave  his  property  on  condition  of  being  BUpporf.fl  until  his  death: 
Ragiitau,  aeo  "Admortir,"  '-Ruinu,"  237;  R.  Schmuil,  "Affatomie,"  p.  32 
seems  to  us  to  have  clearly  OitabLiithed  that  the  appointment  of  lui  heu-  did 
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§  17S.  The  Same.  —  Having  at  an  early  period  fallen  into  dis- 
use,^ which  came  about  owing  to  the  evolution  of  the  family,' 
adoption  only  appeared  to  our  old  jurisconsults  as  a  Roman 
institution  wliich  hud  been  rejected  by  the  Customary  law*  It 
was  not  even  in  use  in  countries  of  written  law.'  .Sometimes, 
howeveFj  but  in  a  very  exceptional  manner,  adoption  took  ploc-e 
by  means  of  Iflttera  ol  th«  prince;  ^  in  this  case  it  did  not  confer 
the  paternal  power,  did  not  even  make  a  lawful  heir  of  the  person 
adopted,  but  only  an  heir  by  reason  of  a  universal  gift  or  univeraal 
legacy."  This  sort  of  adoption  is  similar  to  the  appointment  of  a 
person  charged  uith  bearing  the  name  and  the  arms  of  the  donor 
or  the  testator/ 

^  179.  The.  Sams.  —  Under  the  Revolution  adoption  entered 
into  the  law  without  any  necessity  of  its  doing  so,  by  Wing  called 
up  from,  classical  antiquity.  The  Legislative  Assembly  decreed 
that  its  committee  on  legislation  should  include  it  in  its  general 
scheme  of  civil  laws.   The  Convention  set  the  example  for  the 

not  carry  with  it  adoption.  To  the  contrary,  Bce  Glasaon  and  the  majority 
of  the  authors. 

=  "Arbre  dw  Bataillea,"  o,  CX-,  "Lille,"  16,  4:  Adoption  iJom  not  take' 
pl^e.  Cf.  HpiritUol  paternity  (godfather  luid  f(odiTiii>th.er} :  eitTeot^  according 
to  the  i^Don  Itiw;  ttu  Ca-nge,  nee  " Ad^iptari,'"  "Filiolua,"  "Piilriniis."  — 
"Atalikat"  in  the  Caurajtu.s:  KovaUietkf/,  "Coat.  Contcmp.,"  p.  IW),  Cf. 
feudftl  eiistonia  (the  youn^t  gentleman  becomes  a  page  or  an  equerry  in  the 
houBehold  of  his  father's  lord):  L.  Gautier,  "ChevaJerio." 

•  Or,  rather,  tlip  disintegration  of  the  family.  And.  the  ramilips  of 
the  princes  racaped  this  law,  adoption  was  preserved  in  them  or  else  reap- 
penred  in  them  all  the  more  easily;  e.  g.  in  639.  1277.  and  1282.  From  the 
Prankish  ptTiiid  on  the  formull«  show  iw  the  hostility  felt  by  the  family 
uainit  adopted  cIiildreD;  the  latter,  in  fact,  ore  caemlea  who  deprive  theia  of 
the  fmiiily  po.'isosfliQna. 

•  SuehereUu*,  "Inat.,"  1,  II  (and  authore  cited);  Dumoiilin.,  oa  "Pitris," 
2.  2,  10;  Ciutptn,  aa  ■'Anjuu,"  3,  3,  2;  I^utiny,  "InPt,,"  2,  U;  Bfiuf.-irte. 
'"Inst.,"  I,  II;  iScttm,  1,  11;  Merhn,  see  Fernere..  Adoption  of  orphans  by 
the  directors  of  the  hoBpituls  of  Lyons:  "L.  Fat.,"  Nov..  11)72:  Henrys,  (J,  5, 
35.  The  "nutritor"  of  the  barbarian  period  who  toktM  a  foundling  ■ran  treat 
him  like  hix  own  son;  he  then  becomes  a  sort  of  adoptive  father:  cj.  "Siele 
Part.,"  IV.  20. 

'  Ranc  in  Italy:  Pertik,  III,  3M;  Saliioli,  {  205.  Vfhm  it  does  take 
place  l"npud  jutUMH  OLiriae."  before  aot&riea),  it  has  only  inructolete  re- 
sults; thus  the  adopted  son  aoe"  not  succeed  to  fiefs  and  persona]  bt^KiiiRings. 
it  in-  even  a  question  its  tn  whether  fa^  ac(]Uir6s  the  title  of  his  iulupte<i  fiithgr, 
Spain:  the  "Sicte  part.,"  IV,  Iti,  include  a  title  on  the  '*PorfijaJiiieDto,"  "F, 
Real,"  IV,  22. 

•  J.  Faber,  "  Inat.,"  ^'  De  Adopt  "  (Righta  of  the  pope  and  the  empOTor). 

•  The  adopted  son  therefore  eannot  exercise  the  right  of  repurchasing  by 
a  person  of  the  same  lineage. 

^  '-D.,  wl  Sc.  Treb.."  6,^,  18;  "de  t!on.,"  19;  "dc  eoBdil,,*'  108;  Ferriin. 
see  "  Inatitution."  Necessity  of  letters  patent  from  the  kJnK.  if  the  person 
appoioteit  givea  up  his  name  to  tak«  that  of  the  donor.  He  owe^  in  every 
uise  the  traasfer  tax,  which  ie  not  paid  in  the  caee  of  an  inberitoBoe  ia  the 
diK<t  line:  Leirtun,  "ijucc.,"  8,  3;  Bouvot,  I,  111. 
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details;  the  27th  of  January,  179.'?,  it  adopted  in  the  name  of  the 
Fatherland  the  daughter  of  Michel  Lepelletier.  If  tliia  was  merely 
a  manifestation  of  policy,  without  any  civil  effects,  it  aufely 
showed  at  least  the  state  of  mind.  Private  adoption  was  thence- 
forth practisetl  without  having  been  k-gally  regulated;  the  require- 
ments were  limited  to  the  drawing  up  of  an  authenticated  deed. 
By  this  means  alone,  without  any  exact  conditions,  the  person 
adopted  acquired  the  rights  of  a  legitimate  son.  Adoption  was 
irre^'ocable.  excepting  for  the  right  of  the  minor  to  renounce  it.^ 

§  ISO.  Fraternli&ti'Oii.^  —  During  the  barbarian  period  and  in 
the  early  stages  of  Feudalism,  the  usage  of  sealing  friendship  by 
the  aid  of  oaths  and  solemnities  (like  the  mingling  of  blood),  which 
transformed  it  into  a  fictitious  brotherhood,  carrj'ing  with  it 
strict  duties  of  mutual  protection,  and  even  a  true  joint  ownership 
of  possessions,  is  mdespread.  Thence  arose  the  brotherhood  of 
anns,  of  knighthood,  which,  differing  from  the  preceding,  did  not 
create  any  tie  of  artificial  relationship.' 

§  ISl.  AflaUation,'  or  FoBtar-Brotherhood  *  ("unio"  OF  "parifi- 
catio  prolium  ")/'  In  the  case  of  a  second  marriage  the  stipula- 
tion is  made  in  the  marriage  contract  that  the  children  of  the  first 
marriage  and  those  of  the  second  marriage  shall  have  the  right  to 
iulierit  from  the  two  spousesj  and  to  their  share  in  the  joint  prop- 
erty. This  prac-tice  had  the  advantage  of  keepiag  the  family  in- 
heritance "in  statu  quo";  it  dispensed  with  partition,  which  might 
cause  a  great  injury  to  the  "parens  binubus"  without  profiting 
the  children.   In  tlus  there  was  seen  a  sort  of  adoption  '  created 

'  Decree  of  the  16th  Frim-,yearIII|  25th  (Semi.,  year  XI,  i^.5aim»ic,p.315 
(projected  Ctvil  Code).  In  the  Civil  Code,  Art.  343  et  teg.,  we  find  adop- 
tion und  official  Ru&rdianship. 

*  Du  Cofwe,  "Frferea  d'Annts."  1658;  Kohl^,  "Z,  R.  W.,"  1884  ("Kimatt. 
VerwandtBchoft");  huima^lemegg,  "Deutsche  WirthaciiaftBg.,"  I.  261;  Tn- 
maeria,  " L'AffrateUamento,"  I8&61  Oaulicr.  "Chevalerie,"  pxniim;  finch., 
'■Orig,del'ADc.  France,"  II,  471  (ISM);  P«st.  "GrutLariaj  d,  Ethnol.  Jurisp.,'' 
I,  93;  Salviali,  i  205;*  "CoDMrtea  et  Colliberti,"  p.  9;  MUusine,  111,  402; 
IV,  IIS,  250;  V,  36,  104,  284;  VII,  4,  134, 156. 

*  Comiminitiee  am&ng  brothiera  (Italy)  do  not  seem  to  have  any  coimefl- 
tiou  with  the  fratcmiiatLon  of  harboiiim  times:  Laitea^  p.  267. 

*  Du  Cange,  see  EugMmn. 

*  Dn  Cauge,  see  "Affrayrantientum"  (nsaociatioiiB  of  all  property);  Saijti- 
ongt,  1:  Saint-Amanil  in  Flanders,  28, 

*  "  EinkindBchftft "  of  the  Germans;  Wiitateiu,  "De  Unione  Proliiim," 
1709;  OtTflmr,  id.,  1844;  Ringdmann.,  " Eiakindschftft."  1825:  MiUtUtnii,  id., 
1886;  Mayer,  W.,  1900;  Sc^rceder,  p.  739;  /"KA-er  "Erbenf.,"  Ill,  1.^0;  /feiMJer, 
i  164.  —  EltaiopiM  in  Loef*eh  arid  SeKroeder,  2d  ed.,  noH.  178,  223,  225,  229, 
Thirle«ith  century:  Act  of  1275  (Austria),  1296,  etc. 

'  The  one  who  becoroM  an  associate  hiLs  no  rights  over  the  pcrBon  or  the 
poraesnon  of  Che  one  who  makes  Iiim  an  associate:  Lebnin,  "Succ,"  3,  3, 
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with  the  view  to  equality  between  the  children;  but  foster-brother^ 
hood  does  not  change  the  dvil  condition  of  the  children,  and  in 
establishing  it  so  little  account  was  taken  of  equality  that  the 
most  ancient  documraits  thb  sort  contain  dauses  dealing  with 
the  reference  legacy. 
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Topic  IZ.    Condition  op  Women 

S  182.  Id  the  Old  Oennsnic  Law.        §  185.  German  and  ItaliEn  Law. 
183.  In  Public  Law.  5  1S6,  In  Franre, 

1^.  Cha-nges   in   the  Station  of  S§  liS7,  ISS.  Velleianuia  Decree  of  the 
Womeo.  Senate. 

§  1S2.  In  the  Old  O^rmaiilc  L&ff '  the  constitution  of  the 
family  resulted  in  placing  the  woman  under  a  perpetual  guardian- 
ship: "Nulli  raulieri  lieeat  in  suie  potestatis  arbitrio,  id  est  selb- 
mundia.  vivere,  nisi  semper  sub  potestate  viri  aut  potestate  curtis 
regife  debeat  pennanere."  This  remarkable  formula  of  the  Edict 
of  Rothar.,  205,  expresses  the  primitive  condition  of  the  Germanic 
woman.*  Aa  a  daughter  she  found  herself  under  the  authority  of 
her  father,  or,  if  she  had  no  father,  under  that  of  his  nearest  roale 
descendant;'  as  a  married  woman,  under  the  authority  of  her 
husband;''  as  a  widow,  under  the  power  of  her  own  children  or 
the  relatives  of  her  husband,*  when  she  did  not  leave  the  family 

'  An  opinion  contrary  to  the  one  wliich  we  set  forth  in  the  text  gives  the 
Germanic  woman  a  true  indppendenee,  at  least  during  primitive  lirtHW,  either 
because  it  was  necesiary  to  see  in  this  a  BUrviva)  of  the  matriarohate  or  because 
the  roughness  of  cuatoms  made  of  her  almost  a_  man.  ('/.  pout,  "  Power  of 
the  Huaband,"  "  Inlicritanee."  Thia  view  ia  like  the  one,  formerly  very 
widespread,  which  mode  the  Germanic  woman  the  modiel  of  alt  the  virtuea, 
the  prQtotypc  of  the  Chri^ion  woruaa.  On  this  question  cf.  "Auad.  L4g. 
TouloUBe,'*  19O0  ("Lo  Manage  par  Achat");  Meynial,  LtftbvTe,  op.  rii,; 
Tadiut,  "Germ.,"  8:  "inease  femtnis  aliquid  Baactum";  illuaion  to  the 
magical  power  attributed  to  Velli^da,  etc. 

'  Cf,  L.  Sa.tan.,"  43  el  scj}.,  which  or^ruaes  the  piftrdianship  of  widowa 
and  of  dauRfitent  for  the  benefit  of  relatives  ["proximus  imterni  generis"), 
without  mtLkiuR  any  allusion  to  the  guardianship  of  the  State;  the  latter  is, 
in  fact,  of  later  date:  "ThurinR.,"  47;  "Fria.,"  fl.  ll:  "Alain.."  fl4;  "Bd.,'' 
8t  S;  "Buig.,"  12,  3fl;  "Wie.,"  3,  3,  and  3,  4,  2;  irf.  in  Scandinavian  law; 
Darc^te,  "Ltiides,"  p,  287  ei  sm,  Heititler,  I,  118^  aiid  11,  484,  interpreta  the 
Lombard  Edict  in  this  aeuae,  that  the  woman  has  the  power  of  claimiuR  the 
roytkl  "muadiiiin";  she  it  aot  compelled  to  do  so,  efa«  haa  ni>  official  guardian, 
but  she  cannot  alienate  or  nve  her  movables  or  her  intiriovables  without  the 
Msistance  of  a  guardian.    Even  odniittLni;  this  explanation,  which  does  not 

rie  very  well  with  the  texts,  we  can  eventually  recojiriuze  the  fact  that  it  ia 
oet  impossible  for  the  woman  to  dispense  with  a  nuardiaji:  ''Roth.,"  388. 
'  For  example,  of  her  brothers:  '■Wis.,"  1,  8,  0;  •'Roth,,"  lOO,  etc. 

•  irnless  the  hvtghimd  shall  have  conferred  the  "mundium"  upon  others, 
examplee  of  which  are  found  in  the  Italian  deeda  of  the  eleventh  century. 
Certain  statutes  confer  tliis  power  upon  the  husband.  We  even  find  a  case 
of  Kiving  the  "mundium"  to  the  bearer  (of  the  deed  of  grant)  in  1036:  PerliU, 
III.  235;  "Roth.,"  205,  182.  Cf.  "puella  in  verbo  regis,"  "Eib.,"  35.  3. 
Marriages  "jusaione  regia,"  p.  1037;  D.  B<mquet,  III,  30«;  Viotlcl,  262; 
Glaaaon,  III,  19. 

•  EvennimorB:  "Liut,"  101;  "Antieh.  Ital.,"  IV,  78B  (in 916);  Stmannel, 
p.  133. 
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of  the  latter,  and  under  that  of  her  own  relatives  if,  in  an  excep- 
tional casCf  she  went  back  to  her  own  family.^  If  she  had  nu  rt;la- 
tivea  she  was  under  the  "muodium"  of  the  king,  in  the  same  way 
as  an  orphan*  The  woman,  in  fact,  because  of  her  physical  weak- 
ness,' could  not  be  the  head  of  the  family ;  she  found  herself  U*  be 
dependent  upon  the  one  in  whose  house  she  lived;  upiin  tlie  rela- 
tive who  wore  the  sworJ,  and  who  would  draw  it,  if  nece^isary, 
ifo  defend  Tier  C"niufier  faidam  levare  non  potest");  upon  the  one 
who  alone  could  appear  In  the  judicial  assembly,*  and  whom  the 

1  In  thft  Lombftnl  I&w  the  breaking  of  Tattiily  ties  is  not  <:4tnpl9t4  (perh&ps 
by  on  extomion  of  the  cniirrii^i^  ^'illiout  "miindium";.  If  &  woman  AUc^atea 
her  poss^ioDs  (immoviLbU^)  with  her  husband,  says  the  "Liiit.,"  22  (in  721). 
two  DT  three  near  rclntiv^  ingnatra)  ore  summoned  iiiid  thi!  woman  ahoula 
declare  In  their  preaenea  and  in  Ihe  presence  of  the  iudge  that  she  freely  con- 
BenlB  to  the  sale,  and  if  this  w  not  dune  the  lulter  will  be  void.  Hosin.  "Fonn- 
vorschr.  f.  d.  VerftiisseruTi^.  d.  Frauen,"  IS&O  ("Unters."  by  Gierke]  thinks 
that  the  "L."  2%  "Liut.,"  u  a  variatloQ  and  an  extension  of  the  "L."  22  (any 
woman)  in  the  ''B^nivcnt."  Cf-  "Lib.  Pap,  Pipp.,"  34;  Wido.  8  (rishi  of 
a  wife  even  to  make  a  gift  with  her  huaband):  Laiiei,  p.  180.  —  Analagoui 
rules  ebewhere:  ViolUt,  p.  290  {l>icrimi,  XI,  on  "Belgique  XllI"  siicle"): 
Loertch  tt*«i  SMr,  "Urk-,''  L  125;  "Cout.  dc  MtU,"  II,  18. 

*  Tha  royal  "  mUTidium  ta  here  especially  a  general  prwteption,  with  re- 
gard to  the  special  effect-i  thnt  are  eonnectcvl  with  the  damfletic  power.  The 
Cburub  recoiumends  that  kings  shall  defend  the  widow  and  the  orphan  ("  Eko- 
due,"  i™i,22;  "Deuter,"  ixvii,  19);  the  State  fulfills  this  duty.  In  the 
formula  appnintina  a  count  it  is  said:  "Ut  viduis  et  pupillis  maximua  defensor 
appcre&s  (.Warcuye,  1, 8).  "Capit.  Bavaroia,"  788,  c.'i  :  "Utecclesia,  vidiue, 
orphani  vpI  minus  potentespacem  rectam  habeant ;"  a  penalty  of  GO  "sol"  in 
case  the  peace  is  broken._  The  Judge  Ordinarica  ore  recomtiicnded  to  exaiiiine 
actiom  brought  by  the  wi<low  and  tirphan  Lieforo  others.  Finally,  it  ia  decided 
that  th«  wido>v  shall  be  judeed  if  six  SO  tridhtt  by  the  king  or  the  Church  Ln 
pfefettftce  to  the  Judge  Ordinurie*:  Beau»uifu>ir  10,  12;  ef.  11.  tl.  This  ii 
|he  practical  eidf  c>f  th«  majdm:  "To  the  king  belongs  the  custody  of  widowa 
and  wards"  (fifteenth  century);  "Summa  Norm.,"  77;  "Oliiii,"  1. 169;  "Jos. 
tice,"  p.  21S;  "Et.  de  Saint  Louis,"  I,  137;  P.  de  Fonlairui^  Sfln;  "L.  d. 
Drois.  no.  921.  The  conception  of  a  special  protection  due  by  the  Stat« 
to  widows  and  orphans,  is  found  once  more  in  our  existing  Law  of  Aug. 
16-24,  1790,  8,  i;  '  Code  Proo.  Civ.."  S3;  Gvil  Code,  2l94;  \'mUet.  n,  200; 
"Ord,,"  1315,  24,  prahLbition  to  m^e  war  upon  a  minor  or  a  n~idow  who  has 
children. 

>  TacUuf,  13.  Heuskr  is  wrong  in  objectinK.  S  25,  that  to-day  the  wooiaa 
is  SA  vittk.  Weaker  oven,  than  she  wai»  formerly,  and  that  at  the  »&me  time 
ehe  is  under  more  disability;  the  sot^ial  surroundings  are  no  li>ng«T  the  eame; 
this  is  what  has  admitted  of  the  emaneipation  of  woman  in  ^pite  of  her  weak- 
ness. I  do  not  chink,  either,  that  one  can  say  with  Meynial,  "Le  Mar.  Ap.  lea 
Inv.,"  p.  77,  that  "she  ia  worth  a  man  in  wax."  One  would  not  gav  this 
with  regard  to  the  squaws  of  the  redskins,  In  «pite  of  the  roughness  of  their 
life;  and  it  was  not  said  with  respect  to  the  Germanic  women.  The  Amnzoas 
have  alnava  been  an  exception,  Cf.  the  mytholoi^ciil  hfroines  of  the  Saaaa 
or  of  the  Cermanic  epic  poems.  "Bai.,"  4,  2f)  (the  woman  lights  "per  auda- 
oiamcordiasui");  "Roth.,"278;  "Liut.,"I«. 

*  In  theee  military  AssetnbLes  there  ii  ao  place  for  wotnea.  Cf.,  bow«v«r, 
the  S<i>Tiod  of  Xantes,  tt.  10  (participation  of  women  In  the  sittings  of  tha 
Frankish  courts);  Lahot^ye,p.  443;  Greg.  Tourt.T,  8;  "Etabl.  de  Itou«if" 
1,  155.  — Pos<,  as  to  the  Frankiah  period,  — C/.  "Koth.,"  2<»3;  ■■  Sftchsemap.," 
1,43. 
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Germans  later  called  "  kriegerischer  Vormund."'^  From  this 
there  resulted:  Ist.  In  private  law,  the  incapacity  of  tlie  woman  to 
have  an  inheritance  of  her  own,'  and,  when  she  was  permitted  to 
have  it,  the  capacity  to  enjoy  it  and  to  administer  it,  and  espe- 
cially to  dispose  of  immovablea.  ^  2d.  In  public  late,  the  absence 
of  all  potitical  rights;  the  woman  only  being  "pars  domus,"  does 
not  count  in  the  eyes  of  the  State, 

§  183.  In  Public  Law  *  the  incapacity  of  the  woman  has  re- 
mained through  all  the  old  law,  and  even  until  our  own  time- 
We  do  not  even  take  the  trouble  to  justify  it.  Thus,  it  is  ad- 
mitted that  she  13  not  eligible  to  public  office;  ^  she  cannot  be 
barrister  or  solicitor,  says  BoutilHer,  for  the  same  reason  as  Cal- 
puriiia/  but  this  reason  is  only  invoked  because  of  pedantry;  the 

'  To  him  alone  belongs  tha  power  of  claJming:  the  "wergeM"  From  the 
murderer  of  the  womtm.  Ag  to  the  priceof  the  "T«rff»ld"  (rf  vomeo  r/.  lirvn- 
ner,  II,  bl4;  "Wia.,"  8,  4,  15;  the  half  of  a  mtin,  Id.,  Arubu,  .AJamHlw  ("Pao- 
tue,"  II,  39  ft  ac?,;  "Lex,''  46  et  acq.,  88),  Biivariitng  (IV,  20),  it  is  double 
that  of  men  ''dum  femina  cum  nrmts  se  defendero  netjuiverit";  "Roth.," 
378,  etc,  amoDg  the  Franks,  and  treble  "wergdd"  La  aduutled  fur  the  womua 
who  is  capiible  of  beariiiE  diildren:  "Sal,,"  24,  fl*  "Rib.,"  12  el  si<q.;  "  Angl.," 
48;  "Sax. ,"16;  doiibleifsheisavinpii.  From  tfcia  there  caanot  be  drawn  any 
eonclusiijns  on  the  eubject  of  the  station  of  woman  in  zeneriil;  the  vtiriationa 
of  the  price  of  the  "wergeld"  are  connected  with  the  relative  value  of  women, 
with  the  necessity  for  a  higher  degree  of  urotection  which  thev  are  under: 
Grimmj  iO'i;  Da  PUitis  de  Gr,,  ^Thfee,''  87;  ViaUel,  p.  289;  Lahouia^, 
p.  171;  "  Sachgensp,,"  3_,  45,  2  (half  a  man), 

'  .\8  to  the  right  of  inheritance  of  women,  ef.  Opet,  "Erbrechti.  Stell.  d, 
Weiber,"  188S  C'Uatcrs.,"  by  Gierke);  Fuker,  "Erbenfolgft,"  etc.  Post, 
"Inhentance." 

*  As  to  the  powers  of  the  " mimdoaldu^,"  ef.  "Power  of  the  Father," 
"Power  of  the  Husband";  Pertile.  Ill,  238;  Simonftet,  p.  40.  —  Correction; 
"Roth.,"  221;  "Uut.,"  5;  "Wis.,"  3,  4,  4.  — Marriage:  '■Roth.,"  196  (c 
"Wis..-^  3,  3,  1);  "Thur.,''  47;  "Liut.,"  110;  "Wia.,"  3,  2.  8  (di.^inhcriting). 
Respoosibihtv  and  right  bo  the  compos  it  ion:  "Roth.,"  201  a..  18S;  "Lint.," 
125;  "FriB,;'^9,  8  et  seq. ;  "Sax.,"  40  (both  these  law:^  give  the  youug  girl  a 
fKjrtion  of  the  compositioa) ;  .imim,  "Nyrdgerm.,  O.  R,,"  I,  402.  —  Aliena- 
tions: "Roth.,"  204,  to  appeal  in  court.  Fomtuhi;  upoa  the  Lombordian 
laws.    I"  Wia.,"  2,  3, 6,  allows  him  to  appear);  Papien,  11,  2. 

*  Laboulaye,  p.  442;  OstTogorsH,  "La  Feaune  au  Point  de  Vue  du  Droit 
Public."  1892;  Cimud,  "Lea  Cond.  dea  F.  au  Point  de  Vue  de  I'Exercice  dee 
Dr.  Pubhca,"  1891. 

*  Dig.  X,  I,  48,  4.  C/.  the  English  axiom  <alre»dy  untrue  in  the  time  of 
Bracton):  "Tlie  woman  cannot  be  put  outside  of  the  law,  because  aho  is 
never  within  the  law";  ^Imiira, "  Nordgerm.,  O,  R.,"  1, 143  (no  "  I-Viedloaigk  " 
for  minors  and  women). 

_»  I,  10;  11,  2;  "Joat.."  p,  103;  Beaum^noir.  5,,  17;  Gide,  p.  399,  ridicules 
this  reason  in  an  agreeably  raooQi^r;  it  is  Pot  bo  ridioulous  as  he  ntokes  outj 
our  old  juriaconaultd  would  lead  one  U>  suppose  that  women  like  the  one 
■poken  of  in  the  Digest.  3.  1,  5,  and  who  in  reality  was  called  Carfaoia,  were 
not  rare  in  their  time,  it  may  very  well  be  that,  wliile  allowing  the  woman 
to  plead  for  herself  (Beaii'iuti'mr,  2-  17).  our  old  law  found  some  daDger  in 
alloft-jng  her  to  plead  for  another:  "Wis.,  2,  3,  6;  "Schwabenapiegd,"'  2,  24; 
cf.  "tiiuunia  Nona.,"  7S.  Women  can  neither  prosecute  nor  dofead  a  crim- 
iaal  action;  if  no  one  defended  them,  they  clear^l  themselves  by  means  of 
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true  motive  is  in  the  tnulition  which  separates  women  from  the 
tribunals  and  fnjm  "officia  \'irilift."  The  "  Trfes  Ancienne  Coutume 
de  Bretagiie,"  Art.  6S,  declares  tliat  no  woman  shall  be  a  guard- 
tan,  a  trustee  (with  the  exception  of  the  maternal  guardian),  or 
a  judge,  or  shall  undertake  negotiations  in  court  {excepting  for  a 
husband,  her  children,  her  father  and  mother).  She  cannot  be  a 
witness  to  riotarial  deeds,  eapteciatly  to  wilts,^  which  can  be  ex- 
plained strictly  by  the  idea  that  witnessing  in  a  case  of  this  sort 
has  the  appearance  of  a  public  fmiction,  but  which  is  rather  owing 
to  the  fact  that  the  veracity  of  women  is  doubted;  in  fact,  it  is 
not  without  great  diflSculty  that  they  have  been  admitted  to 
testify  in  criminal  matters.  With  time,  the  inferiority  of  the 
woman  in  relation  to  the  man  became  less.  In  allowing  her  to 
have  the  capacity  of  inheriting  fiefs,  and  even  kingdoms,  it  was 
bound  to  follow  that  she  should  be  granted  the  political  capacity 
inherent  in  their  possession.*  It  is  thus  that  the  lady  who  has  a 
fief  sits  in  the  Feudal  Court; '  in  the  Pyrenees  the  woman  who  is 
head  oF  the  house  takes  part  in  the  assemblies  of  neighbors,  and 
sometimes  presides  over  them ; '  elsewhere  the  daughters  and 
widows  who  have  a  separate  establishment  take  part  in  the  village 
ass^blies  for  the  community  of  States  in  the  same  way  as  men.* 
Again,  in  the  sixteenth  century,  they  can  be  chosen  as  arbi- 

the  ordeaJ:  J.  (flbHin,  82,  106;  "T.  A.C,  Norm.."  SO.  4.  In  the  duel  at 
law  women  had  a  champion  to  represent  tnern:  Beaiimcrunr,  M,  7;  (^.,  how- 
ever, "8cliwiilHWni.-Evl,"  c.  229;  "Roth.,"  203;  "SuchBensp. ,"  I,  43;  Pnria, 
de  Puteo.  "DucU..^"  IMO;  Thomae,  "De  Odin.  DuelU";  ''Am.  de  Jferufl./' 
"C.  dc  B.,"  II,  30;  she  can  plead  on  behalf  of  her  father  if  he  be  lU:  "T.  A.  C., 
Bret,,"  G8. 

'  Beautnanoir,  39,  40,  49;  "Sumnu  Nona.,"  85,  6;  Fabtr,  "Ingt.,"  44  b. 
("vRgii  et  instahilis  ). 

'  Thus  Ihc  poBaession  of  n  fief  conferred  rather  eitensivc  privilpSM  upon 
women.  Struck,  no  doubt,  by  the  ooatriidicLioD  exiatia);  holweeo  the  feudul 
avHlcui  and  the  general  rule  of  incapacity,  lioili'i,  "llf-publ.,"  6,  5,  pxplaina 
thin  iaat  rule  hy  saying  that  women  arc  not  lankiiiK  in  prudence,  but  that 
their  domestic  rAle  forbiiln  their  IndidgiTig  in  nioi^cujiDe  deeds.  —  Cert^n 
Custama  assured  the  women  favorable  tmktnic:nt:  Gtasaim.  7,  12i5.  The 
"Coutume  de  Reims"  vas  culled  the  "CQiitume  des  Fenunoi  because  of  the 
adva&togea  which  it  ooaf erred  uiwq  th«m:  Vann,  "Arch.  L^.  dc  R«iiiu,"  I, 
606. 

•  P.  lie  Fontaines,  1S,74',  Beoiimatwir,  U.  27;  "Artois,"  M,  74;  "Jostioe," 
p.  273;  Dvchxstie,  "Script,  r.  Fr.."  4,  731,  471:  "aeawiB  ad  coRnilioQem 
oauearum,"  says  Louis  Vll  to  Ermengorde.  Yicountess  of  Narboaae:  D. 
VaiattOt,  n.  14fi,  275,  278,  518;  BtmsmI,  I,  262;  "Cart,  de  Beaulipu."  195. 
273^  Dig.  X,  1,  48,  4.  Where  women  do  not  inherit  ficfa  they  hare  no  juri* 
dictionr  Loj/sd.  608.  In  return  for  this  the  lady  of  the  fwl  haw  to  render 
military  6er\-ice8  (by  means  of  a  represientative:  "Schwaben-tpieiEel,"  II,  fil; 
"£t.  de  Saint  lM\ns-,"  I,  30),  the  eervtce  of  marriaKc:  Ldbovhyt,  p.  257. 

•  LwriK,    Dr.  dwis  !<»  Pyrfn^ee,"  p.  W;  "  Act«a  "  Mm, 

•  T&xts  (tallage),  cf.  "  Sununa  Norm.,"  14,  8;  U«  of  June  10, 17B3;  ViolUt, 
p.  293,  n.  4. 
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trators; '  it  is  true  that  b-  centur>'  later  th^  can  no  more  be 
arbitratore  than  they  can  be  judges. 

§  1.S4.  Changes  in  th«  Station  of  Women. — The  ioilueDce  of 
the  Roman  Law  and  the  Christian  ideas,  the  disorganization  of 
the  family  group*  the  interference  of  the  State  within  the  circle 
of  private  interest,  brought  about  the  ^adual  eomncipfttion,  here 
slow,  there  more  rapid,  of  unmarried  women.  It  is  thus  that 
among  the  Franks  we  have  been  justified  in  asking  if  as  early  as 
the  barbarian  period  the  guardianship  of  women  had  not  dis- 
appeared.^ The  daughter  who  had  .come  of  age  and  lived  with 
her  parents  had  not  the  right  to  many  without  their  ronsent/ 
until  the  triumph  of  the  canonic  doctrine  of  marriage  "solo  con- 
sensu." *  As  to  the  widow,  we  have  seen  what  difficulties  her 
marriage  gave  rise  to;  the  most  that  the  primitive  practice  as- 
sumes is  the  decline  of  guardianship;  and,  consequently,  the  au- 
thority of  the  relatives  over  the  widow  seems  to  gain  strength. 
The  alienation  of  possessions  and  judicial  acts  call  for  the  inter- 
vention of  guardians; '  as  far  aa  the  Prankish  law  is  concerned, 
the  documents  are  far  from  being  clear;  sometimes  the  woman 
acts  alone,  sometimea  she  13  assisted  by  an  "advocatus,"  or,  if  it 
is  a  matter  concerning  a  widow,  by  her  chiidren."  If  one  compares 

«  l<jywl.  53;  B&mmannr,  51,  26;  "Artois,"  54;  "Et.  Sftiat  Louis,"  I, 
62. 

'  Fiekef,  " VerwandtRchaf t  iw.  Goth.  u.  Norweg.  R.,"  1887;  Brhmfolgt, 
BOS»iwi;  Opet,  " Gesfihleclilavorni.  i.  d.  FrflJik.  V<>!ksr.,"  1860;  "Frag.  d. 
Frank.  Geschl.,"  1898;  ("Mitth.  Ocat.  Geschiehtsf .") ;  Hubrxr.  "&.  V,  J.," 
1893,  38:  Bristuud.  "Acb4.  Sc.  Toulouse,'"  1895;  Lijebttre,  p.  327. 

»  Cf.  ''Thuring.,"  10,  3. 

•  "  Reipus."  uiamageforasymbolicEj  price.  Cf.  "  Rotli.,"  222,  and  "Rib,," 
68,  18.  Nd  ikUiiaion  in  the  texts  to  the  age  after  which  the  consent  of  the 
rdatirea  was  ao  longer  required.  —  Vows:  "Cap."  1&19,  c.  21  (I,  285); 
Oprf,  "Fras.,"20. 

•  Thhrenin,  Ho.  113,  i^.  Qo.  110;  "Roth.,"  20S.  The  Scandinavian  law 
merely  forbidii  women  to  appear  in  court;  "Conrt.  Sie.,"  2,  38, 

•  Pardessua.'-DiaL;-  394:  Thitvnm,  p.  192;  "  F.  Andec,"  16,  12,  26; 
"8cn„"51;  "Sen.  Rec,,"  5;H\iimer.  "Gcnchtsurk.."  noa.  52,  56.  58,  165,  elG. 
Numerous  deeds  in  Kihurch  and  maaastia  records:  C}.  Opet,  ioui.,  p.  30  et  seg. 
The  "advocstua"  who  ia  interposed  in  the  deeds  of  women  hog  nothing  in 
oanunon  with  a  cuiu'dian  (according  to  Opet),  for  he  iii  to  be  found  in  dvoia 
drawn  by  men;  be  ia  rather  a  "fidejussor,'  a  "Saleburgio"  ("Sahnann"). 
Cf.  Mpeciaily  the  Caxtuliuy  of  8a^'iKQy,  where  gifts  ttike  place  ordinarily 
"per  uianum"  of  a  tliird  partv.  As  to  the  presence  of  women  io  court: 
"ForiD.  B.  Rath.,"  183,  204;  diwMJsaion  in  Opel,  p,  62;  "Rib.,"  81;  "Capit.." 
819,  n.3.  In  defaiiU  of  "testes"  (Brunner  tranfilatM  this  "felbwoath  taker  ') 
or  "si  legem  aescierint,"  the  count  shall  eume  to  their  support  by  giving  them 
ft  representative  charged  with  defending  their  intcrects.  These  measures  in 
the  interest  of  widows  Bjid  orphans  do  not  perhaps  shiw  in  the  ease  of  one 
mare  than  in  the  other  that  <m  principit  they  are  not  under  guardianship: 
"Capdt.,"  I,  »3,  209,  etc.;  "  Oid.,"  1319  (XIl.  450);  d.  i'Exodus,"  jcdi.  21; 
"Deuter  19;  "Cone,  do  MAcon,"  2,  c.  12  [Bruna,  II,  253);  com- 
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thcw  texts  to  the  LombarH  documents,  where  the  "munHium"  is 
concisyly  set  forth,  he  wiEI  admit  at  least  that  the  guardianship 
of  women  was  in  full  decline  among  the  Franks.'  A3  we  look  at  it, 
it  would  be  going  too  far  to  sa>'  that  it  had  completely  disap- 
peared, and  much  more  so  that  it  had  never  existed.' 

§  185.  0*Tm*n  and  ItMian  Ltw.*  —  In  Germany  and  in  Italy 
the  enfranchisement  of  the  woman  was  with  difficulty  realized; 
the  (fHardianfkip  of  the  sex  was  maintained;  it  seems  to  have  been 
feared  that,  deprived  of  the  protection  of  her  family,  and  too  in- 
experienced to  administer  her  affairs  at  a  time  when  these  became 
complioited,  she  might  compromise  her  interests  if  she  were  not 
provided  with  a  guardian,*  and  especially  in  litigation  and  yx- 
dicitil  proceedings  (alienation  of  movables),*  If  she  had  no 
father,  if  the  guardianship  were  first  of  all  permanent  and  lcga.1, 
and  accorded  to  the  nearest  male  descendant,  it  La  already 
given  by  appointment  in  the  "Sachsenspiegel,"  and  the  guardian 
named  by  the  magistrate  *  only  assists  the  woman  for  some  spe^ 

pctPDC)^  of  tfae  eccl elitist icol  judgM.  —  Obtigation  for  the  vomon  lo  pav 
compcieitions  and  a  right  for  her  to  demand  them:  "Rib.."  83,  1;  "F.  Andec,, ' 
29;  "Captt.,"  1,  281.  c.  -1.  The  power  t>f  di-ipoaiog  of  tWr  [lOBBessiijas  eeamfl 
to  be  bR>-ond  liiapute  in  the  cose  of  nuiw;  /'ardcssw.  "Dipl.,"  passi/ri.  The 
d»ir«  of  fii'^ilitatm^  tfifte  tot-  ibe  brbefit  of  the  Church  must  liA><i^  b«ea 
responsible  lor  r^ogai^inj;  the  cApacity  of  nomeji  in  gL-ncr&l. 
I  Q.  "Ww.,"  3,  4,  2. 

'  It  b  hard  to  see  why  this  should  never  have  ensted  among  the  Fnuiks 
as  it  did  amongst  th«  other  Alemaniu.  The  family  and  marriBge  aro  ormn- 
iaed  in  the  same  way;  thfl  ponrtition  of  women  is  dt-pendent  upon  it.  The 
curtoms  bear  witanu  to  the  inferior  position  of  women.  Heroic  songs: 
fault,  '"Chirleniadnc"  50(>;  fiaulifr,  "Chpvalerie,"  fin^SAm.  At  law  unmar^ 
ried  girUi  wUit  lived  with  their  relatives  ilid  not  eacupe  from  their  domestic 
snthoiity:  "  Bord.,"  63.    GuanliBaihip  of  the  girl  who  hne  u.ttiuosd  her  ma- 

S'  irily,  and  who  huf  lost  her  father,  until  the  time  whqn  *he  ra,njTi?»:  "  T.  A,  C, 
r^t  ,"  90.  doubt  whether  tlicy  toM  found  a  separate  eHtabliBhrnent. 
A*  lo  widows,  the  protecti^.m  of  the  Churuh  and  tho  king  bear  witness  to  their 
independence  in  (jict,  at  Inut,  a,ad  their  emaJieipAtton  from  their  relntivca; 
pmt,  "Seeond  Marriages."  Their  condition  was  thm  like  that  of  the  Roman 
women:  Carvlua  <U  Tocco,  on  "Lonib.."  2,  7,  2.  As  to  the  l.oinbardian  law 
and  the  "L.  29  Liut.."  RoHn,  p.  5";  HtaumaTioir,  4,^,  37:  "As  soon  aa  her 
baron  ia  dead  the  wife  comes  back  to  hor  fnll  eapaeitv."  "Wis.."  3.  4,  2,  7; 
"Bun!,"  ■S2,  3;  ".5:thplr.."  3,  21;  (W,  2.  73;  Prwop.,  "B.  g.,"  1,  2; 
Mtynial,  "Mar.,"  p.  86.  "Wolber  aa  Guardian,"  "Dower,"  "liight  of 
Inheritance,"  posL 

'  C^fr.  pp.  281),  302;  Sto!*c,  IV,  427;  Hixbtr,  IV,  291;  PtHtU,  \  KHf  "Dr. 
fieandinavo,^'  (ii^t,  pp-  224.  232;  e/.  BarttU,  Amira. 

'  ■  DrdeLObeek,'' Art.21;  "Soeat.,"  27;  j^.  A'omintinii, "  De  VTrpnitate," 
p.  74. 

'  "Beiitand."  who  takes  part:  "SirhwabenBpiegfl."  II.  24:  "  Vo  woman  can 
be  guardian  of  henelf  iior  aiipear  for  herself  iu  court,"  I,  50:  "A  woman 
pleads  through  her fldvoeai*.'*    "T.  A.  C-.  Bret.,"  6S. 

*  The  Statute  of  florenre,  \A\o,  6,  ptacM  among  the  attributes  of  ths 
magiatratea  that  c'l  appoiutiiig  guordiaaa  for  womes:  "Const.  Mod^e," 
1771. 
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eifie  (let,  after  wKicK  his  funrtions  no  longer  exist.'  The  desi^iia- 
lioii  of  a  guardian  is  in  the  end  even  made  by  the  woman  herself, 
subject  to  ratification  by  the  judge.^  As  in  the  Roman  Jaw,  the 
guardian  obI.v  exists  for  the  sake  of  formnlity.  But.  such  is  the 
force  of  tradition,  that  the  obsolete  institution  of  the  guardian- 
ship of  women  wag  only  done  away  with  in  1870,  at  Hamburg, 
find  in  ISSl  at  BrdenCampagne.* 

§  18(3.  In  Francs,  during  the  feudal  period,  the  guardianship 
of  women  no  longer  exists.*  The  unmarried  woman  is  capable  of 
appearing  in  court,  of  contracting,  of  making  a  will,  in  the  same 
manner  as  a  man:  "A  girl  is  as  good  aa  a  man,"  ^  This  docs  not 
-mfifln  to  say  that  she  CiUi  freely  dispose  of  Jier  poasesaions;  tKe 
^^n^ts  of  the  family  are  opposed,  to  it,  at  least  in  that  which  con- 
cerns persona'  belongings;  but  li\e^  rights  exist  equally  in  rela- 
liori  to  piisa.  If  there  is  an  inequality  to  the  detriment  of  tKe 
women,  it  is  only  as  far  as  ii  'leriting  la  concerned.  The  old  cus- 
tom, "in  multis  deterior  est'H:iondEtio  feminarum  quam  mascu- 
lorum"  {Digest^  1.  5.  9),  ceases  in  almost  every  respect  to  be  true 
as  concema  private  law. 

'  I,  47.  2;  n.  63,  1;  cf.  I,  A] ,  Lonei.  "Cout.  de  Brabant,"  III,  205  (cited 
by  Viollet):  ChaiaeinarCin,  7';  ' 

*  Icnagiaa  de  LinaiiK''. 'Otaoose?  the  gurtrdi&n  who  eesisted  her  in  her  con- 
trMtof  mft^ri£lgeiD  1452:  ^ft/ecAJj  "Rappolat.  Urlnmdeub.,",IV,  4B4;  Perl^, 
III,  236  (Act  of  1190). 

'  In  Vienm  (Austria),  in  1340,  unmdrriwi  women  are  freed  from  guardisn- 
Bhip  lit  the  iigR  nf  fifty:  Vinltet,  p,  21)0;  Gide.  p.  234;  among  the  Soandina- 
viana  they  come  of  age  ul  twentv-five,  "  venia  sexiis." 

*  Btaumanoir,  11,  27:  "  Jost.,'' p.  373;  "T.  A.  C,  Norm.,"  80,5;  "Auv.," 
14,  2;  cf..  however,  Cliftrterof  jVmica^,  1190,23  ("Ord.."  XI,2ti4).  Ope(,  p.  94, 
denies  that  there  ts  m  this  a  remnant  of  the  guivniianAliip  of  women.  See 

^  text«  cited  by  Opel,  p,  55,  87,  18.  Laii-aand  Htatiitca  of  Vaud,  I,  4,  1:  "Mar- 
ncd  ifomea  and  unmarried  women  ait  subject  to  a  conticual  iniaorit>y." 
SaiU,  "Z.  S.  8.,  G.  A.,"  1886,  HI.  Eftglaiid;  cquftlitr  of  the  two  aexea: 
P«llofk  and  Maitlatui,  I,  466, 

'  Like  gentlemen  and  clericEds,  the  woman  haa  the  privilege  of  being  able 
to  defend  herself  bv  ineana  of  an  attorney:  Bfaufruutoir.  IV,  HI.  Cf.  as  to 
this  iaterveniion  of  the  "advocatus":  fietiunuinoir,  II,  31;  X,  13;  XII,  8. 
Cf..  on  the  other  hand,  "Femme  MarifeeJ'  ed.  Salmon,  see  Table,  "JaBt.," 
p,  273  (she  can  give  a  gufimntfw);  "Gr.  C.  de  Fr.,"  pp.  323.  S.W.  379,  389; 
■•Bourg.,"  3,  18;  "Auv.,"  1510,  13,  1;  "  F,  dc  Morlaiia,"  177,  etc,;  '•Surama 
Norm.;*'  41  (delay  for  the  widnw).  The  "Or.  G.  dc  Fr.,"  p,  216,  establishes 
the  faot  that  thraueh  cutstam  in  the  lav  court  no  woman,  married  or  uthcnrise, 
ehftll  be  imprisoned  in  a  civil  cn-^e;  "Nov.,"  134,  i);  Doiti^ric,  2,  6;  Oui  f'ape, 
"Qu.,"  256;  Afasuer,  20,  1;  fmhert,  "Enchir.,"  ace  "Femme"  and  the  note- 
The  pri\'i]ege  by  virtue  of  wKich  women,  whether  married  or  not,  could  not 
bo  eompelled  by  phyi?it!al  rneaa'!  in  a  civil  ease,  waw  siinotioned  by  the  OrtU- 
nance  of  1667,  34.  8;  it  ecMed  to  apply  when  a  tradeswoman  who  served  the 
public  had  signed  a  bill  of  exchange  (exi-epting  in  the  jurigdiction  of  tha 
Farliament  of  Toulouse).  Ferriere,  see  "'Fpnune,  Contraiote  par  Corps"; 
MeHin,  ibid.  Cf  "Code  Comm.,"  113  (the  bill  of  exchange  is  the  equivalent 
of  a  nmple  promise), 
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§  187.  T«nalknam  Dmtm  of  ttw  ftansts.'  —  It  became  neces- 
sary, however,  for  an  iraportart  exception  to  the  principle  oi  the 
equality  of  the  sexes  in  ci\Tl  matters  to  be  introduced.  An  effort 
was  made  to  limit  the  capadty  of  the  woman  by  appl.nnf;  to  her 
the  provisions  of  the  ^'elleianum  Decree  of  the  Senate;  the  vfoman. 
whether  loan'ied  or  not,  cannot  obligste  herself  for  another,  it 
was  saiiJ,  follo^ng  the  Roman.  laws,  because^jf  her  weakness  and 
hwr  inexperience  in  busmess.'  Neglected  for  a  long  tAwe,  and 
almost  forgotten  in  the  South  itself,*  the  prohibition  of  interced- 
ing reappeared  as  s  consequence  of  the  renaissance  of  Roman 
law,*  and  vr&s  propagated  in  the  countries  of  Customary  law,^ 
especially  in  the  fourteenth  century,  when  BoutilHer  considers 
the  law  of  the  Consul  Velleius  as  being  in  full  force.*  But,  if  it 
triumphed  in  the  South  at  the  same  time  as  did  the  inalienability 
of  the  marriage  portion  elsewhere,  it  clashedj^n  the  one  hand, 
with  theemaoapatioRof  the  unmarjijed  woman,  whicKliad  already 
been  realized,  and  on  the  other,  v^j^  the  peculiar  situation  which 
the  woman  has  by  reason  of  the  system  of  joint  ownership;  in 
obligating  herself  on  behalf  of  her  husband,  the  bead  of  the  joint 
ownership,  one  does  not  know  if  she  violates  the  Roman  law, 
which  held  as  being  especially  dangeru'js  the  interc^lon  in  the 
interest  of  the  husband,  or  whether  she  rt.7pects  that  law  from 
the  moment  when  the  interests  of  the  two  spouses,  separated 
under  the  marriage  portion  sj-stem,  are  here,  on  the  contrary, 

»  FefTiftpe, Cuvo'. " Diet,  de  dr.  NonE.,"  «eo  "Caution."  Fn^nd,  "Mtoj. 
s.  I'appl.  du  s^natUHCODsulw  Veli  ,"  1772,  Gide,  p.  392.  Meynvtl.  "  N.  R,  H.." 
Sept. -Oct..  1901. 

'  It  was  aot  discavtred  B.t  a  certain  cren  time  tKat  vom&n  was  weak  and 
inexperienced;  neither  did  people  yield  to  the  superstition  of  the  Rocnaii 
law;  but  the  or^&nisation  of  the  family  having  chanKcd,  and  m>men  hav- 
ing ^quireil  an  independent  pmition.  it  nsa  nuiuralty  (cared  thAt  tlicy  woiUd 
be  the  first  to  Buffer  because  pf  tbeir  well-known  w^akaev^ 

«  "L.  Rom.  WiB.,"  Peml,  2,  II,  I;  "Petnis,"  4,  53,  The  " Braehylomis," 
3,  10,  considers  the  Justinian  law.  In  "  PVeuvat.''  by  D.  VtatseOe,  deeda  in 
which  women  are  piirtk-ipants  do  not  allude  to  the  Velleianuio;  but,  U  a 
KKiera]  thing,  these  women  bind  themselves  on  their  own  acoount.  Cf. 
Oidt,  2d  ed.,  .m  2;  Otasson,  7,  127,  1;  "Montpellier"  (1204),  38;  tW  dis- 
ability of  the  wife  is  done  away  with  if  she  haa  the  authority  of  ner  husband : 
"Toulouac,"  74  (valid  giviM  of  surety!.  Matuer  20,  91;  the  w-oman  fan 
renounce  the  benefit  of  uie  VelleiaDum,  excepting  if  she  binds  hcraelf  for  her 
busband,    Pout.  "Auth.."  "8i  qua.  Muiier";  "Artoia."  33,  7. 

*  D.  VaxntiU,  111,  3*4,  *te.;  Z>.  PUinehet,  "  Bour|!Ogfie,"  "PreuV«,"  OO. 
182  (tn  1302);  Ma»\*er.  29,  12;  Oui  Pfijt.  227;  /'rtpor..  ■^■NotaiNS,"  I,  054. 

■  BeatimanaiT,  43,  14,  22  ,  26,  28  (validity  of  the  ^x-ing  of  surety  by  the 
widow);  "OUm,"  11,211  (in  1282);  " Or. Coul. de Fr.,"  p.  223;  "Caul.  Not..*' 
15;  Datmaret,  153. 

•  II.  29-  Cf.  I.  97.  p.  551.  Already  the  "L.  de  Jortiw,"  o-  273,  forbids 
women  to  intercede:  V<oUe(,  "Et.  de  Saint  Louis."  Ill,  m;  </.  Plantof, 
"T.  A.  C,  Bret." 
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mingled  topether."  Although  the  legal  theorj' may,  on  principle, 
accept  the  Velleianum,  it  does  not  succeed  in  CEUaing  it  to  be 
practised;  renunclatioos  made  because  of  this  decree,*  which  are 
frequent  in  the  South  '  become  very  numerous  in  the  North,  and 
become  almost  the  general  practice ;  *  hut  there  is  no  agreement 
as  to  their  efficadouatieaa,  and  especially  as  to  the  consequences 
of  their  omission.  In  order  to  put  an  end  to  these  diffiitiiilties, 
the  Edict  of  August,  1606,  finally  repealed  the  Decree,^  and  a 
Little  later  the  "hex  Julia,"  which  is  naturally  connected  with  the 
Velleianum,  was  repealed  in  its  turn  by  an  Edict  of  1G04.^  The 

1  Bantnrie,  I,  97,  p.  S51  (the  woman  does  not  benefit  by  the  Decree  or 
the  Senate,  urleas  she  gives  up  the  community):  "Bretagfle,  T,  A,  C,"  fiS,  3.20 
(alie  ciiR  h'md  herself  on  beliaU  uf  her  father,  her  mother,  her  husband  ot  her 
children):  Ain/oiiitn,  "De  Usur,,"  162.  The  Velleianum  is  not  applied  if 
the  fiinilfl  h&\e  turned  out  to  benefit  the  community,  a  thing  which  U  pre- 
eumed:  MeijniaX,  p.  '273,  n.  h. 

'  And  of  the  Authcntira,  "Si  qua  Mulier "  ("  Cod.  Juiat.,"  4, 29, 22;  "  Nov.." 
134, 8),  whicli  proaouaucd  th«  DulUty  of  iatercBeaioa  on  behalf  of  the  huKbond, 
whereas  there  aii  ca^iea  in  whi«h  mterccesiioq  m  beh^f  of  third  pivrties  ia 
valid  (confirm  B-t  ton  at  the  end  of  two  yeara,  renuncia.tion  by  the  mother  who 
is  a  guardian,  of  the  advantages  of  the  Decree  of  the  .Scimte);  Ginrd,  p.  779; 
Meyni/ii,  "N.  R.  H.,"  VMO,  lOS,  and  1901,  241.  and  especially  Art.  3,  Sept., 
1900:  Gide,  162,  405;  "Et.  de  Saint  Louis."  Ill,  p.  21o. 

*  They  date  bank  to  the  Roman  practice:  Dig.,  IS,  1,  32. 4;  "Cod.  Jiist,," 
5,  35,  2  ("Auth.");  "Montpellier,''  1204,  Art.  38;  A/azure,  "F.  de  IJ<5am," 
p.  297;  "Decia.  Canella!  Tol  ."  a.  37.  29;  loliM.  p.  183  (Italy);  "Sicte 
Part,,"  Table,  see  "Mulier  Fideiubcns. 

*  "Cartul.de  Fljaes," 35, 40, et«.  [thirteenth century) ;  Weyniai. 275;  Planiol, 
"T,  A.  C,  Bret.,"  501,  473,  301.  The  "Close"  admits  the  validity  of  r&- 
EuncifltioM,  Contra:  J.  dt  Ravanis,  P-  d«  BelUp^eke,  cited  by  Ci».us  on 
the  "I,,  ult.  C-  ad.  Sc.  Veil.";  /.  Faure,  "Inat.,"  4,  7.  But  the  praotioe  after 
the  thirteenth  century  rejects  their  opinion.  The  canon  law  pronounced 
itsell'  in  favoT  of  thLs  upon  condition  that  the  renunciation  shuula  be  aocom- 
panied  by  an  oath  (Dig.  X,  28,  8,  twelfth  century);  O.  Durand  no  longer  even 
deinandB  an  oath  (2,  2,  9,  10).  As  to  the  nec^esaity  of  the  "certioratio," 
rf.  MeffTivU.  C/.  Italian  practice;  the  renunciation  is  allowed  aa  a  general 
tiling,  but  not  when  the  woman  fiinds  herself  on  behalf  of  her  huabaad.  The 
eame  in  Spiun;  Cide,  pp.  31)2.  a2(i;  MeuniaL  "In,  F." 

^  And  the  Authentic,  "Si  qua  Mulier.  '  Followinji  the  publication  of 
the  "Observ.de  laReiioa?.  au  Vel  ,"  by  L^hassier  (reprinted  in Kis  "<Eui're8," 
1640):  a  snare  (or  those  who  contract  with  women  when  through  malice 
or  ipnoraiice  the  notariw  toavo  out  the  dause  of  renunciation.  The  Fxlict  of 
Henry  IV,  drawn  up  by  Sillery,  who  was  probably  assisted  by  Pastiuier,  ioT- 
bade  notaries  to  insert  any  renunciation  of  the  Velleianum  and  of  the  other 
privileges  of  women  in  any  contraets  drawn  bv  them  and  ordered  that  these 
contracta ahoutd  have  the  same  effect  as  though  these  renunciations  had  been 
fiptwified  therein:  "Nfron,"  II,  722,  The  Parliaments-  of  the  South,  those 
of  Rouen  and  Reanes,  refuHed  to  reKiflter  thia  Edict  ifd.  Perpignan,  Colinar). 
The  Ordin&ucea  of  16Jt-3  and  1704  upheld  it  in  Britliviy  aud  Riirgundv;  Dct- 
janiiM.  ^'Com,  le  S^natuscon-''ultfl  Vel.  Disparut"  ("II.  crit  "  30,  148); 
Gidt.  413;  jV«vnta/i  "N.  R.  H.,"  1901,  Sept.-0«t.  As  to  the  evolution  of  the 
Gerraan  law,  ^.  Gidx,  p.  274  (bibl.);  Demburg,  "Pand.,"  II,  228;  Meyninl, 
iM.  cU. 

'  Formerly  there  waa  very  often  a  confusing  of  the  VeUeianum  with  the 
"  Lex  Julia,"  and  by  the  "  Lex  Julia  "  ia  to  be  undeTstood  tili«  id  alienability  of 
the  mairiage  portion,  even  when  made  with  the  consent  of  Uie  wovo&a,  —  that 
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ppoviaions  of  these  two  laws  were  of  no  eifect,  however,  in  the 
countries  of  written  law'  and  in  Normandy;'  the  Velleiantuii 
was  always  in  full  force  in  them;  it  only  disappeared  with  the 
publicfttion  of  Art,  1125  of  the  CiWl  Code  (Feb.  17,  1804).* 

§  188.  The  Same.  —  It  would  have  been  strange  if  the  ques- 
tion of  the  capacity  of  women  had  not  been  raised  under  the 
ReTolution.*  Coiidorcet  brought  it  up  as  early  as  17S7,  in  a  writ- 
ing where  he  maiutaiiied  tha.t  "there  ts  between  the  two  sexes  no 
I  difference  which  is  not  the  result  of  education."  This  paradox 
found  a  vehement  adversaiy  '^^  iMirabeau.^  Taking  their  stand  on 
a  more  practical  ground,  the  Memorials  of  1789  were  concerned 
.with  the  abolition  of  the  privileges  of  men  as  far  as  inheritance 
WB5  concerned;  the  exclusion  of  the  daughters  seemed  contrary 
to  natural  law;  the  Revolutionary  laws  did  away  with  it.  The 
woman  was  also  permitted  to  be  a  Bitneas  in  the  civU  acts  of  life,' 
but  she  was  not  pven  the  right  of  being  a  guardian,  nor  that  of 

13  to  Ray,  tbe  "licx  Jutia"  an  amended  by  iTufftinioa.  The  Edict  of  April,  1W4, 
.repealed  th«  "Lex  Julia"  in  the  Lyuiunuii,  MA(;onnaii>,  Beuuioljii''  anil  Fiircz, 
district  of  writtc-tt  law  luidcr  the  Purliiimcnt  of  Paris;  it  held  in  ihe  iuler- 
ip»its  of  cftminerce  that  obligations  entered  into  by  wuraipll  ahould  va!»!Iy 
binding  upun  tho  land  inidudtxi  ia  the  marriogG  portion  ob  well  as  upon  tlic 
parophomalia;  Gide,  p.  412. 

'  The  "Coutume  de  Toulouae,"  "De  Dehitis,"  2,  rejected  the  Velleiaiiuiii 
m  well  H£  the  inalienability  of  the  njarriage  portion;  but  in  the  aij:ti?entli 
ei-ntury  it  was  no  longer  observed:  CtUettun,  Ast.,*'  IV,  49;  Camiinicn.  fo. 
27:  SeiTM,  "Inal."  p.  487  el  aeq.:  Juiien,  "EICto.  de  Jur,."  p.  370;  Bnihn, 
"  Diet.,"  »ee  "Feinme."  "VeMcn";  Henrffs,  IV,  8.  As  to  case*  in  whirh  ilic 
VcUeiaDum  doca  not  apply  in  ttie  Houth,  and  ae  to  reDimciatiann  of  the  ad^'lln- 
lo^ta  conferred  by  the  Decnw  of  the  i^dLaie  (which  wero  valid  on  ramliliuii 
of  "<!crticr»tio"),  c/.  Fwriire,  oec  "Vell^ien,"  "Rcnonoiativn,"  and  flntlmrs 
citedi  /juiwrt,  •■Ekii3hiT}d.,"o«>"Fcmmo";  Af^ynial,  "N, B,  H.,"  1901, iJept.- 
Oet. 

'  Xb  to  the  application  of  the  Volleianmn  in  NoTmandy,  Froland,  "  M6- 
moir*,"  1722;  Cottn,  "N.  R.  H.  "  1892,  p.  436,  The  Norman  books  of  Cu»- 
toDM.  and  even  the  ''Coiitunie  de  Nortnandie,"  arc  silent  upon  the  suhjwt  of 
the  Velieianum,  —  an  obvious  proof  that  ihi.s  Roman  law  wais  only  intro- 
ducwl  into  Nunnandy  through  the  combined  action  of  doctrine  and  juria- 
pnnifiice;  the  diaability  caused  by  the  Velieianum  was  a  logical  outcome 
of  the  Norman  law.  (ride,  3^11.  Also  a  renunciation  of  the  Decree  of  the 
&i:aat^'  is  prohibited  in  Nonntui  law.  An  obligation  contracted  by  a  woman 
in  vifjlation  of  the  Velleiaoum  is  nul)  and  vpid  of  ftbs^lute  right,  !□  the 
South  letters  of  reecLaBioQ  are  required:  Froland,  p,  I^;  /mWf,  "Encliirici.]" 
see  "Femme." 

'  Roberi.  "Capacity  dea  Feimnes  av.  et  Dep.  la  L.,  17  Niv,,  &a.  II,"  1813. 

•  Soffnae,  25L,  368. 

•  A  wiiting  aboliahed  after  but  death  fay  Cabania.  SuUmji  Muretckal, 
author  of  "Diet,  de*  .■Vthtfcs,*'  1880.  and  of  the  "Otxle  d'nnc  Bocii?l*  d'HoiimiPB 
eansDieu,"  179",  in  ISOi.wrrotca  ProjetdeLoiPortant  D^f enae d'Apprendre 
i,  Lire  aux  Feramee." 

•  Law  of  yept.  20,  1792,3,  1;  FioTId.  "N.B.  H.,"  1890,  715.  TheUwof 
titc  7th  I>ec.,  1SB7,  oJlawed  wofnen  to  be  n-itoeaW  tO  OeriJ&catttt  &f  birth, 
d^th  and  marriage^  luul  Xa  notarial  dt-cdd. 
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taking  part  in  the  council  of  the  family.'  Still  more,  political 
^^^ts~were  refused  her.*   One  is  well  aware  kow  this  last  point 

has  raised  difficulties  in  modem  legislations.'  Oii  the  other  hand, 
-the  civil  equality  between  the  woman  (immarried)  and  the  man 

is  acquired  in  an  absolute  manner.* 

'  Idem,  Eccording  to  the  Civil  Code. 

■  Law  of  June  10,  1793:  vata  of  women      to  the  partition  of  rigbu  uf 

'  "Gr,  Enoycl,"  oee  "Femme"-  Bridei.  "Melanges  F^minist^'''  1897; 
O»irogonki,  "Di.  dee  Fetnmea,"  18B4i  Lamy,  "La  Femme  de  Pcroaia, 
190J. 

■  There  ia  Ho  longer  aiiy  thuu^ht  of  appointing  guardiAD^  for  them;  they 
are  left  to  provide  them  for  th fraud vea.  Cf.  the  "procuratores"  of  the  Roman 
u-omen:  Cvtrc,  "Pro  CiEcinii,"  V,  14. 
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Guordiaiuhip  of  Minora  during 
the  Barbarian  Feriiwi 

SuapvnBioti  of  Actions  by  or 
agMmt  the  Minor, 

latcrvcnlion  o{  Ihe  Stale. 

Fcudd  Law. 

Sfigniirul  ProtectioQ. 

The  Lcaae  of  Fiefs. 

Riffhtjj  of  the  Giuirdian. 

Ohue&tioii9. 

Nobleman "s  Custody. 

Plebeian  Custody. 

Citiaen'a  Custody. 

Modem  Gu&rdianatup. 


g  201, 


In  FraQCP  «vpry  Gu&rdianabip 

ia  Ap[)oinlive. 
Powers  lit  llip  GuardiuL. 
Guarant«ta  in  the  lotereet  of 

the  MiDor. 
Tbo  Revokutiotiary  Law. 
The  Oiicetion  of  tbc  Cupmatj 

of  tnc  Minor. 
The  Barburiun  Majority. 
208.  Undcrthe  Feudal  SyHtem. 
210.  Emaneiijalion  of  .Minora 
imder  GuajdinnMhip. 
!5  2ll-2l4._  Persons  who  have  at- 
tMned   Mfijoriiy   and  are 
under  a  Disability. 


S202. 

6  205. 

{206, 
"  207, 
209, 


§  1S9.   Quardianshlp  of  Minon  during  the  Buboriiin  Period. 

—  Germanic  giiarclinnsliip '  nothing  nuire  than  the  "mun- 
dium,"  or  domestic  power,*  in  its.  application  to  the  minor  whose 
father  ia  dead.*  One  must  be  careful  not  to  see  therein,  as  has 
been  done  only  too  often,  an  institution  established  in  the 
interest  of  the  minor  with  the  object  of  saving  hira  from  the 
consequences  of  hia  weakness  and  inexperience,*  This  is  a 
power  and  a  rifiht  which  ia  entirely  for  the  benefit  of  the  family, 
and,  as  &  coii3<?quence,  entirely  for  the  profit  of  the  head  of  the 


'  8eo  espefiiilly  Nfmela;  fS  23-27,  and  Si  16S-171. 

*  If  a  collective  Kuardiiuistiip  exerclBed  by  the  "Sippe"  existed,  especially 
among;  the-  ABglo-Sikx<.ia.-<  (c/.  Schroedtr  and  authors  cit«d)  it  waa  Dot  long 
before  thi?  (piftrdisnship  passrf  to  th«  family,  the  "Sipp*"  keepins  at  the 
moat  a  epeciol  rifht  of  superviAion:  </.  fleuilier,  g  130,  11,  p.  4$.5  (author? 
cited:  Btuiihw,  ■'Z..S.  S.,  G.  A,,"  III,  49;  JmiMf  " Erbenfolge,"  S4,  149,  2118; 
Gierke,  "  GcDosseoBohaftflr,,"  I  22, 44;  -Erbrwiht  u.  Vieincnrecht,"  ''Z.  R.  G.^'' 
XII,  487).    Abo:  Ficker,  "Erbcnfolge,"  poMim;  Amira,  "Reaht,"  {  S3 

'  The  death  of  the  mother  does  not  alti*r  the  paternal  power  in  the  least, 
r/.,  however,  "  Wia.,"  4,  2,  15  (second  inairiage  of  the  father,  possibility  of  a 
euardianahip).  —  There  are  even  found  after  thin  in  Germany  casivt  of  guar- 
oiana  acting  for  miaoni  who  are  under  the  paternal  power  (in  1279,  1488); 
partition;  nJienation  of  the  child '-f  po^eeeaions. 

'  If  the  Roinofi  stamp  Is  observable  in  the  laws  of  the  VjFtigothH,  4,  3, 
and  of  th«  Burguodiane,  (cf.  Papuan,  36),  the  Lomb.ird  law  scenix  to  be  an 
aeourate  exprwaion  of  the  old  Germanic  law;  from  readinn  the  laws  of  "I.iut,  " 
58,  74,  75,  99,  117,  149,  where  the  t^uestion  of  nunors  is  dealt  with,  one  would 
say  that  guardianship  had  no  FXi8l«nee.  They  find  a  pmtf?ction.  not  in 
guardiaiuhip,  but  in  the  principle  that  the  minor  shall  not  be  allowed  to 
cause  injury  to  himself  through  his  own  aets;  his  rights  lie  dormant  until 
hia  majority,  ^^'hen  some  act  is  absolutely  aoctseary  application  has  to  be 
nude  to  his  relativea:  "Liul.,"  75. 
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latter.^  Thenceforth,  the  only  guardianship  which  Is  recognized  is 
theproprl«tai7  Kuardianshipby  agnatas,'  thatistosay,guaxdi[Lnship 
conferred  by  custom  upon  the  nearest  male  relative,  for  example, 
the  elder  brother.'  It  is  for  the  latter  the  means  of  protecting  hia 
rights,  eapeciaily  with  regard  to  the  possessions  of  the  minor;  and 
this  power  consists  in  exercising  these  rights  ahnost  as  if  the 
minor  luid  no  existence.*  The  agnate  sees  therein  an  advantage, 
and  not  a  duty;  he  takes  [Kissession,  if  he  wishes,  without  any 
other  formality,  of  the  person  and  possessions  of  the  minor;  but 
he  ia  free  to  renounce  the  guardianship  in  the  same  way  aa  an 
heir  haa  the  power  to  give  up  the  inherttaace  which  ftCcruM  to 
Mm;  *  if  he  does  not  exercise  it,  he  does  not  incur  any  responsibil- 
ity.* Over  the  penon  of  the  minor  he  has,  on  principle,  the  same 

>  HaUniBl  ScArdiaaihip  wfia  botT«w6d  ffom  ihti  Rom&n  lav  by  the  l&w 

at  the  VinigolhM,  4,  ^,  3;  3,  1,  7,  and  by  thp  law  -of  the  BwrEundea,  50,  R5)  so 
long  as  the  moLher  does  not  murry  UigiuQ,  "  duEIu  ei  pareotilla  prEuponUitiir"), 
c/._"Baii  8,  7.  In  tlip  [nure  Germanic  la.w  the  mother  who  is  under  Eiiardian- 
ehip  could  not  have  the  "mundiuiti"  over  her  children.  There  is  no  trace 
of  maternal  guard ianship  in  the  "SttchscnapicgcL";  //finJer,  II,  452.  The 
"Betaita"  of  the  widow  and  of  her  chjldmi  does  not  imply  a  guartlianship 
exerciaed  by  her;  the  widow  who  lives  with  her  uhUdrea  has  their  custody, 
brings  thctn  up.  administers  the  cumuioQ  pntriotoay,  aad  uots  with  tlie 
fiUthorizo-tion  of  her  own  guiirdiiinr  but  the  ehddrea  huve  no  guordi^:  "Sach- 
Henap,,"  3,  76,  1;  cf.  1,  23,  3  and  I,  U;  SfKbi<«.  IV,  435.  -Vmong  the  Scajidi- 
rflwans  and  the  Angio-Saxons  "Hloth-,"  6,  "Ina,  38,  the  widow  has  only  a 
rif^bl  of  euHtodv,  without  any  of  the  effects  of  the  "niundiura."  —  Afterwards 
tms  power  in  fact  becomes  changed  iDto  a  .^uardiantjhip  at  law,  when  giiar- 
dianahin  becomes  an  iniititution  tor  the  pnjteetiDn  of  the  minor.  In  Germany 
she  is  tfien  given  fellow  guardians,  shL>  is  comueiled  to  promise  not  to  remarry 
and  not  to  invoke  the  Velleianum  Decree  of  the  Senate:  Stabbe,  IV,  4B4  et  ai-q. 

'  Theae  relatives  are  guardians  by  birthj  the  old  Germatiic  law  dwa  not 
recognise  any  appointed  guardian;  the  will  is  unknown,  in  this  law,  lUid,  ae  a 
GonncqucR^ti,  there  conitK^t  be  any  testamentary-  guardian;  as  to  the  guardian 
who  ia  a-ppomted,  hf  <EiMa  not  pxiat  either,  becaufi;  it  if  not  the  place  of  the 
State  to  (lesigflftte  the  head  of  the  fajiiily;  the  transmisatoll  Kif  the  mundiimi " 
lakes  place  by  virtue  of  the  Cuslnm:  </.  Bmnner,  i  63. 

•  "Proslmua  patema;  (^eneralionig,"  says  the  "L,  Sax.,"  44;  "Biirg.."  BO, 
85,  2;  "  Wis.,"  4.  3,  3 ;  '■Sachseasp.,"  I,  23,  1  and  45,  1 ;  "Cap.  Worm.''  829, 
C.  4,  The  order  in  which  the  relatives  are  BumnionBd  is  the  same  for  guardian- 
ship as  for  inheritance.  Di.sabilities  are  the  same  as  with  respect  to  inheri- 
tance: women,  foreigmcra,  monks,  or  clericals,  people  of  feshle  mind  (!). — 
If  there  are  no  relatives  on  the  father's  side,  tnen  at  a  rather  early  period 
the  relatives  on  the  inatcmol  aide  are  colled  upon:  "Form.  Saluoi.,"  14; 
"Sthwabeosp  ''  S9;  "AugHbuis,"  98,  1;  Kraul,  1,  170. 

'  Heutltr,  n,  453. 

•  In  which  case  it  devolvca  upon  the  next  degree.  But  at  an  early  period, 
if  there  were  no  eloselv  related  agnate,  the  guaraianship  by  appointment  was 
reaortedto:  "L,  Pap.  Pipp.,"  5;  "Wis.,"  4,3.3;  "Sachacnap.," I,  42, 2.  Sub- 
seriuentlv  devolution  was  rejected  out  of  hatred  for  usufructuary  guardian- 
s!iip._—  Jliia  the  agnate  n  right  to  grant  the  "muudium"  to  a  third  party? 
Outside  of  the  quite  special  case  in  which  he  marries  hie  ward  (cf.  example  m 
VioU^)  this  ^eema  to  us  to  be  very  doubtful.  Cf.,  however,  Kraul,  I,  215; 
Stobbe,  IV,  431. 

'  Aj»  there  was  danger  of  hijj  negligence  coraproousins  the  rights  of  the 
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rights  as  the  father;  the  same  won!,  "mundrnm/'  is  used  to  desig- 
nate the  paternal  authority  and  the  authority  of  the  guardian, 
from  which  it  follows  that  they  have  the  same  eoniieqiieiieea ' 
(correction,'  consent  to  marriage,  etc.).  The  poBMsalons  of  the 
minor  are  mingled  with  tliose  of  the  guardiiin.  It  is  a  sort  of  pre- 
inheritanceby  which  the  latter  profits.  If  it  is  an  exaggeration  to 
say,  especially  with  regard  to  more  recent  law,  that  the  guardian 
becomes  the  owner  of  the  possessions  of  the  minor,  because  he 
must  restore  them,  at  the  same  time  tliis  formula  gives  a  fairly 
accurate  idea  of  what  his  rights  are.*  He  has  the  administnitioti 
and  the  enjojinent  of  these  poaseiiaiona;  *  all  the  income  of  the 
minor,  and,  as  a  consequence,  everj'  jicquisition  made  ■with  this 
income,  belongs  to  him:  it  is  sufficient  if  he  restores  the  property 
which  belongs  to  the  ward  at  the  time  of  the  latter 's  majority 
("  Possessions  of  a  minor  neitlier  increase  nor  decrease ") ;  ^  he  has 
ft  right  to  alienate  movables;  *  if  he  cannot  dispose  of  the  immov- 
ables in  such  a  way  that  the  deed  can  be  opposed  to  th^  minor,' 
it  is  less  with  the  object  of  protecting  the  latter  than  as  a 
consequence  of  tlie  rights  of  Hie  family;  he  is  scarcely  more 


family,  one  can  readily  understand  that  tho  agnatee  were  able  to  bring  about 
Ids  (hschttTKe,  or,  rattier,  to  tliBcharge  hira  tlieniftclvea.  But  there  is  aa  men- 
tion oi  this  in  the  documcnU.  The  "  f^achai'napiegrl,"  I,  41,  tiikes  for  granted 
the  dbchame  of  the  faithless  guardian  ("Holmimt")  only  m  far  ils  the  gaar- 
diooahip  of  wumeo  ia  concerQcd.  Cf.  Havana  law.  Girard,  p.  215.  —  The 
intm-cntioti  of  the  relatiT>ea  according  to  th<^  biirbiLriun  laws  ooly  tnkce  place 
if  the  minor  ?hould  miury  (and  iii  such  a  cn^f  »« tliis  he  would  ordiniu-ily  be 
ti^leo^ed  from  ^ofiliallLfihip)  or  wheFi  it  btaJoinoB  iQc?««^arv  low  him  t»  alienate 
his  imtnovabSw:  "Siw.,"  43;  "Roth.,"  160,  183,  19.W.  207;  Grimm.  6; 
"Uut.,"  75,  120;  SeXoepflin,  ^'AIbaI.  Diplom.,"  676  (in  858). 

>  "Div.lmper.,"817,  c.  Ifl  ('■Cup.,"  6d.  Bor.,  I,  273).  Education;  SloiAt, 
IV.  448. 

■  This  right  was  restricted  at  an  early  period  in  the  caae  of  the  guardian 
who  was  puobhed  by  Ir^iriK  hL^  guardianahip  if  he  Inflictext  &ny  bad  treat- 
ment upon  liie  warrl:  '  Burit  ,"  60;  '  Koth.."  195,  137;  "Liut.,"  12,  31,  120j 
"WiB  ■'^4,  ,%  1;  " Schwnbenspit^p!/"  1,  190. 

•  Cf.  Roman  guardianship;  fhrir^in,  "N.  R.  H.,"  1889,  3. 

•  "Tutela  VHiifru«unria,''  " SachaooBp.,'^  I,  11.  23.  He  does  Bot  havt  tO 
furnish  any  stirpty,  nor  doM  he  have  to  nnder  any  a^«nin«  during  the 
piardiiuwhip:  "Burg,"  85,  2.  3;  "Wis^"  4,  3,3:  ■■Liut  ."  149;  SiMm.  IV, 
449.8;  //uter,  IV.  512;  jw«f,  " Lcaw  of  fiefs."  The  " L.  Wla./' 4, 3, 3, allowa 
the  guardian  only  one-tenth  of  the  ineoine. 

t  ChaisernoTlin,  "Prov.,"  p.  32e. 

•  The  mlaor  could  not  claim  them  against  third  partira  {post,  "Syateni  of 
MoToble  Property"^;  it  is  cvon  doubtful  whether  the  persaoal  rapon^ilaty 
of  the  guardian  could  be  lorolYed  in  this  manner.  C/.,  IwiFsrer,  to  the 
contrary,  "Burp.,"  85. 

'  Kxcenting  id  c^ses  of  tu^««aa^y  alienation;  in  order  to  support  the 
Lb  times  i>f  nn.Cit,  itl  UCdor  to  pay  thV  hpri?dttAr}-  dehU  M  a  time  when  inLmoV- 
able!  could  be  soiled  for  d*tta:  ■■I.iut.,"  149  (authorisation  by  the  Judm); 
"T.  A,  C,  Nonn.,"  7,  4,  78;  Brunnrr,  Table,  aee  '■MOndfl." 
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free  to  dispose  of  his  own  movables.  He  has  the  power  to  col- 
lect claims  included  in  the  hereditary  estates  of  the  minor;  on 
the  other  hand,  he  is  held  liable  for  the  corresponding  debts. 
The  contracts  of  the  minor  do  not  bind  him,'  but  he  is  respon- 
sible for  the  torts  of  the  former,  because  of  hSs  "mundiimi," 
even  out  of  his  own  personal  possessions.'  Finally,  the  guaxdiaji 
doBB  not  ropreaent  tha  minor;  he  can  only  act  in  his  o^vr 
name  on  behalf  of  the  minor.^  The  functions  of  the  guardian 
do  not  change  when,  having  attained  his  majority,  the  ward  con- 
tinues to  live  with  him  and  does  not  claim  his  inheritance;  *  it 
may  happen  that  the  ward  becomes  capable  from  this  time,  aa  in 
the  ctise  of  a  child  under  a  disability;  but  the  guardian  does  not 
cease  to  have  the  use  of  the  ward's  fortune,  and  he  is  not  held 
liable  for  the  obligations  which  the  latter  may  contract,  unless  he 
hna  taken  a  part  in  their  formation. 

§190.  Slupesalon  of  Actloiu)  b;  or  against  the  Minor.''  — 
Under  these  conditions  the  capacity  of  the  minor  is  nil;  be  has  not 
the  right  to  sue  and  cannot  be  sued.  The  rights  which  he  can  have 
do  not  come  into  existence  until  his  majority,  and,  consequently, 
every  proceeding  in  which  he  is  an  interested  party  must  lie  dor- 
mant until  that  time.  His  guardian  does  not  have  to  represent 
him;  *  he  acts  in  his  own  name  and  on  his  own  account.  IVJore- 
over,  representation  in  court  is  forbidden  on  principle;  to  have 
attempted  it  by  way  of  an  exception  in  this  case  would  have  been 
to  run  the  risk  of  compromising  the  interests  of  the  minor.  Thegc 
motives,  together  with  the  insufficiency  of  the  organization  of 
guartlianship,  assured  the  old  rule  a  long  duration.  But  as  early 
as  the  second  djTiasty  of  kings  it  became  necessary  to  improve  it  by 

'  "Burg.,"  87,  1,  2. 

■  On  principle,  pompositions  due  by  reason  of  tortfl  of  which  the  minor 
Jim  been  a  vletim  belong  t«  him:  "Cap.."  819,  5;  "SachBenHp.,"  II,  65,  1. 
Cf.  Stobbf,  IV,  453. 

*  From  which  it  folIowH  that  the  miiinr,  having  come  of  age,  is  not  respon- 
eible  (or  debts  contractHl  by  the  guardioin.  If  the  guardinD  haa  tErceived  a 
composition  which  was  due  the  minor,  the  latter.  havinR  come  of  age,  is  not 


out  vefigeurte,  which  pincea  the  «iiai'<lian  iiRflt-r  the  ne^^e-wLty  of  giving  baofc 
the  composition r  Byun»er,  "2.  H.  .S.,G.  A.,,"  Ill,  74, 1;  Homeyer,  "SachsMiBp.," 
III.  2,  4S1. 

<  FHhoury  ("Stftdtrodel "),  {  34;  "Sachsenap.,"  I,  42;  after  the  age  of 
twelve  years  the  child  can  dispense  with  a  guardian,  but  he  tnay  also  keep  hie 
Kuardian  until  he  attains  the  ag.e  of  twenty-one. 


'  Sckroeder,  p.  3li;  Pollock  and  MaUlaTut,  II,  440:  "the  parol  demur" 
("louuelaremanebit"};  ^rortori,  fo.  274v  421;  MesU.hU^. 

'  Contra:  "Burg.,"  8.5;  "VViB.,"  4,  3,  3:  Roman  mllucnce.  Cf.,  howoTer, 
Scnndinovian  law:  Amira,  "Rech/"  157;  WolJ,  "Z.  V.  R.,"  18*6,  3,  63. 
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new  toucbes,  to  so  preat  an  extent  did  it  injure  tMrd  parties.' 
The  Capitulary  of  819  allowed  the  compulsory  appearance  in 
court  of  a  child  less  than  twelve  years  old  who  had  taken  the  prop- 
erty of  another,  and  his  condemnation  to  pay  the  composition 
("excepto  fredo").  The  Capitulary  of  Worms,  829,  assumed  that 
those  who  took  the  property  of  another  trongferred  it  to  minors 
so  as  to  prevent  the  owner  from  making  use  of  hia  claim,  because 
no  one  could  plead  against  a  minor;  it  decided  that  the  father  or 
the  guardian  should  be  the  legal  representative  of  the  minor  in 
everj"  litigation,  excepting  when  the  "hereditas  parentum"  was 
involved;  in  this  there  remained  in  existence  the  primitive  system 
of  suspension  of  process.  Only  in  the  thirteenth  centurj-  does  it 
be^n  to  be  gi\'cn  up;  actions  for  possession  are  allowed  in  view 
of  their  provisional  character.*  At  last,  in  1330,  an  ordinance 
abolished  the  old  law;  thenceforth,  minors  coxild  be  made  parties 
"in  causa  proprietaria  vel  reali";  they  had  appointed  for  them  a 
guardian  or  custodian  "in  litem,"  with  the  assistance  of  whom 
they  could  be  sued  mthout  postponing  the  settlement  of  the  case; 
for  it  had  been  noticed  that  the  privilege  which  they  had  enjoyed 
had  reacted  against  them;  they  ran  the  risk  of  losing  their  rights, 
beca^lse  the  proofs  had  perished  and  in  a  general  way  the  ren- 
dering of  justice  was  found  to  be  Impeded  by  this  delay.' 
This  special  gnardian  finally  came  to  be  confused  ■ftith  the  ordi- 

'  "L,  Rib.,"  81.  On  the  terte.  t^,  Kratd.  I,  133;  II.  114;  ffit*,  I,  200: 
WaiU.  "V.  G,."  nV,  281 ;  A  mim,  "  K.  V.  J.,"  1875,  430;  fininrjer.  "Z.  V.  R.,'' 
1,333;  "Liut.,"78;  "Quipst.  ct  Mon.,"  27:  "T.  A.  Nomi.,"  0:  theniiaor 
cmaot  "probare  oeu  dcfendere  ma.  manu. '  CJ.  7,  3;  74;  Bcaumiuwir,  III, 
18;  XVlf,  7;  "Anion,"  9fi;  Manner,  "Et.  de  Norm.,"  p.  8;  C/uiiUereau- 
Z^Jmre,  "Tr.  dwFiefa,"  p.48  ri  w?,;  YiolUt,  "Et.  dc  Saint  LouU,"  111,206; 
•'Qrd-  de  Jvm  11,"  36:  rf.  Planiol,  ''T.  A.  C,  Bret.,"  p.  4*ft. 

>  "T,  A.  C-,  NoTOi.,''  74, 78;  P.  de  FotilatMa.  U,  2  et  uq.;  Bea%Lmanmr,  XVI, 
1;  "Et_  de  Sajnt  Louis,"  I,  78;  "OUm,"  II,  240;  "Sty!.  Pari.,"  17,  2;  "Gr. 
C.  de  Fr.,"  II,  "Dm  Mineure";  Boulanc.i,  113;  LovseT,  187;  Ro^utau,  aee 
"Loi  Outrfe";  "Summa  Norm,,"  42.  CJ.  Prinoiple  according  to  which 
ordinajy  praarrijjlkins  do  not  run  aRHJUst  minors:  "  Fora  de  Hfeira,"  p.  163 
(40  jeua).  Neitlicr  prescription  nor  iifiucsptii>n  run  agaiimt  a  mmor:  Bvu^ 
toric.  I,  92,  p.  521. 

•  "Ord..'"^  II,  63;  leamhtrt,  IV,  385!  JW«cI,  187;  Btaumanoff,  XVI.  3; 
"Cooat.  du  ChAt«let,"  2.— The  Ordinance  of  1330  mi^ntionti  a  particuUr  fact 
which  hiid  drawn  the  Attention  of  the  "f^nt^Ji  piiHnni^titi"  to  th«  diiitk.  J  vin- 
tages which  restdtcd  fram  the  excessive  pFolon^fttirin  rjf  lawnuitd  0ofVi  t:i[  tilled, 
death  ai  «ilneB§e8).  FoTmeriy  Ihia  rulo  hiwl  fewer  liisjulvnntiiges  ttponuse 
nuDoritv  cnilod  at  the  sgc  of  12.  As  to  the  iirecodoaLs  far  the  Onlinanre  af 
L330.  cf.  "  Joet.,"  p.  131.  As  to  the  applicatum  of  the  Ordinance  of  1330.  cf. 
"Gr.  C.  de  Ft,."  11.  32,  p.  378:  there  is  found  one  action  in  the  vcar  l7, 
that  is  to  My,  131T:  but  rt.  pp.  370,  387.  "T,  A-  C,  Bret.,"  76.  The  Addenda 
of  Aufreri  to  the  ''Stil.  Pari.,"  17,  established  this  change:  Baatarie,  1.  93, 
p.  527  (cd.  1003),  howev«r.  etdl  leporta  the  old  rule.  —  In  England,  thii  "De- 
muTTGr  of  the  Parol"       only  alralwbed  is 
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nary  guardian  whose  rdle  consisted  formerly  in  representing  the 
minor.^ 

§  191.  IntonrenMon  of  th»  State.  —  Suet  a  state  of  things  as- 
sures ^ardians  for  rich  minors;  poor  ones  will  often  lack  them. 
It  would  not  be  a  rare  thing  to  see  minors  forsaken  by  their  rela- 
tives; it  might  also  happen  that  there  were  no  male  descendants. 
One  resource  was  left  to  these  poor  creatures;  it  was  to  place 
themselves  under  the  "  nnindium  "  of  the  king.'  With  the  second 
dynasty  of  kings  one  sees  the  king  establish  himself  as  the  defender 
of  the  widow  and  the  orphan;  perhaps  one  might  even  be  justified 
in  saying  that,  on  principle,  the  royal  "mundium"  extends  over 
them  83  over  strangers,  without  their  having  to  ask  for  it,  so  njuch 
so  that  he  gives  them  guardians  chosen  by  himself  or  by  his  judges, 
and  chosen,  naturally  enough,  from  among  the  maternal  relatives* 
But  this  is  an  exceptional  case;  the  organization  of  the  protection 
of  the  minor  ia  still  rudimentary;  the  State  limits  itself  to  punish- 
ing those  who  abuse  this  weakness  o£  his.  It  does  not  exercise 
any  control  over  lawful  guardians.* 

§  192.  r»udal  Law."  —  The  proprietary*  guardianship  of  barba- 

'  Hewler,  II,  502,  shows  htiw  Gcrtoan  practice  remedied  the  difiadvnnt&gca 
vf  tkd  rule  which  held  the  righta  of  minora  in  euspenaion;  in  eoM  of  alienation 
of  the  lands  or  a  minor  or  I&nds  belonginp  to  his  relatives,  for  which  his  con- 
eent  woe  required,  aeciirity  given  to  the  grantee  in  vien^  of  the  supposition 
that  the  minoF  might  plead  his  rights  (sx.  1259,  1293,  1302,  "timici  recog- 
noverunl  esse  proncua').  From  the  bqfinning  of  the  fuurlcenlh  century 
th>e  guartliaii  acted  in  the  name  of  t!ie  child:  at  Magdeburg  be  can  diemise 
of  hia  acquesta:  for  personal  bplonginga  he  haa  to  have  the  eonsent  of  hia 
relatives.  In  the  &ame  w&v  tlie  guardian  is  allowed  to  contract  debts  in  the 
Bftme  of  the  minor;  formerly  there  wi«  no  nwd  for  him  to  do  this  bocftuae  he 
ht^  to  support  ih^  minor  out  of  his  own  personal  belongings^  when  lost 
a  right  to  the  issues  he  had  to  have  some  resources.  Such  rights  aa  these 
conferrwl  upon  s  guardian  led  to  the  eetablishment  of  a  flystem  of  controlling 
tutelary  administration  (reinvestment  of  immovables  which  were  alienated, 
auQual  Eicoounta). 

•  "Cap,  Langob.  "  782.  5;  802,  5;  801-813;  810.  20;  80!,  813,  c.  2,  etc. 
(ly  192;  93;  157;  171),  These  testa  merely  lay  down  a  principle  nnthout 
elaborating  it:  "Sachsensp,,"  1, 4;  "Magdeb.  R.;^60;  c/.  "Rib.,"  81;  "Roth.," 
204;  "Liut.,"  19.  74,  75.  14S;  "T.  A.C.,  Norm./' 3.  _  Already  the  laws  of  the 
Lower  Empire  contained  protective  provisioOB  for  widows  and  orphans: 

'  Hfml^,  U.  483,  denies  thfl  exiBtence  of  the  high  guardianahip  ("Obei^ 
vormtindschaft  ')ofithe  king,  which  was  rather  generally  admitted:  nJ.Knitti 
I,  ft4i«':. 

'  The  action  of  the  State  was  not  felt  for  n  Iodk  time.  Thus  in  Switaei^ 
land  the  complaint  of  the  minor  against  the  guardian  became  possible  only 
in  the  thirteenth  centurv..  and  then,  again,  only  in  towns;  a  euperv'ision  of 
the  guardian  by  the  public  authoriti'oa  only  datea  from  the  sixteenth  century: 
Huher,  IV,  515.  In  Germany  there  arc  town  statutes  relating  to  guardian- 
ehip  and  the  control  exercised  by  the  Council  of  the  Town,  etc.:  BresLau, 
1336;  "Ord.;;  1548,  1577;  Collegca  of  Warda.  Nuremberg,  13M,  etc. 

'  CJ..  eep«cially  D'.-lrbots  de  JubainviUe,  op.  and  loc.  cit.  There  ia  scarcely 
Asy  subject  with  regard  to  which  the  interference  of  oppoeed  linee  of  bhou^t 
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rian  times  had  not  disappeared  at  the  time  of  the  feudal  period; 
it  was  applied  to  fiefs  under  the  name  of  leMe;  at  the  same  tiaie, 
guardianoMp  bif  appointment,  which  was  scarcely  known,  became 
organized,  thanks  to  the  king  and  the  Lords-Justices,  who  con- 
tinued the  work  of  the  Frankish  princes  and  developed  it  mope 
and  more  with  the  assistance  of  Roman  precedents.'  Thi^  double 
system  became  complicated  by  the  addition  of  seigniorial  protect- 
Hon,  that  13  to  say,  by  the  taking  back  of  the  fief  by  the  lord  wlio 
had  granted  it,  because  the  minor  could  not  render  him  feudal 
semccs.*  This  was  a  conflict  between  the  interest  of  the  lord, 
that  of  the  family,  and  that  of  the  minor,  which  was  often  settled 
in  a  very  simple  manner  by  pluraliiy  of  gunrdianshipa;*  the  rainop 
had  as  many  guardians  as  he  had  kinds  of  property,  which  was 
possible  because  the  first  concern  was  not  the  protection  of  the 
minor.  As  progress  was  made  towards  this  idea,  it  became  neces- 
sary to  urge  the  opposite  principle  of  unity  of  guardianship.  The 
lord  was  the  first  to  lose  his  rights,  because  the  history  of  the  fief 
can  be  summed  up,  aa  we  have  seen,  in  the  continuous  disposses- 
sion of  the  lord  by  the  vassal;  the  prerogatives  of  tlie  family  stood 
their  ground  longer;  but  during  the  monarchic  period  an  ahnnst 
complete  revolution  had  taken  place  in  favor  of  the  minor,  realiz- 
ing Beaumanoir's  formula,  13,  12:  "By  common  law,  the  lortl  (we 
would  say  the  State)  is  Ijoimd  to  protect  the  rights  of  loJl  these  who 
are  under  age."  * 

§  193,  SflJgnioriid  Pr&t*etio»*  was  less  a  guardianship  than  a 

and  iiw:mira.cy  of  tcrniinolagy  in  docaments  have  created  more  dlfficultira 
for  the  legal  hiatoriim, 

'  Beaunuinoir.  XVI.  2:  "In  the  camiDOD  law  everybody  under  age  ie  in 
the  (jiistixly  of  the  lord  within  whose  jurisriintion  he  may  be,*'  From  whc-ntra 
it  follows  tliAt  the  lord  f^hould  nppulnt  a  g:iin.rdian  for  anybodv  who  has  not  a 
legal  guardian,  and.  if  lie  should  not  ftnd  any.  he  should  him.HcIf  srrv'c  aa  guar- 
dian:  P.  de  Fonloitu:a,  li,  8, 18.  Thie  finally  b«aiot  the  only  form  of  cuatfjdy 
throurii  ASBUiniag  the  fona  of  Roman  guardiuoship.  CJ.  Pollock  and  Mad- 
land,  II,  MS. 

'  Normandy,  BriLtanv.  KIsewhere  seignioritd  euslody  ia  8utMidi*n'  to 
the  leoM  and  u  not  uloarly  diatinRuiabed  from  conferred  custody  or  guanlian- 
alup  instituted  by  the  lord  justice. 

*  Stobbt,  IV,  441. 

<  "Clip.,"  802,  5  ;  805,  24  ;  806.  3;  P.  ie  Fontainei,  14, 18;  "Jort.,"  p.  08; 
"L.  d,  Droi«,"  921, 

•  Du  Cantfc,  see  "Curtodia,"  "Custos";  Rngwiw,  see  "Oorde  Noble 
Rovole";  B«a.amanov.  1ft  (bums  and  custodi»).  Xonnnn  bouks  of  Cua- 
toma  ("Summa,"  31,  "Gr.  C,"  33),  aad  EDaliah  authors;  JfUickslofit,  PoUock 
tirid  ,l/'irftjrKi.,  I.  299.  De  Fori.  "Gatde  Noble  Uovjde  ea  Norm,,"  1601; 
D' Arboirdc  J ubaiuvilk,  p. 420:  "  Bret.jT.  A- C,,"2MI;  ^'N.C.,'' 78  ("fi«sifl«"of 
bu>-itiB  back,  1276);  D'Afgtntrf  on  this  art,;  Ptaniol.  p.  470.  —  The  "  Libli 
Feudsklca"  do  ni>t  mi^ntioa  aeigninrial  eusttxly.  —  As  to  "Anevellc"  and 
thesurvivaleolit  iu  Gemiiui  law,  c/.  Stobbe,  j  119,  IV,  UixXa  aadbibl "  Auctot 
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taking  back  of  the  fief  by  the  lord,  a  taking  back  which  was  at 
first  absolute,  and  then  temporary  {<^,  feudal  confiscation  and 
seizure),  because  the  minor  vassal  was  incapable  uf  rendenng  the 
feudal  services  (for  want  of  men).  It  WEia  eonnected  with  the  per- 
sonal custody  of  the  minor  and  the  "custodia  orphani"  (Nor- 
mandy): the  wards  had  to  be  brought  up  "'in  bonis  domibus"; 
they  would  be  devoted  to  the  lord  with  whom  their  youth  had 
been  passed,  and  the  latter  would  treat  them  as  his  own  sons.'  In 
the  sLvteenth  century  these  feudal  ideas  were  forgotten;  the  lord 
had  only  the  custody  of  his  vassal  as  an  exception  ("  Normandie," 
2l7).  This  custody,  outside  of  rights  over  the  person  of  the 
minor,'  assured  him,'  perhaps  for  many  years,  the  revenues  of  the 
fief;  *  and  in  this  way  it  was  not  without  clanger  for  the  m.iiior  aud 
the  fumily;  they  had  always  to  take  care  lest  this  use  should  he  the 
forerunner  of  an  absolute  despoliation,  at  which  unscrupidous 
lords  would  not  hesitate  if  the  occasion  were  presented  them,  al- 
though it  might  be  illegal.*   For  the  lord  himself  the  custody  was 

VetTiB,"  I,  67;  "SchwabenspiegeV'  H,  47,  101,  — There  has  been  a  desire, 
which  seeins  to  ua  crroaeoua,  to  connect  the  sei§;nioriiil  custiody  or  lease 
with  the  avowery  of  the  churcha*.  Still  leas  is  it  derivtd  from  the  roval 
"mundium"  which  would  have  pnsaed  to  the  lords,  for  tbia  ''mundiiim'^  is 
exercised  onb'  if  there  nre  no  relatives,  whereas  the  eeigDional  custody  ea- 
cludea  the  nKhte  of  relatives. 

'  "T.  A.  C,  Nctrm,,"  Jl :  jiistiScatioc.  uudpr  the  firm  of  adialogue  of  the 
preferen-ce  given  to  the  lord  over  the  mother  and  collaterals:  "N.  C,"  213; 
Clafttt^le,  7,  9.  Case  in  whiuh  the  vassid  has  anveral  lords;  the  nistody  of 
the  person  belongs  tn  tho  liege  lord,  that  of  each  fief  to  the  lord  RraDting  it; 
in  Normandy  the  duke,  when  he  haa  the  custody  "  ratioao_dupatiis,"  tiiUces 
all  the  fiefs  and  eacticats  of  tlifl  nxinor:  '"Smnina,'  31,6.  Fririleged  Custody 
of  the  King:  Pollock  ai\d  Maitlaml,  1.302;  firdcton,  fo.  87;  Charter  of  1215, ' 
c,  37,  43. 

'  Mamage  of  dauKhters  (consent  of  relatives):  "Sununa,"  31;  "A.  C, 
Picardic,"  ed.  M</rnit^.  p.  6.  SS;  "Ord.,"  1246,  2;  " Coust. _Sifi. 3,  23,  1: 
Ph.  tie  Navarre,  86]  Lubotilajfe,  "Cond.  d.  Femmes,"  p.  256;  Pollock  attd 
MaiSiand,  I,  300  (manriaRe  of  aons);  [irnclon,  fo  89:  "venders  maritagium." 

'  LoyMl,  4,  3,  24.  The  l.tiHrative  character  coiues  out  atronnly  in  the 
power  of  transinitting  the  custody  to  teatamentary  executors  (Liltleiun,  §  123), 
of  rooferriniz:  it  upon  sotiie  one  (GlamriUe.  7,  10),  and  of  selling  it  at  auttion 
(■■Ord-"'  ot  1300.  I,  4m). 

'  He  ftleo  acquires  the  movables.  Cf.  acqubition  of  movables  in  caae  ot 
the  custodv  of  churches,  prcroRative  (eec  "ju.i  spoJii").  He  should  neither 
decrease  t£e  value  of  nor  sell  the  imniovables;  OUinvUk,  7,  9;  Brilton,  66; 
"Gr.  C,  Norm.."  33.  —Cy,  as  to  German  law:  SiMe,  11,  432  ("Aaevelle" 
ot  "proveilttiB  boBorum"  conferred  UpAn  the  lord  wlip  tnay  either  kwp  it 
himself  orconferit  upon  a  third  party);  IV,  4.50  {"  Anerbe"  and  "Baucrgut"). 
—  The '"T.  A.  C.  Norm,,"' 11,  3,  however,  Bays:  "exitua  terre  pon^nt  in  pro- 
veclum  parvulonim."  Cf.  "Anjou,"  "  Maine":  delay  of  minonty  (enjoyment 
of  iwo-ihirda  J?y  the  li>rdl, 

'  Richard  de  Xormandie  maltreated  bv  Louis  d'Outre-Mer:  "Hist.  Franc.," 
rX,  .52:  iWrtr(&nf.-Anip].Coll.."I,621;  "Bri«6cZ,I.3l3;  "Close" on"T. A.C., 
Norm.,"  11;  "Sununft."  31,  IQ. 
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Dot  always  without  its  iaconveniencea,  because  it  carried  with  it 
obligations/  the  loss  of  the  right  of  relief^  and  the  seizure  of 
several  fiefs  could  be  a  source  of  embfirraasment  for  the  lord.  It 
was  for  this  reason,  *.nd  because  of  the  general  reasons  given  above, 
that  seigniorial  protection  disappeared,  axcepting  in  Normandy;* 
the  lord  had  to  authorize  the  minor  vassal.*  Ft  was  finally  abol- 
ished the  Gth  of  March,  1790  (Decree  of  March  15  to  2S,  1790, 
I.  12).' 

S  194.  The  L«aae  of  fiefa  "  almost  everywhere  did  away  with 
seigniorial  protection,'  The  proprietary  guardianship  of  former 

^  (A)  To  supp&ri  and  bring  up  the  children.  At  leaet,  if  they  have  no  other 
posseswione:  "Norm  "  218,  210;  pfaurrtawir,  15.  19;  if.  21,  14;  "Gr. 
Cout.,"  2,  29.  The  lofd  juslise  who  has  the  cuBto4y  of  minors  who  liikvc  no 
fortune  is  not  held  bound  taaupiioTt  them.  —  (B)  To  pay  debts.  Upon  tnliing 
the  iiiava.b]es  they  should  hfive  paid  all  the  debts.  In  Normandy  and  in 
England  the  lani'only  pmd  debts  whii<h  cume  due  duriiiR  his  custudianfitup 
and  up  to  the  amount  of  hia  emolument:  Ciinnmiic,  7,  9;  Nihtd.,"  215.  In 
other  oouQtriea  where  the  cuetody  was  subsidiajy  and  acarcety  ever  eusted 
OKcepting  in  the  case  of  a  poor  inheritance,  the  lard  escaped  tfie  payment  of 
debts  by  not  takinK  the  movables:  Ueawnanmr,  15,  13.  For  their  part  the 
oreditora  could  ncitlier  have  the  issues  eold  nor  take  poes^ioii  of  the  licf. 

■  "Summa,"  31,  1'2.  Thu^  the  chaiwiii£  of  the  leflise  into  a  buying  back  in 
Brittany  ia  to  be  a(»ouDted  rjir:  M<;*ti,  II,  77. 

'  In  Nonnand^"  the  kin^  puts  up  for  saic  the  leaat  or  guardianship  amoof; 
the  relatives  of  the  minor,  .\fter  the  sixteenth  century  he  makra  a  gift 
of  the  lease  to  the  guardian  or  la  the  near  relatives  for  a  nominaJ  price. 

•  "A.  C.,"28:  Bomrir,  II,  29. 

*  England:  abolished  under  Charlen  11. 

•  See:  "Fiefs,"  "Feudal  Rights";  see  Ragueau.  Du  Cange;  see  '"Bajulus," 
"Ballura."  "Usal.."  "Barchin.."  103:  ''tutores  vcl  bujuli  remondeant,  st 
voluerint,  pro  pupillia,"  Under  the  Lowtir  Empire  '''□aiulare  means  m 
carry  a  child,  in  epeiiking  ol  a  nurse.  From  this  is  derived  the  meaning  of  "to 
keep"  or -to  govern";  VioUel.  p.  MS,  ciiwTardif,  ''Mvn-  Hi*t.,"p,  34:"bci<-e« 
qUfo,  bajolat."  Aa  to  the  Useofthia  word  ID  Italy:  P^iU,  111,  466  (eighth 
scmtury).  "Bait"  iHappliedratherlo poueeaions/'garde"  to  thepermn;  but 
the  meaning  of  these  two  wordii  is  not  very  well  fixed.  One  will  notice  that 
"bail"  and  "garde"  mean  the  funetion  aiift  the  pcreon  who  exercises  it  at 
one  and  the  same  time;  but  the  person  \s  also  called  the  "baiUi&tre."  the 
'■garrliea."  Loystl,  17fi:  "bail,  garde,  mainbour,  gouvemeur,  IfKitime, 
odminiatrateur  ct  regcntant  sont  quasi  tout  un";  l7S,  "Le  man  est  bail  de 
sa  fonune."  Numerous  texta,  »y.  especially:  /.  d'theiin.  170  neq,,  243; 
PA,rfe/Vorarre,22;  fieaumarufir,  c.  15  <>(  affl,,  21 ;  "Joetiw,'' pp.  221;  "El. 
de  8wnt  I»uia."  ed.  VMltl.  U,  219  and  398  (eee  Tahle):  P.  de-  foritoinM, 
0-  14,  "Artois,"  29  rf  ieq.;  "Or.  C.  de  Ff,,"  II,  41,  42  (p.  373 "L.  d. 
Drois."  see  Table;  fl-JuMrw,  I,  93;  ••Vermand,''  no-  320;  Loi/tel,  I,  4. — 
This  feudal  in-Ttitiition  exists  in  Germany  and  Italv,  —  ffeuf/not  in  nia  ed.  of 
Beaumanoir,  1,  244  (teatsli  Brillon,  (W";  J.  it'Jbetin,  170  (Beumioft  rune); 
duMsannu,  on  '•Burg^"  p,  8.52;  MuU,  11,  74;  Cauwia,  "Gr.  Encvcl.,"  see 
"Bail."  '  R-  h.  Dr.,"  XEV,  538. 

*  At  what  date?  At  a  ver>-  early  period,  no  doubt.  During  the  thirteenth 
oentury  custodianship  i.>t  already  the  csception:  "  Bret.,  A.  0.,'  78.  Channns 
of  the  lease  into  buying  bafk  (1276);  whatever  age  the  heirs  maybe,  the  lord 
will  demand  a  buying  back  and  vriU  not  seise  the  hef:  Bfivmanoir.  15,  13,  19. 
If  there  i»  no  guardiati  ("baillirtt«"),  the  lord  holds  th«  fief  fof  lack  oif  a  man 
to  fvfreeent  it  until  the  coming  of  age  gf  the  vaasal;  Pothier,  "Introd.  au 
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times,  whose  obsolete  character  had  persisted  for  peculiar  reasons, 
due  to  the  nature  of  the  fief,'  was  known  by  this  new  name;  the 
feudal  service  demanding  that  the  guardian  should  risk  his  life,  he 
was  flilowed,  as  a  compensation  for  the  dangers  whicli  he  ran,  the 
old  advantages,  which  it  was  far  more  difficult  to  justify  in  the 
case  of  lands  hel(i  in  villeinage. 

To  Wliom  did  the  Leaae  belong?  —  The  lease  was  conferred 
by  the  Custom  because  "protection  and  custody  are  custom- 
Bry," '  whereas,  guardiansliips  were  granted.  It  belong^ed  to 
the  nearest  relative  on  the  side  from  whence  the  fief  came,  that  is 
to  say,  to  the  heif  presumptive  to  the  fief,  provided  that  he  was 
able  to  oflSciftte.'  It  was  ordinarily  a  collateral,  and  not  an  as- 
cendant, for  "feuda  non  ascendunt";^  at  the  same  time  tlie  lease 
was  also  granted  in  exceptional  cases  to  the  father  or  the  mother.' 

T.  des  Fiefs.  C.  d'Orlguu,"  X,  315;  Lauritre,  oa  Loj/id:  the  lord  beRan  by 
entrusting  the  fief  to  the  one  of  tho  relatives  who  seemed  to  him  to  be  tlie 
mosl  likely  to  render  the  feuda.1  services:  cf.  "  Assise  Geffrai,"  Art.  3- 

'  TeniEency  for  the  leaae  to  be  changefl  into  a  gnardiwisltiip  in  the  intereate 
of  the  mmor:  "  Artois,"  29,  S:  the  lease  is  granted  at  law,  secunty  and  plodjiira 
ore  assured  the  mioar,  etc.  (acaordinR  to  the  wrilteo  lanal:  "L.  d,  Droia," 
420,  76S;  "Const.  Sic,"  111,  30:  the  peraoa  hnving  the  lewie  is  obliged  to 
render  an  flccount, 

1  hoysel,  1S5.  €},  "L  d,  Droia."  no.  420;  Botilarie,  I,  83,  p,  529:  he 
who  has  a  risht  to  the  i^ssc  clmms  it  at  law;  p.  528.  He  ^vea  it  up  in  the 
court  of  the  lord;  in  both  eases  the  proceduTe  is  by  the  "rain  et  boston,"  as 
in  the  caae  of  &  conveyance. 

'  That  is  to  sav,  he  has  attained  hit  majority  (cf.  "Lorris,"  48,  63;  "L.  d. 
Droiz."  no.  876;  ■'Pajia."  270);  BearwiaTimr.  15,  2;  J.  d'lbrlin,  c.  177,  172, 
compels  the  woman  who  has  a  lease  to  inarrir.  — ^  "Gr.  Cout.,"  2,  41,  2flj 
"Artcfia,"  157.  The  secoad  marriage  -carrLea  with  it  the  loss  of  the  leaec  hy 
the  motber,  but  not  by  the  father,  accordiog  to  several  CuBtoms:  "TtMir., 
339;  "filoi3,"  2|  9,  et^;,  Finally,  Loysct,  197,  says,  speaidni;  gerior^lly,  that 
lease  or  custody  is  lost  when  tho  keeper  remarriM:  "Ord.,"  1246  ("  Maine"), 

*  "Joat.,"  p.  221;  Beaumatioir,  15,  2,  14  (sisterj;  16,  U  (brothers); 
Dttniareg,  256:  "Or.  C.  de  Fr.,"  2,  27,  28,  29  (jp-and parents),  41;  "Cout. 
Not.,"  25;  "Et.  de  Saint  l^uia."  1,  17;  "Anjou;;  89;  "Maine."  202  fiou- 
taric,  I,  93;  lioffitftaii,  see  "Bail.  Same  order  as  in  matlera  of  inheritance, 
primogeniture,  preference  of  males:  D'Arbois,  III,  139;  Laytd,  188;  "A.  C., 
Vermandoia,"  no.  285;  "A,  C-.  Artois,"  19.  5;  Btaufrntnoir,  15,  7,  10.  See 
the  "Confer,  de  Coutumes"  ("Berrayer,"  "Gufnois"). 

*  J.  d'IbfUn,  170;  The  father  and  mother  who  have  the  lease  of  their 
child  also  have  the  custody  of  him,  "  because  tenure,  of  the  fief  cannot  descend 
to  him."  Beaumanoir,  15,  9,  ((ivM  the  <!Ustody  of  the  fiff  to  the  aurviving 
spouse:  if.  21,  9;  but  thi*  custrwiy  ceases  wiien  one  of  the  ehildrcn,  having 
attained  maiority,  asks  (or  partition  and  takes  upon  him&ell  the  lease  of  the 
yotiriRor  children:  among  commoners  there  is  equality  and  no  custody;  this 
la  the  case  where  the  taw,  at  the  request  of  the  relatives,  removes  the  custody 
from  the  survivor  in  the  interest  of  minora,  In  case  of  second  marriage, 
bujing  back  by  the  etcpfather.  aGcording  to  Btaiimanoir,  21,  15;  Lav'el,  197, 
"Lease  or  custody  is  lost  through  mL-iuae  or  when  the  keeper  remarries": 
"Paris,  N,  C,"  2S8;  "Artoia,"  1-57.  Sometimes  there  is  a  distinction  between 
the  widower  and  the  widow:  "ToUf.,"  339;  "  Meiun,"  335;  '■Bourg..  A.  C," 
106:  dd«it  BOD  to  th«  exclusion  of  the  father  or  motQer. 
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WTien  the  minor  had  paternal  and  maternal  fiefs  at  the  same  time 
he  had  two  guurdians.'  As  the  piardian  in  his  qualit>-  of  heir  pre- 
sumptive had  an  interest  in  getting  rid  of  the  minor,  in  order  to 
take  possession  of  hia  property  himself,  the  custrxiy  of  the  person 
of  the  minor  and  his  education  were  confided  to  a  relative  who  had 
no  claim  upon  his  inheritance  (ascendant,  maternal  relative):  "he 
should  not  have  the  custody  of  the  fleece  who  has  that  of  the 
parchment."  ^  For  the  relative  who  obtains  it,  the  lease  is  like 
an  anticipated  inheritance;*  liis  interest  being  especially  brought 
into  play,  he  is  free  to  give  it  up;  "he  who  does  not  wish  to  does 
not  accept  lease  or  custody."  * 

§  195.  Rights  of  the  Ouardlan.  —  During  the  time  the  lease 
lasted  the  guardian  had  the  rights  of  an  owner.*  He  took  the  title 
belonging  to  the  fief,  received  the  homage  of  the  vjissals,  could  de- 
mand of  them  the  feudal  services,  exercised  the  rights  of  use  ap- 
pertaining to  the  fief  (for  example,  confiscation  with  the  power  of 
conferring  a  favor  in  ita  reatitution) ; "  he  was  reputed  to  be  the 
vassal  with  respect  to  the  over-lord,  and  repute*!  to  be  the  lord  with 
respect  to  the  vagsala  of  the  minor.'  He  collected  for  his  own  bene- 
fit all  the  issues  and  income  from  the  fief.^   Al]  the  movables  were 

■  Btawnanoir,  IS,  fi. 

■  This  modification  in  the  Ctutoms  of  the  system  oF  the  "mundium" 
seems  to  be  very  old.  It  is  eKprpB««l  in  the  formala,  "The  eiwtodv  goes  to 
the  ascendaiits.  the  leaae  to  collaterals":  Ragiwau.  see  '"Garde,"  "Ciaridien"; 
Ph.  de  \'amm,  ?0.  22:  J.  d'lbelin,  c.  IftS,  169  (feftr  Ipat  greed  should  tfinpt 
the  Kuardian  to  defraud  his  ward):  Baiuauinair,  6,  S;  In,  10;  21.  4;  "Et.  de 
Saint  Ixiiiia,"  I.  117;  ''A.  C,  .\rtoi?,"  29,  4;  ''L.  d.  Dmii,"  no.  466;  lAiyneL 
176  (citeti  Forifucue).  Thv  dividini;  up  of  Kix^rdiaJiahip  U  found  in  the  old 
public  law,  less,  perhftpa,  with  a-  view  of  pre^-enttne  u.'iurjjation  on  th«  fmrt  wf 
n  rpgent  than  beoaiwe  it  is  difEcvdt  for  tho  lattpr  to  oe  ticcypicd  at  ""e"  ^B'l  tht 
stLTn?  time  with  the  educiition  of  the  king  who  ia  a  minor  and  with  the  gOT«Ti- 
ment  of  the  Idiigdotn;  rf.  the  wiU  of  Louis  XIV  confirUnff  the  reRWiey  to  the 
Uuke  of  Orlil^oiLs  njid  the  custody  of  the  king  to  the  Duke  of  Mnine;  VtoUel, 
p.  540,  4;  "CoQst.,"  Sept.  ^14,  1791,  2.  1 ;  Law  c.n  Regencv  of  .lug.  30-31, 
1S42. 

'  With  this  difFerence,  thAt  the  lease  cannot  b«  divided  up:  BentiTnanoir 
IS,  21;  "Jofltiw"  p.  221;  "Aas.  de  J&us.,"  "Clef,  dm  Asa.,"  26fl.  Cf., 
however,  "Blois,  '  4, 

'  Lvysd.  173;  BaiumaninT,  15.  3,  4;  "Olim  "  II,  240  (bi  1284).  But  it  ia 
BO  Inpro  possible  for  the  KiiftrHian  deprive  hit'  fftmilv  by  will  Sftl»"  than  it 
would  be  for  him  to  take  away  from  it  a  perwnal  belonging:  L«^«fl,  tOQ, 
"Leaae  or  custody  euinot  be  transferred  to  another.''  B^ul^npit-Beatipri, 
rV,  189.  O/.,  liowewr,  "  Norm.,"  215.  The  advantages,  i&sMca  and  revenueH 
could  ol"i\iou«ly  be  granted. 

•  Only  ovw  fiefs,  and  not  over  manorH  whioh  minht  belong  to  b  mino^r; 
he  was  not  even  allowed  the  use  of  the  lullcr:  licaumaiwir,  lH.  fi. 

•  Mnrli-ne,  "Ampl.  C'-oIl^"  1.  Rnmirfiu.  sro  "Bftil";  BoutiUifr,  I. 
93;  11,  lH;  linuieirl,  I,  29;  Los/sci,  Wl  ibu}-tng  buck). 

'  However,  "the  guardian  neither  of  property  uar  of  p«r8on  can  recciTB 
tenuis  or  lease  theni'^:LoyBe(,  195,  047,0141:  Btrntmcwr,  iS,  39;  "E*Mi«,"4*. 

•  "Jofltioe,"  pp.  ^,  221;  -'Gt.  C«ut.,"  U,  8S  (whiob  btn  eoDtruto  U» 
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acquired  by  him  as  absolute  owner.'  On  the  other  hand,  he  did  not 
have  the  right  to  dispose  of  the  iimnovables,  and  in  a  general  way 
he  was  not  permitted  to  do  any  act  which  might  later  on  prevent 
the  minor  from  taking  back  hia  fief  and  enjo^-ing  the  benefits  of 
it-*  Bad  administration  on  the  part  of  the  guardian  ^  laid  him 
open  from  the  thirteenth  century  to  having  surety  demanded 
from  him,^  or  even  to  losing  the  lease: '  "lease  or  custody  mny  be 
lost  by  abuse,"  '  it  was  said  in  the  sixteenth  century,  contrary  to 
the  old  law. 

§  196.  Obligations.  —  In  return  for  the  advantages  which  he 
obtained  from  the  fief  tlie  guardian  was  held  bound  under  heavy 
obligations:  1st.  To  render  fealty  and  homage,'  to  pay  ransom  ' 
and  render  all  the  feudal  sen'ices  at  his  own  expense.'  2d,  To  pro- 
vide for  all  tlie  expenses  of  the  child 3d.  Finally,  to  pay  the  debts 
of  the  deceased/^  whether  or  not  they  were  greater  than  the  per- 

KUBrdian  of  countries  of  written  law  with  the  Customorj' lease).  "Et.  do  Stunt 
LotiiB,"  I.  17;  Bmiimaiwir,  13,  27  (letting  without  fraud);  "Vermanil., 
A.  C,"  280;  "  Lorris,"  37.  —  Acquiring  by  the  minor:  c/.  BeautnanoiT,  14,  30j 
"Sachsensi).,"  I,  23.  2. 

'  Benumaiioir,  15,  10;  P.  Je  Fontaines.  15.  4f);  "Or.  Cout.,"  11.  27;  11, 
41:  1  29;  "Cout.  Not,.,"  2.1;  BotUiiiirr.  I,  flS;  Brtissel,  I.  218.  Thin  right 
over  movables  was  taken  away  from  him  little  by  little;  D'Arbois  de  JtAain-r 
vtiie,  1S51,  p.  162. 

'  P.  de  Fontaine,  14,  9;  Beaumanmr,  15,  8,  28.  The  binding  (mortgafce} 
of  the  fi«f  'is  valid  ooly  during  the  tini«  of  thv  Itas^:  lb,,  15,  15;  28,  6.  Dia- 
tt^nt  upon  the  fief  becdoflc  of  a  tort  of  the  gufirdian  was  effective  only 
during  the  lease:  lb.,  14,  17.  —  The  t^jrfeltiure  of  the  guardian  did  not  carry 
with  it  eonfigeation  to  the  detriment  of  the  minor:  tb.,  l.i.  9.  —  The  giiftfdiMJ 
has  DO  right  to  make  a  new  tenure  or  to  unmake  one  already  exisLinK,  because 
the  vassal  vvJio  wrongfully  withdraws  from  his  tenure  forfeit  hia  fiat;  lb.,  45, 
39;  Loi/sd,  I,  4.  2ft. 

'  Obligation  to  keep  the  land  "in  bono  statu";  "Et.  deSaint  Louis,"  1, 17; 
"JoBtice,^' p.  58;  "Gr.  Cout.,"  11,  29;  Bemunanoir,       Hand  12. 

*  Beavm^intfir,  it,  12.  Cf,  "Amiens,"  131,  wluch  gives  the  ward  only  a, 
right  to  in  indemnilv. 

*  "Et.de Saint  Louia,"  1,27;  "Marehe,"  VS;  "Melun,"292. 

*  Loy»d,  197!  or  when  the  rufitMiiui  remarries:  and  it  is  terminated  by 
the  coniinR  of  age  or  death  of  the  minor. 

f  "Aas.de  Jfr.,"  "Geoff.k'Tort."  IS;  Bennmanoir,  14,17;  15,3;  BouXaric, 

I.  93;  "Gr,  Cout.,"  II,  29;  "Jostice."  p,  254;  La  Tluiu>na&siire,  "Cout.  de 
Beny,"  p.  344. 

*  BeaumartoiT,  1.5,  3,  8  {fiecurity  for  the  payment);  "Gr.  Cout.,"  II,  33; 

II,  29.  Cf.  DVlrftoM,  1851, 141;  "Ord.,"  1246.  But  the  buying  back  cannot 
take  place  in  the  direct  line;  jSeoi*n'(rttwi>,  lb,  10;  "Joat.,"  p.  243;  "Gr. 
Cout.,"  11,  37,  p.  2!)l;  Desmares,  191,  208;  Loysd.  191  et  seq.,  195,  190.  If  the 
mother  enters  into  a  second  marrijtge  the  stepfather  may  buy  back.  The 
suardian  do«9  not  enter  into  the  tranaaction  and  does  not  pay  for  the  buying 
back. 

»  .Uomwr,  "A.  C.  de  Pirardie,"  p.  7. 
Ph.dtNat<arTe.^\  J.d'lbelin.  170;  '■  Et.  de  Paint  Louis,"  1, 121;  Bmujna- 
noir,  15,  6;  21,  12;  "Anjou,"  Sl>  (filed  amountj.    Generally  estimation  by 
the  jiidge.    C/,  "Wa.,"  4.  3.  3, 
"  The  liabilitjee  go  with  the  movable  aaseta.   C/.  "Inherit&nce,"  "Olim," 
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sonal  assets  received;  legacies,  which  were  originally  exclusively 
ill  personal  property,  were  charged,  as  were  debts  of  personal 
property,  to  the  heir  of  the  personalty,  and,  as  a  consequence,  to 
the  puanlian! '  "he  who  takes  a  tease,  gives  it  up  free  from  debt."  ' 

The  Iftua  ceAMS  on  principle  at  the  majority  of  the  vassal:' 
but  it  depends  upon  him  whether  he  will  prolong  it  indefinitely 
by  not  asking  for  the  restitution  of  his  possessions,  and  provided 
that  the  guardian  does  not  compel  him  to  take  them  back.'* 

§  197.  Nobleman':!  Cuttody.  — In  time,  the  feudal  obligations 
having  disappeared  in  the  same  way  as  mititary  service,  the  lease 
held^by  collaterals  had  no  longer  any  reason  for  existing.  It  was 
done  away  with  in  many  Customs,  for  example,  in  the  Custom 
of  Paris,*  and  the  only  corresponding  institution  which  one  finds 
during  the  monarchic  period  is  the  nobletnan's  custody,  ordinarily 
conferred  on  the  ascendants  alone,  or  even  only  on  the  father  and 
mother.  The  niMeman's  custody  was  only  the  old  lease  preserved 
for  the  benefit  of  this  class  of  relatives,'  who  hod  always  enjoyed 
the  custody  of  the  person,  deprived  of  many  of  its  effects.'  and 
which  had  become  a  privilege  of  nobility.'  Acceptance,  which  was 

n.  95,  240;  Bmitmajunr.  15.  3.  4.  W.  Ifi;  "Joitioe."  p.  221;  "Artota,"  29; 
"Joat.,"pp.58.22l;  '■  A.  C.  Verm.,"  2Srt;  "On!.,"  I24aj  "Gr.  Cout.,"  11,  41; 
Damara,  185;  "Cout.  Not.,"  25,  28,  100;  Ba^nc.  I.  93.  —  The  oreditor 
could  proceed  ^ain^t  the  iDinoT  wh.o  bod  come  of  age  only  If  the  guardi&a 
were  inwlvent  or  absent,  or  if  he  hiiaself  were  absent,  or,  again,  if  the  debt 
came  du«  after  the  eKpiration  of  the  lianae:  BeaumanaiT,  15,  16  to  23. 

I  Btaumanoir,  15,  10;  "A.  C.  de  Picardi*,"  p.  7.    Cf.  Boularie,  I,  fta. 

»  iMusd,  188;  Beaumaninr,  36,  ii  10:  15  [1,  24i,  ed.  B);  "Gr.  Cout./' 
II,  41. 

•  Olher  methods:  Loyset,  197. 

•  Bfaumanoir,  15,  14:  implied  proloDgatioD  (witlwuit  fraud  to  the  rights 
of  the  lord}. 

•  Ferriire  on.  "Pario,"  vol.  12;  Oiijtot,  see  " Garde";  Renuas<m,  "Tr.  de  U 
Ganlfl."  1743;  MaU.  II,  74.    Cf.  StafAt,  §  US,  IV. 

•  AbMdonment  oi  the  rule,  "Fiefs  doflot  a»oend":  po't,  "DisabilitW"; 
Loyvi,  IM,  "Forfeiture";  "Paris,"  286.  Elimination  by  contract  of  mar- 
riage! PctKier,  no.  45,  «tc. 

'  Thus  J  at  least  in  Paris,  he  does  not  render  fealty  and  homage^  for  the 
minor  is  giTen  Bom«  toleration ;  he  does  not  pay  for  tbebuyiot;  back:  "A.C.," 
32;  "N.  C,"  46.  Exemption  from  registration  feea,  laws  of  Sept.  20  and 
Oct.  9,  1791.  \Vhereaa  the  guardian  of  the  property  ta  a  true  vassal,  the 
Dobleman  guardian  is  merely  a  usufnictuary  who  ia  obliged  to  uae  the  prop- 
erty as  a  good  f&ther  of  the  family,  no  longer  gaining  the  movables  and  loaiBg 
bia  rightd  because  of  misuse. 

•  Cordrn,  B«nmnanoir,  15,  23:  leagi^  of  tAtOSt^oOfa^  who  had  &  fief.  CoD- 
TKMly,  euBtody  of  the  copyhold  which  bdoDga  tO'  a  nunor  who  is  a  noble:  f  b.. 
21,  10,  It  in  th«  kind  of  projwrty  which  must  be  taken  into  conaideration,  and 
not  the  rank  of  the  peraoQ.  —  Cf.  "Or.  Cout.,"  11,  41;  Pothier,  no.  31:  the 
Cuirtoms  confer  nobleman's  caslo«v'  onJy  upon  nobles  and  over  nobles.  Thus 
At  this  time  the  leaae  no  loneer  depends  upon  the  kind  of  property,  but  i][k>d 
the  rank  of  persons.  It  ia  no  bnger  regulated  aceordiog  lo  ttie  apeci at  capacity 
required  for  the  oervioe  of  the  fief.    Thoaoetorwaia  Dobleman'a  oualody 
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still  optional,  for  those  who  had  the  right  to  it.  was  made  in  court.' 
The  characteristic  which  chiefly  made  mblemans  custody  similar  to 
the  lease  was  that  it  involved  a  right  of  enjoyment,  but  it  was  less 
extensive;  it  only  affected  the  inheritance  of  the  predeceased 
father  or  mother;  *  the  possessions  given  or  bequeathed  to  the 
minor,  those  which  had  accrued  to  him  by  way  of  inheritance 
from  ascendants  or  collaterals,  were  not  subject  to  this  usufruct; 
they  were  administered  by  a  guardian  who  did  not  have  the  profits, 
and  who  was,  perhaps,  moreover,  the  nobleman  custodian  lilmaelf. 
As  to  the  increase  in  movables,  the  Court  of  Paris  did  not  grant  it 
to  the  custodian,  and,  as  a  con^^uence,  it  compelled  him  to  make 
an  inventory,'  Tiithout  going  so  Ear  as  to  demand  surety.*  Hia 
obligations  consisted  in  providing  for  the  support  of  the  minor, 
in  administering  the  property,  and  in  discharging  the  debts;' 
this  last,  which  it  is  rather  hard  to  justify  in  the  case  where  the 
custodian  had  no  more  personal  property,  was  looked  upon  as 
the  compensation  for  the  advanta^  of  having  the  increase  of  the 
income.  A  tendency  to  restrict  the  obligation  of  the  gua.rdian,  aa 
far  as  this,  matter  is  concerned,  is  noticeable  in  the  jurisprudence, 
and  several  of  the  Customs  did  not  look  upon  it  as  being  held 
"ultra  'vires";  in  Paris  and  Orl&ns  the  nobleman's  guardianship 
was  looked  upon  as  a  sort  of  contract,  under  which  the  custodian 
ran  the  risk  of  losing  or  winning:  he  was  compelled  to  liquidate 
all  the  charts,  even  over  and  above  the  amount  of  his  emolu- 
ment, DiSVering  in  this  way  from  the  guardian,  the  custodian  did 
not  represent  the  minor;  he  acted  "proprio  nomine,"  because  of 

affects  all  the  property  of  the  minor:  "P!Lri8"  267.  C/.  flwuiflrtc,  I,  93,  pp.  526, 
528.  See  IndiviaibUity  of  the  L«ase.  — The  BKpresaion,  '  Nobleman's 
custody " _had  ut  fiiat  nothiag  t^chaical  about  it. 

'  "Paris.."'  Mid  Connnentftries.    Contra,  ■"Or!(?anH,"  23;  acnuiriiiK 

of  ubetiluie  ri(;bt.  ex<;e|)tiiiK  fur  renunuiation.  —  RenuQoiatioa  is  lookicd  upon 
by  oar  old  junacon^ultij  ati  beias  diaadvoutageous. 

*  "Toufa,"  "LowduH,"  Polhiert  iienu9son,  eto,  GeaerflJ  ilsage,  cf.  "Nov.," 
118, 2.  Cohtra,  "  Anjoti,"  "■Mftin&,''  P^onne,  Dumoidin,  BcuiqutU,  De  LauHire, 
"Purifl,  A.  C.  "  99  and  100,  "N.  C,"  267  270,  48. 

'  "MovabWdo  not  ooma  under  guardiarmhip":  for  example^  the  "Cout.  de 
Berry,"  which,  however,  pvee  the  laovabtes  to  the  custodiaii.  Sanction; 
Ihiiiioulin,  on  "Bourb.,"  147;  "Paris,"  240.  Proof  by  meana  of  general 
reput&tiun, 

*  Contra:  BamvmTtoiT,  15.  31;  21,  18;  "A.  C,  Picardie,"  p.  6;  Bou- 
toTK,  I,  fiS;  Order  of  1309  (  OUm").  Acceptance  at  law  implies  ageaeral 
mortgagG. 

»  PothifT,  no.  86;  Civil  Code,  385,  $  and  4,  Th«e,  differing  from  what 
took  place  in  the  cose  of  a  lease,  the  minor  was  not  relea.'ied  as  far  aa  his  cred- 
itora  were  conoernwl;  the  latter  uould  purauc  him,  but  the  ciutodion  had 
to  indemnify  him:  "Paris,"2G7;  Renusson,  c.  7;  ^V.  Duranton,  "R.  h.  Dr.," 
1858,  47. 
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hi3  own  right;  furthermore,  hp  could  not  plead  ownership  of  the 
property,  because  he  only  had  the  enjoyment.' 

§  198.  FUtwian  Custody,  which  we  call  plebeian,'  xn  order  to 
distinguish  it  from  nobleman's  custoily  and  citizen's  custody,  was 
applied  to  propert>'  wSuch  did  not  belong  to  noblemen:*  "in  vil- 
leinaire,  common  or  plebeian  land  i$  not  leased."  *  And  the  prin- 
cipfll  difference  between  the  lease  and  the  custody  was  that  the 
latter  did  not  carry  with  it  the  use  of  the  property;  as  the  copy- 
holder had  only  to  pay  a  quit-rent  in  money,  and  not  to  risk  hia 
ii/e,  as  did  the  vassal,  there  was  no  reason  to  grant  him  so  great 
an  advantage.  At  an  early  period,  no  doubt,  plebeian  custody 
had  lost  the  uaufructuary  character  of  the  old  guardianship.* 
VS'hen  the  lease  became  changed  into  nobleman's  custody,  plebeian 
custody  was  conferred  less  by  reason  of  the  nature  of  the  pniperty 
than  of  the  fjrade  of  the  persons;  it  had  to  do  with  plebeians  over 
plebeians.  The  nearest  relative  of  the  minor  *  took  the  custody 
of  his  person  '  and  adinini»tere<l  his  goods;  *  he  did  not  have  the 
use  of  them,"  had  no  right  to  movables  nor  creditSj  must  set  aside 
the  issues  and  income,  did  not  pay  the  debts,  and  was  held  to  ac- 
count for  tiie  property  and  had  to  give  sorety.'"  Plebeian  custody 

»  PrfAier,  Co.  73;  "Paris,  N.  Cy"  270,  A  BUardiafl  or  6  CUaUKlian  la  awned 
for  the  lawsuits  of  tho  minor-  Costs:  the  puardian  aftvancea  them  accord- 
ing to  the  custom  of  tL*  ChAtelet.    Civil  C<xlw,  613. 

i  Cf.  Beaumnnmr,  ii.  15,  16,  21;  "A,  C,  Venn.."  280;  Glaafoti,  VII,  198; 
"Gapdo  Simple";  PoUock  ami  MaiHond,  I,  302:  " Guariiiaaahip  In  Socage"; 
OlanmiU.  7,  9;  Bmcton.  fi>.  S6, 

'  Belonicini;  to  noblemen  or  pcrmos  who  w*re  not  noblentea:  Batumanair, 
15,  4;  Niiples  odaee:  "biulliua  in  feiLilis,  tutor  in  burvcimatidH."' 

•  iMyad,  189;  BeaurnaTurir.  15,7,  23;  "El.  de  daint  Louis,"  II,  18;  "Gr. 
Cout.,"  II,  "De  Garde."  —  If  the  survivor  ef  the  snouaea  and  the  minor  lived 
tocttliw;  Bvaumanoir,  I5,  10  (contiDiifttion  of  t«c  comni unity),  which  i$ 
amy  possible  among  commonm,  there  can  be  no  (]U»ition  of  custody:  Ibid., 
21,  0,  Itl,  23;  15,  7.~Mi-»U,  II,  U5.  —  In  German  law  cf.  "IntflrimHwirth- 
ftchttJl"  of  the  "  Bftuemeiiter.    .Sfiofche,  g  135. 

'  Cf.  the  "giKjnrieragium"  of  the  fUHtom  of  Toulouse  {from  "spondpre"). 
The  ''spomia-riiis"  or  teatamentSLT^'  guardian  d<ies  not  inako  any  inventory, 
does  not  fumiith  any  surety,  ie  bebevcd  upon  his  own  oath  on  the  dubject  of 
thp  administ ration  of  the  guardianship,  can  stJl  the  property  of  the  minor 
after  having  advertised  the  fact  three  times.  Reforms  of  the  "Arreatum 
Sane,"  written  at  the  end  of  the  manuecript  of  the  "Coutiuue  de  Toulouse," 
ed,  Taniif.,  PoUock  ami  Mailland,  303:  the  Proviaiona  of  Merton  compel  th& 
^ordijui  to  rCtlricT  nti  acCOitUt. 

•  Wlielher  paU'mal  or  mat^'rnal,  whether  the  property  cornea  from  tike 
father  or  the  mother:  B»iumanoir,  la,  32  (oaae  of  exelusionj;  IS,  10,  17,  Cf. 
21,  18. 

'  Torta  of  the  minor:  Btau.manmr,  21,  20,  2L, 

•  BraumanoiT,  15,  12,  7.  10. 

•  !d.,  14,  30;  2t.  14;  15,  6. 

"  15.  5,  7,  13;  to  the  relativee,  or  to  the  Ion)  justice  if  the  retativeB  do 
not  demand  it;  cj.  21,  18;  BouIotk,  1.  03. 
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was  similar,  however,  to  the  lease  In  that,  like  the  latter,  it  waa  not 
compulsory;  ^  Pothier  maintains,  however,  that  the  Customs  vary, 
and  that  there  waa  a  tendency  to  compel  the  acceptance  of  the 
custody.  In  every  other  respect  this  institution  was  scarcely  more 
than  a  proprietary  guardianship  under  a  Customary  name.  It 
terminated,  as  did  nobleman's  custody,  by  miaon  of  majority  or 
marriage,'  abuse  of  its  enjoyment,^  or  the  second  marriage  of  the 
surviving  spouse,* 

■§  199.  Cttlzsn'fl  GuBtodr,'  a  remarkable  survival  of  usufruc- 
tuary guardianship,  the  origin  of  which  our  old  authors  mistakenly 
attributed  to  wntings  of  Charles  V  in  1371,"  was  a  aort  of  noble- 
man's custody  without  feudal  obligations,  for  the  benefit  of  the 
citi2en3  ot  the  town  and  suburbs  of  Paris  alone.'  It  only  be- 
longed, at  least  in  the  sixteenth  century,  to  the  surviving  father 
or  mother,*  and  never  to  the  grandparents."  It  conferred  the  en- 
joyment of  the  possessions  of  the  minor,  but  not  the  ownership 
of  movables,  and  it  ceased  at  the  majority  of  the  minor,  which 
majority  vtas  not  the  same  as  in  the  case  of  noblemen. 

§  200.  Hod«Tn  Quardlaiuhip."'  —  Excepting  for  a  few  traces  of 
the  old  family  laws  and  feudal  legislation,  we  have  arrived  at  the 

'  td.,  15,  7,  9  (comparison),  29, 

»  DeimaTM.  249;  "Gr.  Cout.,"  H,  12;  Beaumantrir,  15,  29.  Cf.  "Coming 
ai  Age,"  "  Brnanci nation." 

'  AccardLiiK  to  aeaumaiuriT,  15,  12,  the  loi^  demands  only  guaranteea. 

*  See  --McKiificaLion  uf  thu  old  lnw":  "Pfiris,  A-  C,"  89,  100;  "A,  C, 
Venn.,'''  289.    "A  fortiori"  misconduct  of  the  wid-nw. 

'  Ferritrc  on  vol.  XII  oi  the  "Cout.  de  PariB,"  and  authors  cited;  Guyot. 
"Gttttle  Noble";  Mesli,  II,  94,  107;  Cauwis,  "Gr.  EnoycL,"  Bce  "BaU.'' 

*  Feiriire,  iw*  "Garde'';  Aug.  Sth.  Otliars,  July  3d:  "OrtL,"  V,  418. 
Cf.  iaamberi,  VI,  6S&  (letters  of  Chnrles  VI,  of  the  5th  Aug.,  1390);  Glasaon, 
VII,  201,  mentions  two  Ordinances  of  Charles  VI,  of  1399  and  1406.  C/. 
Chopin^^oa  "Paris,'"  I,  2;  "Paris,"  255. 

'  "Cout.  Not.,"  1.S7:  plebeian  custody  within  the  mriediction  of  the 
Provost  and  the  jurisdiction  of  the  Viscount  of  Paris:  "Paris,  A.  C."  101; 
"N.  C,"  VioUi-t,  p.  5^6,  3,  oit^a  a  ".Stylo  du  Chitelet"  (Fre.nch  Mb.), 

1078,  fa.  22:  "aacendanta  have  in  Paris,  but  only  in  the  aiiburtw,  the  cuatody 
of  plebeianfi;  they  take  the  pruHtfi  thenuelvce,  do  not  par  the  debts  and  do 
hut  iieep  Up  tfa«  luheritimce."  Cf.  "Gr.  Cout.,"  II,  41,  aLo  a  few  Cuatoma, 
for  e»ampl«,  "Calais," 

*  "Gr,  Cout.,"  II,  41  (p.  373  et  fle?.);  "Paria,  N.  C,"  269;  surety  in  every 

CttBC. 

'  Cf.  Roman  usufruct  of  acquired  property  and  Civil  Code,  386, 
"  See  the  authors  of  Institutes.  I'olhier,  Bourjon.  etc,  and  s[iccial  treatises 
such  OS  thoHe  of  Ffrrikre  and  Me£U:  Matiur,  see  "L,  d.  Droiz,"  61.  Order 
of  Lomoignon,  title  of  tiuardjanship,  Edict  of  Docember,  1732.  Rcguli^ 
tJone  as  to  guardiansliip  in  Brittany  (.\fe»U,  il^  258).  As  to  Normandy,  cf. 
Order  oi  Relation  of  the  Parlianieat  of  Rouen,  1&73:  Caw^et,  "Obe.  a.  Id 
iWgl,  ds9  Tutelle*;'  1777;  Cawxl.  "tt.  de  L4g.,"  32,  100.  Flandws;  Dtgho- 
witt,  p,  67,  Lorabftrdy:  L/Mtt,  "Dir.  Cooauet,,"  275.  Sicilyr  Branneek, 
"Sidi.  Stadtr,,"  69. 
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KomRn  conception  of  guardianship; '  it  Is  a  public  duty  reflated 
in  the  interest  of  the  minor.'  This  is  a  remarkable  evolution;  and 
for  its  realization  nothing  le^  sufficed  than  the  diaintegratioB  of 
the  old  family,  the  weakerung  of  the  rights  of  the  parents,  the 
expansion  of  the  prerogatives  of  the  State,  and  the  introduction 
into  procedure  and  the  civil  law  of  the  new  principle  of  repre- 
sentation.* The  changes  which  it  results  in  bear:  1st,  on  the 
appointment  of  the  guardian;  2d,  on  the  control  of  his  adminis- 
tration; 3d,  on  the  capacity  of  the  minor.  All  these  matters 
converge  towards  a  more  complete  and  enlightened  protection  of 
the  minor 

§201.  In  Prancfl  srary  Ouardlaiuhlp  la  AppolntlTa.*  —  Where 
there  is  no  lease  or  custody,  or,  even,  concurrently  with  lease  or 
custody,  it  is  necessary  to  name  a  guardian  for  the  minor. 

'  Viliich  does  not  mean  to  aay  that  tbe  Roman  laws  have  purely  and  s)m|>ly 
been  put  back  in  force.  A.itruu  brinRs.  out  very  clearly  the  iJilTennces  which 
exist  between  thi»e  laws  und  tho  oid  practice.  But  a  Kreat  dral  haii  been 
bijm>wLil  from  the  Roman  law.  On  the  otbcr  hand,  in  Germiiny,  in  spilu  ot 
ite  being  copied  after  the  Roman  inHtiCution,  guariJiaDahip  ia  especially  a 
Cuistoa»tury  inetitution:  JJeuslir,  II,  SOS.  Stabbe,  IV,  451,  12,  eft^bliMliw  the 
fact  thut  uaufriioiiintj'  giiardiAnHliip  bad  dimppearcd  before  the  iUiiiiuu  luw 
was  received:  " Schwfibciwpif-gcl, "  11,  52.  As  to  hcnr  it  came  abdUl  that  a 
distinction  was  no  lunger  madu  between  RUardiaiuihip  and  custody,  cf.  Stohbe, 
Po3t,  "Cualndy" :  "guardifin  iind  custodian  are  one." 

'  One  can  eay  that  in  tbe  fourt4«nth  century  tbe  idea  of  protecting  the 
minor  was  the  Edl-important  thing;  from  tliat  time  on  it  entered  niure  anil 
more  into  ll(>gi«lation  and  practii*. — salarv  paid  to  the  guardian:  Stubbe, 
IV,  452  (Act  of  1443).  —  The  "Conat.  Sic,"  fll,  30  cDmpela  the  guardiiin  to 
reader  an  unmount.  In  S^rrlinia  utmfructuury  ^araianehip  did  not  disappear 
until  1827:  PfrtOe,  III,  iOo. 

'  It  ■v,'a»  specially  in  the  towna  tliat  it  came  into  eidfitence  fin<t  of  nil;  the 
communities  such  tw  those  referred  tu  in  "  M,  G,  H,,  8.  S.,"  XX,  7fS,  which 
were  composed  of  fifty  persons,  are  no  longer  found  cxccplini;  in  the  country. 

•  Loytei,  181,  183;  Aatruf,  p.  28:  even  in  countries  of  written  law. 
Guardianship  woich  is  by  appointment,  that  is  to  say,  conferred  by  public 
authority,  haa  been  granted  nomctimes  by  the  judge,  sometimes  by  the  town 
oouncils;  in  Fnnoe  the  <'onferring  of  guanlianship  is  maervcd,  during  the 
monarcnic  period,  to  judges  alone.  Tbe  throe  kinda  of  ttoman  guardianship, 
proprietarv.  beMtanientar>'.  and  conferred,  coexiirted  aa  an  exception  among 
certain  of  the  Customs;  "Bourb.,"  '■Auv.,"  "Niv.,"  etc;  "Orb,"  2S,  178. 
Cf.  "Flandre,"  "Hainaiut,"  "Boul*,"  BriU.  So  that  Lamoignc  is  com- 
pelled to  write  in  hi^  "Arr,  Tut,,"  2:  "Let  us  do  away  with  (■>st!vnenitMy, 
proprietary,  eustomary  and  natural  sYjanliiuuihip,)."  Similarly  in  foreign 
muntries  the  Roman  diatini-tion  i<i  often  met  wHth:  Stahht,  I'Vj  4.36.  In 
Germany,  however,  the  Ordinanew  of  1S48  and  1^72  forbade  the  mvestiluro 
of  a  (tuardian  by  means  of  a  deerw;,  ^  England:  iniardianship  of  the  fatlKT 
and  the  mother  and  the  iwoendant!*;  thpse  are  the  natiirtd  pianliiow ;  the 
father  does  not  have  the  IcRal  cniovment  of  tbe  property  of  his  chiltlrcn;  he 
ia  the  pmprietary  arlministrator  of  il  and  k-  held  to  account.  The  ".Siiptc 
Part."  distinguish,  aa  do  the  Roman  lawn,  between  three  ttorta  of  guardiaiuiliip. 
It  is  the  eanie  in  Italy:  PcriUe,  111,  410:  guurdianflhip  by  contract,  — for 
example,  bv  codtract  of  tDarriaget  Kraut,  I,  263>  —  "SchwabenspieRel,  I,  &8; 
U,  116;  "ll.h.  I>r.,"  165;  CAassoo.,  on  "BourB-/'  «d.  1552,  p.  853. 
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Guardians  by  birtk  are  do  longer  found ;  the  appointment  is  made 
in  an  assembly  of  relatives  summoned  before  the  judge  at  the 
request  of  the  most  nearly  related  of  them:  the  guardiaii  is  chosen, 
on  principle,  among  the  relatives  smnraoned;  but,  as  it  is  neees- 
aary  that  he  be  a  person  (intellectually  and  morally),  capable 
and  satcsfaciory  (posseasiona),  the  assembly  has  large  diacretiouary 
powers  and  can  bring  its  choice  to  bear  on  a  distant  relative;  *  if 
there  ate  no  relatives,  a  neighbor  or  a  friend  is  designated.  The 
judge  gives  the  guardian  named  by  the  relatives  his  authority  by 
means  of  a  decree.'  Testunentar;  ^uaidiaiuhip  has  disappeared, 
as  well  as  proprietary  guardianship,  in  the  countries  of  UTitteD 
law,  as  well  as  in  the  countries  of  Customs;  this  is  not  because 
no  attention  is  paid  to  the  appointment  made  by  the  father,  and 
even  the  mother,  in  their  wills;  but  confirmation  by  the  judge  is 
alwaya  necessary  in  the  preceding  formg,  and  it  i^  from  this  that 
the  guarrlian  derives  hia  powers.*  _0n  principle,  guardianship 
could  cot  be.^iyen  to  women;  there  is  no  exception,  unless  in 
"the  case  of  the  mother  and  grandmother,  who,  in  countries  of 

1  .WosjKT,  5,  17,  fltiU  ahowB  us  the  preference' wliicli  was  formprljr  iriven 
to  tlie  pateraai  relfttivea.  Aa  to  matemsil  relativee,  ef.  "Suhwahensp.,  o9; 
Krantj  I,  170.  —  Near  rplfitives  who  do  not  mk  for  the  apiHjinlment  of  a 
guardian  are  deprived  of  the  inheritaace. 

'  As  to  this  pro(!6dur«,  cj".  for  more  details  Aslrac,  p.  45,  and  authora  cit«d: 
Polhier,  etc.;  Mamer,  loc.  cit.;  imbfrl,  "'Enchir,.  see  "Tutola";  RebuffF, 
"De  Sent.  Prov.."  2,  2,  6,^ —  EeBponsibility  of  the  relatives  who  make  the 
appointment  in  tne  South,  in  Normandy ;  ''  Disaens  Dumin.,"  p.  65.  —  Italy; 
&8  to  the  rhoi^e  of  relative!  Eor  guardians  c/.  PcrlUe,  III,  408. 

»  PMier,  ou  "Orl,,"  183;  "Pere.,"  no.  145;  Pr^vdL  [a  Jankf,  I,  Ift. 
There  are  stilUg  CtlatOMH,  honev«r,  tn  which  it  has  been  iatroduced. 
"Bouwes"  in  the  twelfth  oentury:  "Orrl.,"  I,  22;  '^Boiirb.,^'  177;  "Auv.," 
11,  l;  '^Niv.,"30,  1;  DMrdowdeJiifwiniriUe,  "R.  deUa./' 1,  295  (unpubliBhed 
document}.  AssiHif  of  Count  GelTroi,  3  (ftfudal  origin?);  "L.  d.  Droii/'  420, 
8fM5;  MatMtT,  5,  3,  4;  Beautemps-Beauprf,  "' l^iger,"  7S5.  Opposition  by 
proprietary  Kuardian§  [Act  of  13-19,  BurR.).  In  Italy  anJ  in  Germany  we 
finil  testameutarv  guarcliiuw  at  a  very  early  period.  At  Milmi,  in  1152:  ef. 
"Consuctud,,"  8  (in  1216):  "tut.  teatamentarii,  leKitimi,  dativi.*'  "Fri' 
bourg."  34;  '■Schwaheaap.,"  65,  22.  Act  vt  1273  (cittd  b/  Ih-uaUr,  II,  499) 
aacordinK  to  which  agnatca  renounced  tlieij  rij^ht  of  guardianship  at  the  name 
time  aa  the  father  nam^  a  guardian:  Stohhe,  IV,  436;  Kfaut,  I,  202.  Teata- 
mentary  exMiitors  are  often  at  the  aam€  time  Ruardians:  " Montpollier," 
1205,  7  ("Rladiatores");  ef.  "Toulouae,"  5,  8,  40,  100  ("spondariuB,"  surety, 
teBtameutarj'  guardian). — Testamentiiiy  KTiartiiiin.«<liip  is  also  met  with  m 
Enfflanil  (where  th^  father  may  (live  up  his  natural  riKtita  to  tlie  guardianship), 
aiuFin  kSpain.  In  countrieis  of  written  law  the  authors  seem  to  Jinapree  (Argou, 
BouUiric,  SfTTct,  etc.);  wc  must  abide  by^  Aslruc's  formula,  which  eitplaina 
their  diverRcnroa  of  ajiiiiionL  p.  26:.  "Uiuimited  confidence  is  shown  in  the 
&pl>ointinent  uf  guardiana  which  fathere  hare  made  in  their  wilb;  but,  aa  it 
is  necesiiary  that  tratamentary  ffuardiaos  should  have  their  appointmfiita 
COnfifmetl  fey  the  judge  anil  almllld  tiike  an  With  before  him,  it  (a  sutficient  if 
we  look  u|)*n  thern  ^  having  llit-ir  gTiardianehip  punftrred  upon  them."  Id., 
"Rcimfl,"  32»;  "Auxerre,"  258,  etc.;  Edict  of  1732  (BrittanyJ.  €f.  "AlaiB,'' 
19;  -R.  h.  Dr.,"  15,  161, 
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written  law,  and  in  several  Customs,  are  looked  upoa  as  lawful 
guardians.^  Excepting  in  cases  wbere  there  is  a  proprietary  ex- 
cuse, guardianship  cannot  be  refused.* 

i  202,  Powert  oJ  th»  Quardian.  —  (A)  Ov*T  thfl  pmon  ot  th» 
minor.  As  the  guardian  takes  the  place  of  a  father  to  the  minor, 
his  powers  are,  upon  principle,  the  same  as  those  of  the  father,  but 
with  restrictions  (correction,  consent  to  marriage).' — (B)  0«r 
posiesilonj.  The  guardian  represents  the  minor  under  all  condi- 
tions ("factum  tutom,  factum  pupilli")*  in  everything  which 

'  The  Saudluuliip  of  tba  Hotbar  imil  of  the  grandmother  date  baek  to 
the  Lower  Empire;  "Cotl.  Juat,,"  S,  33,  2;  30,  4.  C/.  "Auth.,"  "Matri  et 
Avi»,"  "Nov.,"  118,  5,  Mid  "Sacnuiientum,"  "Nov,,"  94,  2;  "L,  lUm. 
Wi*,,''  "Cod.  Thfed.,^'  17;  "Nov.  Th^od.,"  II,  5;  Papien,  30.  4;  "Pelina," 
I,  2.  Thev  are  to  be  fouod  olreikdy  in  the  laws  of  the  Burvundians  and  the 
Visigoths: '"SaliB,"  "2.  S.  S.."  18S4,  p.  150;  "Siete  Part.,'^  fi,  16,4,  Italy: 
Pertiie,  111,  409.  This  form  -of  guardiiinsliip  is  perfectly  eoasifctent  under 
a  li!Ki8la.tioa  whon'in  Ruarlianship  is  trntiruly  in  favor  of  the  minor,  —  all 
the  more  ao  becauae  ike  mother  and  the  grandmother  have  his  interests  at 
heart.  In  cowtiries  of  u-rUCcn  law  they  are  legal  guardiaiL%  but  guanliaiuhip 
ia  not  iniiioflcfl  upon  them;  if  they  wbh  to  undertake  it  they  are  aot  held 
bouiLd,  as  in  Rome,  to  give  up  any  idea  of  a  accand  marriage  C'Auth,,"  "Sac- 
ramentum.")  and  tb*  advaatuKe  given  by  the  Vt.-lli-iunmn  D*erw  of  the 
Senate:  BMgtiyon,  I,  94.  Lf  they  do  rcJiiftriy,  it  deiitnd^s  upon  the  relatives 
and  the  judge  afi  to  whether  the  piardianaiiip  aliall  lie  conferre<l  upon  them; 
but  whwi  tboy  do  so  without  pPOviditiR  the  minor  with  »  guardian,  they  loaa 
the  Kuardianxnip  of  liim  and  inheritance  at  one  and  the  etune  time.  Mia- 
eanduet  on  the  part  of  the  widow  oisii  camcs  her  to  lose  the  guardianship. 
In  courtfrtM  (•/  Ciutotns,  tho  «ame  rulei^  are  itenerally  applied,  but  the  guardian- 
ship iif  the  mother  and  that  of  the  griindiu()ther  are  bv  fl|ip<jintment :  cf. '"  Air. 
de  Lam,,"  "Tut.."  20;  Beaumano-ir,  21,  ft,  21,  2-1,  shows  us  the  inolher  who 
survives,  at  the  ncui  of  the  itonimunity  which  Gonbinues  to  exist  niter  the 
death  oi  the  father;  in  a  eaaeof  thia  t?ort  there  is  no  occa^^ion  for  g'uariJinni'llip; 
^.  16,  7;  Heiiiicr,  j  50;  Violkt,  pp.  S41-073.  It  tnay  alst.  huppt-n  that  ^h^ 
ftlKaay  Iiba  the  lease  or  the  euatedy  of  the  child  under  age.  In  the  final 
BtB4^  of  the  law  the  Custom  of  Paris  etill  eonferu  cobleman's  eustody  and 
oitizen'a  custody  upon  the  mother.  "R.  b.  Dr.,"  15,  18S:  Statutes  of  the  fif- 
teenth century'  In  whieh  the  relatives  |dve  the  guardianahip  to  the  brother, 
to  a  stranger  la  the  pre^tence  of  the  mother  who  lias  not  rctnarrled.  —  Lngli&b 
law:  the  mother  becomes  Kuurdion  of  ahsulute  right  if  there  is  no  testamentary 
guardian:  Schnxdcr,  p,  733.  —  Baatarda:  MeeU,  I,  192;  II,  288,  295;  Femire, 
"Tut.,"  p.  24. 

■  Beaumanoir,  Id,  5;  Botdarir,  "Inet.,"  I,  25^  ^sfnic,  p,  119.  etc.;  "Sieta 
Part,,"  6,  17;  "Muitoue,"  thirbeenth  c«atury.  IT,  57:  ''niilitu  compoUat^u- 
tutelam  et  cwnm  ftlicuiu?  (Mictpcre":  "Aoat«,  U,  3,  30,  exehjdc^  from  the 
inheritance  of  the  nvard  a  perBon  who  refuses  the  guardianship  without  any 
reason. —DiBabililiee:  "L.  d.  Droii,"  916;  "T.  A.  C,  Rret..'' 67;  "Conat. 
Leg.  Pis.,"  21;  "SehwabcnapieEel."  I,  58;  .ScAriwder,  p.  733;  .SfoWw,  IV,  442. 

'  Aa  to  the  education  of  w&rda,  cf.  A»truc,  p.  86.  —  Slobbt.  {  268;  "  Ball  i 
Nourriture"  (Burgundy,  Champagne  Ijorraino):  a  third  party  takes  it  upon 
himself  to  support  the  ward  in  retuin  for  aeertain  sum  of  money;  the  guaraian 
muet  obtain  the  opinion  of  the  relatives  before  making  sucn  a  contract  as 
thia;  the  abufles  to  which  it  gave  rise  compelled  the  Paruamento  to  intervene: 
Ftmire,  see  "Encyel.  Mrthod-" 

*  As  to  repreeentation  nt  law  i^.  Stohh«,  %  268,  II.  Epglaod:  the  misor 
can  begin  an  action  in  the  name  of  tuf  gu&rdian  or  in  the  njunc  of  his  "piocboa 
amy"  tany  onej. 
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concerns  administration,  "doraini.loco  haljetur."  ^  But  his  power 
does  not  ertend  to  voluntary  alienations  of  immovables.'  He 
would  be  responsible  for  his  maladministration,  responsible  if  he 
took  AU  important  step  without  notifying  the  relatives  (actions),' 
if  he  disposed  of  the  immovables  without  the  required  conditions 
(necessity  established  by  law  after  giving  notice  to  the  relatives, 
and  sale  by  judicial  proceedings),* 

§  203.  OuarantftM  in  the  Interest  ot  the  Minor."  —  Some  are 
moral,  like  the  taking  of  an  oath;"  otbers,  material,  such  as  the 
making  out  of  aa  inventory,^  the  rendering  *  of  accounts,  the  im- 

'  DiR-,  26,  7,  27;  Pothixr.  "Pffre.,"  162  ri  ttq.  He  does  not  give  hia 
"ftuctohtas  "  to  the  ward,  ea  he  does  in  Rome,  but  if  the  ward  wt-i  wttli  the 
uieuitKncc  oi  a.  guardian  at  is  just  as  though  the  guardian  had  acted  ii]aiie> 
He  pleads  in  the  name  of  the  ward:  Beawnattoir,  III,  18;  XII,  45;  XVII,  fl, 
and  on  this  subject  "Const,  du  Ch&t,,"  2;  Loyad,  187;  Isamberi,  IV,  385j  I, 
m;  rf.  "Siete  Part.,"  6,  16,  17. 

'  "T.A.C,  Norm.,"  7,  4;  "'Artoia,"37,  15. 

■  Custom  of  ha^'inj;  a  iudgi;  tax  the  vard'e  expenses.  Employment  of  the 
ward'8  funds  upon  consultingthe  relatives  and  an  onior  from  thu  iudgt  (feasM 
al  iTUereal  in  Orleans,  until  1720)  under  penalty  of  involving  the  rf?aponsi- 
bility  of  the  guardian  {Folhiirr,  "Pprs.,"  no.  176),  for  exampte,  100  "pistolea" 
or  more.  Stubbe,  IV,  4til,  cites-  the  "Briinn.  Schoclfeah,,''  144:  Non  Mt 
necesaitna  cural*ribuB  minomm  peconias  ftrnerare"  (fear  of  losing  the  capi- 
tal), "eed  caiite  rcjKinercct  aervare."  "Munich,"  421:  deposit  in  the  hands 
ot  the  town  cooncil,  who  pay  interest  at  the  rate  of  ten  per  cent.  Lcnsea  of 
ein  and  ten  ycais,  according  as  the  propertv  is  in  the  city  or  in  the  co-unbry; 
MtoU,  I,  151;  "^T.  A.  C,  Bret.,"  75.  £oana;  Ferrihv,  "Tut.,"  p.  237; 
"R.  h.  Dr.,"  15,  184. 

*  Deofifiret,  12;  P.  de  Ftmlaines,  165  (transaetion) ;  ej.  p.  S3;  "Or.  C.  de 
Ft./'  p.  370:  '-T.  A.  Bret.,"  71;  '■Toulouse"  5,  100:  Lomotpiion,  I,  85; 
MeOt,  ISl;  Ferriere,  "Tut.  "  228,  355;  Gujf&l  Ferrih-e,  "Diet.,"  see  "Aliena- 
tion"; "Ord.,"  1667,  33.  13;  BnCi,  p.  567,  "Sie-tc  Part.,''  6,  16,  1*.  On  the 
Germiin  law,  cf.  Stobbt,  IV,  462  (case  of  necessary  alienation,  "echte  Noth  ") : 
the  Ordinances  of  IS-^  and  1577  required  a  decree  for  an  alienation  to  be 
legal:  Pertiie,  UI,  402. 

'  Abuses  in  the  South,  where  guardi&na  allowed  the  property  of  miuo'ra 
to  becotqe  dilapidated.  The  Ordinances  of  the  Reforms  in  LfuoKuedoC, 
knovn  under  the  name  of  "  Arrestum  Sane,"  and  ingcnbcd  at  the  ena  of  the 
"Cnutumoa  de  Toulouse,"  must  have  rptn<?-di(Nl  this  by  proridinR  for  oatha. 
Buretiefl  and  inventoriea;  Ciuai'iJ.,  fr>.  70;  Tardif,  "Droit  Priv6  au  XIII'  a., 
p,  42  "JosticQ,"  p.  69,  70  (supervision  of  the  bailiffs  over  guardians  and  cus- 
lodiaae).    Cf.  BeaumanoiT,  XV,  12  (lease  and  custody). 

•  Surety  by  oath:  Maauer^o,  17.31;  "  Siete  Fart.,"  S.  19,9. 

'  MexU,  I,  107.  A  practice  which  went  out  of  existence  before  this  time. 
Appraisal  in  Scandinavian  law:  SIqWk,  IV,  450,  —  "Ahb.  de  Jdrue.,"  "C. 
dee  B.,"  53;  "L.  d.  Droiz,"  921  (dtapcusations) . 

'  It  this  We  &ad  a  fi^vival  of  Roman  practices.  Sale  of  perishable  n:iov- 
ables:  "Ord.  d'Orl^aos,"  102;  "  An-,  de  Lain.,"  6S;  "Ord.,"  1667,  title,  "Ap- 
counts";  "Toulouse,"  49,  40,  42;  .5io6tie,  IV,  48H.  Nullityof  grants  for  the 
benefit  of  the  guardian,  and  of  agreements  with  him:  Mesli,.  1,  2M;  Fenikra 
on  "Paris,"  170;  We/irjis,  I,  1;  "Paris,"  Art.  2T6.  Ten  yeare"  preseriptioa 
with  respect  to  agreements  as  to  the  rendering  of  acrounts.  Slobbe..  IV,  457: 
in  Germany  annual  accounts  are  rendered  to  the  family  or  to  the  public 
authorities.  Briiz,  p.  667:  every  year,  every  two  veara.  In  France  under 
the  Itomun  influence  the  rendering  of  aocounta  takes  plar«  only  when  the 
guajdianahip  cornea  to  no  eud:  Fenihre,  aw  "'Compte";  "Arte  do  Notor.  du 
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plied  mortgage  on  the  possessions  of  the  guardian ; '  towards  the 
sixteenth  centurj'  this  mortgage  took  the  place  of  the  pledge  auii 
surety.'  In  countriea  of  Custom  the  ward,  ia  always  given  a  aub- 
rogfctfld  guardian;  this  B  the  custodian  of  countries  of  written  [aw 
become  permiinent;  ^  he  is  named  once  for  all,  instead  of  appoint- 
ing a  new  one  each  time  it  becomes  neeessary;  he  intervenes  in 
case  there  is  a  conflict  of  interests  between  the  minor  and  the 
guardian;  *  he  is  charged  with  watching  over  the  drawing  up  of 
the  inventory;  he  calls  together  the  remiion  of  the  assflmbllaa  of 
ralatiT«a  In  order  to  discharge  the  guardian  who  embezzles,^  The 
action  of  the  reEatires  '  in  this  case,  as  in  that  of  tlie  naming  of  a 
guanii&n.  is  collective;  it  is  also  collective  when  the  guardian 
takes  their  opinion  on  an  important  step,  for  example,  with  re- 

21  More,  1GG9."  C/.  afl  to  Nonna.nidy,  "R.  dc  Wr.,"  32.  102:  the  family  ooiincil 
tBttV  wJiipcl  the  gUordi&ti  to  render  aH  accoutil  every  thrcC  y^fiftj  Atid  to  join 
witn  him  two  rclalivfei  and  thr&e  jurisconsults  whotie  apinii^n  he  must  take; 
respoosibility  of  the  reJ&tivea  making  the  appoiDtmcnt  juat  as  in  the  South! 
FoTiire,  ■^■Tut^"  p.  322. 

I  Same  in  Manders:  Brilz,  p.  569;  Ferribre.  "Tut,"  p.  404. 
_  *  As  to  the  diing  of  surety,  d.  Slobbe,  IV,  457.  Smtiaric,  I,  24,  «8tab< 
lishea  tin;  fact  that  the  custom  of  gi%-jng  surftv  was  Iwt:  "  Jrtstjni?."'  it.  88; 
"L.  d,  i)roW  lOOS;  "T.  A.  C.  Bret  ."  G9  (will  pledge  himsd/  and  whiil  b 
hilBj;  AfoaiitT,  5, 2. 1;  "Toulouse."  5;  "R.  h.  Dr.,"  15, 170  (auretv  given  by  tha 
motlier).  Rebuffs,  "De  Sent.  Exw.,"  L  t6.  ^7;  on  the  law  "De  Crc-at.." 
"Cod,  Justij"  "dc  epaud.":  ia  the  cane  of  rclatjves  suTiety  sworn  to  ia  deemed 
suffieicat.  —  "Const.  L^k  "  of  Pisa,  21:  delay  of  two  yeaiia  befi:)^)  th«  guanUw 
ifl  relieved  nf  oil  responsibility  towa^  the  ward. 

)  Lamai^on  calla  him  custodian  or  euhro^atwi  f^ardian.  Serrt*,.  "  Inirt-," 
I,  13,  S.  almost  confutes  them.  This  ^ardiao  is  Kubroftsted  to  the  ordinary 
^ardian,  —  that  ia  to  say,  he  lakes  his  place:  "Stil.  Pari.,"  7,  147  ("tuwr 
ad  actionra  subroRatua");  Bouhier,  I,  475:  "Toulouse,"  6.  Aa  his  reennn- 
eibility  is  limited  and  he  taken  Kbscifutely  no  part  ld  the  odminintrulion  of  the 

Eroperty,  he  Aovs  not  have  to  rfiirli'r  any  account,  he  ia  not  held  swondaritv 
ablefar  theodniini^KtratioQof  the  Kuarrlian;  Lxrtift,  " T.,"  13;  " .\it.  de Lam.,  ' 
"Tut.,"  12:  firtfi,  p.  566.  —  Romaarule:  "habenti  tutorem  nondatur  alius," 
U  e^Tifra;  ''Sict«  Pan.,"  6.  16,  13.  ActinK  guardian  for  property  i<i1Uated  m 
the  coloniM,  DM-larntion  of  D«,  15,  1721,  mid  F^b.  1,  1743.  .Spiittinn  up  of 
Euardiannhip  for  persona  of  quality:  hononu-y  (cuardian  and  acting  guarthan. 
It  is  the  aarae  in  Germany,  where  the  gunnlian  who  has  charge  of  the  ncreoa 
of  the  ward  is  often  a  proprietary  ituaniian,  whcrcus  the  one  who  aumiiiia- 
tera  the  pru^rty  \«  an  appointed  Kuardtan. 

■  IftberctsnoaubroKaleu  Kuardiaaa  guardian  "adhoc"iBiuuDed:"T.  A.  C, 
Bret.,"  79, 

»"T.A.C.,  Brot,,"  178;  Pertifc,  III.  411;  "Siete  Part.,"  6,  IS. 

*  On.  the  action  of  the  family  lo  Qcrmany,  cj.  Slabbe,  IV,  444;  In  Italy: 
PertUe,  III,  403.  —  During  the  whole  uf  the  Middle  Arcs  the  inlen'ention 
of  the  relati\'efl  ia  freqiiont  and  tnketi  ptase  in  a  ^reat  nuinber  of  cam^:  "0>d, 
Thted./'  9,  !.■),  1;  "Tac,"  19;  "Roth.,"  ISO,  Kc;  "Airestum  Sane,"  ViMUt, 

S466;  LflKpfni*.  "Thdjie,"  1884;  Me»l^,  Table,  see  ".A™  des  Parents."'  — 
n  principle,  the  vomen  do  not  take  part  in  thet^e  assemblies:  Me»U,  1,  86.  -— 
PiiViier,  Ven.,"  151,  172  (the  alienation  of  an  iDherit&noe  In  order  to  avoid 
a  distraint).  Argmi,  1,  48;  Poullain  ilu  Pare,  I,  233.  Beaumanoir,  loc.  ext., 
already  derlarwi  that  the  guardian  nhoMld  give  security  to  the  judge  or  to  the 
friends  of  the  mioor:  "  L.  d.  Droii.,"  ^7. 
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gard  to  the  investment  of  the  funds  of  the  ward.'  But  the  term 
family  council  is  not  made  use  of,^  and  the  manner  of  organiza- 
tion of  these  assemblies  of  relatives  is  not  very  well  settled* 

§  204.  The  RaTolutlonvr  Lav,  in  Its  attempt  to  render  the 
famiiy  democratic,  organized  asaemblies  of  relatives  which  were 
really  like  domestic  tribunals.*  Disputes  between  members  of  the 
family  {spouses,  children,  near  relntives)  were  submitted  in  the 
first  instance  to  four  relatives  or  friends  chosen  hy  the  parties; 
thus  they  thought  to  assure  domestic  tranquillity  without  ex- 
pense. An  assembly  of  relatives,  or  friends  and  neighbors,  at 
least  six  in  number,  pronounced,  at  the  request  of  the  relatives  or 
the  guardian,  upon  the  subject  of  the  placing  of  minor  children  in 
a  house  of  correction.  Finally,  another  assembly  (whose  compo- 
Mtion  varied)  waa  called  to  deliberate  upon  the  marriage  of  minors.' 
These  rather  unfortunate  innovations,  because  of  the  lack  of  co- 
hesion between  relatives,  did  not  all  last,  but  they  led  to  the  sys- 
tem of  the  Civil  Code,  wherein  the  fajnily  council  occupies  an 
important  place  corresponding  to  that  which  is  given  in  Germanic 
countries  to  the  judicial  or  administrative  authority  (tribunal  of 
guardianship,  college  of  wards),  and  which  appears  to  be  more  In 
conformity  with  the  actual  condition  of  Customs.*  Guardianship 

>  Edict  of  Guardiaiwhips,  1732.  Art.  17  (BrittHty);  MwU,  U,  p.  259. 

•  The(*e  assembliea  of  relatives  shtmld  be  distinguished  from  the  Cevnell 
of  Gnirdiajuliip;  by  the  latter  ia  meant  Ei  lawyer  named  by  the  Sentence  of 
Proliiliition  or  the  deed  which  appoints  a  guardian,  who  !im  bee-n  <?hosen 
by  the  parents,  with  the  object  of  advising  the  guardian;  thoy  can  even 
appoint  se\'eral  of  thase  men.  In  countries  of  written  law  the  father,  who  can 
by  will  appoint  a  gunrdian  for  hla  minor  eon,  also  has  the  right  to  name  one 
or  more  counaeEors:  Deniearl^oc.  cU.    For  illuetrioua  pereona,  see  Ferriire. 

■  "An.de  Lamoignon,"  "Tut.,"ac(  HB?.;  Vioiie(,  "Et.de  Saint  LouiB,'[  I, 
p.  145  and  III,  33.  During  the  thirteenth  centur]^  in  Touiaine  and  Anjou 
the  petsrnal  relatives  aJon^  L&ke  pivrt  in  thenar  dtiriag  the  Bixte^nth  century 
the  ting  introducea  the  matemai  ftilativcs  into  tti«m.  —  Customs,  Jl/firt[>aux, 
"Vie  lie  Marianne." 

•  Decree  of  Au^^.  lS-24,  1790,  vol.  X;  rf.  vol.  Ill,  U. 

•  Also:  Giraud,  "E§aai  8.  rHist.  du  Dr.  Fr.,"  IL  259  (Salon). —C/.  Decree 
of  Sept.  20,  1791,  4.  1;  five  relalivea:  Decree  of  Sept.  7,  17&3:  two  relatives 
who  are  heirs,  or  two  who  are  not  heirs,  and  the  public  officer:  Law  of  June 
15,  1794. 

•  Nor  doea  the  fajnily  council  ejrist  in  England,  where  the  Lord  ClianO'elloT 
lua  general  puperi'iaion  over  guardiaQ^hips :  Blacktlane,  I,  9,  I,  a  rul?  which 
is  connectt^  with  the  C>M  (<eipiioriol  j.'iiBtoily :  (JJnseon,  VI,  232.  The  Chancel- 
lor eajt  dismins  any  guardian  (even  the  father)  in  t&e6  of  eiilb?i?.]eineTit ,  lind  he 
natnws  pjardiana  (or,  if  he  does  not  do  this,  then  salaried  adnDinistratorHl  for 
all  minors  who  are  not  provided  with  them;  but  formerly  this  was  only  done 
when  the  minor  be^an  an  action;  by  this  very  meaiu  he  became  the  ward  of 
Ote  coutI.  la  order  to  avoid  involving  his  rexponEibility,  the  guardian  acta 
under  the  direction  of  the  Court  of  Chancerv  and  renders  an  aimual  account. 
Lehr,  "La  Tut.  dee  Mineure  et  lea  ConaeiU  ae  FaoiiUe,"  18-96. 
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ceases  absolutely  to  be  8  fatniiy  institution,  in  order  to  rise  to 
the  rank  of  a  function  of  the  State.' 

§  203.  The  Question  of  the  Capadtr  of  ths  Minor  -  did  not 
come  up  under  the  obsolete  systems  of  usufruetuarj'  guardianship 
by  \nrtue  of  which  the  minor,  stripped  of  his  prossessions,  deseended 
akaost  to  the  rank  of  the  "  alien!  juris."  The  oM  axiom,  "  He  who 
13  under  age  has  neither  voice  nor  reply  in  court,"  corresponds 
to  this  state  of  law;  by  this  is  meant  that  the  minor  cannot 
appear  in  court;  *  the  guardian  alone  shall  there  play  a  part,  if 
there  ia  occasion  to  do  so,  in  his  own  name,  and  not  aa  represent- 
ing the  minor.  Thia  rule  must  be  generalized  and  extended  to 
extrajudicial  acts,  such  as  contracts  and  alienations.  But  the 
torts  of  the  minor  involve  the  responsibility  of  the  guardian. 
As  far  as  torts  were  concerned,  however,  it  was  admitted  at  an 
early  period  that  the  minor  could  be  sued  himself,  perhaps  be- 
cause the  piardian  was  authorized  to  give  up  the  guardianship 
and  to  free  himself  thereby  from  all  responsibility.* 

'  Slobbei,  S  386  {details}.  "ObervonDundschaft"  or  high  guardianship  of 
theeovercipi.  commlwionsof  superintende'nce  and  salaried  guarilimia:  Cftlame, 
"Cout.  de  Xeufch&lcl."  p.  3G2.  All  tuteliiry  puner  eniaiinlee  rrom  the 
Counfil  of  Stale  by  oMtr  or  in  th*  name  f>f  whi"c!»  tiio  courts  of  justice  conrer 
it  upon  the  person  who  ia  required  to  exercise  it. —  Viotlil,  p.  544r  at  Lille 
and  DualdrCt,  "gatd'orphenM''  or  rminicipal  commissiotis,  watehing  over 
the  interests  of  iniBor§  and  subject  to  ttupoctioD  by  tlie  board  of  sldermeD: 
"  Roiain,"  135;  BriU,  p.  566.  In  Gornoany  and  Switzerland  the  protection  of 
minars  oho  belongs  to  the  corporatLoas  ("  ZUnftf  "  I ;  p<'.rha(i9  even  the  town 
at  first  pla.yed  a  subadiary  pan  with  respect  to  the  corpo ratio ili,  in  the  same 
way  M  the  State  generally  does  with  respect  to  the  fanidy;  Slobbe,  IV,  445. 

'  Ferritref  on  230,  "Paris";  "Diet.,"  see  "Mineurs'  ;  Guyot,  A.\  Argim, 
1, 7;  M*»U.  11, 27,  and  bibl„  II,  42,  etc, ;  Pou.  dn  Part, "  Principeo,"  1,  £3,  etc; 
Flach,  op.  Ht.  Cf.  "Obligations/'  " Resoiasion,"  etc.  —  "Sata/'  "Z.S.S.,"' 
1SS4;  "G.  A.,"  1&6. 

'  Loyttl,  51.  Cf.  53,  "Women  havea  voice  and  reply  in  court,"  and  natoa. 
Sttll  less  can  the  miner  be  a  judge  and  earry  out  pubtic  Cunetiana,  But  his 
ia  not  the  meaning  of  the  maxim.  Voico  siEniSes  demand;  repf;/  defense. 
Ho  cannot  be  an  attorney;  Papitn,  II,  2;  Chanantua,  p.  850.  On  tcst^ 
menlary  executido  see  post,  "Dec.  Cap.  Tolas.,"  154.  In  criminal  mailers 
the  oiinor,  even  thouRh  emaacipnted,  cannot  act;  but  he  can  be  prosecuted: 
cf.  Laurikra  on  Lo^td  and  the  authors  cited.  —  He  cannot  be  a  witness  ia 
court:  fleawnwaoir,  39,  34,  139;  "Arch.  Wg.  de  Reims,"  L,  36:  the  Biiardiao 
can  aoQul  the  testimony  oi  th^  one  ^ho  ia  under  hi»  guardianship;  ifh^  does 
not  do  40.  this  te«tlmoDy  becocnea  valid  aflfr  the  a«e  of  eighteen  veins, 

•  "JoiStteft,"  p.  118.  Cf.  131.  BeauntanaiT,  16,  10:  the  judge  takea  into 
considL'ration  the  seriouaness  of  th«  olffnae  and  the  cnenteJ  capacity  of  the 
minor:  '■SMbsensp.,"  II,  Do.  I;  Boularic.  1,  92;  '■Ohm,"  II,  767;  "Am.  de 
J^njH.,"  "C.  de  B.,"  II,  p.  205;  Ftrri^re,  see  "Mineiir"  (and  authors  cited): 
the  minor  ia  held  as  having  come  of  age  "in  delicti^,"  provided  that  he  is  of 
auffioient  age  to  know  what  he  is  doing:  it  is  the  judge's  prerogative  to  modify 
the  punbhment.  DonuU,  I,  4,  6.  2,  10:  same  obligation  to  pay  damages  aa 
in  the  case  of  one  who  has  coroe  of  age;  Pathier,  "Oblig.,"  120  (prodigals); 
ChamneiM,  p.  the  aunor  who  ia  twenty-five  cannot  be  impriaoQed  (or  a 
pecuniary  dabt. 
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Whik  guardianship  was  being  organized  with  a  view  to  the 
protection  of  the  mmor,  the  incapacity  of  the  latter  changed  it* 
character;  it  was  no  longer  based  merely  on  his  interest,  and,  con- 
sequently, it  ceased  to  be  aa  absolute;  it  had  to  be  resolved  into 
a  collection  of  provisions  intended  to  protect  this  interest.  A 
distinction  was  matle  aa  to  the  acts  which  he  could  viilidly 
do  andv  without  bringing  into  this  the  subtlety  of  the  Roman 
jurisconsultSv  in  the  beginniiig  these  same  ideas  of  theira  were 
reUed  upon:  the  guardian  or  the  minor  (they  are  no  longer  dis- 
tinguished in  Customary  law)  may  ameliorate  liis  condition;'- 
he  cannot  make  it  worse;  the  "in  integrum  restitutio"  was  bor- 
rowed from  them.  Thus,  Beaumanoir  leaves  to  the  judges  the 
duty  of  seeing  whether  the  "dealings  %vere  carried  out  without 
fraud  and  without  malice  for  the  profit  of  the  one  under  age,"  or. 
on  the  contrary,  to  his  injury;^  elsewhere  he  completes  tins  nile 
in  the  following  terms:  "(those  under  age)  cannot  do  any  other 
binding  act  without  the  authority  of  him  who  has  the  leaae  or 
custody;  if  they  did  it  Tvith  this  authority  and  they  were  dis- 
honored or  injured,  they  could  repudiate  it  when  they  came  of 
age."  Whereas,  formerly,  the  guardian's  failure  to  join  made  the 
act  "  per  se  "  void,'  everytliing  thenceforth  was  resolved  into  a 
question  of  injurj-;  whether  assisted  or  not,  had  the  minor  suf- 
fered any  in]ur>'?  This  was  the  only  question  on  which  the 
examination  by  the  judge  had  any  bearing:  "minor  resstituitur 
non  taiiciuam  minor  sed  tanquam  Itesus."  '  The  same  rule  applied 

'  Ordin&nce  of  1731,  Art.  7:  acceptance  of  gifts  nvfide  by  aseendajitB  or 

*  Beaumanoir,  16,  4  tl  teq.;  "  Jostioe,"  pp.  Ill,  117  (aa  injui^'  produced  by 
eome  chance  h&ppeoins  did  not  a,uthonze  r^^tabibhmg).  p.  118;  Boyiaric, 
I,  92,  Aa  a  consequence,  juris  consults  showed  a  greal  deal  of  severity  agiainst 
tlioae  who  had  doalinss  with  minora,  Argm,  I,  7:  the  cauae  of  the  injury  is 
scarcely  ever  gone  into,  which  results  in  placing  minors  under  a  sort  of  pro- 
bUiition;  no  one  wiuite  to  make  a  <rUDLrn,ct  with  ihem;  Serrea,  11,  S,  2:  c&w 
in  which  the  injury  i£  presumed,  Ae  to  the  minor  who  says  that  he  has  come 
flf  Bge;  p.  de  FojitaiKM,  U,  26:  Beaumanoir,  ll}.,  13;  fiowfaric,  1,92,  pp. 
m;  Loi^,  '-MV  7,  4:  "  Arr,  da  Ri*gl.,"  1624;  Afgov..  I,  7;  Strrfi,  I,  23,  2. 

»  "Bem-  Handfest.,''  C-  50. 

*  A9  a  Gonsequencc  of  the  adoption  of  the  RooiflB  rules,  the  jurisprudicnce 
hi  countries  of  written  law  pretty  n««rly  agrws  with  that  of  the  countries  of 
Customs.  Ah^ftdy  ihere  wbs  a  miotion  of  restitution  in  the  "L.  ^Vis.,"  4, 
S.  3;  "hoiTg.y"  87:  MauHciut,  "Da  Restit.  in  Iniegr.  Joat.,"  pp.  110.  US, 
Cf.  Beaumanoir.  OS,  4;  "Artoii,"  21\  ■'T,  A.  C,  Bret.,"  73;  Z*ffB(J,813.  — The 
advantage  of  restitution  is  not  lost  by  a  mere  dedaration  o/  majority  (P, 
Faal^ines,  14.  19),  unltas  it  be  accomuaiaicd  by  anoalih:  B<niiaric,  1,  92,  Ac- 
oofdititf  to  Cnarondss,  the  oath  is  ol  litllo  importance;  there  must  be  aom« 
fraudulent  action  on  the  part  ai  the  tninor.  FraudB  checked  by  the  Etegu- 
lating  Orders  of  March  6,  1S29.  and  March  26,  1824.  Louel,  '=M„"  7,  A 
loan  made  to  a  minor  ia  annuL«d  in  every  case,  eveo  if  the  minor  has  acted 
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to  acts  parried  out  by  the  ^nrdian  alone.'  It  was  left  to  the 
minor  oq  coming  of  age  to  rescind  or  afBrm  either  class  of  art; 
the  fate  of  these  lame  acta  ("negotia  claudicantia")  was  in  his 
hands.  The  action  of  rescission  which  he  had  should  be  made 
use  of,  according  to  Beaumanoir.  within  a  year  and  a  day  of  the 
coming  of  age.*  The  Ordinance  of  August,  1539,  lengthened  this 
delay;  the  annulling  of  the  act  can  be  asked  for  until  the  age 
of  thirty-five  years  is  completed.'  The  action  of  rcMiastoti  was 
not  the  only  one  given  to  the  minor  to  cancel  acta  prejudicial 
to  his  interests;  the  defense  of  nullity  was  open  tn  him  as  far  aa 
certain  of  them  were  concerned.  —  those  for  which  formalitiea 
were  prescribed  by  the  law,  for  example,  the  alienation  of  im- 
movables, which  Was  subject  to  the  necessity  of  judicial  author- 
ization (decree);  for  these  acta  there  was  no  need  to  establish 
the  damage;  the  absence  of  the  required  formalities  alone  allowed 
the  tribunals  to  pronounce  their  nullity.*  The  civil  petition  per- 
mitted him  to  reopen  judgments  as  a  last  resort,  if  he  had  not 
been  helped  or  defended  in  a  valid  way,'  The  benefit  of  resti- 
tution, as  well  as  that  of  the  civil  petition,  was  refused  the 
minor  who  was  in  business  and  reputed  to  be  of  age,  as  far  aa  hia 
business  was  coocemed.*  Finally,  the  minor  enjoyed  another 
privilege;  prescription  did  not  run  against  him,  at  least,'  if  it  was 
a  matter  of  a  long  preseriptioit ;  on  the  other  hand,  "every  cus- 
tomaiy  preacription  for  a  year  or  less  runs  against  those  who  are 
absent  and  minors,  without  hope  of  restitution."  * 

f rauduleatlv :  fiourfon,  I,  0,  5;  Deniaart,  see  "Mineura";  Afnj/iwmi,  "Queat.," 
3.  a2.ia. 

'  Boularic,  I,  92,  p.  520. 

<  beaumanoir,  16,4;  Btnttaric,  I,  92.  pp.  518  and  £22;  "Jostloc,"  p,  1118. 
Confirouitiaa,  "Josticc,"  p.  117.  Ouring  tbe  auocirity  the  guardian  bos  a 
right  to  d^add  a  secatid  pBym&tit  fruro  lh6  debtors  01  Lhe  tiulior  who  liaV4 
made  the  mistake  of  paying  their  debts  to  the  Utter:  Beaumarutir,  15,  33.  — 
Also:  "T.  A.  C  ,  Nona.,"  78,  5;  -T.  A.  C,  Bret.,"  71:  four  yeare.  "Siete 
Part  ''  6,  IB,  8. 

'  The  Ordinance  of  June,  1510,  48,  oontemplatea  in  a  Keneral  manner 
reeeiwiion^  bec&use  of  fraud,  fear,  violence,  injury  anin  anting  to  more  than  half 
of  a  fair  value.  The  Ordinance  of  August,  1539,  134;  after  the  age  of  thirty- 
five  years  completed,  no  more  anulmcat  of  the  contracts  of  minors,  either  fiy 
aplaintifl'or  a  defendant,  by  letters  of  rescissioa  or  by  canceLltng  (aliecBtiooadf 
inuDovablea  without  a  decree),  Ltryitl,  715. 

•  S<TT«s,  "iBEt.,"  llj  8,  2.  —  Even  though  regular,  the  could  still  ba 
Kweinded  by  r«a«on  of  injury.    Cf.  BontarU,  I,  92,  p.  519;  MtsU,  II,  4tt. 

'  Boularie,  I,  02;  r«iitutioa  of  a  thing  eonferiM  by  judgment. 

*  Ordinance  of  1673,  I,  6;  Ferriire.  see  "Mineur.'  Similar  preaumptioQ 
ia  the  case  of  minora  who  have  a  benefice  or  hold  some  office. 

»  Loyiti.  718,  721;  "L.  d.  Droii;."  720. 

'  Year  lor  the  rcpurcbaBe  by  a  pcrsoD  of  the  same  lineage,  prescription  of 
five  years  in  the  case  of  atreaia  ol  constituted  reata.    To  be  quite  loKioal 
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These  measures  of  protection  had  in  them  nothing  excessive 
when  it  was  a  matter  of  children  of  tender  age;  but.  as  majority 
was  postponed  to  twenty-6ve  years,  they  were  not  so  well  justi- 
fied in  the  case  of  those  who  were  approaching  this  age.  Practice 
attempted  to  accommodate  the  law  to  the  necessities  of  life  by 
validating  »nuiieia.tiona  of  the  benefit  of  mlnotitf,  and  especi&Uy 
to  the  "restitutio  in  integrum"  (twelfth  and  thirticenth  een- 
turies).'  Unknown  to  Rome,  condemned  by  the  Commentary 
("in  hoc  ipso  [minor]  esset  deceptus ") they  were  introduced 
under  cover  of  an  oatb;  now  a  Constitution  of  Alexander  Severua 
seems  in  this  case  to  be  in  derogation  of  the  general  rule,  accord- 
ing^ to  which  an  aet  which  h  nLill  would  be  validated  by  an  oath.' 
Bulg&rus  and  IMartinus  discussed  the  effect  of  this  law,  Martinus 
gave  renunciation  under  oath  an  absolute  effect;  according  to 
Bulparus,  the  oath  did  indeed  deprive  the  minor  of  the  "restitu- 
tio," but  it  did  not  prevent  him  from  reclaiming  the  immovables 
of  which  the  alienation,  made  "sine  decreto,"  was  null  and  void 
because  of  a  defect  in  form**  Frederick  Barbarosso  confirmed  the 
opinion  of  the  fonner  by  having  inserted  in  the  Code,  following 
the  Constitution  of  Sevenia,  the  Authentic,  "Sacramenta  pube- 
nun"  (Diet  of  Roncagfia),  which  validates  renunciations  under 
oath  when  mode  by  those  who  hhve  attained  the  age  of  puberty,* 
In  the  Conunentary  the  tendency  to  extend  the  Authentic  ia 
already  shorni,  a  tendency  which  is  exagg:erated  by  Bartolus,  and, 
following  him.  by  the  Italians  and  the  Canonists:  thus  they  apply 
it  to  the  person  who  has  not  attained  puberty,  "  pubertati  proxi- 
mus."  Ciniis  and  the  French  School  hold  the  Authentic  to  be 
"odiosa,"  because  it  injures  those  who  are  undera  disability;  they 
do  not  apply  it  to  those  who  have  not  attained  the  age  of  puberty, 
nor  to  minors  provided  with  a  guardian;  they  limit  it  to  sale,  the 

it  would  &eeni  that  the  deaision  should  have  been  to  tlie  contrary,  becsuse 
short  prescriptions  will  almost  invjiriably  expire  during  the  rainoritv,  whereas 
thia  will  not  be  so  in  the  ct^e  of  long  prescriptions;  against  the  former  the 
minor  hae  ao  protection;  he  nioa  a  iih&nco  of  not  bein);  tifTected  by  the  latter. 
Thiii  difTiireiicc  is  to  b«  accounted  /or  by  the  Roninn  urieln  of  the  fonner  and 
the  cuatomajy  origin  of  the  latter.  Also,  up  dopbt,  the  diafavof  for  suph 
Ti0^l6  Ei9  th&t  a!  lha  repurchnat  by  a  person  of  the  Anarn  lineage  was  ootnbijie4 
mth  thifl  other  notive.  As  to  the  countries  of  written  law,  ef.  Argon  I,  7; 
MeaU,  I,  276. 

'  Mtynial,  "N.  R.  H.,"  1901,  246. 

*  On  the  Law,  "Si  Judei":  Dig..  4,  4,  41. 

*  "Cod.  JuBt.."  2,  2S,  1;  cf.  1,  14,  14;  E^ndn,  "N.  R.  H.,"  1888,  32. 

*  "Dis&ene,'''  "  Donainorum,"  pp.  52,  fl.*t,  etc.  fed,  llaaiel). 

'  "Cod.  Just.."  2,  28,  1;  "L.  Feu.I/'53i  Meynid:.  "N.  R.  H.,"  1901;  P.de 
FofitoWMj  11,  19;  Beaumaiunr,  16,  8;  Boularic,  I,  92,  p.  526. 
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only  act  which  it  had  in  wew,  not  fldmitting  that  the  oath  vali- 
dates sales  "sine  deereto,"  rejecting  general  renunciations,  and, 
finfilly,  wanting  the  minor  to  have  been  "certioratus"  (notified  at 
the  time  of  the  renunciation  of  the  existence  of  the  privileges  in 
his  favor).'  This  restrictive  interpretation  paved  the  way  for  the 
practice  of  the  sixteenth  century,  which  completely  seta  aside  tlie 
Authentic  and  refu3e3  all  efficaciousness  to  the  promissory  oath, 
starting^  with  the  usage  which  had  been  introduced  pf  asking  th© 
king  for  a  dispensation  from  the  oath.' 

§  20f).  Ths  Barbarian  Majority'  did  not  carry  with  It  emanci- 
pation from  the  paternal  power.  Purely  political  as  it  seems, 
among  the  Germans  it  was  arbitrarily  fixed  by  the  relativeai  when 
they  were  of  opinion  that  their  children  were  capable  of  bearing 
arms,  they  either  bestowed  them  upon  their  children  or  else  had 
tbem  given  to  their  children  by  other  members  of  the  assembly  of 
free  men.'*  For  these  arbitrary  decisions,  the  only  ones  known, 
undoubtedly,  in  the  time  of  Tacitus,  the  Barbarian  law  substi- 
tutes a  fixed  age  whose  precocity  astonishes  us: '  twelve  years 
among  the  SalianSs  fourteen  among  the  Ripuarians.'  What  was  a 
child  of  twelve  capable  of  doing,  or  even  one  of  ten,  as  among 
the  Anglo-Saxons?  Here  we  have,  &s  we  think,  rather  a  religious 
than  a  civil  majority.  At  this  age  reason  awakens  and  with  it  the 

'  M^ial,  p.  258:  Doneau,  21,  13;  "Ant.  Fab.,"  "De  Err.  Pragm  ,"  flfi; 
■■Decis.  Cap.  Toloa.,''  49. 

*  £smHn,  loc.  cit.;  Bmitaric,  p.  526,  ed,  1603,  note  by  Chorrndtu;  Bufnyon, 
"Lois  Abrftg.,"  I,  120  (he  cites  P.  Jaeobi,  Imb*rt,  etc)-  he  who  Cftll  rescind 
ft  eontrnct  can  perfectly  wpll  diapeiwe  with  the  ontb  which  is  joined  ta  thie 
eonlruct.  The  kln)t  disppneea  with  this  oath  nubjiMt  to  abaoliitinn  by  the 
CPPlwiBiilioal  authorities,  and  even.  Hometimrs  without  this  re«ervftlioD.  In 
Belgium  Hiid  ll»]y  the  Aulhentic  fell  into  disuse.  In  Germiuiy  it  remained 
in  force,  and  in  Spain  m  well:  ytrynitil.  p.  259. 

*  B.  de  MervtUe,  "Tr.  Aes  .Majoriu'ji."  1720;  MaU,  "Minorite,"  178B; 
MmwMfl,  "R.h.Dr.,"  1861,  217;  StoW«,  i  261;  GUuttm,  VII,  112;  LaUw, 
"Dir.  Consult.,"  p.  175. 

*  Physical  indicatioiuj  of  pgberty  have  here  fumtahfd  a  CQimetrttng  link. 
Or  dse  phyaiqal  atfeoi^ht  ConstioHoft,  TiifHui,  "Gem.,"  21);  "ecn 
ju^'enum  Venm."  Poul,  "Ethnol,  Jur.,"  II,  30.  Dpt.ailfl  fw  to  the  di\-iidon9 
of  &ge  in  Grimm,  410;  ChaiUTnartin,  67:  at  the  age  of  7  yenm  one  is  a  irhild, 
" SehwiibenspicjHel," 2,  47:  attheage  of  ISyearsonc  cuJibea  witneM,  "T.  A,  C, 
Bret,,"  79:  at  the  axe  of  14  yeanr  one 'h  oath  is  valid. 

'  ''Sni.^'  24:  twelve  years  completed  (Geffcken.  p.  134.  hihl):  Ti.  Atom., 
Frisiuu.  Saxons,  Lombards  ("RotK."  155).  N'orwepaaa.  Teclnndere.  —  Dif- 
ferent Agra:  "Rib,,"  81  fl4  vra.  completwl);  "Burg.,"  87;  "Wif..,"  2,  4, 10; 
S,«;  4.3,1;  13,4;  10,  1,  17  UO.  12,  15,20  >-re.t;  W&iA.,  6;  ^na.  7.  2  {lOyre.. 
then  121;  Grimm,  413;  Kmut.  1. 112;  S(oWw,  I,  40;  Dirfsf*, " Etudee."  pp.273. 
310,  320,  349-  Cf.  as  U>  the  cominn  of  ar*  of  the  king:  Patde«tut,  I,  p,  452; 
"Diplom.,"  1.200;  TioJW,  "nr.  Publ-,"  I,  227. 

'  Torminiilofo- :  "retus  legitima"  flfRal  age),  "pMeri  infra  ntatem,"  etc. 
During  the  feudal  period  rninora  are  called  '"noufl  B.Rf's"  (tinder  age).  Ger- 
many: "«u  leioeD  Jahren"  or  "Tagen  kommen":  "Fribourgcn  B.,"  22. 
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aptitutle  to  perform  the  acts  of  religious  life.^  If  a  few  civil  effects 
can  have  been  connected  with  it,  this  is  because  the  life  which 
was  then  led  was  very  simple  and  transactions  seldom  occurred; 
the  cohesion  of  the  family  and  the  protection  in  fact  which  re- 
sulted for  the  adults  also  contributed  to  make  this  premature 
financipotion  tolerable.*  Already,  moreover,  at  tliis  period  it  is 
felt  that  such  premature  emancipation  has  its  inconveniences: 
Liutprand  postpones  majority  until  eighteen  years,  and  the  law 
of  the  Visigoths  until  twenty.^ 

§  207.  Under  the  7eudal  STBtom  majority  varies  according  to 
the  status  of  people;  the  nobleman  comes  of  age  when  he  is  twenty 
(completed)  or  twenty-one  (begun);*  the  plebeian,  at  fifteen 
(bei^un),^  for  before  twenty  years  the  former  is  not  fit  for  m-ilitary 
service,  whereas  the  latter  can  "measure  stuifs,  reckon  amounts 
of  money,  and  busy  himself  in  the  affairs  of  his  father."  Noblc' 
women  attained  their  majority  at  the  age  of  fifteen,*  plebeian 
women  at  the  age  of  twelve.  Such  are,  at  least,  the  general  rules, 
for  variations  of  these  were  not  lacking,'  and  there  were  even 
several  majorities  for  certain  aeti,  taking  the  veil,  marriage,  and 
making  a  will.*  Thus  the  Feudal  law  had  retarded  majority  in 

'  Oath  of  feaJly  at  the  age  of  twelve:  "Cap.,"  7S2,  4;  808,  2;  Blaekntone, 
I,  9. 

*  After  the  age  of  12  or  14  years  the  child  wns  still  under  the  paternal  power, 
but  became  respfirwihle  for  htsown  torts  ("Sal.,"  24,  5,  and  note  in  ffesseU, 
GeffrMeti;  "Cap.,"  5. 1,  293);  if  his  fatlwr  were  a  widoirer  and  rctnurried, 
he  admiaistercd  the  dower  of  hia  mother  and  hsd  the  uue  of  it;  "Sal.  Cap. 
Ertrnv.,"  8;  Hchroeda-.  315. 

'  Id,,  "Bultc  d'Or,  Vii,  4,  and  many  German  statutes.  In  the  ctue  of 
commoq^r?  iq  Germany  wc  often  &nd  that  tb«y  came  of  a^e  at  14  or  16: 
Houltr,  II,  490. 

•  P.  de  FautaiTie*,  15,  35;  "  JoatiM,"  pp.  88,  116,  221;  "T.  A,  C,  Norm  " 
a;  '■Summa,"  31,  L,  S,  14;  "  FMa,"  1,  9,  4;  BeoJimonoir,  1,5,  30  (■■Beauvaisia'': 
15  vra.;  id.,  in  Palestine;  J.  it'Jbelin,  272.  etc.;  France,  20  vrs.);  63,  4;  "Et. 
de Saint  Louis,"  1,73;  "OrrE."  of  May,  1246;  Dfjnnnrej,  249r  nobles  21  years 
oi  age  with  regard  to  nobleman's  property,  and  14  years  of  age  with  regard 
to  4-il3ein  pronerty.  Loyaei  52  (a  commoner  came  o(  ase  at  21  yeajB  with 
regard  to  nobleman's  property),    f/,  S13;  BTtUaa,  66;  MeaU,  I,  210. 

'  Bettimonitir,  \h,  32,  tombats  an  opinioDi  jiccordtng  to  vmsAi  duldren  in 
authority  were  always  of  age,  HcTC  we  551?  th-at  t!ie  Roman  iige  of  puberty 
hue  been  adopted.  For  the  \-ery  frcqUcot  cases  in  whiph  the  age  WAS  not 
known  the  "Sach.'wnsp,,"  1,  4?  and  the  "LSphwabon.'jp.,"  I,  28,  maintain  that 
one  should  depend  upon  indipatinns  of  puberty.  Olamiilie,  7,  9.  Beaumanoir 
and  our  old  borjk.s  ot  C^iBtom-i  fall  back  upon'the  testimony  of  godfather  and 
godmother  and  pariah  priests.    CJ.  Papieii,  28,  8, 

'  Completed:  "Ord."  1246.  The  lease  (guardianahip)  of  the  daughters 
of  nobles  at  first  lasted  imlil  the  time  of  their  mjirriage. 

'  to  the  minor  who  was  pos.sesscd  of  property  in  varioua  places  he 
would  attun  hifl  majority  at  the  age  fixed  by  the  Custom  of  hifi  principal 
"herbergeincnt," 

■  Blathttam,  I,  9:  th«  aeven  ages  of  womM. 
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the  case  of  noblemen;  but  in  the  plebeian  class  the  independ- 
ence of  the  adult  was  premature.  It  is  true  that  he  was  often 
protected  against  himself  by  the  possibility  of  remaining  under 
the  care  of  a  guardian,  and  always  by  the  rulea  for  conservation 
of  his  immovable  inheritance.  But  there  came  a  time  when,  these 
ruJea  having  been  overthrown  And  the  nmubcr  of  tranaikctiona  hav- 
ing increased,  it  was  realized  that  the  age  of  iegai  capacity  should 
await  a  state  of  complete  maturity  of  mind.' 

§  208.  The  Same.  —  By  the  end  of  the  thirteenth  centurj'  it 
was  necessary  in  practice  to  add  to  the  customary  majority  the 
full  mftjorit;,  or  Roman  majttrity,  ot  twenty-five  years  (com- 
pleted);' in  the  sixteenth  century  and  until  1789,  twenty-five 
years  is  the  legal  age  at  which  minority  ceases  in  the  whole  of 
France  *  (excepting  in  Kormiindy,  where  it  19  twenty-one  years 
begun).*  One  exaggeration  had  now  been  avoided  merely  to  fall 
into  another;  majority  had  become  too  tardy.  The  Law  of  Sep- 
tember 20,  1792.  IV,  2,  arrived  at  a  just  conclusion  by  deciding 
upcvn  the  age  of  twenty-one  years  completed.* 

§  209.  Emancipfttion  of  Ulnors  under  Ouardibwihlp.''  —  Hard 
to  reconcile  with  the  usufructuarj'  guardiansbii)  and  the  prema- 
ture majority  of  the  old  law/  this  institution  made  its  appearance 

'  Similitr  movement,  in  Germany:  Stohbr,  \  -16. 

'  P.  lie  FonUiinca,  15,  S5,  coDtr&-<tH  l\w  wmiAg  t>f  »^  at  15  witli  that  of  the 
Roman  law.  Cf.  14,  II;  BeaHr>tiim>ir,  15,  22,  33;  16,8,  11;  "  Jostico,"  3,  6,7; 
3,  9,  I;  BotOarir,  I,  92.  —  CuFtodiaiia  for  minora  25  veare  old,  acuondig  lo 
the  ■•Const,  dy  ChAt.."74,S4  Inoleed.  Morlel);  Bnche,  "N.  R.  ll.,"  1884.  flM-l; 
Fkicli,  p.  60;  "T.  A.  C.,  Itiut  ,  "  79:  up  lu  tlioagvof  25  no  minar  can  tnter  iulu 
a  contract  ivithout  conauItinR  with,  his  pastor:  Cf.  81;  "iJoiirgra,"  15S; 
" Tniilouao,"  T;  the  fathfr  can  by  will  caiiac  his  son  lo  be  iiinkr  a  diaubility 
until  the  ose  of  25,  or  ehe  the  contiultj  appoint  a  □uatodian  for  him:  r/.  Art..  119. 
—  "T.  A.  C.,  Bret.,"  80;  from  the  tinic  she  is,  12  yean?  olJ  uatil  she  is  majriwl 
a  wamaa  nbould  be  under  the  protection  of  a  ciutoiiimi:  od.  Planioi,  p.  511, 
366;  MataeT,  5,  34. 

•  ••Paris,  .A..  C,"  97;  "N.C.,"272;  Dunwjw/w,  on  "PariB,"  32.  1,  q.  2;  on 
Montreiiil,"  14;  on  "Amiens."  49;  on  '■  Baullenois,"  119,  126;  Ferri^t.  on 
"Ptiris."  32,  268:  "Dipt.."  sm  "  Mojoritff " ;  "Arr.  du  Gr,  Cons,,"  1717: 
Flacli.  p.  76.  —  Sompl.ijiiM  minority  al  the  we  of  25  merely  iji  the  cnse  of 
alirnating  aaiuovMes:  [Atysei.  —  B.  MtryiiU  distingiuahra  Vi«<twcen: 
Cu'tomtiry  mftjortty  (in  the  case  of  custody,  alisnation  of  inimovablea.  gift 
and  vnll)  and  majoritiee  detennined  by  the  Ordinaaceii  Cnuuringo,  benvfioea 
ind  office). 

'  "Placit.."  lOM,  38;  Id.:  "Bretaipie."  ".Aavertnie,"  "Pol,,"  "Berry," 
"Amiens,"  U.  —  Blaekslane,  1,  9;  PMocJt  and  MiiiOa^uI,  II,  ■136. 
'  id.,  Ci\-i!  Code,  3SS;  England. 

'  Gmeter,  "Da  Conces.  Veni»,  Aet.,"  1695;  Graefi.  ''De  Emanc.  Ssaion.," 
1715;  Brnndder,  "De  Emanc.  el  Ven.  Aet.,"  1635;  fnri^r,  <juyut,  etc.  See 
"Emanri  nation,"  "Cuniteur,"  etc.^ — Polhier,"  Pom.,"  no.  ISU.  CJ.  "Emao- 
cLpalion  from  the  Paternal  Power."  ante;  Beaumotioir,  Itl,  12;  P.  de  fon- 
laine^  14,  27. 

'  Cf.,  haweyer,  BeaumaruM;  31  (to  take  a  child  frooi  the  kaac),  21:  the 
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when  majority  came  to  be  settled  at  tTcetity-five  years;  by  bor- 
rowing this  late  age  from  the  Roman  law,  it  was  found  neces- 
sary to  borrow  also  the  corrective  measure  which  the  "Venia 
setatis."  '  had  placed  there.  Often,  in  fact,  the  interest  of  the 
minor  demanded  that  he  be  given  the  management  of  his  posses- 
sions; with  this  object  in  view,  emancipation  was  as  good  as  an 
anticipated  majority.*  It  could  be  implied  or  expressed;  in  tlie 
former  case  it  resulted  from  marriage;^  in  the  latter,  from  being 
granted  by  writings  of  the  king,  called  "writings  relating  to  the 
advantage  of  age";*  they  were  only  granted,  on  principle,  to 
minors  who  had  attained  fulJ  puberty,  that  is  to  say.  the  age  of 
eighteen  years.'  Able  to  draw  their  income  and  administer  their 
possessions,  minors  who  were  emancipated  were  still  very  far 
from  being  in  every  respect  like  a  person  who  had  attained  hia 
majority;  they  had  to  be  aided  by  a  guardian  in  order  to  go  into 
court  or  to  alienate  their  immovables;  moreover,  in  this  last  case 
they  had  to  get  the  opinion  of  their  relatives,'  If  there  were  oc- 
casion to  do  so  by  reason  of  their  misconduct,  they  could  be  put 
back  under  guardianship. 

§  210.  The  Same.  — The  countries  of  written  law  knew  neither 

surviving  spcuae  puta  the  ^bildren  out  of  hja  icu^ody  by  idlowing  tYioa  ta 
have  the  property  of  the  deueaat^d  spouse  and  cauKinR  thn  law  or  the  rela- 
tives of  the  children  to  intervene;  15,  31;  the  father  and  mother  tree  tha 
children  from  their  lease  tSiruuph  the  law,  so  as  to  ■oscapiR  rfwponsibility  for 
their  torts,  and  alio  in  order  that  there  shall  be  no  connnumty  ownership 
aiQong  them  when  the  latter  have  any  personal  bcloDdngH:   Violltt.  p,  545. 

I  "Cod.  Just.,"  2,  +4,  2,  3  (18  and  20>t9.);  "Nov.,"  28  of  Leo  (no  longer 
Bay  condition  dependent  upon  age). 

'  Glatam,  "liiflt.  Anglet.,"  Vl,  233:  thr,  Enxlish  law  doea  not  recognize 
any  -expressed  eniandpation;  but  it  adinite  tho  fact  that  fnorriage  frees  a 
child  frotri  gunrdiaJiship ;  at  tfie  i^e  of  12  OT  14,  afconiiisg  to  sex,  a  child  may 
chooae  hia  own  maardiu-n  anil  dwfio^e  of  hia  moviib-les  by  will,  —  German  law: 
anticipateit  deelaration  of  inajority. 

'  It  eauged  tlip  ptitpmd!  power  to -cease  and,  "a  fortiori,"  the  sruardiansliip. 
This  was  not  so  in  countries  of  wTitten  law  and  in  some  of  the  Customs. 
Be>iuman&ir,  15,  29:  '"marriage  pmancipates  from  ciiatody,  but  not  from 
lease."  As  to  the  nainor  carrying  on  a  trade:  "Ord,,"  1673^  fi.  —  ferrt^e, 
on  "Paris,  239." 

'  Afca«,I,203;  ir,  168  {lettere  of  1500, 1507);  Bowfaric,  p.  126.  Germany: 
Schrooia-,  p.  733.  — "T,  A.  C,  Bret.,"  79,  emaacipation  by  tine  judge;  the 
frii'nds  and  tho  luw  maint^Ti  that  the  minor  at  the  age  of  17  ts  provided  with 
URitcrsEandinf;. 

'  But,  aa  there  waa  no  legal  age,  thev  might  be  Rranted  earlier,  a  thing 
which  did  not  offer  many  disadvaatages,  ttecauBC  the.y  were  only  Tati&ed  upon 
knowledge  of  thecauHe  and  on  the  advice  of  tho  relatives:  "Gr.  Cout.  deFr.," 
p.  374. 

'  Argon,  I.  9;  Pothier, "  Procfid.  Civ.,"  5,  5,  11  {no  reetitution  in  case  of 
these  aclfl);  Argmt,  lac,  dt,;  the  wife  who  is  a  minor  need.*  a  in-iaflian  for 
transactions  affe<;ting  immovables  and  the  help  of  her  husband  ia  not  euf- 
fi^at  in  a  ciue  of  this  sort.    A»  to  alienntiooa  of  Imtaovabl-es,  see  FerfUftt 
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emancipation  by  writing  nor  emancipation  by  marriage;  the  minor 
was  set  free  from  the  guardianship  by  the  mere  fact  of  attaining 
the  age  of  puberty,  fourteen  years  for  boys,  twelve  years  for  girla; 
after  this  age  th^y  could  have  been  subjected  to  a  permanent  cus- 
tody, but  this  was  not  done;  it  was  thought  sufficient  to  demand 
that  they  should  have  the  assistance  of  a  guardian  in  order  to  ap- 
pear in  court,'  and  the  judge  ended  by  giving  them  as  guardian 
the  attorney  who  was  engaged  for  them  in  the  Iaw3uit;  for  other 
acts  the  aaaistance  of  the  guaniian  was  only  a.  protection,  the  lack 
of  which  did  not  carry  with  it  the  nullity  of  the  act;  al30,  it  wa3 
for  the  minor  himself  to  choose  this  guardian  at  his  own  pleasure.* 
§  2ll.  P«rBoiu  who  have  attained  Majority  and  are  under  % 
DUabUit;.  —  Formerly,  merely  because  a  man  was  affected  with 
a  serious  pbyaical  infirmity  (blind,  deaf,  dumb,  dwarf)  or  with 
mental  illnesses  (weakness  of  mind,  dementia),  he  found  himself 
deprived  of  the  rights  which  ordinarily  belonged  to  those  who  had 
attained  their  majority;''  the  deformcdf  the  infirm,  and  those 
lacking  in  intelligence,  were  in  the  same  situation  as  children  or 
women,  submitted  to  the  "mundium"  of  the  nearest  male  rela- 
tive,* Age  itself  was  a  cause  of  forfeiture;  the  head  of  the  family 
who  had  become  old  should  aljdicate  in  order  to  make  room  for 
the  young  man  and  place  himself  under  his  guardianship.^  It  was 
the  same  thing  with  regard  to  the  man  who  lost  his  reason.  Against 
prodigals  the  family  was  protected  by  the  old  system  of  property, 
which  was  very  unfavorable  to  alienations. 

»  Papien,  3B,  3,  5;  "Capitular-  Add.,"  3a.  50  fWdter,  II,  805);  "Pelnia- 
1,2,5,46.64;  "Aries,"  1 18-1 18;  Viollel.p.SSA;  Limoges,  Ihirtoeath century ; 
MoDwillM,  fourteenth  century.    In  Burguttdy,  cf.  "R.  h.  Dr.."  13,  549. 

'  Serrtx.  "Inst.,"  1,23;  Bovlaric.  Julian.ib.,  "Ord."  16ft7.  "t.  d«  Req. 
Civ.;'  35.  _  _ 

*  C/.  post.  "Diaability  of  Inheriting."  —  As  to  lepfira,  eee  poet  (eanitMy 
provieivna  of  o,  p'ublie  JiuHire),  —  SlMt.  (  il,  II. 

*  Cy.  as  to  tln^.-if  njlea  of  tb«  old  firm  of  guardiaoEihip:  ShAbe,  IV,  513,  12. 
This  legfil  F^ajtlianship  bec&niD  changed  into  a  conferred  gUArdiAnsliip,  and 
tb&  now  rultM  relating  to  thr  (i;;uar<U(vni<liij)  of  minora  were  applied  thoreto. 

*  The  "  ijAchscDspLniKitl "  crjDtraat'S  the  child  under  age  woo  La  leen  th&n  21 
years  old  with  the  pt^rson  wbu  id  over  ag^^  —  that  is  to  any.  vho  is  more  than 
90;  both  of  them  are  under  KuardiikUKhip  it,  42).  Elsewhere,  ],  >'i2,  it  dccliires 
that  in  order  to  be  capable  of  iilicniuing  one's  ''eigcn  Gut."  one  must  be  able 
to  [iiijimt  a  horse,  carr%'inK  Bwurd  and  shield,  from  a  rwk  or  a  slight  elevutina, 
proviiliiLK  onlv  that  hia  hon^e  and  hia  aturupbe  held:  " Schwabf-'napieiccl,"  16iS: 
'•Lea.  Uun-hiinU."  U;  ICaiier,  "Corp.  J.  Germ.."  111.777;  "L.  Horn.  Cur."; 
PatI,  II,  18,  7;  Orimm,  "R.  A  ,"  p.  486;  SUjbbe,  i4l  ;  Huhrr,  IV,  -538  (in  US7; 
persons  who  thc'insclvcs  ask  thit  th&y  be  prohibited).  /ohfci-DiuW.  "Thi^oe,*' 
p.  86  C  Dr.  Compart  —  The  practice  of  gi^'i^B  up  possciwlona  oftun  nuwio 
A  uim«!»isMT,'t«prohibit  old  men.  — Posf,  "Add.  R.h,  Dr,"  15,  ISO,  203:  the 
mayor  of  Dijoo  niimes  a  curator  for  an  old  man  who  Is  ioflrm.  CJ.  Boubane, 
1,  90,  "Coacemiag  Those  over  Age  and  the  Enfe^led." 


Topic  14] 


GDdBtllAliSHIP  AND  CUSTODT 


[J  212 


§  212.  The  Same.  —  From  this  system,  where  the  interest  of 
tlie  family  precedes  everything,  and  is  characterized,  one  might 
say.  by  the  proprietary  guardmnship  of  agrwicS,  the  law  passed,  as 
hud  been  done  in  the  case  of  minora,  to  a  system  of  protection 
organized  especially  in  the  interest  of  the  incapacitated;  the  fam- 
ily always  preserved  a  certain  part  therein,  but  that  of  the  State 
was  still  more  important.  —  All  those  who  were  not  found  to  be 
absolutely  unfit  to  administer  their  affairs  had  a  full  capacity  (for 
example,  deaf  and  dumb  people),' — ^  As  to  the  demented^  and 
fefble-minded,  the  acta  which  they  accomplished  w«re  looked  Upon 
as  void;  but,  as  dementia  and  feebleness' of  intellect  are  susceptible 
of  a  varjing  degree,  and  as  great  difficulties  nught  arise  be- 
tween the  relatives  and  those  whom  they  pretended  to  be  mad 
or  imbecile,  the  tribunala  placed  them  under  guardianship  or  cus- 
tody,^ so  as  not  to  have  to  pronounce  themselves  upon  the  result 
of  each  one  of  their  acta  after  it  had  been  accomplished.*  This 
system  of  prevention  seems  to  have  been  substituted  for  the  sys- 
tem of  repression  from  the  end  of  the  thirteenth  centuiy,^  It  was 
extended  ^lithout  difficulty  to  prodigals,  who  are,  after  all,  only  a 
class  of  the  feeble-minded.'  Justice  should  have  proceefled  offi- 
cially,^ but  this  would  tiave  been  to  break  abruptly  with  the  former 

'  "  Ariprand  and  Alb..*'  p.  168:  "  Joatice."  p.  105:  "Schwabenspiegel,"  2, 
57;  Femkre,  "Tut.,"  pp,  59,  95;  Perriire,  9&e  '^Dtct/' 

*  Durinx  tli«  tlurteenth  ceotury  natural  madn^  (imbecility)  was  con- 
trusted  wilh  fretizlwl  mailtHitiS  tiiuiaiuti,-  witli  luuid  Latervala]:  "  Jt>BtiCe,"  I,  8; 
Braumanoir,  34.  Cf.  m  English  law,  idlats  and  lutialica:  PoUock  and  Mait- 
luiid.  1.  4B4;  GtasMJi,  VI,  148. 

'  Our  old  law  plaacis  the  iiu>aDe  under  a  dbahUItv  just  as  it  does  prodigals: 
"T,  A.  C,  Bret./'  83.    CJ.  Rtjiaoti  law  Gimrd,  p.  220  ct  stq. 

'  Madness  makes  the  acit  void,  ana  not  the  fudge's  decree;  but  the  pro- 
hibition is  a  presumption  of  modnetts;  tlic  conJitioiu  under  wlti'ch  proof  of 
luuid  iatcrvals  laay  be  given  are  regulated  in  ordcir  to  shorten  lawsuits.  CJ. 
past. 

»  "Jostice."  p.  131;  cf,  p.  59;  Bcaumanoir.  56,  &;  12,  iS;  34,  £6;  "Ass. do 
JdniH.,"  "C.  dra        81;  "L.  d.  DroiB,"  779. 

•  "Olim,"  III,  849  [in  13L3):  dl-^abilitv  plttced  upon  a  derleal  who  b  a 
prodigal  by  the  escleBLietioiJ  judge;  lliirteentk  century-  at  Limogeg  the  (M>uiicilfl 
name  custodians  for  pnidig^iis:  tiuiberl^  "  La.  FamiUe  Limoiia.,"  p.  3-1.  Violltl, 
p.  o50,  cites  an  Act  of  1303  in  ivhioh  the  king  commands  ihe  baalifF  of  Amiena 
to  appoiot  a  custodian  after  having  conferred  with  the  relatives  for  an  "  vdiota 
prodiguB":  "Dlina."  II,  681,  in  1317  (" curator  vdiolne ") ;  III,  168,  in  1308 
t"  curator patris").  Burgundy :_" R,  h.  Dr.,"  !5,  190.  — Duringthelatter  part 
of  the  Old  Regime  orders  of  arbitrairy  arrest  are  also  issuer!  against  pn«iig:ala: 
"R.  D.  M.,"  1892,  113,  a32.  —  Gtrraany,  fourteentti  iind  fifteenth  ucnlurica: 
imprisonment,  a  baoitihincnt  of  prodigals  or  placing  them  under  ^uurdiao- 
ship;  Shbbe,  5  275.  —  Enalartd  {Lehf,  p.  41)) ;  the  fecble-mmdt.'d  *ftd  pr'^digfJa 
are  not  protected  by  the  livw;  they  are  only  allowed  to  place  their  property  in 
the  hands  of  trustees:. 

'  SyiMm  ol  Caring  for  the  Inian^.  For  a  long  while  the  violently  inaano 
vreie  treated  like  demoniacs  by  means  of  exorcism  or  like  crimiDals  by  Khuttlng 
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family  systemj  it  was  not  put  In  motion  excepting;  upon  the  de- 
mand of  a  relative  {fourteenth  century).'  after  the  examination, 
notire  to  the  family,  and  in  the  case  of  one  who  was  demented, 
after  interrogatories  on  the  part  of  the  judge.  The  some  forms 
were  requisite  fop  the  withdrawal  of  the  prohibition.  There  was 
already  a  question  as  to  the  publishing  of  judgments  of  prohibi- 
tion in  the  well-knomi  Customs  of  Chatelet;  *  which  was  finally 
organized  hy  the  Regulating  Orders  of  the  Parliament  of  Paris,  of 
the  18th  of  March,  1014,  and  the  23d  of  December,  1621* 

§  213.  Thfl  flame.  —  As  a  result  of  the  proceedinga,  the  person 
prohibited  was  deprived  of  the  administration  of  his  possessions,* 
which  passed  to  his  guanjian  or  cuatodiaD;*  he  was  not  able  to 
dispose  of  them  "inter  vivos"  or  "eausa  mortis,"  nor  to  bind 
himself.*    But,  if  this  was  the  normal  result  of  the  probihition, 

them  up  is  dungeoiis.  Befnre  the  time  of  Find,  who  in  1792  regarded  ikem 
as  UBticnts,  they  received  more  hunijine  treatment  in  wrCain  jiliuus:  ttpcciRj 
a-syluEDs  at  Geneva,  14(18;  at  MiirHinllM  *inl  Avinnan  in  the  sixteenth  (wnturj', 
in  Paris  and  Chan-ntron  ami  Bicetre  (Order  -of  Ciie  ParlLajm;nt  (i(  Paris,  Sept-  7, 
1660;  "lasir."  17Sflj.  Inu™r?diat-:  law:  Law  of  March  ltt-2t,  1790,  Art.  &; 
,\ugust  4-29, 17S0;  AuKuat  1(5-21,  1790;  11,  3:  July  1&.  1791:  I,  15:  St-pt.  2S, 
i:9"J;  the  24th  Vendfem.,  year  II,  3.  7;  Dnlht,  "Rip.,"  eee  ''Alifinfia."  It 
waa  not  atitll  the  law  of  June  30,  IS-jij,  tliitt  tlie  Ipiirial  of  the  iaaaue  waa  pn~ 
vidcil  for,  SJld  only  in  a  very  inadefiTiale  malkftiSi-,    Eugltwd:  vwdiot  0^ 

a  jury  alter  an  intjueat  "do  luaatieu  iufjiiirondo." 

'  "Ad  Itequinicioocm  Amiconim,"  *'01im,"  111,  421;  Louet,  {  Ifi;  Serres, 
Ij  25,  3  and  4;  Stobbe.  |  27.5:  but  publio  authority  ako  intcrv-uncel,  (or  the 
sunplc  rcaijOD  thai  it  nad  jurisdinlion  of  acts  of  pnidigality  (putilic  interest 
in  avoiding  their  becoming  a  public  charge  upon  the  citvj:  DiimouliH,  on 
"'Bret.,"  4B5:  "Nonn.,"  1.51:  creditors;  "L.  Pat.,"  Dec,  25,  1709:  flon- 
duaions  of  the  Miniatry  of  PubUc  Mairs.  —  "Onl.  de  Blob,''  1579,  tS2: 
widowM  who  remarry  with  pereoas  beneath  their  station  are  placed  under  a 
disftbllity  oi  alisolute  right. 

•  "Ohm,"  III,  421  (ia  1309);  notice  is  ^ven  by  tbo  toum  crier  in  aeighboriog 
local  ittc.t:'  thftt  nci  oni?  m.ud't  contract  with  the  pAnian  under  the  di^billty. 
The  "Ord-"  if  1629  provirlw  tor  tha  piMting  up  of  the  decree  at  the  clerk  a 
officer  SuAbe,  IV,  536:  public  notice  in  church. 

'  Arifwt,  1,9:  notiScatinn  Eiat  of  all  of  the  notary's  clerks;  later  on  each 
notary  is  notiliod  Indiividually  and  it  Is  written  up  on  a  notice  board  in  eaob 
office.  Responsibility  of  notaries  if  they  do  nut  notify  thctae  who  htive 
transactions  with  the  pcraou  under  the  diaabUity. 

'  In  England  the  ktis|j;  has  the  cusCoiiy  of  the  insani;  and  the  u«e  of  their 
property.  From  the  time  of  t/lwitrd  II  he  declarer  hinL^rir  to  bp  the  pro- 
tector of  the  PifUcKk  and  MuiffoKj,  1,  434.  C/.  aa  to  this  "Scigoiorukl 
pTOttctioa." 

»  "Oliin."  Ill,  S49,  421  (in  1209):  " administmcio  bonorum  totaliler  in- 
terdicta."  He  becomes  a  minor  again.  His  guardiiui  or  cu^dian  would 
ordiaarily  be  his  nearest  relative:  "Paris,"  1S3.  DisadvantaKCfi :  Potquier, 
■■Lett.  "  18;  MmM,  II,  2fll:  Order  of  Apr.  17,  1734.  Retroactive  effect 
of  the  Deor«e:  Bourjon,  1,  6  4,  2. 

•  Nullity  of  the  acts  which  he  does  by  himself,  at  leivd  if  he  is  injured,  and 
the  iniur>-  shall  be  readily  prcMume^.  Aoceptance  of  gifts  roaile  by  prorligala 
thetasclvea.  by  the  ascendants  or  the  ruistodiaiu  of  the  demented:  Poihifr.  1, 
361;  VUI.371  {sd.  Bug.};  Patkier,  "  OMig.,"  no.  51:  the  contract  made  by  a 
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the  tribunab  were  free  to  impoae  other  restrictions.'  Tlius,  prodi- 
gals were  not  necessarily  deprived  of  the  administration  of  their 
possessions' '  it  naight  be  sufficient  to  provide  for  them,  na  in  the 
case  of  the  feeble-naiuded,^  a  judicial  couneU/  without  whdch  they 
could  not  validly  accomplish  the  acts  enumerated  in  the  judg- 
ment which  named  it,  especially  as  regards  alienating  or  mart- 
gaging  their  immovables.  Outside  of  the  administration  of  tlie 
inheritance,  which  escaped  the  prohibition,  there  were  certain 
acts,  like  marriage,  which  concerned  the  person  of  the  one  under 
the  disability,  and  as  to  the  outcome  of  which  the  judgment  said 
nothing;  they  were  left  under  the  application  of  the  old  rule,  which 
annulled  acts  done  under  a  atate  of  dementia  or  absolute  imbe- 
cility; it  was  for  the  judges  to  say,  in  fact,  if  these  were  the  acts 
of  a  conscious  or  clear  will  (lucid  intervals).' 

§  214.  ThB  Same."  — -  Those  who  had  attainetl  majority  and  were 
under  a  disability  '  were  provided  with  a  custodian,  whose  dutiea 
varied  according  to  the  nature  of  their  disability.  Sometimes  he 
administered  the  possession*  of  the  one  under  the  disability  and 

iiift'lfiifin,  before  hia  being  pliwed  under  a  disabUitv,  is  void  if  his  mailness  is 
established  lis  having  existed  &t  the  very  time  of  tne  deed  {canlrc  in  tht  cage 
oftheprudigsjj;  "Pere.,^' no. 201;  plncLogaminurimderadiiUibilityiitti.^eless, 
if  he  luis  Dot  be^n  emancipated.  Dementia  is  proved  by  meana  of  witnraaea 
in  the  ease  of  acta  "inter  vivos,"  and  even  according  to  many  in  the  case  of 
wiils;  but,  as  the  notary  mentioriB  the  fact  that  the  t(stalj"jr  is  of  iKJiind  mind, 
this  point  is  in  dispute.  Bo'irjon,  I,  6,  4,  1 :  the  jurispnidenre  of  the  Cliltelet 
adds  to  the  difficulties  of  tbe  proof  of  acts  [irevioua  to  the  disabQity,  or  if  the 
dem-,^ntril  person  is  dead,  or  if  it  is  wisliwl  to  prove  that  the  act  was  carried 
out  during  a  luci^  interval^  tif tijr  the  disability  was  decreed.  LeUcra  of  re- 
ecif^ioQ  lire  not  necessary  vm  tb?  ewi  of  acts  done  by  ti  person  under  this 
didability. 

'  Thus  the  capacity  of  the  feeble- minded  and  prodipsJs  varies  acfording 
to  tho  iQclination  of  the  judges,  and  this  without  third  piulioa  alwiiVH  being 
infonnfdof  it;  under  these  (conditions  the  appointment  of  n  judieia!  council 
might  very  oaaily  ho  a  snure  for  the  public:  jB«urjOFi,  inc.  cU. 

'  Diaabllitv  of  prodigals  only  db<u.ppearcd  from  our  law  at  the  time  o^  the 
drswingupof  the  Civil  Code,  Art.  "Const, ,"5,  Fruct., year  III,  Art.  13; 
they  preserve  their  political  riciita- 

*  The  jurisprudence  of  the  Cbitelct  only  appointed  a  judicial  council  upon 
the  request  of  a  feeble-miadeil  persoQ,  —  a  very  impractical  solution,  because 
"where  ran  you  find  a  madman  who  is  wifle  enough  to  have  himaelf  ploe^d 
under  a  diaability?"  Ftnet.  "Trav.  Pr6p.,"  U,  06, 

*  Argnu,  I,  9;  Dcnisart,  see  "Conaeil";  Brillan,  "Diet,  dcs  Arrets,"  see 
"Prodigue."    Application  to  litiRioua  people. 

»  The  marriage  of  a  demented  person  during  a  lucid  interval  Ih  valid;  but 
Parliament,  upon  an  anpcal  na  agninst  an  abiiae  of  power,  can  order  that  the 
nmrriage  ^half  be  rehabditfttiBd,  —  that  is  to  say,  celebrated  over  again,  and 
can  cause  the  contract  of  marriaKe  Co  be  drawn  up  accordiuR  to  the  Cnstoin  of 
the  locality  and  thedcsireaof  the  relatives:  "Jo>etice,"  p.  24  ^ullity);  Baitrjon, 

*  Slohhe,  S  277  ("Pflegachaft"), 

'  "Conat.du  Cbilt.,"  74-S4;  "T,  A.C.,  Bret.," 79;  ed.  PlanUil,  p.  368  (re- 
farm  of  HQS,  ehuiee  of  custodian). 
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represented  him  in  the  same  way  as  a  guardian,  and  this  is  what 
happened  in  the  case  of  maniacs  or  imbeciles;  sometimes  he  is 
limited  to  helping  the  one  under  the  disability  in  court,'  and  to 
giving  his  consent  to  alienations  of  immovable  posacssions  or  some 
other  important  steps ;  this  is  done  in  the  ease  of  minors  who  are 
emancipated  and  prodigals  who  are  not  radically  under  a  disability. 

As  we  see,  the  duties  of  the  custodian  are  not  identicfil  with 
those  of  the  guardian,  and  hia  responsibility,  moreover,  is  not  the 
same.  But  custody  does  riot  differ  from  guardianship  in  iis 
nature;  tike  the  latter,  it  is  a  public  charge  in  the  interest  of  those 
under  a  disability;  lilie  tlie  latter,  also,  it  is  conferred.  It  is  for 
this  reason  that  we  say  guardla.n  and  custodian  ar«  but  ona.* 

The  old  law  had  many  other  custodians  {for  a  posthumous 
child,  for  possessions  without  an  owner,  which  have  been  pven  up 
or  abandoned,  for  the  absent,  for  the  accused  who  is  deaf  and 
dumb  or  who  refuses  to  answer,  for  the  body  or  the  memory  of  a 
deceased  person,  for  possessions  which  have  been  confiscated): 
these  represented  persons  who  could  not  or  would  not  act  for 
themselves.* 

*  From  whence  the  name  ciulodian  o/  actions.  Cf.  guardian  "ad  hoe"  or 
custodioD  Kiven  a  minor  who  ia  not  emoncrip'&teil  and  who  has  Mtians  to  brirmc 
agiunrt  Mb  piardian:  Bmumtinoir,  III,  18;  Bouiaric,  "Inat.,"  I,  23,  S; 
Ferntre,  *,  5,  3S4;  "L.  d.  Droia.,"  899,  900;  "R.  h.  Dr.,*'  15,  17S. 

'  Lomcl,  180.  A/terthelhirtonnth  century  the  temis"  guardian"  and  "cuft* 
todian  are  used  intenL'hHngcably;  the  nanie  pc  rHonafce  la  ralW  a  guardian  and 
a cuhtmliiin ;  "curapucrorum"  wunilcf>to'jd  tfl  applv  to  KuardUn.-liip;  "Olitn," 
III,  riff,,  lo7,  1110  (m  L'HM  cl  »eq.);  Dumoulin,  "IW.,"  39,  300;  Coqutile, 
"Queat.,"  178;  "Am«t."  "Sftne,"  etc.;  "Petnia,"  I,  2  tt  hawever, 
still  miLKBs  the  Roman  oiBti motions.  The  gibe  citM  in  the  text  ipves  one  to 
imderetond  that  in  countries  of  Customa  the  i^ardian  remains  in  power  until 
the  coming  of  ago  of  his  ward  anil,  consequently,  plays  tho  piut  of  the  Roman 
cuiitodian  ("curator").  In  th«  Cuatoma  wli«re  guard iaoship-  ceases  at  the 
age  of  20  (for  oitample.  "Monlarps,"  7.  7)  they  abolish  i-iialody  after  thnt 
ago  also:  VvAlet,  p,  ^ame  rule  in  Germany:  "hodic  jura  tutclffi  et 

cune  confu^  ease, '  —  llcunkr,  II,  508.  —  The  Civil  Godt!  caliu  the  CLUitodian 
of  the  inflane  man  hi&  guardian,  Art,  oUS, 

»  Sc*  "IWpeitoire  et  Piot,,"  Argmi,  I,  9. 
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Topic  1.  Divisions  of  Propertt 


I  215.  General  Rejimrka. 

1216,  (1)  Movubl«)  aaij  ImmavablEs. 

j  217.  Basis  cif  thia  DUHmob  and  ita 

Extension, 
i  218.  Movables  aod  Chattels. 
i  219,  Inheritajiuea  or  tnimovables. 
4  220.  (11)  Pprsonal   Belongings  and 

Ac:que3ta. 
!S  221, 332.  AlienatioTi  "intcrvivos." 
j  223.  Inhi^rilibnre  of  Persooa]  Be- 

{f  224,  225.  Jointly  hckl  Penooftl  Be- 
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S  226.  Proofs. 

1  227.  (Ill)  Things  which  do  n«t 
Come  Within  Trade.  Royal 
Pr&rogntivM. 

!  228.  Pn^rogative  over  the  Ground. 

i  229.  ExpropriiilioQ. 

9  230,  Confiscation. 

231.  Pro|)ert.y  of  the  Enemy. 

232.  Prerogative  of  Miaea. 

233.  Treasure. 

I  234.  Estrwjs,  Wdifa. 
'  235-  The  Prerogative  of  PoTCSts. 
238.  prerogative  over  Watcra, 


§  215.  Oflneral  Hemarkfl.  —  From  the  Prankish  period  to  the 
Re\-oIutlon  tlie  system  of  the  ownersliip  of  land  is  characterized 
by  the  multiplicity  of  rights  which  bear  heavily,  at  one  and  the 
same  time,  upon  each  piece  of  real  property:  1st.  Rights  of  the 
\-i3lage  or  the  neighbors,  remains  of  agrarian  joint  ownership,  or 
the  collective  ownership  of  the  \illnge:  from  which  are  derived 
xighu  tit  commons,  rights  of  pasturage  and  servitudes  of  vicinage. 
2d.  Rights  of  the  family,  remains  of  the  family  joint  ownerslup: 
from  which  are  derived  the  splitting  up  of  possessions  into 
Bon«I  belongings  and  acqueiU.  3d.  Rights  of  joint  owners,  joint 
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possession,  and  ioint  ownership  being  created,  so  to  speak,  spon- 
taneously, ith.  Hightsofthelord,fnjmwhichari3e3thcdistinctioli 
between  flBfB,  manoM,  BftirUe  and  aiiodifa  tenuTM,  5th,  Iligbts  of 
the  king  or  the  State,  rights  of  the  Church  and  persons  in  mortmain 
who  are  connected  with  the  Church  or  the  State:  from  whieb  arises 
the  distinction  between  tlie  public  domain  (domain  of  the  crown), 
the  ecclesiastical  inheritance.' and  possessions  of  simple  indi  viduuls.* 
§  21ii.  (I)  Morables  and  ImmoTabLoa.  — -One  category  of  pos- 
scsjions,  movables,  by  their  very  nature  escape  from  these  com- 
phcated  rights.  These  objects,  which  are  perisliabJe  and  subject 
to  continual  moving  about,  only  lend  themselves  to  more  simple 
relations  than  those  which  came  into  existence  ns  regards  immov- 
ables.. Also,  for  a  long  time  the  law  remained,  as  far  as  movable 
property  was  concerned,  in  that  obsolete  phase  of  ita  deveJop- 
ment  which  could  be  reiluced  to  the  suppression  of  offenses:  be 
who  has  &  movable  does  not  thereby  have  the  advanta|!;e  of  claim- 
ing, or  of  a  eontraetual  action;  he  is  limited  to  an  action  "ex  de- 
licto" against  the  thief  or  unfaithful  depositary,  or  the  borrower 
who  refuses  to  make  restitution  to  him.  We  shall  see  further  on 
how  legislation  upon  this  point  was  altered.  Over  mo\'ables  the 
individual  has  a  right  of  disposal  which  is  more  effica(-iou.s  than 
that  which  he  has  over  land:  food,  arms,  elothmg,  are  a  part  of 
himself,  so  to  speak;  "mobilia  ossibus  inhterent."'  The  facility 
with  which  movables  may  be  carried  about,  the  restrictions  brought 
to  bear  on  the  rights  of  the  owner  of  land,  have  maintained  through- 
out the  Old  Regime  important  differences  between  the  system  of 
moveable  property  and  that  of  landed  property:  *  movables  have  no 
duriition  and  are  not  capable  <if  being  raortgagetl;  movables  can 
be  freely  disposed  ofj  whereAs,  the  alienation  of  immovables  is  aub- 

'  As  ta  the  posaeimooa  ot  the  Church  (mortmiuii)  ef.  SalnoH,  S  21&  (blbl.); 
Perliie,  S  146.  —  Degkcwiel,  p.  83,  contracts  tuuTod  or  erdpain.-<tical  thiogs 
with  profane  or  aecular  thinga:  Aetrvc,u.  30ft;  "Potrua,"  I,  60,  65, 

•  Cf.  IimtitUtes  autih  as  thoaO  of  De  Lauiuiy,  Fltitty,  BontiirU:,  etc. 

»  UHommtau,  p.  3.56.  —  EnKlifh  law:  (1)  Rm)  prnfierl;/:  perpt^tual  rights 
bonrins  upoD  Lmmavable^.  ill)  PersoTuiC  properly  (gcMxii  and  cliuttck):  1^, 
chatlets  real,  for  exainplo  ]ojl*>  for  a  term  of  u  p'uve  of  luDd;  2iJ,  clmlU'ts 
pi^mtnal,  ilomeeitic  animalH,  houseltold  |i;ood»,  jew«lti,  arms,  ptr. :  there  ur» 
aJi!to  inctuilcil  ckotu  in  nction.  ilmt  U  to  tiuy,  Lncorporb^ul  thInKs,  buuIi  &a. 
claims,.  fiopyriKhta,  conimii«iioaB  in  the  nnny,  etc.  Pi-rsona]  property  ilocs 
not  come  nnthui  the  feuila]  nyrteat.  R«al  property  is  not  &bwjliitc;  it  is 
limited  in  ttirary      the  ultimuU:  awuemlup  of  the  State. 

*  DiffctetlCcs  wluch  have  been  exiuO^Cratcd  by  hiaiatainioR  tliat  as  to  mov- 
ablffl  ft  mert  d^^tainer  of  th*iH  took  the  pls*c  of  rcat  righu  {Ffanktn,  "FVan«. 
Pfuidr.,"  pp.  207,  29'2).  See  a  critloism  ot  those  ideal  in  Hemtiv,  J  79.  f '/. 
pant.  "Ownership  of  Movables."' — As  to  coinage,^,  bibl.  id  ^cArocder,  pp,  184, 
SIQ,  and  ^fntm,  p.  175. 
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ject  to  every  kind  of  restriction;  debts  are  payable  out  of  movables, 
but  not  out  of  immovables,  for  this  woulil  be  an  indirect  means  of 
alienating  the  latter.  Movables  can  be  confiscated,  but  not  im- 
movables, far  the  same  rea^n;  the  rightd  of  the  hiisband  or  the 
guardian  are  much  more  extensive  over  movables  than  over  im- 
movables; the  inheritance  of  movables  is  founded  upon  the  pre- 
sumed will  of  the  deceased,  whereas  the  inheritance  of  immovables 
is  planned,  taking  into  account  the  rights  of  the  various  interested 
parties;  the  alienation  of  immovables  is  complicated  by  formalities, 
whereas  movables  are  freely  transmitted  from  hand  to  hand;  mov- 
ables are  controlled  by  th,e  custom  of  the  domicile  of  the  onuer, 
immovables  according  to  the  place  where  they  are  located.  The 
majority  of  these  rules  were  unknown  to  Roman  legislation,  where 
the  distinction  between  movables  and  immovables  only  affected 
matters  of  secondary  importance  (system  of  marriage  portion, 
special  prohibition,  period  of  prescription,  theft). 

§217.  Boais  of  thla  Dlvlsioa  aad  Its  Ezbfriulon. — This  divi- 
sion  of  possessions  corresponds  to  the  econoOiic  state  of  the  early 
Middle  Ages,  It  went  even  further  back,  if  we  admit  that  ancient 
Germania  passed  through  a  system  of  jointly  owned  property; 
the  land  would  have  belonged  to  tlie  community,  the  movables 
to  the  individual.  Following  the  invasions,  this  division  is  not 
formulated  in  theory;  but  iu  the  docimients  of  this  period  the 
land  and  its  accessories  are  often  contrasted  with  other  posses- 
sions. The  o^Tiership  of  land  has  its  oto  special  rules  ia  matters 
of  inheritance,  in  the  relations  between  spouses,  with  regard  to 
that  which  concerns  alienations  and  credit;  the  division  is  already 
founded  along  these  important  lines.  Following  this,  this  division 
dominates  the  whole  of  the  Feudal  and  Customary  law;  industry 
and  business  have  pretty  nearly  disappeared;  the  precious  metab 
are  scarce;  tlie  land  is  found  to  be  the  only  source  of  wealth:^ 
"res  mobilis,  t6S  vilis." *  As  soon  as  immovable  possessions  be- 

'  PaUock  and  Mai&iml  rigbtly  point  out  that  the  formulB  "  vilia  raobniuin 
w>98esaio"  haa  been  miatakenlj- exaggerated.  Thie  formula  ia  true  rdativdy. 
The  Abbot  of  one  of  the  big  munasteries  vrould  have  been  very  mmh  as- 
tonished had  ho  bwn  told  that  the  ihousDjids  head  of  cattl«  fewlitiE  upon 
his  lands  hod  no  value.  But,  if  one  had  vr&aJth  consisting  of  movables,  it 
was  ftaauraed  that  one  had  lands.  —  As  to  the  eharant^ristic  of  movables  ttat 
they  may  be  restored  in  kind,  which  tiaa  allowBd  of  their  b«ing  used  as  money 
("pecua,  "peeiinia")  cf.  ibid,  smd  Cliampeaux,  "Thhst,"  p.  57  et  aeq.  (criti-' 
ciamby.Sl«(i,  "Z.  S.  S.,"  1899). 

'  "Gl.  Dominia  Rertim"  on  "Pr.  In«t.,"  2,  9:  "qiiiamftbilium  remm  vilia 
eet  poaaeeaio'';  "01.  Neglecta,"  on  I,  47,  D,  41,  2:  "poaBeeaio  rei  mobiliia 
est  vilis  et  abjecto,  eo  quod  facile  perditur  etiam  ab  igaoranti." 
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came  the  most  valuable  of  all,  there  was  established  &  aystem 
wliich  was  designed  to  preserve  them  in  famities,  and  it  is  with 
the  possession  of  the  soil  that  political  authority  was  connected.' 
Far  from  becoming  weakened,  this  division  was  accentuated;  it 
even  took  in  incorporeal  things  whi'Ch  are  not  susceptible  of  being 
moved  about  and,  as  a  consequence,  are  neither  movable  nor  im- 
movable, eicepting  in  countries  of  written  law,  where  the  influence 
of  the  Roman  law  was  sufficiently  strong  to  make  of  them  a  cate* 
gor>'  by  themselves.'  In  the  eighteenth  century  the  economists, 
who  ^this  time,  through  mere  chance,  agreed  with  the  jurists, 
changed  the  old  prejudice  into  a  learned  theory.  In  our  day  this 
"surama  divisio  renim"  has  succeeded  in  being  upheld,  although 
the  majority  of  the  reasons  which  led  to  its  establishment  have 
ceased  to  exist.  It  has  hardly  any  other  reason  for  existing  than_ 
the  necessity  of  facilitating  trade  in  movables. 

§  218.  UoTftblas  and  Ch»ttelB.  —  Movables  are  things  which 
can  move  or  be  moved.,  which  may  be  easily  displaced  and  car- 
ried about,  the  "fahrende  Habe  "  of  the  German  law  as  contrasted 
with  immovables  or  things  mi  vwvahh.^  In  the  north  of  France, 
instead  of  movables  and  inimo\'ables,  in  the  common  language, 
they  say  "chatel "  or  "  cateux"  ("catalla."  Eng.  chattels)  and  "heri- 
tages" {Eng.  inheritances)  or  even,  as  in  Normandy,  "fiefs."'' 
The  di>'ision  is  theoretically  formulated  in  the  thirteenth  century. 
For  Beaumanoir,  immovables  are  things  which  are  everlasting 
and  which  produce  annual  income;  perpetuity  and  the  produc- 
tion of  issues  characterize  immovables  even  more  than  the  im- 
portant fact  of  immobihty;  it  is  these  two  qualities  wliich  make  up 
their  value,  whereas  movables  are  perishable  and  do  not  bring  in 
an^'thing.  For  this  reason  there  were  immovable  possessions  which 
were  very  much  like  movables;  certain  of  the  Customs,  for  cx- 

'  Among  the  ancient  Scandinariana  the  possesBion  of  a  piece  of  immovftblB 
property  was  ihe  esaential  conditinii  uf  one's  ha^-ing  a  rteht  to  pruperty  in  the 
popular  assemblies:  "R.  h.  Dr.,"  1866,  394;  "Auct.  Vetua  de  Bencf.,"  I, 
37  (teatimoBy) ;  "  Snohatawp.,"  1,  5,  1;  34.  1^  P*rfJe,  \  141. 

•  Gu(  Papt.  q.  2B1;  Jiditm;  "El^m,  dfl  Jurispr,.  p,  HS,  etc.  4ii(n«, 
i>.  323!  ooiulitutMl  rents  movsblea  in  Luiguedot^,  ef,  Deghtwiet,  p.  163: 
looked  upon  aa  immovublw.  "Siete  Part  ,"  5,  5,  4;  3,  2,  I  IvAluable  mov- 
ables likened  to  iimuovablM):  "Confer,  des  Cout.,      Gu^nois.'"  p.  363. 

'  P.  de  Fo»i(.iiin*ji,33,  12;  fieauma/imr.  23  (movable  and  inheritanec);  "Gr. 
Cout.  ,"2,  I?.  18;  Bouiaric,  1,7*;  Lam«t(mo«,  "  An.."  p.  54 ;  Bracton,  I.  I.e.  1, 
"Dc  Rei.  Dtv."  —  German  law:  "h&ba.  pecunia,  Liege ades '*  and  "fahrcDdes 
Gut,  Liegenachttft  Fahrniaa";  Orimm.  "H.  A.,"  II  (ith  ed.).— On  tha  word 
"averium,"  "averia,"  see  Dm  Can(/e. 

•  '^t^umma,  Norm  ,"  S7.  2;  "Assise  au  Comte  OcfTroy,"  Ati.  5,  —  BlAd- 
tlone,  II,  p.  218  <"  loLcnlaatTW  " } , 
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ample,  that  of  Artois,  qualified  them  as  chattels  and  treated  them 
as  movables  (inheritance,  etc.).  Such  were  trees  which  dtd  not 
bear  fruit,  and  buildings  appertaiiung  to  cultivation  which  COuJd 
be  moved  about,  like  barns  and  cattle-sheds.  They  did  not  pre- 
cisely constitute  a  third  categoiy  of  possessions;  they  were  in  a 
certain  degree  immovables  out  of  their  sphere,  for  the  reason  that 
they  did  not  come  up  to  the  accepted  idea  of  the  value  of  the 
immovable  inheritance.' 

§219,  ittheritwaeB*  or  immo7»blM  are; '  Ist.  The  land  and 
everj'thing  which  is  an  integral  part  of  the  soil,  buildings,^  cropa 
growing  on  branches  or  roots  *  (the  "immovables  by  nature"  of  the 
Civil  Code).  2d.  The  movables  which  adhere  to  the  immovabtes 
in  the  quality  of  accessories  or  appendages  of  the  latter/  but  only, 

'  Chattels  ("catalU,"  "cap'italU,"  "cheptel"):  (a)  primitive  meaning, 
bead  of  cuttle,  herd;  for  eismple,  riglit  to  the  hest  cattle  ("Besthaupt")  in 
the  inheritancie  of  a  nerson  in  mortmain  (Civil  Code  oi  IStW,  "cheptel"):  (b) 
W  in  the  old  timea  tne  majority  of  moToble  possessLooa  conaisted  m  lierda  of 
cattle,  in  the  and  all  Iikkjiho  ana  movablca  came,  ia  a  geaeral  way^  to  be  called 
by  the  name  "catatia";  ef.  English  law:  gooda  and  ehatUU;  GlaniiUle,  in 
liouard,  1,  442;  P.  de  Fontaines,  'A'-i,  12:  m&vables:  and  chattds;  (c)  ^m^iiU 
acceptation,  pofisessions  which  are  immovable  in  their  nature  but  treated  hka 
movables  in  matters  of  inheritancu:  ".AjtoLs,"  106;  "Lille/'  49;  "Hainaut," 
101,  etc.  Boiilaric,  I,  74  [no  wiac  men  draw  any  distinction  between  movables 
and  chstteU).  However,  a  legac)*  of  the  movables  does  not  include  the 
diattels:  see  Ttomteau  [Brunei),  "CJbserv-,"  1757,  p.  Si7;  "Robin,"  p,  72. 

*  "L.  Feud.,'^2.  1,  1;  "Jostice."  p.  25S. 

*  For  a  long  time  in  Germany  ana  Belgium  th«  house  is  classed  among  the 
movabl'es,  becauae  it  made  of  wood  and  capable  of  being  transported: 
ChaitenviTlin,  p.  103;  Hvbtr,  IV,  683.  Market  fur  houses  at  Moscow  ia 
Che  eighteenth  century, — "Moulina,"  Beaiimanoir,  23,  37:  Boutarie,  1^  74; 
"Pftria,"  90;  Po/Aier  235.  As  to  the  Sttisa  " Urhab,"  a  coltectioc  of  objecta 
required  for  household  use  in  the  old  days,  cf.  Huber,  IV.  6S2,  6. 

'  Various  syatenis  *rith  respect  to  crops:  1st.  Movables  when  they  are  sep- 
arated from  the  soil;  "Gr.  Cout.,"  2,  12;  "Paris,"  92,  etc.  2d.  Movables 
by  anticipation  from  the  time  thev  become  ripe:  "Reims"  19;  "Artois." 
141;  Loyad.  214;  Pothicr,  "Chosea;^"  no.  240.  Cf.  L.  22  Frim,.  year  VII; 
execution  on  standing  cropB.  3d.  The  wheat  is  a  movable  as  eoon  as  it  has 
been  sown,  the  gro^pt^s  soon  as  they  have  been  formed:  BeaumanoiT,  23,  5; 
,27,  13.  CY,  aato  tlug  ".\<;quiriBgof  OoM/'i/iJier,  IV, 684;  "Saatsoi  ftthreade 
JSaba."  sale  of  the  Btonding  crops,  rights  of  mortgage  ereditors.  ~  In  leases 
if  poBseraion  at  will  (Lower  Brittany),  bfijiets  and  syiperjiees  (buildinga  and 
orops)  are  the  property  of  the  tenant  and  treated,  as  immovables  in  hia  patri- 
mony Cinheritanee,  community,  etc.);  they  are  treated  &a  movables  with 
re9pe<:t  to  the  lessor.    Law  of  June  7th-August  6th,  1791  Art.  9. 

*  Afl  to  the  t3ieor\-  of  AooMioriH  or  dependencies.  ZubehOrde,"  "Per- 
tineoB,"  c/.  Siobhe.  §  65;  HextsUr,  J  72;  Hubert,  149;  AoWer,  "J^b."  of 
Jheriiig,  18&8,  22,  — HomiBJi  origins:  Dig,.  19,  1,  13-18;  33,  7  (accrasoriea  in- 
cluded in  a  ealc,  a  legacy),  Puring;  thcj  FronkUh  period  there  is  often  a 
qUe9tj«D  in  deeda  as  to  the  accessories  of  eata-tpa  (for  example,  "roMcipia," 
oolopiota,  etc).  The  wine-preaa,  the  urns  to  hold  the  wine,  are  looh^  upon 
U  accessaries  O'f  the  house:  Heueler,  I,  359,  —  It  waa  reasons  of  an  economic 
nature  that  were  opposed  to  separating  the  aecessories  from  the  main  property. 
It  was  thought  that  tliis  r^ult  wns  obtained  by  making  them  like  immovables. 
"AQdeaBOriuin  sequitur  naturam  rei  principaJis."  —  la  the  act  o£  the  proprietor 
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on  principJe,  if  there  is  a  physical  connection  (fastened  by  iron 
or  nails,  affixed  in  plaster,  "Paris."  &0); '  it  is  only  as  an  exception 
that  the  common  law  of  the  Customs  Ifxiks  upon  an  encumKrance 
for  tite  benefit  of  the  land  as  carrying  with  it  the  quality  of  im- 
movability (existing  category  of  "immovables  by  name")-'  3d. 
Rights  over  the  land  which  arc  like  the  ownership  because  of  their 
duration  (servitudes,  quit-rcut,  and  rent^)  and  rights  which,  ac- 
cording to  the  feudal  conception,  were  connected  with  the  land 
itself  (right  of  administering  justice,  toll,  socome).'  These  incor- 
poreal immovables,  as  they  are  already  called  by  the  "Grand 
Coutumier  de  France,"  are  rather  rights  than  the  objects  of  rights;* 
in  classing  them  among  immovabtes  our  olil  law  foilowred  the  tx- 
ample  of  the  Romans,  who  made  of  ownenhip  a  corporeal  thing, 
because  they  did  not  separate  it  from  its  object.  It  ig  true  that 
many  of  these  incorporeal  immovables  had  as  their  object  mov- 

aeoassBiy  for  this?  Neither  the  "Gr.  Cout.  de  Fr."  nor  Bmttarie  demAnil  it; 
contra:  tammffnon  in  his  ".\rrStra";  Foihier,  "Chosoe,"  aii.  244;  "Com- 
munaulA."  47,  63, 

'  "Or.  Cout.  de  Pr,"  2,  11;  Boularic,  1.  74;  Loyjiel,  217;  L'/lmnrnmu, 
p.  366.  CT.  GenniinDXpression:  "  erdfcat  untt  imgflical."  — Criticiam  by /"ofAMT 
" Communaut(?,"  no.  47  et  ac-i/.:  tliere  are  thinp  which,  without  hciti^  iit- 
tsicKed  firmly,  are  looked  upon  aa  fomuiif;  a  pnrtioFt  of  the  boiisc,  and  nthcn 
which,  ttlthoiiglj  fiuatened  finnly,  arc  not  cooaidcrcd  aa  a.  portion  of  the  buu,ie, 
Afi  to  loo  king- |jj  11,3114;:^,  ibid.,  no.  B5.  Polhier  d<Ka  mat  distingiiiah  be-tiveea  im- 
morobics  according  (o  the  purpof<»  for  whirh  tliey  are  lo  be  u?cd  and  pbu- 
BLOrablcs  according  to  their  nature:  "CommuiiAut^,"  dob.  $4,  oS-  Cf. 
aril  Code,  .524,  525. 

'  Straw  and  manure  arc  looked  upon  as  beinz  ine<:)rporat<!d  in  the  farm, 
artillery  in  the  castle,  omiiinents  in  t.be  chapG?!,  locikinu-igl^es,  [ucttirea, 
statues,  in  the  botine;  building:  materials  Eire  lookei]  upon  being  $eparai« 
and  intended  for  reconstnicliKn  (r/.  Civil  Code,  532;  Loifsef  21S).  Pigeona  in 
pisixin-lio  lines,  rabbiLi  in  rabbit  warrca').  and  Rsh  in  noaas  are  regarded  as 
immovfibles;  *'Gr.  Cout.,"  2,  18;  "I'aris,"  91;  "Orl#ana;'74;  "Jofitice."p.  268 
(serf-heritwtel ;  Gui  Pajx,  q.  31,  Fish  in  a  basin  (reservoir),  pip-ona  in  an. 
iviwy,  and  ratbita  in  a  labbit-hutrh  arc  considered  fts  niovablea : /.flijsrf,  215; 
Merlin,  si-e"  AnimftUX."  HeiMand  beehives  are  movables  aeeording  tft  Pothier 
and  immovables  aeeording  to  Chapin,  L^maignon  and  Merlin .  Boeuusi'of  ex- 
cessive timidity  the  immovability  oi  things  has  not  been  nQiide  to  result  from 
the  mere  fact  of  what  tlicy  are  intendtd  for:  objeets  aerving  for  cultiva- 
tion, domestic  animala,  agricultural  utensils,  weeds,  printins-presses,  etc.,  are 
looked  uponaarnovables:  PoOiirr,  '■C-out-d'OrlCans, '  '"riefa,  '  no.  3a5  (which 
IKiinta  out  the  disadvantages  of  tnia  doctrine).  Lamoigmn  in  his  "  Arrfitws," 
wants  to  make  them  immovables.  The  Ordiaonec  of  1747  fcillows  this  doo- 
trine  ia  a  aitenial  eftm;  in  the  mutter  of  Huhstitutiotifi  {rj,  .\rt,  lO&i  of  tlie^  Civil 
Code)  and  the  Declaration  of  March,  I68o,  n'ith  regard  to  the  negrocd  IQ  th^ 
eolfliiics:  MomuT.  II,  18;  30,  25  (serfs).  C}.  the  old  Swifw  Ifiw:  everything 
wiiieh  wneceaaary  for  the  development  ortheland,  utrawonil  manure,  domestio 
oatmnk,  "nuineipin  "  (body  servants],  rigbta  of  use  on  "  allmendB,"  houses, 
granaries  and  harm:  ffiifter,  IV.  fiS3. 

»  P  4*  Foi'i/unM.33, 12;  .WaJtuCT,  30, 24;;  BloeUtone,  11,  p.  250  {Fr.  traoa  ): 
"incorporeal  hereditaments." 

'  Controversy  on  this  point.  CJ.  Heutltr,  loc.  cU.;  Foitock  and  ^faUh^lui. 
ir,  123. 
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ables,  for  example,  the  collecting  of  a  sum  of  money  (toll,  etc.); 
but  they  were  almost  always  annexed  to  an  inheritance;  by  reason 
of  their  value  or  their  duration  they  were  similar  to  immovables; 
it  is  not  surprlaiiig  that  they  were  classified  as  belonging  under 
the  system  of  the  ownership  of  land.'  Thence  sprung  the  rela- 
tively modern  conception  of  immovables  according  to  the  use  to 
which  they  are  applied,  formulated  in  the  rule;  "Actio  qUBe  tendit 
ad  quid  mobile  mobilia;  ad  quid  immobile,  immobilis."*  4th. 
Finally,  for  these  same  reasons,  rights  like  established  rents  and 
salable  offices  which  had  movables  a.s  their  object,  but  which 
were  immovables  or  feudal  in  their  origin,  were  comprised  within 
the  class  of  immovables.' 

§  220.  (II)  ?eraan&l  BelongiiiffB  and  Acquests.  —  Of  immov- 
ables, some  come  to  us  from  our  relatives  by  way  of  intestate  in- 
heritance; these  are  Personal  Belongings  or  hereditary  possessions;  * 
others  come  to  us  in  other  ways,  for  example,  we  buy  them;  these 
are  Acqueals^  Thia  distinction,  which  was  unluiown  at  Rome, 
appeared  in  the  forms  and  dced^  of  the  Prankish  period  ("alodis 
parcntum  "  as  coutrasted  with  "comparatum"  "  conquisitum"); ' 
it  13  made  during  the  feudal  period  in  every  country  of  Customary 
law,'  and  evea  in  countries  of  written  law  in  many  places.*   It  is 

'  'Heusler,  I,  337j  example  of  disposal,  salr,  pft,  etc.,  oflecting  an  offipp  and 
right  to  udminiMtorjuHtice,  aright  of  fishLii«,  anght  of  way,  etc..  — "  L.  Feud,,'' 
2,  I,  1.  —  l}e^ke'mei,  ji.  pWra  Sfigiiioritil  rights,  ofBcea,  rights  of  hualing, 
togiither  with  servitudes,  iimung  sncnrporea,!  thinKS- 

'  It  may  he  asked  whether  this  at  tir^t  alTectptl  real  rights  as  well  as  claims: 
2UJ,  2U:  "nomB,  raisons  ct  actions";  Polhkr,  "Cotam.,"  na.  89.  Cf. 
trans,  of  the  Cii-il  Cod*,  5213;  "(letions  which  tend  to  reclaim";  "CoUtf 
d'A08te,"5, 16:  actionft  requisite  in  dealing  with  immovablea. — Geneva,  Edicta 
of  1713-,  24:  "Damea,  debU  and  aetiona  urc  neither  movabica  nor  iromovublea. '' 
CJ.  countrica  of  writU'ii  law.  —  InEDgliah  law  chaltcla  rtial,  aJthough  clii-isified 
flfl  perstinjil  property,  are  like  real  property.  They  are  rightsi  afTecting  immova- 
bles, —  forpsftiuple,  tho  lease  of  fi  domain,  b\it  tor  a  limited  time;  LUtleCon,  2S1. 

'  />.!/seZ,2L(!, 444 (rings. jewel-t, etc.) ;i';tnc  ''N. H.," f),  30: "Gout.  d'Aigle." 
1772.  2.  4,  3  (land  on  which  stands  a  shop);  VioKci,  p.  620.  —  ClimentinM, 
"De  V.  H.,"  a,  11,  1;  Kraul,  "Gnuidr.,"  p.  144  {Statute  of  Frankfort).— 
"Officia,"  I;  Jhurjon-,  I,  p.  SCO. 

•  (Mmm,  "R.  .\.,"  p.  493. 

•  Dm  Cnti^e,  see  "PTopriuro  Wiaig.,"  4,  6,  1:  "propri*  rea"  aa  oontraeted 
with  those  whi-t^h  are  conferred  hy  the  sovereign.  "  Terra  aviatioa":  "Hib.,'' 
5fl,  4;  '"Sal,,"  72.  As  l«  thiv"  terra aiilicQ,"  post,  "Inheritance."  RaOMtau.  gee 
"Propre,"  "Xaissant,"  "PapuaRo";  T'.  de  FtiiiUmiet,  1.5,  12;  principa!  heritage. 
—  r/.  German  "Eigen,'''  from  whence  " Eigenschaft"  and  " i-igenilmm, " 

firopertv  (foiirtwnth  century),    "fitanimgut,"  p09aesaii>a  bolongmg  to  tho 
inp.'wte  ("iiodil,"  "odal").    "Erbe,"  "Erbeigen,    aa  contraated  with  "Kau- 
feigpii";  "L.  de  Manu,"  9,  209. 

'  Marailk,'2,  Itiseq.;  Thiwnin,  "Tcxtes,"  Table. 

'  P.  dt  Fonlnines,  15,  12;  33,  12;  BeavTMivnT,  14,  31;  44;  "Or.  C»ut.  de 
Fr.,"  2,  12;  toyse/,  222  d  <eg.;  lom^vum,  "hitJ'  p,  66. 

»  "Bordeaiw,  A.  C,"  &9,  85;  "Agen,"  34;  "Tonneitia,"  81,  etc.  Peraonal 
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to  be  connected  with  the  formation  of  the  family; '  the  latter  was 
a  true  legal  peraon,  with  an  inalienable  inheritanee '  (or  pretty 
nearly  so},'  almost  like  tlie  domain  of  the  State;  its  existing  head 
was  less  the  owner  than  the  manager.  The  family  was  dis- 
integrated little  by  little,  but  a  latent  right  of  joint  ownership 
remained  for  ita  profit,  which  arose  at  certain  times  and  under 
certain  circumstances;  instead  of  affecting  all  the  immo^'ahles 
"R*ithout  acy  distinction,*  this  right  was  isolated  and  affected  only 
inkeritances  properly  ao  called,  possessions  which  had  been  acy 
quired  by  inheritance.^  The  other  possessions,  resulting  from 
the  personal  labor  and  industry,  and  the  economy,  of  the  indi- 
vidual, belonged  to  him  more  absolutely;  be  was  left  free  to 
dispose  of  them." 

g  221.  Alienation  "inter  tItm"  of  personal  belongings  was  only 
valid  in  olden  times '  when  it  vrm  done  with  the  consent  of  the 
family,*  that  is  to  say,  according  to  the  Customs,  with  that  of  the 

beloQ^^are  called  "bienpapoauxavitius,"  "terre  de  lignage,"  etc.  —  How- 
ever, m  a  geueral  way,  owing:  to  the  Laflueoce  of  Roman  law,  the  eystetn  of 
)>era(kD((|  belongings  was  never  in  vosue  in  countries  of  written  law. 

'  Evcrvthing  has  b(^cn  said  that  aaxt  be  said  as  to  the  difBcultv  which  the 
system  of  pereonal  belong itif(.s  cauawt  in  iran.'iautiona  in  immovablea ;  but,  if 
it  is  to  b«  fiiirly  itii!;jtd,  one  sIiuuLd  take  into  account  the  advantages  of  everv 
kind  which  the  old-tun?  constitution  of  the  family  oGfered.  —  Tiniliol,  "  Th^, 
1888  ("Conr.de  Famille"). 

*  Cf.  Jcbbfi-DiwaZ,  p.  66  el  sto.  ("Dr,  Comparf");  "Fribourg."  1120,  S  23; 
"FueroH  dc  Najera,'  "  Miranda."  Inalienability  among  the  Skv§  of  ibe 
South  in  looalitiea  where  family  communities  existed;  in  the  towns  where  th<^ 
oommunities  have  diaeqipeared  the  repurchase  by  A  person  of  the  same  iineoKe 
ia  made  use  Oif . 

*  CJ.aaUi  this,  "The  family  poMesQions  which  cannot  be  distrained  upon." 
"Homertead  "  •'Rit  Soeiale,'^  Feb.  1.  mi. 

*  Ongiaally,  every  immovable  belonged  to  the  farailv,  even  the  ooqueet. 

*  Acquests  soon  become  changed  into  personal  beloDgingB,  because  the 
fftthoT's  acquesia  are  the  child's  pcRonal  belonginga. 

*  "T.  A  C.  Norm.,''  13,  2. 

*  From  the  Franlcish  periixl  on.  however,  we  find  documents  recognining 
the  owner  as  beioK  free  to  alienate  (influenee  of  the  Roman  law  and  of  the 
Church);  "Burg,,"  1;  "Bai.,"  1,  1;  '■Alam.,"  1;  "Thuring.,"  13;  Suw«t 
Mairvr.  "  Am?.  Droit,"  p.  264.  Cf.  "Dipl.,"  II,  280  (charter  of  Count  Englo- 
bert,  709);  De  RotHre,  272;  "Cart,  die  Redon,''  nofl.  226ef  se?, 

'  "Roth.."  m  tt  *M,,-  '^Borg,,  '  1, 1 ;  5;  "  BM.."  1, 1 ;  "Sia.,"  62  n  te^.,- 
LatooMti,  ''Urlt,  d-  Xiederrh,,  127  (in  996}.  ETamplee  of  intervention  on 
the  part  of  the  relatives  abound.  The  frequent  inten'ention  of  the  »-ife  or  of 
the  husband  was  to  be  acoounted  for  beeause  of  their  reciprocal  rights  idower, 
etc,).  Cf.,  however.  Jobbi-Ihu-al,  op.  cif..:  "Dipl.."  I,  24  (si«h  eenlurjl; 
"M^tn.  Antiq  Quest,  "  1S47.XIV,  75.  18:  "  jostioe,"  p.  169.  —  One  of  the  moat 
curious  examples  of  family  sotidarity  tn  either  civil  or  criminal  matters  (aad, 
conoequentlv,  one  which  bnotofTected  by  am-  matterof  tnhcritancetismet  with 
in  the  right  of  "finport"  of  the"T.  A.  C,  Bret,'*  p.  U2,  t92,  etc.  ed.  Phnioi: 
the  pl&iatifi  at  law  waa  held  bound  to  join  aa  partis  all  those  of  his  relatives 
Wl»  could  have  token  aavport  in  thea^tioti;  if  this  was  not  done,  the  defend- 
ant cUd  not  have  to  reply  :Gimi*(i,  "R,  de  L*g.,"llM3.p.fi90  ("  LoiaGalloises"!. 
This  right  wha  not  abolished  untU  1530  on  the  occasion  of  the  tnt  official 
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heir  presumptive  almne  or  with  that  of  the  near  relatives.*  As  an 
exception,  this  sort  of  aliencitioa  was  authorized  without  the  in- 
tervtntiion  of  the  relatives  in  cases  of  extreme  poverty  (poverty 
evfom  (o).'  To  the  needs  oi  the  body  those  of  the  soul  were  likened, 
and  disposals  "pro  remedio  animfe"  were  equally  held  as  being 
taw'ful.*  As  often  happens,  the  exception  in  its  development  over- 
came the  rule;  however,  the  latter  was  very  far  from  disappearing 
entirety.*  Practice  for  a  long  time  *  retained  the  custom  of  the  in- 
tervention of  relatives  in  acts  of  alienation,  and  the  threatening 
clauses  by  means  of  which  it  was  sought  to  prevent  their  opposing 
these  deeds.  On  principle,  however,  any  alienation  was  permitted 
on  the  condition  of  previously  offering  the  personal  belonging  to 
the  relatives;'  they  were  given  the  preference  over  purchasers 

drawiQg  up  of  the  Ostom  of  BrittftHy;  CWiwwi,  "I,'Aiioi9n  Dr,  (tana  le  Mof- 
bihan/'^lS94,  p.  19  (bibl.). 

'  Beieler  "Erbvertr.,"  1,  48j  and  J>u«,"SuoceBBion{l.  ErbsQ.,"  p.  T.teacli 
that  the  right  of  the  relatives  did  not  exut  before  the  eleveiith  century  except' 
ing  in  SftYftny  ("Sax.,"  62.  64;  " Saehsenapiegel,"  1,  34,  52).  But  wherever 
there  are  family  communiti^  it  exists  tor  the  beneliL  of  tlie  members  of  these 
comiminitiea  (  Ganerben."  "coheredea");  the  employment  of  the  partition 
"inter  invoa"  restricted  the  number  of  the  latter;  only  descendants  were  able 
to  live  in  a  community-  and  had  to  give  their  consent  to  do  so;  colIaterAl?  who 
were  eotcluded  from  the  community  bv  the  eflecta  of  the  partition  couJd  not 
tBise  «ny  clajm,  Wien  pftrtitwas  fell  into  dieuso  the  right  of  more  diatant 
TClati^'ea  Obce  marc  Cn.ad.e  i\a  appeanmg?.  In  Snxdiiy,  ivhere  cotnmUliitieB  dill 
not  cidst,  the  reservation  gave  the  heir  the  eame  pawer:  Heusler,  {  89.  It  was 
not  n  rare  thine  for  the  eaiuent  of  bJI  the  relatives  to  be  obtained ' '  &d  majorem 
auitelam."  —  If  this  consent  vas  not  obtained,  the  relatives  who  should  have 
giv»)  it  had  the  right  to  take  back  the  nroperty  from  the  person  acquiring  it 
within  a  year  and  a  day:  "Sachaenap./'  I,  52.  1.  Contnoveray  aa  to  the  nature 
of  this  action,  which  must  be  louke<!  upon  03  a  real  action. 

'  ftwiteaii,  ace  "  Jostii:*,"  169,  256;  ''Fora  de  Morlaaa,"  31,  71  and  80;  c/. 
" For."  of  1552, " R.  de  Contr.."  Art.  6;  Cordier.  "  R.  h.  Dr.,"  LS68.  p.  551 ; " Fri- 
bouig"  in  1120,528;  "Artoi3," 24:  "A.  C.Lorria,"  o.  IS;  "Azun,'' in  13(W,  S7 
(Zoprfee,  "Higt,  du  Dr.  datts  lea  Pyi^tl^es,"  p.  450J;  La  Taurnasaiiri,  "C.  do 
BourgM,"  XIV,  p.  439.  By  making  an  heir  preflumplive  participate  in  ths 
Bale,  difficulties  to  knowing  wht'taer  there  hod  or  had  not  beea  any  neces- 
fiity  of  making  on  alienation  were  avoided:  Z>uJnoa(ii,  on  "A.  C,  Artois,''  50; 
Brodmu,  on  "AC,  Boulenois,"  Art.  124.  Various  Charters.— la  case  an  alien- 
ation were  miwlc  becauae  of  poverty  sworn  to  it  was  natural  to  give  the  prefer- 
ence Ui  relatives. 

'  "Liut.,"  19,  73:  "  L.  Alam.,"  2,  1;  c/.  "L.  Feud.,"  2,  3,  I  and  &,  L  — 
"Capit,,"'  818,  c,  6  (L  282);  "Cap.,"  803,  6;  817,  7. 

*  eur\ivals  in  thefirte^nth  pentury:  "Or.  Cout.,"p.  280;  Rag>t&ni,  "GIobh.." 
W*>  "  Pauvrett  JiurSe."  —  .Si3;tecnth  ceHturv:  "  Artols,"  76  (neceaaitj'  SWom  to 
01- consent  of  relatives  o-r  reinvestment):  "Boulenois,  A.  C,"  73;  C,"  124; 
FoTiihieM,  19.  —  Cf.  Lnngie,  29  (prohibition  of  making  a  will  contrarj'  to  tha 
wish  of  near  relatives). —Sewic,  17,  1.  2;  26,  4;  Labaurt,  5,  1,  2;  11,  4; 
"  Navarre,  Kubr.,"  20,  3,  Repurchase  of  domestic  ammals:  Labowi,  6, 1,  2; 
tf.  CoTdier,  "  R.  h.  Dr.,"  XIV,  667.  —  "  Barfrgt»."  in  1970, 4,  5. 

'  Acta  of  eleventh  century:  Fertile,  III,  4l9. 

'  ■'  Jeremiah,"  jrotii,  7 ;  ''Stail.  Fam.  b.  Petri  Worm.,"  Art,  2,  fl;^  "L.  Sas,," 
64.  "OfTer  to  th>e  nc:ct  of  kin,"  that  is  tosay,  to  the  n&aieet  iel&i>ivG  ("T.  A. 
C,  Bret.").   C/.jwal!,  "Repurchase." 
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who  were  strangers;  but  li  they  refused  to  avail  themselves  of  this 
right  of  pre-emption,  an  alienation  made  to  strangers  oould  be  op- 
posed to  them.  In  the  end  every  alienation  was  made  valid,  even 
if  it  had  not  been  precedeti  by  an  offer  to  the  relatives;  hut  the 
latter  had  the  power  to  substitute  themselves  for  the  purchaser 
and  to  take  the  barEain  upon  themselves  *  ire-purchase  by  petton 
of  sime  iinenge)  within  a  period  of  a  year  and  a  day." 

§  222.  Th«  Same.  —  Alienation  by  means  of  a  will  was  still 
more  liable  than  alienation  "inter  vivos"  to  deplete  the  family. 
For  a  !ong  time  there  wan  no  reason  to  apprehend  this  danger, 
because  the  will  was  unknown  or  verj'  rare;  the  day  when  this  act 
came  into  practice  the  course  of  restraining  the  rights  of  the  tes- 
tator was  pursued;  the  Custom  fixed  upon  one-fifth  of  bis  per- 
sonal I>elonging3  as  the  rather  small  portion  which  he  was  free  to 
dispose  of  by  will  (reaerration  of  four-flfthB).  One  may  be  sur- 
prised that  gifts  were  not  treatetl  like  wills.  Our  old  authors 
justified  the  distinction  by  saying  that  as  gifts  were  the  outcome 
of  natnral  law,  and  wills  of  civil  law.  the  law  had  not  been  able  to 
limit  the  freedom  of  giving  as  it  has  limited  the  freedom  of  be- 
queathing by  will.  But  these  consi^lerationg  are  of  too  modem  a 
character  to  aeeount  for  the  old  distinction.  The  legislator  of 
former  times  would  have  had  no  scruples  of  this  sort.  That  which 
prevented  him  from  establishing  a  reservation  as  far  as  gifts  were 
concerned  was  that  tlie  rule  "  to  give  and  to  keep  is  invalid  "  con- 
stituted for  the  donor  a  powerful  brake,  without  reckoning  the 
instinctive  repugnance,  fortified  by  custom,  against  stripping 
oneself  before  <lying.' 

§  323.  Inheritanee  of  Peraon&l  Belongings.  —  When  the  in- 
heritance of  a  person  took  effeet,  his  patrimony  was  divided  into 
two  parts:  on  the  one  hand,  movables  and  acquests  which  de- 
volved upon  the  nearest  relatives,  because  this  was  probably  the 
wish  of  the  deceased ;  on  tlie  other  hand,  the  personal  belongings, 
which  the  family  took  without  its  being  necessary  to  take  into 

'  An  inberit&iicc  srauirpd  by  way  of  n  repurchase  bplonjra  to  the  peraon  of 
the  ataav  lineage  who  r»u>'a  back  tne  property;  were  ihis  not  so,  the  object 
of  this  institution  would  not  be  properly  alt&ined.  —  Offices,  inainavablea  of 
rcc?Dt  date  &nd  of  a  apeclal  auture,  'were  Dot  subject  to  the  r<;purch»"e. 
cor  were  c^nstiluted  Kaia-  Th«  reservatioo,  ud  the  other  hand,  was  applied 
to  th«m. 

*  He^aler,  90,  looks  upon  the  repurchase  tveiog  &b  old  as  the  olTeriDg  of 
the  property  to  the  relfttives.  CJ.  pout,  "Repurchaae."  Conira,  JetM-Dwal, 
p.  87  i;nwed«h  law). 

»  •'  He  who  gives  his  property  befora  he  diee  is  prapsring  himself  to  su9er 
greatiy  soon." 
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account  the  presumed  will  of  the  dead  man.'  The  rule:  Personal 
belongings  do  not  Mcond,  first  of  all  e^icluded  ascendants  frrim 
inheriting  personal  belongings  because  this  sort  of  inheritance 
seemed  unnatural;  following  this,  it  was  extended  in  this  sense, 
that  personal  belongings  coming  from  the  paternal  line  should 
not  go  to  the  maternal  relatives,  and  vice  versa:  "  paterna  patarnla, 
materna  maternli." '  Thenceforth  the  mass  of  personal  Lelungings 
must  be  divided  (system  of  the  Gap)  between  the  two  lines  from 
which  it  came.*  The  assigning  of  personal  belongings  to  each 
line  varies  according  to  the  Customs;  some,  Cusioiria  relating  to  tiis 
stock,  only  summoned  the  descendants  of  tlie  first  one  to  acquire 
these  belongings  in  the  direct  line;*  others,  Customs  of  s'ule  and 
line,  gave  them  to  one  of  his  relatives,  either  in  the  direct  or  col- 
lateral line;  the  third  class.  Customs  of  s-ide  alone,  gave  all  the 
maternal  possessions  to  the  nearest  maternal  relative,  without 
seeking  the  origin  of  the  property  and  without  seeking  to  know 
who  was  the  first  one  to  acquire  it;  it  was  the  same  thing  with 
property  coming  from  the  paternal  side,  which  was  ^ven  to  the 
nearest  relative  on  the  father's  side. 

§  234.  Jointly  held  Personal  Belongings.  —  Care  must  he 
taken  not  to  confuse  inherited  fjemmal  bcionffings,  the  only  ones 
which  are  in  question  here,  with  jiiintly  held  personal  beloiigings. 
The  latter  are  undoubtedly,  first  of  all,  the  personal  belongings 
which  are  inherited  from  each  spouse;  but  they  also  include  ac- 
quests which  were  possessed  by  them  before  the  marriage.  These 
acquests,  which  are  personal  belongings  jointly  owned,  are  con- 
trasted with  jmnily  acquired  ■propeHy,  or  possessions  acquired 
during  the  marriage,  and,  as  a  consequence,  by  both  of  the  spouses. 
In  the  same  way,  -personal  hetonffiTigs  by  agrceinenl,  established  by 
the  contract  of  marriage,  are  only  personal  belongings  so  far  as 
they  relate  to  the  spouses  between  themselves;  they  are  not  aub- 
ject  to  the  system  of  the  inheritance  of  personal  belongings.^ 

5  225.  The  Same.  — ■  Inherited  personal  belongings  are  real  or 
fictitious:  1st.  Real  personal  belongings.  —  (a]  Immovables  ac- 

'  It  is  ottea  taunri  that  kd  order  prc^^iimed  to  be  based  upoo  affectioiu  Is 
not  followed,  because  of  the  p-eater  interwt  uf  the  fiumly. 

'  The  Eoglbh  wlhcnxl  tv  the  old.  rule  i>f  the  excluslua  of  aecendfinta 
by  coIlateraJs  until  1833. 

'  Local  variatiun,  for  example,  succession  by  agnates:  Argou,  2,  24. 

'  Sikine  nile  in  1  lie  Euglisli  \aw :  006  iiiust  flhow  that  one  it  the  n&LTMt  rela- 
tive of  thi-  purchflaiif,  —  that  is  to  say,  of  the  first  person  acquiring  thfl  prop- 
erty, and  not  of  the  person  who        liist  in  possoiisii m. 

»  P</thieT,  "Tr.  dea  Proprea,"  oos.  1,  23  (ej.  Biignet,  VIII,  p.  572). 
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quired  by  intestate  inheritance.  A  distinction  is  drawn  between 
pagi  personal  belongings  and  present  personal  belongings,  the  for- 
mer being  derived  from  tbe  ancestors,  the  latter  collected  by  the 
son  from  the  inheritance  of  the  father;  ^  "the  acquest  of  tlie  father 
is  the  personal  belonging  of  the  child."* — {b)  Immovables  ae- 
quired  by  way  of  gift  or  legacy  from  a  person  of  whom  one  is  the 
heir  presumptive:  *  this  is  only  an  advancement  of  heirship;  con- 
sequently, it  is  perfectly  natural  for  possessions  acquired  in  this 
way  to  be  treated  by  way  of  anticipation  before  the  opening  of  an 
inheritance  to  which  one  may  be  called,  as  inherited  personal  be- 
longings; at  the  same  time,  the  Customs  of  Paris  and  of  Orleans 
draw  a  liistinction :  if  the  gift  takes  place  in  the  direct  Une  the 
possession  is  a  personal  belonging;  if  it  takes  place  in  the  collateral 
line,  it  is  an  acquest  in  ainformity  with  the  rule:  "the  acquest  is 
not  as  good  as  the  gift."  *  —  2d.  Fictitious  poraonal  bolon^lnffs  or 
thos«  r«c»iTeil  by  reprasontatlon.  These  are  acqueata  which,  by 
way  of  actual  subr^satitiQ  "  take  the  place  of  personal  belongings. 
Thus,  the  ioheritance  acquired  in  exchange  for  a  personal  belong- 
ing is  a  personal  belonging  like  tlie  latter; "  the  immovable  acquired 
as  a  reinvestment,  that  is  to  say,  with  the  price  of  the  sale  of 
a  personal  belonging,  is  also  subrogBte<l  to  the  latter,  —  at  least, 
for  the  benefit  of  minors;'  as  to  those  who  have  attained  majority 
tbe  matter  is  in  dispute.* 

5  22^.  Proofs.  —  The  tendency  to  restrict  tlie  rights  of  the 
family,  of  which  we  have  already  seen  the  effects  with  regard  to 
the  system  of  personal  belongings,  is  also  felt  as  far  as  proofs  are 
concerned.   The  old  law  seetns  to  have  considered  all  immovables 

'  "F  de  B^am,"  "R.dp  Oontr.,"  5:  a  family  possceslon  if  it  hae  bocn  awnnl 
by  three  peraoiw  of  the  same  lineage. 

•  BcnunuviaiT,  14,  31;  Loysel, 

'  These  possessiona  hav*  come  into  the  foiRily  "jure  saDguiiiu";  the  fact 
of  the  donee  being  a  rolali^'c  was  the  mntivc  of  the  ;  —  certun  Mas.  <if 
the  "Gr.  Cout.,"  2,  34  (p.  300,  n.  2):  Rift  or  even  purthase:  ".Anjow,"  513; 
"Mtttm!,"  507;  "Nivernws,"  26,  14;  "BcurbonQais,"  283;  Loytd,22\,12\: 
the  property  is  a  penonol  betoogiB^.  -  "  Pwie,"  246  (acquest) ;  133  {penoaal 
belonging  with  regard  to  rcpurcbaacj ;  DeamaTe»,  145,  298,  397. 

•  Loyavl,  655,  656. 

'  Ftach,  "R.  h.  Dr.,"  XIV  and  XV. 

•  Loysel,  225;  Beaumrtnoir,  44,  6;  "Gr.  Cout.,"  2,  12.  p.  243;  Lamoi^on, 
"Arr,  des  Proprea."  23;  BoMnric,  1,  74;  "Paris,"  1+3;  '  OrWtw,"  3S.5:  in  ciiao 
there  is  a  settlement,  Ciiepn>|)erty  is  an  acquest  to  the  amount  of  the  '"tournes" 
but  the  heir  who  has  tbe  pcraoDal  belongings  may  keep  them.  —  Cf.  pott, 
"RcpurchaM." 

'  Nd  subrogittion  of  ftb99lMt«  right,  ft9  a  general  thing:  "PariB,"M. 

•  Lofjteau,  "Officps,"  2,  7.  54  (ooe  has  no  ridht  to  die^turb  the  legal  cliwra- 
fieation  of  possessions).  —  riro^ueau  and  Renutaon  adioit  the subrogadon  by 
agrtMiment. 
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as  personal  belongings  until  the  contrary  was  proved.  Loysel,  on 
the  contrary,'  lays  down  an  opposite  rule:  "all  possessions  are 
looked  upon  a3  acqueats.^ 

§  227.  (Ill)  TbinsB  which  do  not  Come  Within  Tradft.  Rojai 
Prerogftti™.^ — The  royal  or  seigniorial  domain  and  rights  we 
have  previously  discussed ;  *  it  13  a  subject  to  which  we  shall  not 
return/  but  it  is  indispensable  to  say  a  few  words  here  upon  the 
theory  of  Toi/ftl  prerogatites  in  their  relation  to  private  law.'  In 
lloS,  at  the  Diet  of  Roncaglia,  an  official  enumeration  of  them 
had  already  been  given,  which  was  a  simple  codification  of  previ- 
ous custom:  "Regalia  sunt  hect  Arimaunie,'  vie  publice,  fiumina 
na\'igabil£&  et  ex  quibus  fiunt  navigabilia,  portus,  ripatica,  vecti- 

i  "PIocit^adeNormandie"  {Laur&re,  onLay»d);  "A.G.,  PariH,"  I,  S. 
'  222i  Polhier,  nos.  72,  107. 

'  The  "regalia"  arc  dealt  with  ia  the  cDmiuuiuticB  oi  tho  "  lihri  FcMidcmm" 
a.tiJ  geaef&Uy  in  all  the  ailthora  who  dcikl  V-ith  the  dotuoiti  and  the  eeigliiori&l 
righta.  The  notea  by  Greg&rio  Lopei  on  the  "Siete  Part."  refer  one  ta  the 
writings  of  the  Poat-Gloesa,ta.torS|  a&e  Table,  "Regaliii."  Treatlaes  by: 
Peregrines,  Dt  Luca,  Carptmn.  etc.  More  reeont  worfcs  by  HtMniann,  "Re- 
caliea,"  1806;  Slraach.id.,  1S65.  General  treatisea:  Heuster,  §  73;  Schroeder, 
'■Z.S.S.,  G.  A.,"  II,  82;  "Handb.."  see  Table;  Stobbi.  fi64;  Hilber,  S  120; 
Bntnner  "D.  R.G.,"  §  68;  Thwiichwn.  S  75  et  seg.;  Amira,  S  61;  Sicgvl.  fi  86; 
PertiU,  i  l4i :  Salvioli,  5  2L9.  — On  the  "rca  religiosa;,"  church  fumiture,  etc., 
cf.  liiOtfr,  IV,  flftO:  DuKi/,  "Instit.  du  Dr.  Fr.,"  I,  2,  c.  1;  Dtgheu^iet,  p,  S3; 
Faber,  ''Imt.  de  Rer.  Div.";  Patquier,  ibid.;  B.  Mayer,  "l>eut.  u.  Fraiut. 
VerfiBsunM^g.,"  1899, 

*  Soe  "  Dpiniiin  of  the  Crown  "  IBrisaftud'e  "  Public  Law."  — TuiMaj..] 

'  The  Law  of  Nov.  22  and  D«c.  16,  1790,  gave  the  ownership  of  them  to  the 
nation.  From  the  Rpvolutionary  laws  there  reaulted  tht:  diitinetion  between 
the  public  or  inalt^ntible  duntnin  and  the  privAt«  or  idi^nuble  domnin.  Se« 
especially  Law  of  15th  and  Itith  Flior,,  year  X. 

*  By  prerojiativea  we  here  imderataJid  a  group  of  rights  bearing  upon 
things  left  to  the  use  «f  the  public  or  upon  things  which  are  treated  like  them: 
the  Feudal  Uw  seea  in  them  the  property  of  the  king.  Cf.  "fura  majeatalis, 
at  Rome.  Heusler,  {  7-I,  charactcrizca  thvm  by  two  traits:  they  arc  righta  of 
public  power  ("R^cningsrcchte")  and  of  uae  {"nutibarc"),  inheritable, 
alleDable,  etc.  He  ontlin-i^  their  history  is  approximately  the  fo[lowing 
tnaiitier.  From  the  time  of  the  Carohngians  the  iirerogativa  of  pubhc  *a)-a 
and  rivers  is  maintaineil  in  the  imperial  statutes'  from  tliia  there  iipranff  up 
nr  were  developed  tho  innumerable  tolls  of  feudal  times;  the  rinht  of  fiahing 
onlj  belonps  to  th«  king  where  the  river  is  bordered  by  the  royal  dommn; 
one  can  still  say  with  the  "Sachsensp.,"  2,  28,  4:  "Strfime  sind  gemein  m 
fischen  darin."  The  prerogative  of  mines  maken  its  appearance  at  a  suf- 
ficiently early  period  (i^^.  Act  of  1122)  to  raise  tho  tjuestion  whether  the 
ownerehip  of  the  soil  ever  carried  with  it  that  of  the  mine.  The  prerogative 
of  hunting  was  introduced  with  diffieulty,  "Sachsensp.,"  2,  61,  Under  tli* 
OttoH  tbf!  iseftsanitu  lost  the  ri|i;ht  to  carry  aniis|  thev  also  lost  the  Freedom  of 
hutiliilg.  Once  access  to  the  foresta  waH  prohibitwl  fof  purposea  ftf  hunting, 
it  alflo  b'K'atne  neccoeary  to  prohibit  it  for  the  carrjing  away  of  wood;  and 
thus  the  idea  that  forests,  which  were  formerly  left  to  the  aie  of  all,  were  the 
property  of  the  king,  was  arrived  at:  Grimm,  "It.  A.,"  248.  All  these  pr* 
rogatives  consisted  in  rights  over  things  which  because  of  their  very  nature 
are  not  included  within  the  pro^rty  of  the  treasury. 

*  Du  Canoe,  aee  "Hcrimanm." 
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galia  que  vulgo  dicuntur  tholonea,  monete.  mulctanim  penarum- 
que  compendia,  bona  vacantia  et  .  .  .  bona  condemiiatorum 
.  .  .  ar^ntarife  .  .  .  piscatlonum  redcUtus  et  salinamm  .  .  .  di- 
midium  thesauri  inventl  in  loco  Cesaria,  Hon  data  operai  vqI  in 
loco  religioso."  ' 

The  point  of  departure  of  this  theory  13  in  the  conferring  upon 
agrarian  communities,  or  the  owners  of  large  domains,  of  unculti- 
vated lands  and  possessions  which  are  ill  suited  to  individual 
ownership:  public  ways,  waters  and  foreats,  shores,  mines,  quar- 
ri^  and  treasureSv  The  Feudal  [aw,  which  did  not  distinguish  very 
clearly  between  sovereignty  a,nd  ownership,  saw  therein  an  owner- 
ship belonging  to  the  sovereign,  the  king,  or  the  lord;  it  did  not 
limit  itself  to  giving  him  a  police  power  over  this  category'  nf 
things.  Care,  however,  was  not  always  taken  not  to  fall  into  an 
exaggeration  which,  in  order  to  correspond  with  the  logic  of  the 
feuilttl  system,  and  perhaps  of  the  old  law,  it  was  difficult  to  under- 
stand in  the  light  of  modern  principles.  That  the  earthy  and  even 
the  sea,  belonged  to  the  king,*  is  a  rather  widespread  conception 
among  the  old  jurists;  private  ownership  puts  a  restraint  most 
often  upon  the  right  of  the  State,  but  on  the  slightest  provoca- 
tion the  latter  reappears;  for  example,  it  applies  to  lands  aban- 
doned by  their  owner;  tlic  cast»  where  It  is  thus  understood  as 
though  by  accident  are  set  aside.  Its  ordinary  domain  takes  in  the 
category  of  possessions  which  we  have  just  enumerated,  and  upon 
which  private  ownership  has  not  placed  its  stamp.  To  strict 
logicians,  the  king  or  the  State  appeared  as  the  only  proprietor  of 
the  land,  private  ownership  as  a  Umited  and  rather  precarious 
concession,  the  prerogatives  as  an  attribute  of  tlie  right  of  owner- 
ship of  the  State  over  the  possessions  abandoned  to  tlie  use  nf 
everybody.'   Against  these  theories  the  Roman  doctrines,  which 

'  "L.  Feud.."  2,  56.— See  Dm  Cange:  G-  BlmikK  "Et.  a.lw  Dr.  Rt^galiena 
etla  Const,  de  Ronca«]ia.  MSl.  Paul  Fabre,"  l»p2.  236. 

'  Let  UB  recatl  the  controversy  between  GnibiuB  and  Selden  on  the  subject 
of  freedom  q(  tlic^^;  from  the  fourtecoth  cootury  on,  AukcUih  ot  Perugia 
cjpbold.-j  Grotlua'  th^b.  During  tbc  thirteenth  century,  Veaic«  produmed 
her  rights  ovnr  th«  Adrtfitk  (isnch  yto.t  on  Asconsloa  D&y  the  Eki^e  mikrriM 
thewAl:  Pevlile,  III,  I6fl;  Paaqnier.  "Inst,,"  p.  170. 

'  SchrofdeTi  "Handbuch,"  p.  208;  "Dio  Franken,"  "Z.  S.  8.,"  Ux.  ctl., 
admits  the  exwtwire  of  the  prcrogatjve  or  the«oi1  ("BwlenMigal,"  "OboragMi- 
tbum")  from  the  Fnuikitah  period,  and  caus«8  the  other  prero^iiktive  rtRhts  to 
eprSng  therefrom  logicully.  Cf.  "L.  Sal.,"  H,  4.  The  oriEin  iind  the  hwlory 
nf  the  latter  thus  become  very  simple,  Biil  this  theory  doei  not  socrn  to  be 
very  well  eatabliahed.  AmouK  the  more  recent  authors  it  is  not  ac(;cpted,  — 
for  esample,  neither  by  H cutler  aoi  by  Bruriner.  The  system  of  t>ren)gatiyes, 
with  tike  estendiuu  n'hich  it  ia  given  by  Schroeder,  -doM  not  seem  to  us  to  date 
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were  more  individualistic  and  more  favorable  to  private  owner- 
ship, did  not  cease  to  fight;  public  law,  in  breaking  away  From  the 
feudal  ideas,  divided  sovereignty  from  Ownership;  of  the  royal 
prerogatives  there  remained  scarcely  anything  but  the  police 
power. 

§  PrerogattTs  orer  thB  Ground.*  —  PossesBlons  without 
an  owner,  uncultivated  lands  and  estrays,  belonged  to  the  chief 
justice  CLoyael,  no.  277).  By  possessions  without  an  owner  are 
understood  lands  that  have  no  master,  that  is  to  say,  lands  which 
have  not  yet  been  appropriated,  or  those  which  have  been  for- 
saken by  their  owner.^  Inheriiances  by  imy  of  escheat  are  treated 
like  possessions  without  an  owner;  ^  but  this  is  not  so  with  regard 
to  common  lands*  and  still  less  with  regard  to  possessions  whose 
master  has  a  disputable  right  to  them;  these  are  not  possessions 
which  are  not  In  occupation,  and  the  lord  justice  h  not  authorized 
to  reclaim  them;  aa  soon  as  they  are  occupied  by  a  tenant,  how- 
ever irregular  may  be  his  claim,  the  property  cannot  be  said  to  be 
without  an  owner.  The  Law  of  August  13,  1791,  substituted  the 
king  for  the  lord  justice,  drawing  its  inspiration  in  this  matter 
from  the  precedents  of  the  monarchic  period  (,cf.  Ctvil  Code,  539, 
713)6 

back  furthf-r  thm  fciid/iliam.  Cf.  "  PreoholdB,"  "  Right  tToiveraally  Reserved 
to  t!ie  SoverdRii  in  Feudal  Lands."    h'Hommeav,  p.  92, 

'  If  lands  withctut  lui  iiwner  are  regarded  aa  "  rca  niilliiis,"  then  individuala 
may  occupy  tEicm  without  the  neccrfsity  of  any  furniulity.  On  the  other  h:ind, 
if  wc  admit  tliAt  they  bdops  to  the  ixiyal  commuitities  or  tc  the  soverdgn, 
thtir  oc[;iipatii>ii  in  only  valid  wheb  it  shall  havG  tuken  place  with  the  eitnHcbi 
(expressed  or  implied)  of  the  latter.  The  dociuBcnts  are  not  very  eicplidt: 
BPi^.  Thivenin,  "Textea,"  Table.  "Prtecept.  pro  Hispania"  in  S12  ("Cafi.,"  I, 
169}.  Aa  to  the"aprisio,"  "daplura,"  "neubnieh,"  cJ.BeseUr,  "  DerNoubruch 
nftflh  dm  Alt.  Deutsch  K,"  1868  (in  the  "Sybohp  Bethm.  Holwt?*.  Obi."); 
WaiU,  "  V.  G.,"  IV,  136;  Amim.p.  170;  Meitzen.  "SiedeliiitK.  u.  Agnirwesend. 
Gemiiinen."  lSfl6;  WiimeiMlocA:.  I.  2tK);  /fcuaier,  §  01.    See  aJso  ■*  Freehnlda," 

f" Right  Univoraally  Reserved  to  the  Sovereign  io  Feudal  Lfwnda");  flran/ier, 
,  205;  II,  75;  Mnyer.  %W. 

*  //cus/«r,  1,  65,  citt^';  an  Act  of  1018;  "Silvam  in  cult&iii  trt  ob  hoc  aoatre 
brot>rietat3  deputatem."  Sekupfef,  "AUiwlio,"  37.  It  is  not  a  rare  thiflg  to 
mid  in  the  various  legislations  nllea  which  recall  the  "  ailjfctivo  "  or  the  "?pi- 
boli^"  of  the  Lower  Empire:  at  tho  ein<i  of  a  eortain  tiin*  laads  which  are  abon- 
doneil  by  their  owTier  return  to  tho  .Stuti',  ivhifh  then  grants  them  to  others. 
The  If^islation  oF  th*  emperors  of  Genniinv  fl.iid  that  of  the  popes  pontain 
prorisions  ol  thia  nature.  They  are  abovfi  all  rneaiiures  of  a  fiscal  nature  like 
tb«  laws  of  the  Lower  Empire:  PtrLilt,  IV,  27-t.  Sislas  IV.  147(1,  authori»«a 
the  first  comer  to  cultivate  the  lunda  of  e»tatc^  left  uncultivated,  aad,  also, 
this  (M>uid  be  done  agwtt.=t  the  will  of  tho  owner.  Prerogative  oi  pnature  in 
Italy  [ib.,  IV,  in).~L'ilammmu,  p.  223;  Ailruc,  p.  273;  Patquier,  "lost,," 
p.  189. 

•  ^em^i.Z-'fftrtnwMU,  p.  222  ("Abandoned  Po39esaions"). 

•  Pertiii,  111.  336. 

*  Cf.  Law  of  the  3d  Fiim.,  yt^  VII:  if  an  individual  abandons  his  land 
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§  229.  Eipropriaition.'  —  The  conception  of  the  superior  right 
oE  the  State  over  the  ground  easily  justified  expropriation.*  The 
latter  was  only  too  often  made  use  of  \i1tliout  tlie  excuse  of  neces- 
sity; guarantees  in  favor  of  the  owner  sciircely  made  their  ap- 
pearance until  towards  the  seventeenth  century,  on  the  occasion 
of  extensive  public  works.  And,  moreover,  there  is  no  precise 
legislation  upon  this  point.  Abuses  were  always  possible.  It  is 
in  order  to  condcnm  them  that  the  "  Declaration  of  the  Rights  of 
Man"  proclaimed  in  Art.  17  that  private  ownership  was  inWolable 
and  sacred;  it  only  authorized  expropriation  for  a  reason  of  public 
necesfily  (the  Civil  Code,  Art.  54o,  says:  pubhc  advantage)  and 
upon  condition  of  an  indemnity. 

§  230.  Conflacadon.*  —  Penal  confiscation  gives  public  author- 
ity an  easy  means  of  taking  possession  of  the  property  of  individ- 
uals.  It  was  only  abolished  hy  the  Charter  of  1S14. 

§  2-"Jl.  Pro]>«rty  of  the  Ennmy.*  —  The  old  law  did  uot  recog- 
nize the  enemy's  property.  The  taking  of  booty  was  one  means 
of  acquiring  property  for  the  benefit  of  the  conquering  State,  or 
even  for  the  profit  of  the  individual  who  took  it  (''occupatio  bel- 
Hca").  As  a  general  rule,  this  acquisition  takes  place  for  the 
benefit  of  the  State;  *  however,  the  practice  of  ransom,  which  was 
still  widespread  in  the  sixteenth  century,  the  sacking  of  towns, 
which  was  still  authorized  in  the  eighteenth  ccntur>',  bear  witness 
to  the  existence  of  an  individual  right.*  In  our  day  the  private 
property  of  the  enemy  is  as  much  respected  as  national  property, 

because  Lt  dots  not  produce  enough  to  p&7  his  taxm,  the  abandonineDt  ac- 
crues to  the  advAQtUige  of  the  Coiu[Dun&,  and  nut  of  tlie  State.  CJ.  U.  de 
Pantty,  "Dca  BieUa  Comiuuil«ux."  In  tW  enumeration  of  WJkate  XahiIh  of 
th*  I^awof  1791  we  find"  gani^ftj"  (unctiltivats^l  lancU),  "flfgards"  (eommon 
psjiSAKe-wav),  And  woreacbaut"  {waste  landa  for  uubllc  pasture):  P.  Etrera, 
War^i-hiiis,"  18*4  ("Soc.  ArchCol.  Bnixpllwj'  ):  "Les  Maauirs  "'  IS91. 

'  Potl,  "Servitudea":  Tamaetia.  "Arch.  Giur./'  1885;  Sofriofi,  f  224 
(biW  l:  Pertiit.  |  1«;  SrAup/rr,  "Allodio.'"  j  2S;  Meyer,  "Expropr.,"  1868; 
Gierkf,  "Althuaius,"  p.  268. 

'  Italy:  raastoii, '  Var.,"  V,  20.  The  statutes  of  the  Italian  tonnis  provide 
for  caaesof  cxpropriBjion:  construction  of  waHs,  towers,  etc.  (t  153  at  GcnoAi 
etc. ).  FUinK  of  the  indematty  by  nrbitrators.  Coacs  of  expropriation  ui  iht 
iaterffit  of  individuals  are  tnet  with,  ef.  Pt^ile.  Ill,  360  el  se^. 

■  Lo!f>el,  830  rf  4e^,.-  "T,  A,  C,  Norm.,"  c.  SS;  "Summa  Norm  ,"  20,  32; 
*'T.  A  C,  BKt.,"  Planiat,  swt  Table;  "Lorrift."  IV;  Briu,  p.  658;  "8iBl« 
Part.,"  see  Table:  Gui  Pope,  p,  341 ;  j4s(rue.  p.  300:  Pm^uut,  *  Inat-,"  p.  IS3. 
—  A.  CaiUnrur,  Etudes  sur  la  Confisc.  ct  I 'Admin,  dee  Sucoewions,  1901; 
M.  Jtfoiwr.  i  17. 

*  Amerfii.  "De  Prasda  inde  id)  Antiquitate ,"  1874;  Mae-Latrit.  "Dr. 
de  Marque  au  Moyeo  Age,"  lS7£i  PertiU,  III,  166;  Paeqmtr,  "Inst.," 
p.  176. 

*  The  va»e  of  SoiaBoos:  Brunncr,  II,  76, 

*  PMicr,  "Prop.,"  no.  88  «f  wg.;  Gui  P<spc,  "Deo.,"  Il3i  ^.  33  {iffriSAfe). 
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because  war  b  considered  as  a  struggle  between  States,  and  not 
between  individuals, 

§  232.  PrerogatlTe  of  Mines.'  The  current  axiom  that  prop- 
erty Id  the  ground  carries  with  it  property  in  what  is  above  it  and 
what  is  under  it  (Clnus  of  Pistoia:  "cujus  est  solum,  ejus  est  ad 
arJum  usque  ad  inferos"),  coaflicta  with  the  feudal  conceptions 
wliich  make  mines,  and  even  treasures,  the  property  of  the  king 
or  the  lords.  Already,  under  the  Lower  Empire,  the  State  col- 
lected a  duty  on  the  producta  of  mines;  and  it  was  the  Hame  in  the 
FrarUdsh  Empire;'  the  Constitution  of  Frederick  I,  IJoS,  classes 
"argentarise"  among  the  "regalia/'  The  king  or  the  lords  took 
for  themselves  the  exclusive  right*  of  developing  mines,  or,  at 
least,  granted  the  right  to  develop  them;  this  latter,  however,  did 
not  become  a  fiscal  monopoly.  The  revival  of  lioraan  law  weak- 
ened this  doctrine.  If  it  still  finds  partisans  the  latter  rather  de- 
fend it  as  being  based  upon  eonsidemtions  of  pubUe  advantage. 
It  is  these  same  considerations,  combined  with  the  idea  of  regard 
for  the  rights  of  the  owner  of  the  ground,  which  lead  to  the  follow- 
ing system,  which  is  a  compromise;  the  owner  of  the  ground  has 
the  right  to  develop  the  mine  upon  condition  of  having  an  author- 
ization from  the  State,  and  under  the  obligation  of  paying  the 
(Roman)  tithe  of  what  it  produces;  if  he  does  not  avail  himbi^lf  of 
this  right,  the  State  may  grant  it  to  a  third  party  in  the  same  way, 
and  on  condition  of  an  indemnity  being  paid  by  the  latter  to  the 
owner  of  the  ground.  This  is  approximately  the  solution  which 
was  arrived  at  by  the  Law  of  ApriJ  21,  1810.  The  Revolutionary 
law  seemed  entirely  to  abandon  this  system  by  deciding  that 
mines  should  be  at  the  disposal  of  tie  nation  (Law  of  July  12-19, 
1791);  but  with  remarkable  inconsistency  it  allows  the  proprietor 
of  the  ground  to  develop  the  mines  to  a  depth  of  one  hundrpd  feet; 
below  that  he  shall  have  a  preference  over  everybody  else.  The 
Civil  Code,  leaning  still  more  in  this  last  direction,  recognizK,  on 
principle,  the  right  of  the  owner  of  the  ground. 

1  Chtuter,  "De  Regali  MetaUorum  JurCj"  IS87;  Virnich,  "De  Juris  R(«bJ. 
Metal.  OriE.."  1871;  BoUdu.  "De  ReKal- Nov.  et  Salin.  j,,"  Amdt. 
"Zur  Ge!ch.  A.  BergreKalfl,"  1879;  Abigjuadc.  "II  SottoBiicIo,"  1886;  "La 
Propr.d.Sotto8Utilu,-^  1888('*C.R.''iii"Z.S.8.,G..\.."  mi);  Stotfce,  5  HI 
fbibl.);  PcriiU,  IV,  124;  Sdndi,  {  221;  Kioilrf,  "Et.  de  St.  Lodfl,"see 
Table, 

»  "Ofdinatio  Imperii"  of  817,  o.  12.  — Thua  the  idea  of  the  prerogative 
of  mioes  is  previous  to  the  eleventh  centurj".  C/.,  however,  Bmtver,  11,  76. 
It  was  oftea  only  applied  to  gold  or  aUver,  the  oaly  noble  or  precious  metala; 
"SMthsensp.."  35. 

■  Numerous  exajnples  of  conceii^ionsi;  cj.  Stobbe,  op.  cil,  and  lac.  cit. 
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§  233.  TreaBUre  is,  like  a  mine,  one  of  those  hidden  sources  of 
wealth,  the  true  owner  of  which  is  the  lord  or  the  king: '  "nobody 
has  wealth  in  gold  unless  it  be  the  king,  and  wealth  in  silver  be- 
long to  the  barons  and  to  those  who  administer  hi^h  justice  upon 
their  lands"  {"  Etablissements  de  Saint  Louis,"  I,  94),  In  the  face 
of  these  feudal  rules,  the  Itomaii  tradition  of  partition  between 
the  discoverer  and  the  owner  of  the  ground  is  maintained,  with 
variations;  one  quarter  belonged  to  the  discoverer,  the  rest  to 
the  king,  according  to  a  Capitulai^';  Loysel  adopts  a  different 
proportion  (no.  280):  "As  to  the  other  treasures  (not  consisting 
of  gold)  hidden  in  olden  times,  one-third  should  belong  to  the 
chief  justice,  one-third  to  the  lord  of  the  land,  and  one-third  to 
him  who  has  found  them." 

I  234.  Eatm^,  Waifs,"  movable  property  lost  by  its  owner, 
could  not  easily  be  acquired  hy  the  discoverer  during  the  bar- 
barian period;  the  Genmnnic  law  compelled  a  man  who  found 
SOIUcthing  which  had  been  lost,  under  penaltj'  of  Iwing  treated  as 
a  thief,  to  tell  this  fact  to  the  judge  or  to  proclaim  it  in  a  loud 
voice  before  the  public  Assembly;  it  was  only  if  the  owner  did  not 
put  in  an  appearance  that  the  discoverer  coidd  keep  it  for  him- 
self.^  The  Feudal  and  Customarj'  law  substituted  the  right  of  the 
lonl  for  that  of  the  individual.*  Royalty  took  away  from  the 
lords  justices  the  right  of  taking  estrays  on  the  coasts  and  in 

'  Ciueind.,  "Var.,"  IV,  34:  "Capit,"  I.  215;  cf.  "L.  Rom.  Ww.,"  10.  10; 
"L.  Feud.."  2,  56;  ''Coii.it.  Sic,"  3,  31;  "Abb.  dc  Jfirus  ,"  "C.  d,  B.,"  283; 
'■SutnmttNom..."  17;  "T,  A.  C.  Bret.,"  153;  L^m!,  279,  281  (bibl,)  — C/ 
Landsbtrg,  op.  eU.,  g  20;  Pfr/t/e,  §  138;  Sdiup/er,  "  Allodio,"  39;  flrOr,  p.  658; 
Attrue,  p.  266;  P-a^WMM-,  "Inst.,"  \t.  240. 

*  Etyniology:  "animam  eflruyes"  dmiinals  wfaicEi  have  been  scared),, 
'■Expavidiw/^'-Rcs  erraticffi":  ".^as.  de  JSrua.,"  "C.  d.  B,,"  230,  250; 
"Summa  Norm.,"  c.  18;  ''T.  A.  C.  tlret,,"  149;  Beaulenps-Bmuvrf,  "C 
d'Anjou,"  111,  178;  "LorriB,"  IV;  BnU,  p.  654;  Anlruc.  p.  252;  E.  Xfatfer, 

S  to. 

'  "Wia.,"  8,  4,  14;  5,  6:  "Rib.."  75;  "Fris.  Add.,"  S;  "Roth.."  343 
(declaraliaa);  '■Corc?t.  3ic.,''  Ill,  30;  "Stat,  de  Corse,"  11,  24.  Itidlan 
Hlatules;  pertUe,  III,  209;  "SaoJiB^p.,"  2,  28,  I;  " Schwab eiwp., "  347; 
L<indai>erg,  op.  eil,,  \  20;  ScKapfer,  no.  39. 

*  As  to  maritlrae  eatrays,  the  owner  cannot  iwlaJin  them  (until  the  liftooath 
ccntufy  in  Franec).  Rights  oi  wrecki^  "lagan,"  wreck,  "  Strandrwht." 
etu.:  FoMagrives.  "B.  Marit.,"  ISM;  "K,  V,  J.,"  IV,  s.,  p.  78;  PtrliU.  S«8. 
138;  Salfioli,  j  166;  WaiU.  "V.  tJ.,"  IV,  1.15;  BnlfiFwct,  ''Ileclit  auf  Zueig- 
nung  V.  d.  See."  clc,  1874;  rnrdmw,  '^Coll.  des  Loia  Maril,."  I,  315,  Cf. 
L.  DeiiaU,  "  Rec.  dc  Jug.  dc  rEchiquier."  no.  450;  Boubinc,  "Actea  du  Pari,, 
I,  343;  Biflciflw,  "Plucita  Anglo-Norm.,"  p.  143;  "T.  A.  C,  Norm.,"  Q7; 
"SiUimia,"c.  16;  Rymtr,  "Faxhro,"  I,  12;  flataay-i«  and  Dul.,  "Et.  Hiat.s. 
Bayanne,"  I,  327.  —  Ah  to  p^rays  on  load:  Beaumarunf.  58,  4  and  69,  24 
(tlw  thing  is  not  an  cetrttv  so  lun^  aa  it  pnnued):  L.  DelinU,  "Rec.  de  Jiir. 
de  I'Echiq.,"  no.  541;  "fte^;,  Crim.  de  la  Just,  dc  St.  Martin -dea-Champa," 
pp.  128,  143;  Paaquier,  "Inst.,"  pp,  171,  2m;  Ragueatt,  eee  "Guasver." 
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large  bodies  of  water  (Ordinances  of  1669  and  1681).  Estraj's  on 
land  continued  to  belong  to  the  lord,  at  least  in  a  case  wliere  the 
owner  did  not  reclaim  them  after  a  certain  delnj'; '  the  Res  olution 
abolished  this  seigniorial  right  with  "the  other  feudal  rights,  without 
regulating  the  disposal  <>!  estrays  on  land  (Lawof  April  13-30,1791). 

§  2:^5.  The  ProrogatiTB  of  Foreats.*  —  Besides  the  rights  over 
woods,*  this  prerogative  affects  game.''  Game  and  fish  belong  to 
no  one  in  the  Roman  conception;  tbe  first  comer  can  take  them 
for  himself.^  According  to  the  feudal  ideas,  on  the  contraiy, 
game  and  fish  are  appurtenances  of  the  waters  and  foresta,  con- 
Sftjuently,  the  property  of  the  lord  or  the  king,  to  whom  the  latter 
belong,*  The  lord  has  a  right,  says  the  old  German  proverb,  over 

'  Publication,  see  detiuls  in  Fcrriire,  see  "Epaves"  (bibl.);  Delamare, 
"Tr-  dePfllLce.'' 

»  Renddla,  "Tract,  de  Paficuia,  Dcfeiuiia,  Forestis  et  Aquia,"  1G18-I7W; 
B&rengcT,  "Antic.  Rtoria  Forest,  in  ItiiUa,"  1659. 

»  Pout,  "Real  Right.'i."  —  " Roth.."  240.  SI9;  "Liut.,"  82,  118;  Waite, 
"DEutschc  Hwfoj"  p.  36,  —  The  Inw  of  ihn  Ripuarmns  swhib  nut  to  make 
any  diBtiactlon  ( Getween  the  "silva.  commltais  "  and  the  "sllva  reffU"  (voL 
7ft).  — The  kiTvp  plares  a  ''silva  in  bannum  ex  ea  aicut  Franci  dieunt, 
forestam  (facit/":  WaiU,  "V.  G.,"  IV,  109.  ForestB.  preserves,  nrnrrenii, 
'•bdiiat"  (ltal„  "bandite,"  "viwe'');  "Capitul.,"  Table,  hco  "Foresta";  see 
Du  Cange;  Thiveiiii,  no.  159;  Uruvner,  II,  75.  iHelz  derives  "foresla"  from 
'"ForiB,"  "foras."    See  dctaik  in  PtrlUe,  IV,  404. 

*  a!s  to  the  right  of  hunting,  qT.  Mc-dtcis,  "DeVcnationePiae.,"ui  the  "Tract, 
ill  let.,"  17,  391;  De  LawMy,  1681;  Gamarc.  1681;  Marchand,  1769;  "M.," 
1775;  DufHnoy.  "Th&se,"  IS96;  Boulin,  "Dr.  de  Chaaae,"  18S7;  foii/M, 
"Hiet.  du  Dr.  deChiwal^"  1877;  Stngliii,  "De  Jure  Vcnat.,''  IS2S;  "Encicl. 
Giur.  Un.I.,"Bee"Caccia^';  /"erlite,  5  13S;  A'nli-toit,  j  220;  "K.  V- J,,"  IV,  3  «„ 
p.  69;  LuT,  "Erwerb.  d.  Eigcnth.  an  Jagdb,  Thier.,"  1896;  H'.  Sickd,  "Z. 
G«aeh.d,  BaniiP'',"  IKSft;  Sehxi-pjer,  "  Alltidio,"  38;  Brdnntek,  "De  Dominio 
Feranim  "  1S63;  poul,  "Gnindr,"  p.  706.  — '' Beaune,"  p.  81;  Briii, 
p.  650;  Gui  Pnpf,  q.  21S  (bibl,);  Astruc,  p,  22*  (hunting  in  Lanpiodu n) ,  As 
to  offenBc?a  relating  to  forests  cj,  Saleiltes,  "N.  R.  H..,"  16,  90;  tiacliBensp..," 
61;  E.  Mayer,  g  IS  and  14,  \  10. 

*  Cy.  "Rflth,."  309  cl  aeg.,-  " Sacbaensp.."  2,  62,  1;  "Petnia."  111.  44; 
PatqwtT,  "Inst.."  p.  1»3;  J.  Fabrr,  "Inst,."  to.  31,  1582, 

*  Already  in  the  barbarian  laws  hunting  and  fishing  are  sometimes  looked 
UpoD  08  attributes  of  the  right  or  DuUersLip,  in  tba  salne  naV  as  tlio  gathering 
of  the  isauea:  "Sal.,"  33,  08;  "lUb.,"  42,  1;  73;  "Dai.."  22,  il;  "Alam.,"  103, 
12;  "Roth,,"  300,  a2ft;  '-Capit.,"S02,  39;  813,  18;817,7;82fl,3,6:  -Schwab^n- 
§I>iegcl,"  238.  Frequent  granting  uf  the  "iviscatio  or  of  the  "venatio."  — 
Freedom  to  hunt  and  fish,  which  la  in  accord  with  the  old  Customs  of  the  sya- 
tem  of  coLective  ownerehipj  is  already  attacked  as  a  coDsequeace  of  this;  it 
ia  found  to  be  in  conflict  with  ownershii;  on  a  largi'  scale  and  the  attributes 
which  that  carries  mth  it.  Thu3  we  arrive  nt  the  feudal  period,  —  the  date 
varies  according  to  locality,  —  during  which  fohing  and  hiinllng  are  included 
within  the  preronutivefl;  this  h  the  ve-ry  opposite  of  the  old  custom.  The  cnu- 
meratiou  of  the  "regalia"  in  Roncagliii  only  includes  fiahing;  but  hunting  waa 
likcmed  to  it.  Consequently,  the  freedom  to  hunt  or  to  fish  was  often  granted 
by  thfl  lord,  but  ordinarily  he  resori'ed  for  himself  a  portion  of  the  game  or  the 
figh  taken;  the  big  fish  —  for  example,  the  sturgeon belonged  to  him;  he 
had  a  right  to  a  haunch  of  venison;  "T.  A.  C,  Norm,,"  c.  68.  —  Italy:  detaila 
in  FtrtUe.  IV,  411. 
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the  sound  of  the  bell,  the  bird  in  the  airj  the  fish  in  the  waters.' 
From  these  rights  there  resillteii  as  a  residue  the  right  of  the 
noblea  to  hunt  and  the  Customs  or  lanra  on  the  policing  of  hunting 
and  fishing.' 

J  23f3.  Prarogative  over  Wat*™  (and  public  ways).'  —  The 
law  of  the  Prankish,  period  contrasts  "flumina  pubhea"  mth 
"aquie  aquarumque  decursus,"  pretty  nearly  in  the  same  way  as 
it  distinguishes  "  viie  pubiicre"  from  "  vife  convicinales"  (the  for- 
mer are  roads  "uhi  rex  vcl  dux  egreditur,"  "  Heeratrasae,"  road  of 
the  king;  the  latter,  paths  which  serve  the  neighbors  for  their 
daily  intercourse  and  their  work).*  Roads  and  rivers  given  up  to 
the  use  of  everybody  are  outside  of  commerce,  thua  differing  from 
those  which  are  left  to  private  uae.  Must  one  go  further  and 
maintain  that  they  belong  to  the  king  or  the  lords?*  The  ordi- 
nary doctrine  is  thus  formulated  by  Loyael,  232i  "The  highroads 
and  navigable  rivers  belong  to  the  king;  the  little  rivers  and  roads 
belong  to  the  lords  of  the  land,  and  the  brooks  to  individual 
tenantg,"'  From  thence  there  arises  for  the  king  and  the  lords 
the  right  to  islands  which  may  be  formed  in  the  midst  of  rivers 

t  " Jootioe,"  p.  2M.  Aj  to  Bwarmfl  of  be™.  "Wis.."  8,  6,  1;  "Eoth.,"  319; 
"Bfti.,"  22,  8;  "Petnw,"  UI,  45.  Sm  also  the  Romanut^,  —  for  exftfliple.  J. 
Pahet,  in  hia  "Int.,"  Poayuiw,  "Imi,"  p.  199;  "Et.  At  St.  Louis,"  1.  172; 
see  Ferris  Gvyol,  Fournel,  "  Voisinftge,"'  ibid.  The  "SfihwabenspiMel,"  301, 
allowB  of  their  bcin^  pursued  for  three  dayu;  the  "Sficha.  Wdchb.,"  118, 
authomeis  the  first  tomer  to  take  jHissesfion  of  them  inunediately, 

'  As  to  the  latest  stages  of  li>gislati(>n,  cf.  /•o'IAi(T,  "Propri*t*,"  etc. ;  Fcrnirg, 
see  "  Chasse,"  etc.  (bibT.).  The  Ordinance  of  1631  regulatea  deep-aea  fishing 
and  the  Kathenng  of  the  nroducta  of  the  aea. 

'  IFodon,  "Dr.  des  Eaus,"  IS74;  "Din.  Ital.,"  ece  "Acque":  Sdopii. 
"Acad.  Sfl.  Mor.,"  IV,  289;  La  Ma^tvi,  "Demanio  s.  Spiaggie"  jSiciiian  law), 
1889;  Pmife,  IV, 395;  So/mii,  6223; <;e#(-fce>i,''WftMertecht,"''Z.S.S.,G,  A./' 
lOOO,  173;  Slohbe,  j  64,  I,  p.  635;  j  144;  Atttnte,  "Tutelk,"  p.  101  {walehj, 
fishing) ;  E.  Mayer,  \  9. 

'  -Bai,,- 10,  19:"AJBni.."83;  "Roth.."  151;"WiB.."S,  24e(«e9.  Numer- 
ous Acta  where  there  is  eome  qucstioD  as  to  lands  with  "exitua  «t  reditus," 
etc.  —  WaiU, "  V.  G.."  IV,  Lit  ("noairaeat regalisaqua") ;  -Const. de  FrMSnc 
I."  1158  C"L.  Feud.."  2,  66);  BeaumnnoiT.  c.  25;  Piiagiiier.  "Inst,."  p.  164. 

*  During  the  feudal  period  the  king  and  the  lorda.  justicra  are  contending 
with  one  another  for  the  nagivable  rivtrs;  during  the  Dionarchic  period  the  eon- 
flict  wu  settled  in  favor  of  the  king.  Ordinance  of  I6t39,  27,  41.  But  the  con- 
flict stQl  conlinuied  with  regard  to  unnaWgable  river?'  between  the  lord  justice, 
the  lord  of  tHe  land,  or  eves  mere  copyholdwH  tlvemselres.  Cf.  Bcviarit,  1, 73; 
"Et.  deSt.  Louis,"  1, 131;  "Lorm,'^  VI;  Loyul.loe.  eif.  (aadbibl.);  "Beaun*/' 
pp.  S7,  ft8. 

•  "W'ifl.,"  8.  4,  29;  "L.  Feud-,"  2,  56:  "flmnma  na\'igabilift."  Dimensions: 
Loi/BtJ,  232  et  teg.  (bihl.)- Grimm,  552;  Frrrih't.aee  "Chemin,  Forde  Navarre  " 
IS.  4.  5;  "Saclisenap.,"  It,  2S:  Pathw,  "Propr.,"  no.  264.  Champumn'An  \a 
1846  devoted  a  very  learned  book.  "De  la  Propr.  des  Eaux  Counmtea,"  to 
mwntaiii  the  theory-  that  the  small  rivers  belong  to  the  riparian  owners;  and 
hia  doctrine,  ivhich  is  opposed  to  that  of  the  Court  of  Caasation,  was  sanctiooed 
by  the  Law  of  April  8,  189S.  —  P<uq<ii&;  "  lart.,"  pp.  IM. 
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and  seas,'  to  alluvium  and  the  bed  of  the  river,  and  the  power  of 
establishing  fisheries,  tolls,  mills  ^  and  harbor?.  To  this  Feudal 
conception  is  opposed  the  sj-stem  which  makes  the  running  waters 
B  thing  owned  in  common,  over  which  the  king  only  exercised 
police  power  in  the  general  interest;  there  would  result  from  this 
for  the  profit  of  individuals,  freedom  of  fishing',  of  navigation,  and 
the  right  of  occupying  blanda,  etc. 

1  La7>4sbeTg,  op,  eii.,  {  21;  Peril,  "EKpl,"  II,  461.  Cf.  " Sachflenap.,"  11, 
56,  3;  StMf,  II,  l&2;Loyisd,  239  (fcibl.);  Ckaisemartin,  p,  172;  Loyael,  236. 
As  lo  alluvium,  ef.  Chardan,  1830;  see  "Dig,  [t&i."  old  autnors;  Barttie, 
"•nWriade";  Carmagnoia,  1793,  *tc.;  Pastier,  "Inst.,"  188. 

■  From  the  Frankiah  period  on,  granUng  of  the  right  of  Breoling  mills; 
Purtile,  IV.  400  (dipl.  of  1159);  "L.  Feud.,''^2,  56;  "T.A.C,  Norm./'  c.  60; 
"T,  A.G.,Bret.,"  246;  "Et.dc  St.  Louia,"  I,  111;  Beautemps-Bcauprt,  "Coul, 
de  TAnjou,"  1,  13i;  Pasguier,  "Inst.,"  pp.  270,  16ft. 
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S237.  "Mobilin    Non    Habeat  8e- 
qxit'lam.*' 

1238.  The  Barbarian  Period. 
238.  (I)  Voluntarj-  Diaposseswtm, 
S  340-242.  ( IIJ  Loaa  or  Theft. 
243,  Feudal     Period.  — (I)  Volua- 
tun-  Rt-linquuhmcnt  uf  Pos- 


6244.  ThcSitme.  — tll)LosHorTheft. 

I  245.  Market  Overt. 

f  216.  Reform  in  the  Roman  Dlreo* 
tion  iluring  the  Fourt«oniJi 
ftfid  Fifteenth  C^^atHriea. 

j  247.  Judicial  Law  of  the  Eight- 
ecQth  Century. 


I  237.  "MobUla  Non  Habent  Seduelam."  —  If  our  old  law 

always  recognized  ownership  of  movables,'  it  did  not  protect  it, 
according  to  current  opinion,  by  way  of  action ;  contrary  to  the 
Homan  rules,  it  started  from  the  principle;  movftbles  cannot  bo 
followed.  Whence  comes  thia  peculiarity?  What  is  the  origin  of 
the  sneer  contained  in  Article  2279  of  the  Civil  Code:  "A-i  far 
as  movables  are  concerned,  possession  equals  title"?  A  delicate 
problem,  the  solution  of  which  is  still  widely  discussed. 

The  point  of  departure  of  our  old  leg'islation  is  in  the  system  of 
the  protection  of  rights  by  actions  "ex  delicto"  find  the  exclusion 
of  all  other  means.  The  owner  of  the  movable  object  had  in 
primitive  times  only  the  ordinary  resources  for  recovering  it; 
private  vengeance  at  first,  and  then  the  action  *'ex  delicto,"  wliich 
takes  the  place  of  the  latter.  Sometimes  the  movable  was  stolen, 
or  else  it  was  lost,  and  the  finder  kept  it  for  himself  without  taking 
the  precautions  demanded  by  custom,  which  caused  him  to  be 
treated  like  a  thief.  Sometimes  a  person  who  had  received  the 
object,  at  the  same  time  pledging  himself  to  restore  it,  refused  to 
keep  hid  promise.  In  both  these  cases  the  owner  was  strippssl, 
or,  wliich  is  the  same  thing,  deprived  of  his  ownership;  the  one 
who  plundered  him,  the  man  who  conmiitted  the  wrong,  was  sub- 
ject to  an  action  "ex  delicto,"  but  he  alone  waa  liable;  the  third 

'  As  to  the  acquiring  of  issu^,  cf.  post,  "OwDerehip  of  IahA."  CuBtom  of 
placing  ft  rfiarfc  ^"  Hausmarke,"  fanuly  niftrli)  upgn  coQvsble  flbjflrts  for  the 
purfiOM  of  recogninng  them,  in  the  sam«  wnv  bb  Abe'f  elTects  arc  titiinberod  io 
a  rejpineBt.  Pmhtbition  of  ''intertiare  "  in  the  cbsc  of  objeote  whif )i  hai-"  not 
Gome  "probabile  Biniiim"  in  tbe  '"L.  Rib  ,"  79,  2;</.  33;  "Sal,,  "  9,  2;  27.  l«; 
33,  2  {punching  holes  in  the  ears  of  pattle) ;  "Burg,."  33,  1:  "Roth.,"  ;i48.  etc. 
Cj.  Geffcken.  "L.  8al.,"  p.  1*5  (testa  and  bibl.);  Schroedcr,  p.  14;  Homeyer, 
"Hausu.  HolnMjke,"  3S70.  —  Riglita  of  morking  or  of  reprisal  during  the 
Middle  Agca:  "Btrgerac,"  104;  ■  TouJouse,"  4,  ft;  "Statuts  de  Marseille." 
125^,  3,  5  and  4,  26.  I,ettera  of  m&rque:  Du  Cange,  8e«  "M&rcha";  Rofueau, 
eee  ".Marque";  Ferrike,  etc.,  Und. 
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party  who  acquired  the  object,  into  whose  hands  it  had  passed 
(purchaser,  donee,  etc),  escaped  tberefrom,  whether  he  acted  in 
good  or  bad  faith:'  from  which  it  follows  that  the  owner  could 
not  always  recover  his  property.  Civil  actiom.  in  time,  were 
added  to  or  substituted  for  actioii3  "ex  delicto."  It  was  only 
with  great  difficulty  that  they  were  freed  from  the  penal  element 
which  they  contained:  a  proof  of  the  ob»;iirity  and  inadequacy  of 
the  early  authorities. 

§2X8.  The  Barbarlaii  F«Tiod. — Though  the  documents  may 
be  very  obscure,  an  examination  of  them  leaves  the  impr^sion 
that  one  is  not  very  far  from  a  primitive  state  of  things;  ngainst 
the  man  who  "malo  ordine  posaidet,"  the  owner  of  a  movable  is 
only  given  penal  actions,  or  actions  given  under  analogous  con- 
ditions and  subject  to  the  same  restrictions.  Detailed  contro- 
versies concerning  which  there  is  some  doubt  do  not  seem  to  be  of 
such  a  nature  as  to  shake  this  general  result.  Let  us  draw  a  dis- 
tinction, so  that  we  may  clearly  understand  the  economy  of  the 
Barbarian  law,  between  the  ca^e  where  the  owner  of  the  movable 
has  voluntarily  disposaeased  himself  of  it  and  that  where  the 
movable  has  been  taken  away  from  him  against  his  will,  —  that 
is  to  say,  has  been  lost  or  stolen, 

§  239.  (I)  Voluntary  DlapossesBion.  —  An  object  was  lent, 
bailed,  or  given  as  a  pledge,  etc.  The  owner  had  an  action  for 
its  restitution '  against  the  borrower,  the  depositary,  the  pledge- 
creditor.  He  would  either  obtain  the  thing  itself,  or  its  value 
if  the  thing  had  perished  or  the  "accipiena"  had  disposed  of  it. 
la  this  latter  case,  if  the  "accipiens"  were  insolvent,  the  owner 
would  gain  nothing  by  suing  him.  He  would  nwd  an  action 
against  the  third  party  who  withheld  the  property.  He  was  not 
given  the  action  "in  rem,"  either  because  the  Barbarian  law  did 
not  recognize  the  reclaiming  of  movables,  or  else,  which  seems  more 
correct,  because  reclaiming  existed,  but  it  was  siibordinated  to 
the  same  conditions  as  were  actiona  "ei  delicto";^  only  a  few 

'  Unties  he  can  be  accuied  of  iictual  complicity,  which  admite  of  his  being 
treated  sinnilarly  to  the  delinquent  himself,  which  woulj  be  a  very  rare  thinff. 

'  Action  "de  re  piastita.  according  to  the  "L.  Sal.,"  51.  PoU,  "C«n- 
trarts,"  This  action  had  finit  of  all  a  peoal  chniacter,  juat  aa  the  "actio  de- 
positi"  in  RomF?:  accordinj;  to  the  Salic  Law  it  would  acem  rather  to  be  a  civil 
action  "ex  cuntractu."  The  tortaulo,  "quia  res  meas  noliiifiti  reddcre,"  does 
not  imply  that  th«  pl«intifT  is  boLiid  t-a  prove  his  ownership;  it  ia  sufficient 
if     show  a  loan.   Cf.  Geffck-eTt.  "L.  Sal,,"  p.  203,  and  authors  cit«d. 

'  Heueler  considers  as  rcfj  every  action  including  the  formula,  "Malo 
ordine  possidca";  and  it  i^  an  action  of  thia  kind  that  ia  mentioned  here.  It 
may  be  qualified  as  a  reclaiming,  but  it  is  a  very  ditferent  kind  of  reclaiming 
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Iaw3  which  hod  been  affected  by  the  Roman  mfluence  granted 
tlie  action  "  in  renn ' "  against  third  parties,'  How  are  we  to  explain 
this  peculiarity  of  the  Barbariaii  law?'  It  seems  as  thuugh  a 
stronger  means  of  protecting  the  ownership  of  movable  property 
ought  to  have  been  introduced  into  tliis  legislation.'  Two  prin- 
cipal explanations  have  been  offered. 

lat.  The  action  against  the  bailee,  who  is  resjwnsible  even 
for  accidental  loss  or  injury,  suffices  for  the  owner  of  the 

from  the  Iloman  "vi&dicatio."  One  ciui  also  tia.y  -mih  JaSbS-Dueal  that  there 
in  no  ronlainung;  the  practEcol  result  from  the  point  of  view  that  we  take  Is 
the  same,  c/.  Pertile,  IV,  2.i5;  H iviuinn,  p,  e&. 

'  It  is  well  understood  thiit  he  dofts  not  have  beaidies  this  the  peraonal  arttoa 
"kc  contractu"  or  "ex  delicto,"  tor  there  U  no  qiicatioTi  of  any  contriLct  or 
tort  betwfien  him  and  the  owii'er.  The  ejdatcnceof  the  rcclaimlni!  of  movables 
admitted  by  the  I^kjiI  historians  from  the  bcj^iaiiing  of  the  ninclfcnih  century, 
cf.t  for  example,  Ekhhorri,  261,  was  BKiiin  reci^atly  ujihdd  by  Hermann, 
p.  60,  who  critir^isee  the  majority  of  the  aeoeptcd  iJcod  aeca  ud  the  -contrarv 
theory  lui  opinion  derived  from  the  doctrine  uf  Alhri^ciU  ypon  the  "G«were.  ' 
Principal  ailments:  (A)  Nowhere  do  the  biuburian  tc!fts  formutate  the  rule 


of  the  (!X(ilui£iaD  of  the-  rcetaiming. 
formally  concede " 
"Alam.,"'  no 


ion  of  the-  reeliuming.  (11)  On  the  contrary,  there  are  lawa  whieh 
cedeil  to  theom-ner: '•Eiiric,"  3851;  "Wis..  "5,  4.S;  "BiU.,"  16.  4: 
;"Rib.,"72,  1;  "  Burg.,- 83,  Ii"L.rap.  Roth.,'"  232,5;  "Irm.'' 
35.  1.  — HAvinK  accepted  this  stiirtiag  jwint.  we  must  now  explain  the  Ae~ 
velopment  of  the  rule:  "Movables  cunnot  iie  foUowwl,'_'  which  figures  in 
later  testa,  and  the  fact  that  it  ia  found  in  the  very  legislation  where  the  Ger- 
manic element  or.cupiea  a  preponderntinn  plane.  Hfrmaim  offers  us  ingenious 
conjecturoe.  One  tMui  al»o  acc  tiiut  the  maxim  did  not  have  the  power  which 
was  attributed  to  it;  it  would  only  contcinpUti.'  certain  refitrictiooa  upon  ro- 
cldmiag,  —  for  example,  the  lack  of  the  right  of  diatraiat  io  matters  nlatiAg 
to  mortgiuea  or  tho  praeticfil  imtKi^ibility  of  reeogmzini;  movabl&i  that  have 
no  partioiilar  mark  ornign  about  theni.  Jurisprudence,  drnwing  its  inspiration 
from  tliese  precedents,  and  wishing  to  give  u  more  coiuplete  satisfaction  to 
the  growing  mteresta  of  commorce,  must  have  supprosaixl  tlmreclairningby  the 
ontier  and  thus  arri^-ed  at  Art,  2279  of  the  Ciri!  Cjjde. 

*  On  the  other  hand,  the  reclaiming  of  movables  appears  in  many  of  the 
old  legiitlatinns,  for  example,  "L.  de  A-lanu.''  S,  201 ;  Kabyle  Cuatosia  accorcl- 
ing  to  flaitoUau  and  Letoitriictur,  "  La  Kabvlie  '  II.  223. 

'  The  partiaana  of  this  eyiitem  reply  to  the  argumenta  o[  the  preceding  view 
by  s»yiitg  that  the  texts  winch  it  depends  upon  have  been  aubjccte<l  to  Uie 
Roman  influence,  and  that  if  a  refusal  to  altriw  a  rffilaaming  is  nut  eiqirt-ssly 
formulated  in  the  documents  of  the  barbarian  period,  thi^  La  to  be  acoouutcd 
for  by  reoHon  of  the  gpnerid  motives  ^von  in  the  text  (.trf.  silence  of  ihc  Ens- 
liah  texts  of  the  feudal  periml).  =—  As  supywrting  their  thesis  ihfv  give  the  fol- 
lowing  special  reasoas:  (n)  The  old  procedure  did  not  include  many  Horta  of 
artion;  had  it  admitted  of  the  reclauning  of  movables.  The  text  would  have 
eystematised  it  in  its  application  against  thirrl  parties;  their  silence  upon  tliia 
point  b  decisive;  cf.  action  of  theft,  fi)  The  exi-tusion  of  this  redaiming  in 
the  at'stfim  of  the  barbarian  law»,  where  the  civil  and  criminal  action  are  con- 
fused, uid  where  thcp;  ie  only  room  for  cuaiplaintss  ("damora"),  is  reajily 
undontood.  {e)  The  Custoinary  ip&xira,  "Alov^blefl  have  no  caowqutnOM, 
ja  not  ^ct  forth  in  the  later  nourceti  of  the  law  ad  being  an  innovation,  and  the 
economic  eondition  of  the  twelfth  century  would  not  be  Bu(Gci(>nt  to  account 
for  an  innovation  such  aatheexclumon  of  r!ii«  reclaiming,  {til  Finally,  they  cite 
the  \a\va  of  Ifotl  It  Bon,  "Code  Vi5ned(ilipn."  n.  3'2  [cf.  Hermann,  p.  §4).  — 
Th»«  reasons,  although  in  our  opLoton  well  founded,  leave  the  controversy 
still  open. 

290 


Topic  2]  SrSTEHf  OF  OWNERSHIP  OF  MOTABLES 


L5  239 


movable:  "where  you  have  placed  your  confidence  you  must  seek 
it,"  aaya  an  old  German  gibe; '  he  has  only  himself  to  blame  Tor 
having  misplaced  it;  he  could  not  be  unaware  of  the  fact  that 
he  was  laying  liimself  open  to  many  riaka;'  and  third  parties 
who  dealt  with  the  possessor,  who  saw  him  with  the  object  in 
undisturbed  possession,  perha,p9  for  n  long  time,  and  whi>m  not 
one  notorious  fact,  like  loss  or  theft,  had  put  on  their  guard, 
could  not  be  boujid  to  make  inquiry  as  to  his  title,  2d.  Accord- 
ing to  another  opinion,  the  reason  for  the  absence  of  the  action  is 
accounted  for  by  the  characteristics  of  the  old  procedure;  the  old 
Custom  provides  for  formal  procedure  based  upon  solemn  acta, 
3uch  as  the  giving  of  the  "fcstuca,"  or  upon  material  facts,  such 
as  the  delivery  of  an  object;  outside  of  offenses  and  aets  of  this 
kind,  no  procedure  la  thought  of;  now,  here,  the  offense  cannot  be 
blamed  on  the  third  party  who  withholds  the  object;  between 
him  and  the  owner  there  has  been  neither  a  matenal  act  nor  a 
solemnity  upon  which  it  would  be  possible  to  base  an  action.  In 
our  opinion,  the  reason  relating  to  procedure  and  the  practical 
reason  gave  each  other  mutual  support;^ 

'  C/uiiaemartin,  "Proverbes  du  Dr.  Geno.,"  p.  195;  GlaninRe,  10,  13,  2; 
Um  iniTi,  p.  129. 

=  The  "Bccipiena"  fftftj*  destray  the  objNt,  cau-se  it  to  disftppeaj.ftncl  refuse 
to  do  anything  in  ease  it  la  stolen  or  lost.  It  is  to  the  advantofle  of  the  oimer 
to  allow  the  "aeeipiena"  to  bring  theimcertiiia  uution  of  thtft  a^oiibst  Ihe  l.hicf. 

*  Other  GKpliinationg,  cf.  JnbbS-Duval,  p,  S5.  —  lat.  "MobiUum  vilia  poB- 
BMBio":  Renawl,  "R.  de  Lig.,"  I&45,  371. — 2(1.  Importance  of  possesaion  in 
the  Germanic  law;  the  owner  who  does  nut  have  p«tsscssion  is  absolutely  de- 

firived  of  the  thing  (excepting  it  be  stolen).  Cf.  Albreckl,  "Gcwere,"  p.  01. 
t  oucht  to  be  ihe  same  with  regard  to  imniovablus.  —  3d.  Tlie  owner  of  the 
movable  has  acted  ffxilishly,  whereas  tho  person  who  acquired  the  movable 
in  good  faith  is  in  no  way  to  blame:  Walt^,  "  D,  Itet'litsg,, '  n.  705.  —  This  ia 
all  very  well  in  our  time,  but  the  old  law  reascms  in  ruther  a  ^lifTereat  manner; 
it  Bays  tothe  owner:  "Where  you  have pliiced  yo.vir  confidence.  .  ,  ."  ltdoea 
not  punish,  the  carelea^  owner  who  haa  not  securely  lied  up  hia  horse  by  for- 
bidding him  to  roclaim  it  from  a  jicrson  who  purchases  it  in  good  faith,  tVTien 
the  objt^et  which  has  been  lent  has  been  stolen  from  the  borrower  and,  coaae- 
qiicntlv,  tlie  owner  is  in  no  way  to  blame,  he  ha.^*  no  action  agaiast  the  tliief.  — 
4th,  The  borrower  lias  a  right  to  alienate  thp  object  received  in  the  aame  way 
09  the  fiduciarj'  acquirer  at  Home;  Gerher,  "D.  Privatr,,"  5  102,  Thb  theory 
ia  confu.seil  with  llie  one  set  forth  in  ttiu  tu.vl  in  the  first  plaoe_.  —  5th.  There  la. 
a  presumption  of  ownersliip  in  tlm  third  party  who  ncquirea  the  movable 
wJiejv  the  movable  has  neither  been  stolen  cii.>r  lof?t;  B'jt,  "Beweisurtb,,"  150, 
No  doubt,  but  why  slioviid  the  true  own^r  not  he  allowed  to  overthrow  this 
presumption?  —  6th,  Executory  oharaeter  of  the  Germanic  procedure  (c/. 
"pignoria  capio"  in  Roman  law);  the  proeeeding  ia  more  in  the  natore  of  a 
distraint  than  of  a  cmtest  ovor  eonflieting  interests  ("  BetreibunKsverfalircn" 
in  the  .Svriss  Cantons).  Now.  there  is  no  esecutory  rittht  ^  apiaihst  the  tliird 
party  who  aciiuires.  and  thenceforth  no  distraint  ia  nosxible  (flaislcr.  op:  o'/,). 
—  Johb(~lhipal,  p.  89,  objeets  that  in  the  sLxtcentn  century  reclaiminc  vraa 
admitted  in  France,  and  that,  nevertheless,  very  often  tho  proceeding  began 
by  a  distraint.    U  is  none  thelesa  true  that  there  ie  acLoBecoaoeation  between 
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§  240.  (11)  Loss  or  Theft.'  —  Let  us  first  of  all  observe  that 
the  fiuder  is  treated  like  the  thief  when  he  does  not  fulfill  the  cus- 
toaiarj'  formalitiea  intended  to  Dotify  third  parties  of  the  fact  of 
the  discovery;  so  that  what  we  shall  say  with  respect  to  tlieft  is 
applicable  to  loss  *  According  to  the  Fraiikish  law,  the  victim  of 
a  theft  starts  a  search  for  the  objert  which  has  been  taken  away 
from  him;*  he  siunmons  his  neighbors  and  calls  upon  them  to 
help  him,  places  himself  at  the  head  of  a  group  of  them  ("trus- 
tis")  *  and  follows  the  trail  of  the  animal  or  of  the  object,  which  has 
been  stolen  ("  Teitigium  minue  If  the  tracks  lead  to  a  house, 
the  man  who  has  been  robbed  carries  out  a  search  of  the  house 
("scrutinium")  under  conditions  which  recall  the  "perqulsitSo 
lance  licioque"  of  the  Roman  law.*  Once  the  object  has  been 
found  as  a  consequence  of  this  proceeding,  which  constitutes  a 
remarkable  case  of  " SelbsthUlfe, "  the  "vestigium  minans"  shows 
that  this  object  bears  his  mark,  follows  this  mark,  and  declares 
that  the  thing  belongs  to  him.  Only  if  the  search  has  taken  place 
at  once  and  without  any  interruption,  and  the  object  has  been 
found  within  a  short  period  (three  nights),  shall  the  offena*  be  re- 
garded as  flagrant;  ^  the  man  robbed  shall  be  authorized  to  take 

ttu9  opinian  and  the  one  which  b  set  forth  in  the  text:  if  the  nld  procedure 
sUule  out  Kith  a dbtrnint,  thia  m  rather  due  tu  the  reamns  set  forth  ia  ihe  text. 

'  See  " ObligatioDS. "  "UfTi^naea."  Sec,  especijJIy,  Brtiimcr,  "D.  Recht^ 
gcsch.,"  11,  j  139;  "Anliq.  C.los^ar.,"  wse  "  DicbetiiLl." 

»  "Rib.,"  75,  80. '■Rotb.,'';J43;''Ww.,''8.'i,H;5.e:''Baj,,''2, 12;  "Alam.," 
"L.Guill.  leConq.,"  I,  ii  (Sc/i<j,id.  p.324J ;  ■*  Magd.  Fr.,"  1, 13,  l.~Hermann, 
p.  158  ("per  tr«a  mwcaB");  Chaisemcrtin,  p.  492:  to  liid^  Gomethlnff  which 
one  baa  found  is  the  same  thioj^  as  to  slcal.  —  Cf.  "Ealrftj-s,"  "Petrtie,  '  3,  4. 

•  Aeauoiing  thai,  thi?  thief  is  nal  knowD;  otbcrwiso,  it  would  oaly  be  oeces- 
tBJy  to  hf^ii  the  action  of  theft  ag&imt  him. 

•  "ShI.,"  66;  IleatiU.  "Graga*,"  ed.  SchUsel.  2.  1153;  €f.  "T>k.  Chlot  ," 
{  16:  official  search  by  the  chief  of  the  hundred  at  the  head  of  a  "t-ruetis," 
probatil.v  in  a  case  where  it  was  oecesaary  to  go  outcidc  of  the  hundred;  re- 
spoikiibility  for  the  theft  upon  the  hundred  where  the  tracoc  led  if  the  object 
«-as  not  found.  CJ.,  "Burg,,"  19.  2  ("vcMua,"  "vdufl"  -  "index  vis"); 
"  M.  G.  H..  L  L„"  3,  467;  "  Wis.,"  7,  4,  2;  "Cut.,"  81. 

»  "Sal.,^'  37;  "Rib.," 47;  "Burg.,"  18;  "Roth.,"  208.  r/.Goiiw,  111,193; 
Virte,  "Mn.,"  VllI,  209;  Hermann,  p.  32;  Bninner,  II,  496;  London,  p.  3ft3. 
The  trail  may  bo  followed  in  Greece  among  the  Scandinaviana,  etc.:  Grimm, 
'•EL  A.,"  639;  £>arwi<,  " Etudes,"  p.  299;  Poaf,  'Ethnol.  Jurisp.,"  11,  41*. 

•  In  tii«  old  times  the  "vestigium  minan.i "  was  authorited  to  enter  the 
house  by  farce,  but  he  iras  held  liable  to  par  a  Rae  if  the  Dbj4>ct  was  nnt  found 
tbenan:"Alftm.,"6,  3;';Bai.."  II,  2;  "D,  TaBBil.,"  4, 13;  "Cout.de  .lutlaiid," 
2,  Q7:  "Gout,  du  roi  Chriatophe,"  IS,  2.  According  to  another  aystcm,  violence 
was  lorbiddeD,  but  whoever  offered  oppoution  to  the  search  was  treated  like 
*  thief:  "Rih,,"  47;  "Burg,,"  16.  103;  flrynwr,  II,  497.  Cf.  action  "furti 
prohibit!."  Murine  the  feudal  period,  wager  before  search.  —  Penalties 
against  whoever  hides  the  stolen  abje«t  in  another  man's  houae  {''finnbero"}: 
■'Sal  ■'  16,  I;  17,  1;  34,  4;  -Rib.,"  45;  Goiu*.  III.  187  ("a.  furii  ohluti"). 

'  fill.'  diSerence  between  flagrsuit  theft  and  ordinary  theft  is  readily  Gx- 
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back  the  object  from  th«  hands  of  tlie  one  who  withholds  it,'  and 
this  shall  close  the  proceetiings. 

§  241.  Thft  Same.  —  If  the  object  is  only  found  after  the  ex- 
piration of  the  legal  period.of  three  nights,  the-  theft  is  no  longer 
flagrant  and  the  proceeding  is  not  so  simple.  To  the  extrajudicial 
phase  there  is  added  '  a  judicial  phase.  The  seizure  of  the  object, 
the  "Anefang"  of  the  "  Sachsenspiegel,"  ^  which  closes  the  extra- 
judicial phase,  becomes  the  point  of  departure.  These  forma  re- 
call those  of  the  "legis  actio  per  sftcramentum"  (sham  combat), 
with  tlus  difference,  that  they  take  place  outside  of  the  tribunal. 
The  petitioner  takes  hold  of  the  object  with  his  left  hand,  and, 
holding  a  weapon  in  his  right,  swears  that  he  is  placing  his  hand 
upon  a  thing  which  is  his  (that  is  to  say,  on  a  thing  which  has 
been  taken  away  from  hira);''  his  adversar>',  in  the  same  posi- 
tion, swears  on  his  side  that  the  thing  belongs  to  him,  or  that  he 
vouches,  a  warrantor,  "  quod  ad  earn  manum  trahat  qui  ei  ipsam 
rem  dedit."  *  It  la  only  in  this  way  that  the  man  detaining  the 

lidned  by  the  idea  of  vengeanos:  the  angftr  of  the  victim  is  more  intense  when 
e  taken  the  guilty  man  in  the  very  act  lef.  Roman  law:  "fuftum  manifestum" 
and  "aeo  mimiffistiLiiii"').  The  surne  obsRsrvatiun  iipulies  to  the  extrajudidal 
characi.ur  of  tlio  t)roct«Juri>:  Jobbi-Dnviil,  p.  70;  "'SiwKsensp.,"  II,  —  "  Li- 
zrBtio"ofthethieftiikeninthea(rt:  "Rib.,"  41,  73,  77;  "Sal.,"  32;  "BurK.,"33. 
More  severe  pwuiltics:  "  Witlir.,"  25;  "  jEthelst.j"  4.  3,  6.  —  la  the  miin  who 
ivithKolda  property  treated  like  a  thief  for  this  reaaoo  alone?  Controversy : 
Yea,  according  to  J ohbi-Duviii.  To  the  contrary,  eee  flru«rier;  —  Gfuktr,  3,  6; 
"Cout.  de  JuUiu»<l,"  2,  106  (ho  is  not  allowed  to  defend  himself) ;  "Hib.,"  41, 
2;  "PaotUfl  Childeb.,"  b.  10. 

'  "Sal.,"  37:  "Rea  suaa  per  tercia  manu  aEramiro  debet."  Various  in- 
tFrpretationsf  He  toAios  back  histhinK,  but  in  order  to  do  this  he  should  swear 
n-'ilh  three  fellow  oath-takerB  that  it  belong.*  to  him,  — cf.  "Et.  de  St.  Louis," 
II,  20;  "N.  R.  H-,"  1S78,  220  {JoMS-Davu!,  HeuslerY.  he  must  promise  to- 
gether with  a  surety  that  he  will  take  upon  himself  the  action  for  the  third 
partv  who  haa  acquired  (firuitiier).  "  Aaromirc"  mcane  ordinarily  to  promise 
by  "fidea  facta";  "  Rtb,,"  33,  4;  J^oriAre,  no.  479;  TAdvefiin,  "N.  It,  H,."  1880, 
fli;  ]87S,333i  '■Bord„'M^7;  80oi>uCan3e,  Ce^cfce".  p.  IM  (bibl.);  .ScAroeder, 
y.  373  (texts);  //ermann,  p.  113, 

'  Cf,  London,  p.  92.  The  connection  between  the  "veatigii  minatio"  &nd 
the  "Anefang"  Ls  disputed. 

•  "Anfangen"  equala  to  digtrain:  Hermann,  p.  8S. — Other  applicutionH 
of  this  proMdure;  BeAreniJ,  "Anefang  u.  Erbengifwere,"  1885.  —  For  Sohm 
the  "  Anprang"  is  a  formal  act.  Criticiam  oF  this  idea  in  London,  p.  34.  —  It 
takesplaee  in  eourt  in  the  thirteenth  century  (ib.,  p.  52)  in  Germany. 

*  The  depositar>-,  etc.,  could  not  swear  "quod  in  propriam  rem"  ("'Rib.." 
33,  1)  il  lluH  was  an  affirmation  of  the  ripiiht  of  ownerahip:  Stobbc,  II,  616; 
"  Akt.,"  5;  Ford,  "Chartea  CommimalM  du  P«yb  de  Vaud,^'  1872,  p.  98.  S  15. 

^  Necessity  for  immediate  reply  under  penalty  of  seeing  the  plaintiH  take 
poflsesaion  of  the  thing,  Afguinent  to  the  contrary:  "SaJ-,"  37;  "Roth-," 
232;  "  Burg  ,"  R3,  I.  —  It  ia  possible  that  the  withhoider  may  reply,  "qiiod 
foRironem  suum  neaeiat"  ('-Rib.,"  33,  4;  "Sal  ,"  47,  2;  "Bai.,"  9,  7;  "Lib. 
Pap.  Koth.,"  2321  and  swear  it  bintore  the  tribunal;  he  Is  not  punished  as  a 
thief,  but  is  hmited  to  restoring  the  thing:  /no,  25;  Ltmdon,  p.  316;  £eau- 
manoiT,  34,  3. 
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object  can  dear  himself  of  the  accusation  of  implied  theft.  — by 
means  of  this  formaUty  ("exuere  se  de  latrocinio,"  s&ys  the  Sulic 
Law).  In  the  first  case  the  action  is  decided  pursuant  to  the 
usual  rules;  in  the  second,  it  becomes  comphcated  by  reasoa 
of  the  recourse  to  warranty.  It  is  always  necessary  that  the  par- 
ties'  should  appear  in  court  Tvitli  the  object  in  litigation.'  The 
defendant  can  pJead  that  he  came  into  possession  by  some  law- 
ful title;'  by  this  means  he  overthrows  the  accusation.  As- 
suming a  case  where  the  thing  has  been  transferred  to  him,  be 
finds  himself  under  the  necessity  of  naming  his  transferor,  and 
of  promising  that  the  latter  will  appear  in  court  ("intertiatio")-* 
The  recourse  to  warranty  is  thus  followed  from  one  warrantor 
to  another  until  the  first  warrantor  13  found.''  In  the  mean- 
while the  thing  stays  temporarily  in  the  hands  of  the  mati 
who  actually  withholds  it;  it  has  been  thought  that  the  thing 
was  confided  to  the  sequestrator,  which  seems  to  us  more  reason- 
able,  and  which  was  done  later  on;  but  during  the  Frankish  period 
the  very  heavy  responsibility  wluch  weighed  upon  the  holder 
appeared  sufficient  to  assure  the  bringing  into  court  of  the  object 
in  litigation.'  Before  the  tribunal  this  object  passed  from  the 
hands  of  the  holder  into  those  of  the  warrantor,  and  the  latter 
took  the  defense  upon  himself;  the  holder  disappeared  from 

'  Enfffinempnt  eotered  into  by  them:  "Lib..  Pap.,  Roth./'  231;  "Biirg.," 
83.  Dclavs  vnrj'inn  ttPconUtig  jw  the  worrantoT  is  mope  or  \esa  dist&nt: 
■•Sttl,"  47':  40or80dft>'8;  '■Rib.,"33;  "-Elhelr.,"  2,  8;  Hiotk.,7,ia:  "Roth.." 
231.  —  RcHultd  of  default:  beiog  put  "«ytra  sermoncm  regu,  distramt 
upon  the  kom^  of  the  defftultcr.    Cj.  Benumafurir,  34,  3. 

*  Aa  to  tlie  object  in  iwart,  cf,  "Alairi.,"  87  (clod  wf  earth  under  seaJD: 
"Bw.,"  12,  3  tutd  16.  17;  Hmtard.  "tbut.  AiiRlo-Nnrm.,"  111,645.  Deaih 
of  B  stolen  slaves  who  la  buried  at  the  croseratHU,  his  feet  t.ird  with  a  twisted 
bnoch  "retorla."  which  comes  up  out  of  the  ground  ooii  which  should 
"de  moUU  in  mattU  nubulare"  dQtU  the  thicl  ia  f ouud :  '"[Ub-,"  72. 
—  A  slave  who  hiw  run  away:  unleai  he  is  repToaentod  within  Iho  legal 
delay  the  ^ilt  of  the  Aceusea  is  li>ok(?d  upon  proved;  but  the  Capitu- 
lajT  of  803.  13,  allows  him  to  justify  !iim.*flf  bv  oath.  —  Cf.  "Alain,,''  87; 
"jJai.,"  12.3  and  16. 17;  "Roth.,"  313. —On  the  "  quadruvium"  c}.  Hermann. 
p.  139. 

•  For  example,  if  it  Li  a  case  of  an  animal  bom  in  hia  titf^Ie:  "Sal.,"  60; 
Ht*wU;  "Bai.."  16,  II;  "L,  Pap.  Uoth.."  "r-deOuill,  laConq.,"  1.  21; 
"..Elhelst.."  2,  9;  "  Schwabenap,,"  II,  93;  "  Cap,  Chiideb.,"  c.  I.  C/.  Umnann, 
p.  Hi;  London,  pp.  162,  342. 

<  "Sal.,"  47^  ifr.,  74.  —"Cap.,"  ed,  Bor.,  II,  440;  Du  Canft.  Me  "Int«r- 
tiife";  //wrta-m.p.*)fland  VII;  bihl.  in  Gfffcfcen,  "L.  Sal."  "OriftaM,  A.  C," 
370,  380;  "N.  C  ,  '  444.  454;  " .ImieiM,"  toirteenth  century,  76;  "JoBtioe,"' 
p.  aOO;  JobbS-Duval,  p,  42. 

*  "Rib.,"  72.  I;  "Bai.,"  16.  11.  No  Umit  to  these  buoccshIvp  recourses, 
atleastinthe  beginiking:  Bntiuier,  "D,  R.  Q.,"  11,  502;  Lawol  OttoLia 

•  CJ.  "Bib.,"  74. 
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the  proceedings.'  U  the  warrantor  refused  to  accept  the  obiect, 
thb  gave  rise  to  an  action  betweeu  himself  and  the  holder, 
which  was  settled  by  means  of  the  duel;  the  holder,  convicted 
of  having  had  recourse  to  warranty  without  reason,  was  punished 
like  a  thief.' 

§  242.  The  Same.  —  The  action  the  procedure  of  which  we 
have  just  outlined,  the  only  one  which  springs  out  of  theft,  is  a 
pcnttl  action,  whether  it  be  brought  against  the  thief  himself 
("actio  furti,"  properly  so  called)  or  against  a  third  party  who 
withholds  the  object  (a  reclaiming  of  the  movable).'  The 
only  one  authorized  to  briag  this  action  is  the  man  robbed, 
whether  he  be  owner  or  not;  the  lender,  the  pledgor,  etc.,  have 
the  action,  for  it  is  sufficient  that  the  thing  which  they  have 
lawfully  in  their  possession  should  be  taken  away  from  tliem  to 
allow  them  to  take  vengeance  for  the  injury  received,  or  to  per- 
mit of  their  bringing  action,  which  is  a  milder  form  of  vengeance; ' 
in  such  a  case,  the  action  of  theft  is  not  maintainable  by  the 
owner  of  the  property,*  Tho  man  who  has  been  robbed  is  not 
able  to  sue  the  thief  and  the  third  party  who  withholds  the  ob- 
ject, at  one  and  the  same  time.  If  he  fail  in  his  action,  he  will 
suffer  the  penalty  of  theft.*  Retaliation  is  the  compensation  for  the 
risk  which  the  defendant  runs  in  the  dangerous  procedure  which 
is  directed  against  him.  In  places  where  the  law  became  milder 
the  penalties  were  less,'    The  defendant  who  is  found  guiltj' 

1  Pwit:  "Doctrine  of  Warranty,"  "Sale."  See  Hermann,  p.  84;  "lib. 
Pap,  Roth.,"  231. 

»  "Rib.,''  33,  3;  "Cap./'  803,  "pd.  I  Rib.,"  7;  LoerMh  arvi  SdKf,,  no.  93; 
"Am.  de  J^rua.,"  "C.  des  B.,"  256;  I^yecl,  699. 

*  Very  diverse  opinions  na  to  the  nature  of  the  "AneriuiBalclage";  tf. 
analvsia  in  Loivion,  oj).  erf.,  introduotion.  —  The  penal  character  of  the  action 
results  from  its  being  pven  to  «  pereon  who  is  not  the  owner,  from  the  fact 
Lhnt  ir  the  pImotitT  fails  in  his  action  be  incure  tho  peniilt.v,  and  also  from  the 
fact  that  the  person  who  hits  bi;tn  robbLii  nannot  proceml  asahist  thi?  thief  and 
agtiLnst  ihe  tliirci  party  who  withholds  the  object;  at  the  aame  time.  —  The 
Gunimeatarics  upon  the  Lombard  law»  bear  witness  that  thiH  action  was  giveii 
up  in  order  to  prDcml  acwniing  to  the  Eoman  law. 

'*  A  ehort  delay  (pcrhapa  a  y«ar  and  a  duy)^  bev.BU.36  he, who  allows  the 
euBtomary  time  to  go  by  la  looked  Upon  aa  having  ^pven  up  all  idea  of  ven- 
geaiioe  Kiwaelf:  "  I,,  de  Guill.  le  Conq,,"  J,  3  and  8;  1,  21;  Hermann,  VI,  105, 
lUft;  "Dee.  Childeb.."  3  (lOyeara). 

'  Which  pruves.  that  the  action  is  not  acuorded  to  the  depoatary,  etc., 
umply  because  he  m  better  informed  and  in  a  better  pi>sition  to  act  than  the 
DWaer  is;  but  thia  is  not  always  tru«.  Ferlile,  IV,  257,  maiatainB,  it  is  true, 
thut  the  owner  would  have  the  action,  for  ex:ample,  if  the  deptository  were  in' 
Bolvent.  — "Rib.."  72;  "Cap.,"  803,  c,  12;  "Liut.,"  131;  "WiaV'  5,  5,  3; 
"Bai.,"  15;  "Sohwobenap.,"  230;  Schreu«r,  " Verbrechenakonkurr.,"  p.,  60; 
Sthroder,  p,  348. 

'  "Bai.,"  S.  18;  "Roth.,"  242;  "^th«Ibr.,"  3,  9. 

'  "Burg.,"  19,2;  83,  2;  "Rib.,"  47,  3;  "Sal."  (HeaaeU);  "Dec.  ChUdcb.," 
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pays  his  adversary  the  composition  for  theft,  restores  to  him  the 
object  stolen,  or  if  this  be  no  longer  in  existence,  its  value  and, 
furthermore,  gives  him  a  sum  of  money  to  indemnify  him  for  the 
time  he  has  delayed  in  making  the  restitution.'  These  three 
items  are  designated  in  the  law  of  the  Kipuariana  by  the  words: 
"texaga,"  "  capitale"  and  "dilatura."  * 

§  243.  r«udal  Period  (tenth  to  fourteenth  century).  —  (1)  f  o/- 
nntary  RclLnquishineTii  of  Possession.  — The  Customary  law  seems 
to  be  divided  between  two  opposite  tendencies,  —  one,  which  is 
Roman,  allowing  the  owner  to  reclauu;  *  the  other,  which  is  Ger- 
manic, refusing  to  allow  him  to  do  so.  In  these  same  Books  of 
Customs,  solutions  which  contradict  one  another  are  met  with. 
Moreover,  it  is  probable  that  the  old  law  still  predominatea;  one 
can  see  that,  as  a  general  thing,  the  owner  is  reduced  to  a  personal 
action  against  the  depositary,  the  pledgee,  etc..  to  whom  he  has 
entrusted  bis  movable;  '*  so  much  the  worse  for  tiim  if  he  has  mis- 

c.  3;  "8achseiiap.„"  I.  53;  II,  35;  " Schwabenap  ,"  317.  Aa  to  the  Hindu 
ftnd  Scandioavian  law.  r/.  JfAbi-Dutnl,  p.  69. 

'  "Rib,,"  17;  US.  "8Bj.,''2.1efe«q.  — l8thefineofthe"Anefaiig"ofthe 
Customs  of  the  Middle  Agee  alreadv  added  to  those  neiwJtiea  of  the  bar- 
banan  penod?    CJ.  "Mam.^"  2,  88,  90;  "Dec.  TafisLI.,''  4,  li;  "Wis.,"  5,  4, 

5.  ~AsUi  CKC«ptii>n,  there  is  &  right  for  the  mthholdcr  to  obttun  the  pri«e  or 
A  portion  ot  the  price:  "Bai.,"  9,  7;  "Wis.,"  7,  2,  8;  Hlolhar,  16;  "Bure.," 
107,  8. 

»  Cf.  "L.  Fr.  Cham.."  2.%  27;  Jobbi-Dw-al.  p.  68.  —  Aa  to  the  "dilatura." 
or  "wirdira  "  eontroversj',  ej.  Tamastia,  "Arch.  Giur.,"  1897,  p.  345;  Vandrr- 
kindere,  "Acad,  Bolg.,"  41;  Grimm,  "R.  A-,"  655;  Brunner,  II,  ft24;  bibl.  in 
Ge#cJtCTi,  "L.  Sal  ,"  p.  109;  Hermann-,  p.  28. 

•  Case  ol  the  rccliiimin(t  of  a  thing  entru-stcd  to  another,  with  or  without 
indemnifWng  iht-  tliird  t)firtv  nlio  haa  Mtqulml  it:  "Joel,,,''  &,  o,  2;  19,  23,  3; 
"Asa,  deJiriw,,"  'Cdea  fi.,"fll.  99;  ".-Unieas.  2  Gout,,"  US  ei  Jtoyf, 
37;  "Roiaiii"  no.  Ill;  "  Boiirges.  T.  A.  C.  "  3*;  Varin,  "  Arch,  Wg. RrimB,"' 
I,  38;  "F.  At>  IWara,"  p.  53,  170;  Jobbf~Duiiat,  p.  176;  F&riHe,  TV,  256.  Cf. 
«d  to  the  Gorman  law:  Stobbt,  II,  621;  BMumanMr  (31,  18;  &4,  3;  32,  15; 

6,  3)  allows  the  owner  tho  right  uf  reclaiming  ( Roman  influence),  excepting  as 
agaimt  the  pewon  who  hof  acqiiiml  thu  thtnf!  in  K'>»d  fotth  and  who  *  bought 
it  in  the  'ipen  market  to  the  knowledge  of  ilII  giwd  ptople."  If  it  ia  a  queetioo 
of  a  mfivablf  which  ha.*  hwn  jsloluD,_  the  pen-on  buying  it  under  these  same 
conditiom  4hall  have  a  right  to  be  paid  bark  the  purrhase  price  I.2A,  22).  CJ. 
34,  47;  lioutaTV-.  I,  43.  Bcattmanoir,  32,  15,  also  a^imiti  of  the  complaint  of 
novel  dieeeiaiD  /or  the  benefit  of  the  man  who,  haviuK  had  a  movable  for  leas 
than  a  yw  and  a  day,  loses  poaseeeioa  of  it.  Cf.  Bov^fuH,  "Tb^«,"  p,  191. 
StKaleo  theory  of  MOsia:  BtuwMmif,  37,  3  (goodfoitb);  Gtawniit,  12. 12.— 
"Pctnis."  2,  15;  3,  9. 

<  (A)  T«xta  whifth  ?otnnlat«  tlL«  Ctutemuy  Xttlfl,  according  to  which  re- 
claiming i-H  not  admitted :  f.  i/c  FiirUmms.  L2,  3;  "T.  C,  Itourges  "  {B.  dm 
Rkheb..  Ill,  J4S0),  .\rt.  5.5,  Neither  the  Ro man  rerlaimiDg  nor  the  mortgage 
action  <:an  take  plae?  in  the  lav  court:  A.  Fane,  "Cod.  Fabr,"  VI,  27,  II; 
rrmcn.  on  "Norm  ."  p.  Voet.  "Ad  Pand  ,"  6,  I,  12;  B^Mrim.  "Conauet. 
Bituric,"  fn,  35.  Cf.  iiejman  4t  PfeMac,  on  "  Auvergne."  17,  1:  the  usuoap- 
tion  uf  movablee  U  aboli&hod;  acquirers  are  protected  by  the  general  Custuna 
of  the  kingdom;  iNIovable«  cannot  b*-  foUtiweil.  —  .Although  llwssc  lust  authors 
are     receat  dat«,  they  ^ve  the  rule  oa  being  an  uld  otvti  Dcnya^i,  "  PU?. 
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placed  hl3  confidence,  or  if  the  "aceipiens"  abuses  this  confidence 
in  order  to  transmit  the  property  to  a  third  person;  ^  against  the 
latter  the  owner  has  no  remedv.  even  if  his  own  debtor  is  insol- 
vent;  the  energetic  measures  to  which  he  can  have  recourse  (phys- 
ical compulsion,  private  seizure)  cause  this  insolvency  to  be  a 
mther  rare  occurrenoe." 

§  244.  The  Same.  —  (II)  Loss  or  Theft.  —  (a)  Lou.  The  feudal 
laws  modified  the  old  rules  in  this  respect.  Movable  objects  which 
were  lost  belonged  to  the  lord,  excepting  for  the  duty  he  had  uf 
restoring  them  to  their  owner  if  the  latter  claimed  them  within  the 
year  and  a  day;  such  a  reclaiming  could  have  no  penal  character 
if  the  lost  property  was  in  the  hands  of  the  lord;  nor  did  it  have 
any  more  of  a  penal  charapter  when,  the  right  of  the  lord  having 
been  obliterated,  it  was  made  against  a  third  party  (the  Latio 
East,  Normandy).'    Between  this  personal  action,  which  may  be 

Inaug.,"  1706,  Haynawt,  "Thfee,"  1873,  p.  113,  think  that  this  maxim  is 
only  a  sbart  form  of  the  rule  of  the  aixtcenth  century,  "Movables  cannot 
be  followed  by  a  mortgage."  />c*ni«rea,  185;  "Cout.  Notoire*  du  Chflt.," 
23;  "Cout.  d'Anioii  de  14U,"  no.  288,  To  which  we  rnuat  reply  by  the 
preceding  anil  foUowing  tests,  which  are  general  and  do  not  merely  con- 
template mDrtRSMtes.  —  (B)  Texti  wUoh  ipply  the  SuJa;  "Jostici;,"  19,  53.  3 
(]>k'dt{[Di;;  smiic  Due  else'a  property,  wher-ea.-i,  if  one  plcdtce^  a  thing  stolen  and 
it  be  kouwD,  the  plcdfie  is  worthless);  "Ash,  de  Jijrus,,"  "C-  dea  Bourg.,"  40, 
84  (diatraint  upot)  thf  thing  leqt  to  the  de-blor  by  a^third  party);  "  Itowin, 
p.  90,  n.  1 1 1  (reclaiming  allowed  as  lUl  exception).  The  Cliijtoiils  of  tLe  .SoU^b 
allow  the  purchaser  -of  a  thinj;  which  has  bcca  KloUn  a  ripht  to  ci">mppnBJilion 
if  the  purchnee  has  tabon  place  in  a  market;  "a  fortiori/'  should  thia  be  so 
in  the  cfwe  of  a  thinz  which  has  not  been  sUjIen,  yet  at  the  same  timei  this  case 
is  not  providiwl  for,  because  the  true  oivner  Ima  no  risht  to  take  the  thing  back: 
"Touloiise,"  95.  etc.;  "X,  R.  H-."  1880,  342  (■■(■stault"  atMets).  Thelackof 
usucaption  aa  applyinft  to  movables  in  the  Customary  law  is  thus  to  he  ac- 
counted for  quite  naturally:  "Ork'ftn«,"2fiO,  271;  however,  it  is  not  certain  that 
the  pos»i»sionof  ayearandadaydid  not  in  the  old  tiioi«g  take  place  ("Compil. 
4,  Us,  .\adegav.,"  35);  when  it  cc;Qsedto  he  general  the  old  Customary  principle 
was  opposed  to  th*  admisction  ftf  the  Rotmn  tisucaption  of  three  years.  —  C/. 
as  to  German  law:  ''Sftcb.^Gnsp.,'''  II,  60,  I  (refusal  to  give  any  action  against 
third  parties  who  withheld  property  in  the  ciwe  of  a  lending,  ete.).  Current 
maxims:  "  Hn.nd  nmfs  hand  wahren  '  towards  1 40(]  (the  hand  uhould  giJ4inuiti?E> 
the  hand,  alEusion  to  the  recourEe  to  warranty  in  the  c-iuse  where  one  iinds  the 
stolen  object  in  the  handaof  some  one  other  than  the  thief;  cj.  ax  to  the  double 
meaning  of  "wahren."  Xn  warrant,  to  keep^  Heuet-er,  II,  213).  Schriieder, 
p.  373;  iCAaMeTOiriiit,  noa,  55  and  56,  —  English  law:  in  the  thirteenth  century 
the  owner  baa  only  a  contractual  action  of  detinue  (upon  a  bailment)  asuiuat 
A  leudeTjetc,  {BrcicUm,  fo.  102  b),  aad  the  latter  h  the  only  one  aUow&d  to  bring 
the  ActkOQ  "furti." 

'  Little  matters  the  f;ood  or  bad  faith  of  the  acquirer, 

*  Prost,  '-Qni.  des  Maioura,"  p.  228;  "Bayaane."  53.  1;  lOi-lelseq. 

*  TTie  action  for  a  thing  "  adiree"  (lost)  ia  a  personal  action  which  ia  purely 
civil  and  by  means  of  which  one  asks  for  the  restitution  of  the  object  which 
itae  been  lost  from  the  ttiinl  party  who  boLda  it  (and  not  a  reclaiming,  as  La 
thought  by  Thircitin.  Mohilien\-indic.  Dach.  d.  Alt.fr,  Rechtsq.  d.  M.-A.," 
p.  3,  and  Franken,  "Frana.  Pfandr.,"  p.  298).  It  ia  based  upon  the  fact  o( 
the  lose  rather  than  upon  the  right  of  ownership.    It  ought  to  belong  to  the 
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called  action  for  a  lost  thing,  and  the  reclaitmng  of  movables,  there 
is  only  a  slight  shade  of  difference.^ 

(i)  In  cases  of  th«ft  (and  this  word  was  always  understood 
in  its  narrow  sense  without  including  fraud  and  abuse  of  con- 
fidence), the  man  robbed,  whether  the  owner  or  not,'  had  two 
actions  at  his  disposal;*  we  will  eaU  one  of  them  the  action  of 
ihtft,  the  other  a  detmnd  for  a  stolen  thing,  although  these  names 
are  not  found  in  the  texts.*  These  are  both  criminal  actions.  The 

pledgor,  to  the  borrower,  etc.;  but  the  texts  asaume  that  it  is  brought  by  tfae 
owner,  Afl  to  the  procedure  of  this  action,  c/.  Jobb6-Duml,  p.  159,  It  is 
only  mentioned  in  the  ".Kss.  dc  J*;rus.,"  "  C.  dos  Bourg,,"  22ft  [2201;  J. 
d'JMin.  80,  131;  Jw4i.  d'Ibehn,  54;  "Abb.  d'Antioche,"  "C,  des  Bourg.," 
9;  "Gr,  Cout.  deNorm,"  87;  "  Fleta,"  I  36;  fi/^ort,  118;  "Res.  Crim. 
do  1a  Juat.  <if!  Saint-Martin-dea-Cfannipij, "  p.  II;  ef.  "Summa  Norm'," 
19,  3. 

'  Cf.  in  English  law,  the  actioD  of  "detinue  aur  trover"  IPdlock  and  MaH- 
larid,  il,  174),  and  in  German  law,  the  "Schliclite  I\lage"  ihaband,  "  VcrmOg. 
Klag.,"  p.  90),  which  is  the  Dpp<:isiteo(  "  Ant'fatigsklagc, "  which  is  only  given 
in  cuMes  of  thoft:  Bchrend,  "01>s.  de  Aulionu  Simplici  [^chlichte  Klage;  Juris 
Germ.."  ISGl. 

•  The  borrower,  the  pledgee,  etc.,  are  reaponsible  for  uaforeaeen,  eireum- 
B(anc»and,eoii8equently.  for  theft;  thi;acufort!ithe»ctlaiisan3inKOutof  thelt 
belimR  t'O  tbcin  I  to  tbeCTelunion  of  theowflor) :  P.  /le  Foalaints,  20,  10;  "A.  C., 
Bourg,,"  IS;  "Aaa.de  JSnifi.,"  "  C.  dea  Bourg.,"  56  (SS);  J.  rPIMin,  119; 
FUta.  1,  37.)  —  Reaction  ogtunat  thia  rulo:  BeauTnanoir,  31,  15  and  16;  "  Jos- 
tice,  It),  35,  1;  "Bordeaus,"  Ifil.  — The  action  should  be  begun  within  « 
year  and  a  day  of  the  theft  or  the  loss:  "  Joslice,"  11},  2(1.  1  and  161:  "Gr. 
Cout.  de  Norm,,"  17  and  19;  "Asa.  de  JiSrus.,"  "C.  de«  Bourg.,"  253  (252). 
— -  In  the  thirteenth  century  there  was  no  eurn  thin^  aa  [t  pinseculLon  by  the 
government:  the  man  who  wtk.'*  robbed  and  liis  relntivea  had  to  brin*:  the  ao 
ciisattim;  the  crimiofd  action  wae  private,  and  not  public:  "  Jostice,  19.  45. 
2,  — f*on(ra,-  certain  Customs  of  theSouth;  "Bayunne,"  103, 16;  "LounUH, 
16;  t^.  Beaitmarwir,  6,  12. 

■  Was  the  preliminary  examination  Still  ^ntfuated  to  tb«  man  who  had 
b>9en  robbed  I  iiiv«tigalion  and  suaroh  of  the  houspl?  Cf.  /ofkfi^Dimi/,  p.  102. 
—  As  to  fiajtranl  offpnse,  ilnd.,  p.  105;  simply  because  then?  is  a  prosecution; 
flrae/on,  3,27,  1;  -T.  A.  C.  Bret.,"  101;  "Gr.  Cout,  deXonn„"81  (c/.  "  Bay- 
onne,"  67;  "  Asji.  do  ,Ji5raf.,"  "C.  des  Bourg.,"  SSSl;  he  who  is  taken  in  the  art 
cannot  e.Tonerate  himself;  "Ass.  de  J^ru9.,"  '"C.  des  Bourg.,"  241;  "Or. 
Coui..  df  Nomi,,"  18;  Beaumanoir,  31,  4,  18, 

'  Eogluh  Uv,  6'fonnUe,  LO,  17;  Srnctori,  fo.  151;  "F1eit5."fi5.  TheBngliab 
common  law  Rttve  atif-Mp  a  promiiiient  place  in  carrying  out  the  ciutomary 
pro<;ec,'<hii|Z^  fur  the  recovery  ol  stolen  movables,  but  in  the  thirteenth  century 
It  wari  decided  that  the  man  who  tiXjIt  jtlst!(v&  into  hw  oWn  hands  ebould  by 
way  rtf  ppnalty  Ifiae  tin!  object  whioh  he  took  back  iBritton,  I,  II.tJ;  thenc^ 
forth  thi'  old  proeedure  was  ^andonud.  The  man  robbed  hcul  two  actions: 
(a)  the  appeal  of  larceny,  a  true  "actio  furti";  (b)  the  aetion  of  treepaaa  "de 
bonis  a-iiportatis."  The  appeal  of  larceny  caused  the  one  who  started  it  to 
run  great  risks,  and  finally  it  did  not  even  assure  him  the  ri»toration  of  the 
Btok-n  objpiita.  After  the  time  of  Henry  IH,  the  writ  of  trespass  wa.^  theonlv 
practical  means  whereby  the  ^-ietim  ol  a  theft  could  recover  the  value  of  hi 
■ood.'^;  but,  as  it  a.ifumed  that  the  thief  had  acteii  "vi  et  armis"  oguiiiflt  the 
king's  peace,  the  third  party  who  had  actjuired  the  prupertv  ln>m  the  thief 
eeoaped  it;  lhi«  a  deplorable  r«9ult,  not  only  in  itself,  but  be<^au»f  the 
jurisconsultti  dKw  from  it  the  idea  that  the  thief  or  the  trespMB^  had  bwonie 
the  owner  of  the  object  which  he  had  seixed. 
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first  is  more  formal  dnd  more  dangerous  than  the  second,'  so 
much  so  that  recourae  is  scarcely  ever  had  to  it  unless  the  thing 
cannot  Ke  found.  This  action  does  not  differ  very  much  from  the 
old  Franldsh  procedure  against  the  thief.  The  other  action,  which 
is  of  later  creation,  applies  to  the  case  where  one  prosecutes, 
not  the  thief,  but  a  third  party  who  has  acquired  the  prop- 
erty. This  second  action  does  not  contain  any  formal  accusation 
of  theft;  the  accuser  who  fails  is  not  liable  to  be  punished  like  a 
thief,  as  happens  when  he  brings  the  action  of  theft  (retaliation); 
the  defendant  who  is  found  guilty  will  ordinarily  be  compwlled  only 
to  restore  the  thing  stolen;  he  will  almost  alwaj-s.  escape  the  penal- 
ties of  theft  or  will  incur  only  a  lesser  punishment.  The  demand 
for  a  stolen  thing  ^  is  like  a  more  modern  and  less  barbarous 
form  of  the  action  of  theft,  —  in  transition  to  the  stage  when 

'  Thn:  procediire  in  tbe  action  of  theft  us  very  archaic,  as  one  can  judKe  tmm 
this  outline,  which  I  bornaw  from  JobbS-Dural.  p.  107:  Ist,  Formal  Mcustition 
dc  J^riw.,"  "C.  dea  IJourg.,"  246  (252).  2U  (249),  88  m);  J.  d'ibilm, 
62.250;"Jostiee,"19,  4, 2;  "Et. de St.  Louia,"2  17,  19;  "Gr.  Cout-de  Norm. 
71)  and  oJTer  of  proof  {BtauiMnait ,  61,  4;  J.  d'Ibelin,  63),  aurety  {"L.  de 
Beaumont,"  24)  the  placing  of  4  "deniera"  upon  the  thing  ("Et.  deSt.  Louis," 
2,  IB,  rf.  Johbi'D'i\iil,pp.  108  US).  —  2d.  Immediate  deiuul  on  the  purt  af  the 
defendant  with  ofier  of  proof,  in  default  of  which  the  penalty  for  theft  is  in- 
curred; Qoday  of  counsel:  P.  rie  Fonfuints.  13,  2;  "  Forde  Wnm,"  p.  &4  (rwifrn.- 
"Et,  de  St.  Louis,"  2,  20;  "A.  C,  Boiiii!.,"  14).  —  3d.  Jud^ent  of  proof: 
*'A39.  dc  Ji?ni9.."  "C.  dies  B.,"  ;  imprisonment,  of  laoth  parties:  "Et.  ne  St. 
Louia  IM  ("  LivTC  des  Droiz.''  2^7:  "  Vs.  de  Guynes;'  333).  —  4th.  Pirxjf  by 
ordeals:  "L  dc  Beaumont,"  28;  bv  thedut;!:"  J(wtice,*'  19,  1.2;  "Gr.Cout.  do 
Norm.,"  71;  "  For  dc  Morlaas,"  g],  2S2;  by  witneaeea:  "Et.  deSt.Loiiia,"2, 12; 
"A,  C,  Bour«.,"  24.  —  BeaumJirimr,  34.  45,  dnxs  not  admit  of  &  tttu^'e  db- 
fending  him.^i^Tf  by bKnging  in  hia  wiirrftntor;  eontra:  "Asa.  <fe  J^r,"  "C.  des 
B  ''  248  [252).  —Sth,  Pecuniary  jipnalties  ("Riom,"  24;  "Abb.  d'Antioche," 
"C.  dvs  B.,"  7,  60.  tariff  of  rampoiiitions),  but  eenerally  corporoii]  penalties 
("Et.  de  St.  Loiiia,  L,  29,  lotw  of  an  ear,  a  foot,  death;  "Reg.  Crim.  de  Saint- 
Mart  in-dea^ham  as,"  p.  220);  with  confiBcation  of  movable  (".Ibbeville"  2; 
"-\Bs.deJ^ruB„"  "-C.dca  B.,''227  (232);  "Olim,"  I  p.  240  f328).  — 6th.  He- 
talialion  tigainst  the  complBinant  who  ia  defented:  Et,  de  St.  Louia,"  1,  82; 
Benumanoir,  H,  16;  L.  DdCelc,  ".Jug,  de  I'Echiq.,"  28,  206;  "A^.  d'Antioche, 
Hte.  U.,"  ly  "Us.  de  Guynca,"  334.   Cf.  Jacobi,  94,  10. 

'  U  19  difficult  to  determine  the  exact  nature  of  the  denHHtd  for  a  rioltn  thing 
(a  najne  created  hy  JMi-Duval,  whoaa  terminologj'  we  follow).  We  Bee  in 
this  a  Timinul  action,  auch  as  an  action  of  theft  was,  without  attempting  to 
eoncea]  the  fact  that  it^  ppmal  chiiracttr  te  pierceptibly  lesflcncd.  The  third 
party  in  possesion  against  whom  this  action  ia  brought  is  "placed  under  the 
necessity  of  acTOuntijig  for  the  obtaining  of  poseesaion  "  of  the  thing;  if  he  la 
not  BUcces&fiil  in  having  the  action  &hift»l  upon  his  warrantor  he  runs  the  risk 
of  being  punished  as  a  thief,  or,  at  leafit,  of  incurring  some  minor  penalty 
("Et.(fe  St.  Louis."  i,  fllj  "A.  C.  Bourg.,*'  76).  Ab  to  the  procedure  in  thia 
flirtion  and  the  rharacteriatica  whi<;h  reveal  ita  wenal  character,  cf,  Jobbf- 
Ihivai,  p.  112-15P.  Formula  of  the  demand:  "This  thing  has  beco  Btolen 
from  me"  ("Et.  de -St.  Louis,"  2,  17;  "Am.  de  Jerua..,"  "C.  des  B.,"  88  (EKI); 
"T.  A.  C,  Bourgpj"/' ."ia;  "Bordeaux,"  18;  "Bergerac ,''  105);  certain  texts  add, 
"It  19  mine"  {P.  de  Fonlnines,  12,  1-  "A.  C,  Bourc.,  14):  but  thia  variation  is 
not  eesentiiil,  as  the  action  maybe  brought  by  alender  ("A.C.,  Bourg.,"  IS; 
f.  at  Fontaines,  20,  10). 
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(after  the  offic?e  af  public  prosecutor  had  arisen)  the  dvil  riuI  tlie 
criminal  actions  were  separatetl  and  thieves  were  exposed  to  both 
an  official  proseoutioTi  and  a  civil  action. 

§  245.  Market  OTut.  —  As  a  general  rule,  the  owner  who  re- 
coveKd  a  stolen  or  lost  object  was  not  eompelled  to  indemnify 
the  person  who  had  possessed  It,  even  although  the  Utter  did  so 
in  good  faith  (for  questions  of  intent,  of  good  or  had  faith,  are 
immaterial  in  the  old  law).  But  in  the  interest  of  the  lords  and 
communities  for  whom  fairs  and  markets  were  a  source  of  revenue, 
some  of  the  Customs,  many  of  which  are  Southern,  once  allowed  & 
man  who  had  bought  a  movable  in  a  Fair  or  market  the  right  of 
demanding  the  restitution  of  the  price  paid.  Often  less  had  been 
paid  for  the  object  than  it  was  really  worth,  for  the  very  reason 
that  it  was  something  belonging  to  somebody  else,  and  the  owner 
had  the  advantage  of  being  able  to  retake  it  on  condition  of  re- 
storing the  price,  that  is  to  say,  of  indemnifying  the  man  who  had 
acquired  it.'  This  equitable  practice  (the  existence  of  which  b 
attested  from  the  eleventh  century  in  Germany  as  between  mer- 
cliants)  did  not  succeed  in  passing  into  the  common  law  of  C(ts- 
toms  in  the  form  of  a  general  rule,  but  it  shows  the  direction  In 
which  future  legislation  was  tfj  be  engaged;  these  are  considera- 
tions of  an  economical  order  which  were  to  give  the  latter  its 
final  shape.  This  practice,  moreover,  did  not  disappear;  Some 
jurisconsults  of  the  eighteenth  century  even  tTttended  it  by 
likening  a  purchase  made  from  a  merchant  selling  the  same  sort 
of  goods  to  the  purchase  made  at  a  fair.  It  was  perjtetnated  by 
the  Laws  of  October  6,  1791,  2,  11,  and  by  Art.  2280  of  the  Civil 
Code. 

§  24(1.  Raform  fn  the  Roman  Direction  during  th«  FourtAAnth 
and  ruteenth  C«ntuii«a.  —  The  reclaiming  of  movables  wn^ 
little  by  little  Introduced  into  practice  under  the  influence  of  the 
Roman  law;"  it  was  allowed  to  the  owner  whose  property  had 

I  PrivUege  of  the  Jews  in  Gerraanv:  Schroeder,  p.  698;  Perlile,  p.  25S; 
Beaumanoir.  2.\  22  etiK^.:  "Et  de  Sl  Louis,"  2,  17;  *'Bourg,,"  14,  12;  "B<jr- 
deaux"  18;  "  Pen»ignan,"  25;  "Toulouse,"  "Jeemt,."3;  "Avignou.  '  "Stat.," 
108,  Numerous  chaxtcra  id  Geriunny  and  Switserland :  r/,  Skibbe,  II,  QIS.  — 
Public  buying  (even  outside  of  it  (sor  or  market);  "Mitntifelllur"  (1204),  21; 
"Cfthon^,''  22;  "  Luzech,"  82;  "(Jyatre-Vall6es,"  32,  —  In  thia  Beiise  "Arr4t 
PaH.  Pans."  1636.  —  In  the  «iiilite«iith  eentury  t/.  Pothitr,  "Chept*U,"  I. 
4,  3,40;  D«ni»art,Bee"VoL,  17";  Soulaipe*,  an  "Toulouse,"  p.  245;  Dumxl, 
p.  232. 

'  Boularic.  I,  43,  p.  319;  "Gr.  Cout.."  11.  16;  III,  53;  A  Fflw*.  "Codwt 
F«br."'  (1640).  6,  27,  11  (order  of  the  Senate  of  Savoy,  lfi93):  Pilfcou  on 
"TroyM,"  Art.  72,  p.  t57  (1609);  Chtaondas, "  Pand.,"  4,  31,  p.  MS.   CJ.  Dcq- 
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been  stolen  Or  lost,'  as  well  as  to  the  man  who  had  voluntarily 
relinquished  it;  one  no  longer  finds  in  the  sixteenth  century  the 
majdin;  "Movables  cannot  be  followed."  However,  there  still 
remain  important  vestiges  of  it,  eitlier  because  of  inconsistencies 
or  for  practical  reasons:  1st.  In  the  South  as  well  as  the  North 
it  is  said:  "Movables  cannot  be  followed  by  way  of  mortgage."  ' 
This  was  a  necessity  vnth  the  system  of  general  mortgages  then 
in  force,  if  they  wished  to  allow  a  debtor  to  dispose  of  his  mov- 
ables; this  rule  means;  (a)  sometimes  that  there  can  be  no 
mortgage  upon  movables  ("Paris,"  "Orl&ns");*  (fc)  sometimes 
that  a  mortgage  on  movables  is  valid,"'  but  carries  with  it  no 
right  of  reclaiming.'  2d.  The  Roman  usncaption  of  three  years 
being  useless  under  a  system  which  excluded  alt  reclaiming,  our 
practitioners  held  it  as  being  abolished,  and  applied  to  movables 
the  thirty  years'  prescription  which  was  in  use  for  immovables; 

heTciet,  p.  3S9.  Rcelttitningi  a  purely  civil  action,  did  not  carry  with  it  any 
fine  aga.iiist  the  compl^naot  in  case  he  were  d«feat&d.  It  woe  baaed  upon 
owneisliip  and  was  given  without  there  being  any  question  as  to  how  posacs- 
sion  iiad  been  lost,  in  case  of  alienation  by  a  depositary,  etc.,  or  whet&er  the 
tting  had  been  lost  or  stolen  and  acquired  by  a  tliirt!  party  in  good  faith.  Cf. 
Bofifdric,  I,  27,  p.  158  and  I,  3a,  p,  244.  The  procedure  began  by  a  diatraant 
of  the  object  in  litigation,  —  a  thing  which  was  iadispensoijle  b-ecausc  of  tlie 
mdecustoma  of  former  timea  ("Entierceraent"  at  Origans,  Polhier,  ed.  Bug.,  I, 
684) ;  at  the  requeat  of  the  complaLaant  and  without  the  authority  of  the  court, 
the  object  waa  sequestrated  by  a  sergeant;  the  court  f»uJd  after  this  cotifidc 
it  to  the  defendant  (witli  or  without  surety).  "  Advcu"  and  '"Contre-AJveu" 
("ndvorare,"  to  reclium)  in  the  Cuatoma  of  Anjou,  PoLtou.  La  Roehelle,  with 
"Appl^^gemeiit"  (giving  of  surety)  by  both  parti«i,  as  is  clone  in  matters  re- 
lating to  immovables:  Buchereliua,  on  "Les  Instit,  de  Just.,"  p.  604;  Loysel, 
754  (note);  Ragueaii,  sec  "Gloss." 

'  The  thief  (or  the  acquirer  in  bad  fiuth)  was  aiibject  to  a  criminal  action 
(a  public  iBctioD  from  the  day  when  the  public  prosecutor  could  act  officially; 
the  ordinarj'  individual  no  longer  brings  accusation,  but  is  limited  to  &  dcnun- 
oiaiian  which  allowa  him  to  escape  retohation)  and  to  a  personal  action  {"ex 
delicto")  forreatitutiofl,  Agftinat  the  ftoquirer  in  good  faith  ore  had  the  action 
of  reclaiming.  —  Abuse  of  confidence  was  likened  to  theft  and  punished  in  the 
aame  manner  (e/,  Roman  "furtiim"). 

*  "CouLNotoires."  .W.  23  (ty  mortgage).  Pos/, '"Originaof  the Mort,gage." 
Movnbles  could  not  be  distrained  upon  when  in  the  hands  of  third  parties  by 
the  creditors  of  the  owner:  Boutaric,  1,  25;  Maauer,  30,  IS;  Vioilel,  p.  740; 
Valeae,  "R.  Foelis,"  11,  365. 

»  "Paria."  170;  "Orleans,"  477;  Lovitl,  487;  Civi!  Code.  211fl. 

*  Aniou,  Maine,  Normandy.  —  As  to  the  South  cf.  Avyeard,  "Arrfits,"  I, 
eOOiJiiUen^  "Eldm.."  p.  352. 

*  (A)  Whether  the  acquirer  were  in  good  or  bad  faith,  for  that  mattered 
little  in  the  old  law.  However,  certain  Customs  only  protect  the  actjuirer  in 
good  faith  (following  the  Roman  ltkV.Pitv!iev'ie)'rDes'mr(i,.  165;  "Cout.  Not.," 
23:  "Melun/" 313:  "Champagne,"  65;  "Sens,"  131;  VHommmu,  "Mairimes," 
III.  14,  —  (B)  Whether  the  mortsage  be  general  or  special,  although  there 
ma.y  have  been  some  difficulty  in  the  case  of  the  latter  (cf.  Civil  Cooe,  2102 
lessor).  TerrUn  oa  ''Norm.,''  8,  1.  p.  258;  Bosriua.  on  "Bourges,"  "H>td.. 
I  2;  Bessian  de  Preatac,  on  "Auvergne."  24,  52,  p.  21fi;  Rebuffe,  on  AfcM/«r, 
30,  13.  —  Cfiaemieue,  on  "  Bourg.,"  5,  3,  4. 
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the  reclaiming  of  movables  was  thus  possible  during  thirty  years,' 
at  least,  iu  cases  of  voSuntary  dispossession.  As  to  movables  wliich 
were  stolen  or  lost,  our  old  authors  were  very  mueh  divided  as 
to  the  case  in  which  they  had  passed  to  the  possessor  in  good 
faith.  Some  of  them  looked  upon  the  stolen  or  lost  property 
as  being  incapable  of  having  a  prescription  run  against  it;  the 
others  here  admitted  eitlier  the  thirty  years'  prescription  or 
the  three  years'  ueucaption.''  3d,  Ponsevaory  actions,  which  were 
inconastent  with  the  old  system  of  the  ownership  of  mov- 
ables, did  not  succeed  in  being  introduced  into  practice,  even 
after  the  reform,  for  thty  were  not  so  useful  as  they  were  in 
the  case  of  inmiovables.' 

§  247.  Tudiclal  Law  of  th.a  Eighteenth  Contury.  —  Movables, 
says  Dumoulin,  can,  "una  hora  transire  per  centum  manus";  if 
the  owner  is  permitted  to  reclaim  them  during  thirty  years,  the 
fear  of  being  sued  would  drive  away  purchasers;  and  the  oiviier,  if 
he  wishes  to  make  use  of  his  right,  runs  the  risk  of  becoming  in- 
volved in  fruitless  litigation  because  of  the  difficulty  which  ex- 
ists of  estabtishing  the  identity  of  the  movables  reclaimed.  The 
Neo-Roman  doctrine  of  the  reclaiming  of  movables  during  thirty 
years  was  all  the  more  defective  because  at  the  time  when  it  waa 
•  established  commerce  was  making  progress  and  transactions  in 
movables  were  on  the  increase.  Practice  had  to  restrict  the  rights 
of  the  owner,  who  was  almost  always  guilty  of  imprudence,"*  in 
order  to  give  an  advantage  to  the  purchaser  in  g(Hxl  faith,  who 

■  /mfcert. " Enchir., "  aec "Usuc," p, 305; " Inst,,  for.,"  1. 35. 7;  Fvntanon.oa 
Masuft,  XXII,  "de  Preacr.";  "  Berry,"  12,  IQ;  Bucherenii,  p.  155-  —  Ditwenting 
Cui^ms:  (a)  no  more  ri^laioiinR  after  tlie  s&isinorByR&r  and  &dfty:  "C-ampil. 
de  us.  And^.,"  no.  'iH;  "  L.  d.  DmiB,"  na.  51.  Cf.  3ff>iUiTie  I,  27.  (4)  Usu- 
cBptionof  3  jTAra:  "Gr.  Cout.,"2S:  ChassaneM,  oa  "'  Bourn.,"'  13,  8;  CAnraiKio*, 
■•Pand-,"  2.  22.  p.  270;  "Anjou,''  419;  "Maine,"  434  (legal  title  and  good 
faithj;  "Meljin."  169;  "Sedan,"  324;  -Clermunl  en  hr%.,"  14,  8;  ■■ArateiM." 
163  tgood  faith  only ),  (c)  Ueucapliun  of  from  five  to  icii  years:  "Bretagne, 
A.  C.;'274;"N.  C.,"284. 

'  Augeard,  I.  3.  —  Aurourt  des  Pcmmier»,  on  "Bourb  ,"  3,  33.  —  Polh-ier, 
"I'reacr.,"  no.  204;  Dentaart,  m  "Vcl,"  no.  10.  cj.  Civil  C<wie.  2279,  2280. 

»  "Gt.  Cout.,"  2,  19,  21;  Mtutuer.  U,  66;  "Bourges,"  56.  —  However,  Bnn- 
tarifj  1,31,  p,  IS9,  admits  the  complaint.  CJ.  ■pott,  "Po9B«sion";  llMv.maiwtr. 
%2,  IS;  "Or  Coiit.,"  p.  2.50:  Loynel,  754,  755,  756  tand  citation.^):  Bueherdlui 
on  the  "liwt.  of  Juiitiniim,'  p.  604:  "iitrubi  inliTiliotimi"  adtnidaiDn  "^Itice 
nunpupamuif "  fnllown  therlesfriptiHnof  the  procedure  of  tUeadmlssioD;  but  the 
questioD  of  ownership  and  lhat  of  jxieseasion  are  parsed  upon  at  the  a^me  time; 
the  Utter  h  found  to  h«  as  though  absorbed  in  th?  action  for  real  property: 
[ta^ueaii,  see  "Gloss,,"  and  ''appl&gt'ment,'"  —  Let  us  notice  that  poeseeBO^ 
actiooa  were  possible  in  the  case  of  every  kind  of  movables:  "Paria,"  Vf; 
"OrffiftiM,"  489;  "Ord."  1667,  18,  2. 

*  Otdef  of  the  Parliament  of  1636 :  reclaming,  but  eliari^ed  vtilh  the  indem- 
nifving  of  the  purch^iser  in  good  faith ;  Jobbi-Duval,  p.  22S. 
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was  in  no  way  in  fault.'  1st.  Some,  like  Ferri&re,  aooord  to 
the  latter  the  advantages  of  the  prescription  of  thirty  years, 
by  showing  themselves  not  very  exacting  in  the  matter  of  the 
proof  of  lawful  title  (witness,  simple  affirmation).^  -  2d.  Others, 
with  Fothier,  in  his  Commentary  on  the  Customs  of  Orleans,' 
declare  tJiat  the  possessor  of  the  movable  is  presumed  to  be  the 
o^Ticr  UTitil  the  contrajy  is  proved ;  he  needs  neither  prescription, 
his  ownership  being  looked  upon  as  established,  nor  title,  posses- 
sion standing  hirn  in  lieu  of  title,  for  it  is  not  customary  to  oonsum- 
mate  the  purchase  of  movables  by  writing.  3d.  From  this  point 
to  the  establishment  of  a  presumption  of  ownership  "juris  et  de 
jure"  for  the  benefit  of  the  possessors  of  movables  there  was  but 
&  step,  and  this  step  was  taken  towards  the  second  third  of  the 
eighteenth  centurj*  by  the  practice  of  the  Chfitelet  of  Paris,  which 
is  summed  up  by  Bourg'on  in  fais  celebrated  formula:  "As  far  as 
movables  are  concerned,  possession  equals  title."  *    This  was  a 

'  Howflvcr,  a  reclftiminf  which  coitid  be  made  duriap  ttirty  years  stUi 
contiDUed  to  exist  in  countries  of  written  l.tiv  [Serres.  "  Inst.,"  "  LBUcaplion" ; 
BaiiUiric,  "Inst.,"  p.  1S2;  Jolieu,  "Etem.."  2,  5,  4;  ''Comm.  8.  les  9tal\ilB  de 
ProYeMe,"  11,  p.  415).  According  to  Merlin.  Giti/ot,  see  "Preacr.,"  2,  5  (1785|; 
Fiflusi,  on  522  "Normandie"  (17fil);  Mail,  dc  In  Molhe-,  ''Quest,,"  p.  2fll 
{\~S7i,  thin  would  have  bern  tbc  ct^nomon  luw  of  France  applicable  Ln  locdi ties 
where  the  Ciu3t<iiins  were  etlcnt. 

'  "Maine."  i34.  Abuve  100  "livrea"  the  proof  of  lawful  till*  to  be 
in  ^vritin.);;  thig  would  havo  boi^n  the  eamn  thing  tis  doing  away  with  uaucaption. 
FolhifT  authorized  proof  by  means  of  witDMBes;  Ferriire,  "Diet,,"  s&e  "'Iimn.," 
is  contontwl  witli  a  mere  iiiiinnntionon  thepurt  of  the  possessor.  To  the  same 
effect,  R.diLaCombt,".Kn^U,"  255;  Boucheul,  a.  372;  "Poitou":  Chabrol, 
a.  17,  1;  "Auvergne,"  etc. 

'  "Cout.  d'Orl^ftna,"  title  "Pt(1,"  b."2;  "Proprifit^,"  no,  282  (elsewhere 
Fothier  requires  the  usucaption  of  three  vears,  but  still  alloiring  the  proof  of 
title  by  means  of  witnesNea:  "Prcacn,"  IX,  386,  e<l.  Bug.,  orby  meana  of  a 
mere  ulegation,  "Don  eutrc  Mari  et  Femme,"  no.  Cf.  DmMart,  see 

"Meiiblea,"  no.32;i3i"ptiie5Ss.  12l;.4njou,  "Encyel.  MHh.,"  ew  "Meubjes"; 
CMereau,  "Dr.  Gin.  dft  la  France  et  Dr.  Partif.  de  In  Touraine,"  no.  7279; 
JcbhS-Dtwnl,  p.  230.  —  Csnsequences:  (a)  no  revocation  of  gifts  given  by  hand; 
no  rei'laitning  on  the  part  tff  the  seliiiF  aRainst  the  buyer  (but  if  the  price  ji  as  not 
been  ptiid,  the  sfller  for  cash  may  reclaim,  for  in  this  caw  dehvery  does  not 
transfer  ownership:  cf.  Art.  176,  "Paris,  N.  C,"  and  177;  Pasguicr  "Inst.," 
p.  256,  and  the  cuminentanes  on  the  Customs;  privilege  of  the  seller  ut  movable 
elTcct.'i) ;  (6)  the  purchaser  in  good  faith  is  not  protected  from  reclainiinK  when 
he  hns  received,  a  movable  wtuch  was  deposited  or  p!ed({ed,  etc.,  from  the  un- 
faithful dtpoaitivrYi  etc.  By  proving  the  breach  of  confidence  the  depositary, 
etc.,  overthrows  the  presumption  of  ownership  in  the  poaspsaor. 

'  Current  formula,  of  which  Bourion  is  comequcntly  not  the  originator: 
BmiTjon,  "Dr.  Commun  de  la  France''  {I747),  3,  21,  1  and  2;  6,  8,  3,  1,  3  and 
18;  a,  8,  3,  4,  28.  Good  faith  upon  the  part  of  the  purchaser  ia  demanded  bv 
Bourjon  and  by  Kotin.on  "La  Roehelle,'^  Art.  80,  Were  it  not  for  Art,  2279 
of  the  Civil  Code,  one  might  doubt  if  this  jurisprudenec  had  continued  after 
lliis.  — Consequences:  (a)  the  purehnser  in  good  faith  who  Is  put  in  actual 
poBoeasion  following  a  breach  of  coafideoce  itj  not  open  to  reclaiming  on  the 
part  uf  the  o^tter;  the  latter  finda  himself  limited  to  a  personal  actLon  against 
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radical  and  simple  solution,  which  Art.  2279  of  the  Civil  Code  h&s 
perjietuat^,  and  which  gave  the  needs  of  business  full  satisfac- 
tion: the  purchaser  in  good  faith'  of  a  movable  became  the  absolute 
owner  from  the  moment  when  he  took  possession  (excepting  if  the 
movable  were  lost  or  stolen). 

Thus  was  brought  to  a  close,  by  means  of  a  reaction  the  reason 
of  which  we  must  not  seek  elsewhere  than  in  the  needs  of  business, 
the  evolution  of  out  old  law  as  far  as  movable  property  is  coq- 
cenied.  it  broke  with  the  Roman  tradition,  after  having  almost 
completely  accepted  it,  and  to  a  certain  eJrtent  returned  to  the 
past,  but  in  a  very  different  spirit  from  Uiat  which  had  inspired 
primitive  legislation:  witness  the  diiference,  which  was  unknown 
formerly,  between  the  possessor  in  good  faith  and  the  pjossessor  in 
bad  faith. 

the  person  to  whom  he  austAkenly  cotnisted  his  movable;  lb)  otovablea  can- 
not be  foltovred  \>y  a  EnDrtgage',   [c)  between  t^P-  purcHui^rQ  of  ttt-e  sai04 
movablie  tho  one  wh*  &rat  received  jeUvery  in  gooti  fjyth  is  preferred^  Ci*-ll 
C«(le,  2279,  2102,  1813,  lUl,  2119. 
>  C/.  Deghtmel,  p.  149,  etc. 
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248.  Rcftl  nnri  PerwniJ  Righia, 

249.  RcaJ  uTid  PeTmaal  Actian?. 

250.  "Jus  ad  Ilem." 

251.  Ownepiliip  of  Liind. 

252.  Refltmt.ions  on  the  Right  or 

Ownerahip. 


5  253,  254,  Freedom  to  Enclose. 
255.  Limitetl  Ownorahip, 
S  256.  Joint   Ownerahip  with  Joint 

Possesjiion. 
5  257.  The  Community. 
S  258.  Incorporeal  Property. 


§  248.  Seal  and  Fersonal  Righta.  —  It  has  been  asked  If  the 
distinction  between  real  and.  personal  rights  '  did  not  remain  un- 
luiDwn  to  the  Germanic  law.  It  is  true  that  this  distinction 
scarcely  appears  if  one  goes  back  to  the  primitive  period  where 
every  attack  upon  the  rights  of  another  was  settled  by  private 
vengeance  or  an  action  "ex  delicto."  *  But  when  this  phase  had 
been  passed  through,  the  classical  contrast  between  real  and  per- 
sonal rights  was  disclosed  in  the  Germanic  law  itself.  It  did  not 
entirely  coincide  witli  the  Roman  classification,  for  the  class  of 
real  rights  encroached  upon  that  of  personal  rights;  '  at  the  same 
time,  it  is  perm'tsslhle  to  bring  the  two  legal  systems  on  this  point 
together,  and  they  tended  more  and  more  to  resemble  each  other; 

'  The  expre&sioo  B«&l  Bightt  as  contrMted  with  the  term  P«h(]i)i&1  Eighti, 

rights  of  claim  or  obligitlirm,  is  derived  from  the  Roman  terminoltigy  reliitivG 
to  prowliire;  actiona  of  wliieh  the  "intentb"  of  thv  fonniilu  did  not  designate 
the  defendant  were  called  actions  "in  rem";  those  in  which  this  designation 
occurred  were  civllwl  a<;tions  "in  peraonani."  This  peculiarity,  as  often  hap- 
pciii^,  nan  fundamental;  thii.t  is  why  it  could  serve  bs  a  hoaia  for  the  aeparatiua 
of  private  rights  into  two  clu^des:  retJ  tiglitts  and  personal  righta.  Already 
the  juriaconaulta  made  use  of  the  cxprcaai'OD  "perBonalia  actio  (for  examplei 
Dig.,  oO,  IG,  173,  2);  in  the  Mlddk  Ag«9,  as  the  natithesid  of  this,  the  turm 
"renjii  actio"  wag  uawl;  from  .applying  to  antione  tbeac  cxpres^ons  came  to 
be  apjtlicd  to  the  rights  thflmseivps.  The  expression  "realia  actio"  ia  found  in 
TanpTfd,  "Ord.  Ju<L,"  2,  13,  and  not  in  PilUus.  Neither  the  "Petrua"  nor  the 
"brncliylogus"  uses  it.    "Jura  realta,  personalia";  "Gloae,"  "Uteadi,"  oa 

i2,  "Iiut.  de  Act.,"  4,6.  As  to  the  conception  of  the  "jus  in  re,"  i^.  deti^  in 
andslierg,  "Ol.  d.  Accuraius,''  p.  81  et  aey. 
'  The  complainant  complains  of  an  "invnsio"  or  "uBurpatio"  of  the  land 
whichhaatftkenplflce,  "iriiuBte.""infJo  ordin-o"  ("Lundraub"  among  thepeople 
of  the  Nortli) :  Bninner,  11.  6S4,  512;  "Surama  Norm.,"  "C.  deOuereha." 

'  The  Roman  juriEooasulia  had  adhere<l  to  the  simpk  idea  of  the  "domi- 
mum"  completed  by  aemull  number  of  Mrvitudfs,  and  restricted  an  escep- 
ti'jn  hy  (.ho  iii-ufruet.  In  the  Midille  Ages,  on  the  other  hand,  ownership  ig 
divided,  real  riglita  become  ijiultipiied;  one  can  he  an  owner  aa  lord,  bs  voi^al, 
as  copyholder;  one  can  be  owner  during  one'a  life  or  by  right  of  inheritance; 
one  can  be  owner  in  the  Quality  of  a  pledge  cmlitor,  or  by  right  of  guardian- 
Bhip.  Ownershii*  under  these  varicuu  forms  is  similar  to  the  usufruct  and  tlio 
rtal  riRhts.  —  Deibmck  has  even  maintained,  "  Uebem.  fremd.  Schuld.,"  that 
rit^hts  of  claim  were  consideretl_a9  things  and  constituted  objects  of  ownership. 
Sec  the  refululioo  of  this  opinlaa  in  ffeusler,  £  76, 
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in  France,  especially,  the  Roman  doctrine  easily  passed  into  the 
books  and  into  practice. 

§  249.  Real '  and  PeraonaJ  AcUoni.*  —  The  distinction  of  rights 
is  manifested  in  procedure  by  the  contrast  between  real  actions 
and  personal  actions,  and  tJua  latter  13  already  manifested  in  the 
Barbarian  laws,  especially  in  the  Lombard  lawa,  in  spite  of  the 
penal  character  which  the  actions  which  were  admissible  at  this 
period  had  still  preserved  in  many  respects.  Some  use  the  tj-pical 
Formula:  "malo  ordine  possides";'  in  others  the  taking  of  an 
oath  is  demanded,  "dare  debes,"  being  based  upon  a  contract  or 
an  offense,  "vadia  dedisti  de  solvcndo  mlhi  decern  sotidos."  "occi- 
disti  servum  memn,"  etc.  In  the  first  case  the  defendant  must 
establish  liia  right  over  the  thing  which  he  detains  ("terra  propria 
mea  eat  per  auccesaionem  patris  mei");  in  the  second  case  it  13 
sufBcient  for  him  to  deny  the  debt  and  to  swear  that  it  ha5  no 
existence.*   It  is  difficult  not  to  see  in  these  two  classes  of  actions 

'  CJ.  fspeciaMy  as  to  the  FT&nkish  period:  Brurmer.  {  119  fbibl.l;  Wilfcn^, 
"Immobiliarprocm),"  I81I5  ("Untere.  by  Gierke),  La^nd,  Flattck,  Unmlcr, 
op.  fit-;  PerlUe.  IV.  p,  259. 

•  Our  old  suthoTS,  from  the  tliirtecnth  c-onttiry  on.aduuitor  n  third  clasa  at 
actions,  i7iii«i  actions,  on  the  subject  of  which  their  ideas  are  often  inconJuainn: 
"Gr.  Cout.,"  p.  (both  a  personal  action  and  an  action  od  the  morttEn)^ 
for  the  payment  wf  a  rent), 

■  PrtNtdore  on  the  rMlaimisf  of  IjoisirTmUM  during  the  bfirbanun  period. 
See  detuila  ia  //litj^cr,  op,  nl,,  aail  Brutintr.  i  — The  actions  tirising: 
1st,  by  "rauuitia"  or  '''b&aaitia";  2il,  or  by  an  undcttaki&g  ia  appear  iu 
eaart  {"oArtamn")  (rf.  "vadimonium"  at  RomftI;  3^,  or  by  the  "AnefaflK." 
a  form&l  seizure  of  the  thln^,  just  ok  in  the  ease  of  mov&blea:  "Deo.  Child.,'  3. 
If  seeen&Tj',  "  vi^io  trrrji  "  in  onlor  l«  snLtle  upon  the  objeet  of  the  litiga- 
tion (cf.  Anglo-NonnaB  CuslomJ:  Bntnner,  "Entst.  d.  fichwurj.,"  p.  173.  ~ 
The  defendant  may  oppose  his  Mvensary :  1st,  by  relying  on  some  kind  of  an 
original  nrquircment,  Htieh  aa  the  "  aprifflo";  2d,  bv  referring  la  his  grantor; 
the  reroiirse  to  the  wnrrantor  and  the  part  played  by  the  latter  are  To  be  ac- 
countntt  for  by  the  peniU  charac-ter  which  this  arrtion  ut  first  had ;  Sd.  by  saving 
that  the  land  came  to  him  from  his  relativeti  b^'  way  of  an  inhtihtantic]  id  wnieh 
cast  prwf  by  witaeesea  ou  the  part  of  thtrplaintilT'iE  excluded:  "Sal,  Ertrav,," 
c.  7  and  8;  "Rib.,"  67,  5.  —  The  defendant  who  is  f-otmd  guilty  should  real  ore 
the  land  and  pay  a  eompoitition  ("legifi  Kcneficium'' ) ;  if  th<-  Ult^r  i.*  not  paid, 
for  cxaiuple,  tor  rcasonn  of  un  ijqiiitnhlr  nntun',  the  restitution  takes  plaee 
"sana  manu."  —  Cf.  the  curious  pmceilure  de^mbed  in  the  Law  of  the  .Ma.- 
m&ns,  12, 8.  nproposof  alawHuit  betwrerj  two  families.  CJ.  "  I,  Bai.,"  16  and  11. 

•  (A)  Action  "maJo  ordine  jiossidcs."  This  formula,  whieh  betrays  the 
delictual  chanieter  that  the  action  originally  hail,  is  intenireted  in  "Expoa,," 
J  2  rtteg.:  "Liut,,"  90.  The  school  of  Pa>-i a  introduced  alongaide  of  it  a  more 
modem  Roman  fomii  instead  of  "Petre,  te  apwllat  Martinuf,  quod  malo 
ordine  posstdns  torani."  they  sav;  "P.  te  appcllst  M.  quod  terraru,  quam 
tenfts,  Bua ppopria «t "  ("a.  Roth.,"  227).  —  T/.  the canoiuatB  such  as.  Tanenvl 
etc.;  HeuAer,  (78;  /fijfcner,  p.  48;  "Hflth.'^'  ("Lib.  Pap.''),  216,  222,  227, 
228,231,234;  Raiiirt,  "Form,  "no.  427  {"Cart,  sen.,"  27),  480,  481;  "Uiit.,'' 
18,  77.  Is  thifl  action  given  atcainst  the  deposilarv  or  the  borrower  of  a  mova- 
ble? Cf.  poll,  "System  of  Movable  Property":  "Liut,"  130,  86;  Ratilrr. 
403  (restitution  of  the  price,  tlie  object  oaving  disappeared).  —  (B)  Actiuo 
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the  precedent  for  the  "Klagen  aiif  Gut"  and  "uin  Scliuld"  of  the 
German  Customs  of  the  thirteenth  century.'  In  France  the  dis- 
tinction was  reclothed  at  a  very  early  period  with  Roman  forms 
and  lost  all  its  originality,*  The  real  action,  the  "  caiisa  proprie- 
tatls"  or  suit  for  real  property,  has  ita  own  particular  procedure;  * 
it  can  be  begun  at  any  time;  ownersiiip  ia  not  lost  by  non-use,  thua 
differing  from  real  rights.*  It  assumes  that  the  owner  gives  proof 
of  his  right;  for  this  he  will  ordinarily  invoke  prescnptionj  if  lie 
do«s  fiot  do  this  he  will  produce  a  title,  and  the  latter,  at  least,  if 
it  is  previous  to  the  possessioHj  will  permit  him  to  prevail  over  the 
possessor,  for  although  he  does  not  establish  an  absolute  proofj  tliia 
is  a  very  strong  presumption  in  his  favor.' 

§  250.  "  Jua  Bd  Rnn."  *  —  There  was,  moreover,  an  attempt  in 
the  doctrine,  which  was  almost  without  any  resultt  to  get  away 
from  these  ideas  by  admitting  the  third  species  of  rights,  tlie 

"dare  debes."  —  "Roth.,"  362,382;  '■Liut.,"  8.  etc.  — Cantroverav  as  to  the 
BOlion  by  the  buyer  nguinat  the  ecller  for  delivery  of  the  iibjent  ^(AA:  Rmih'e, 
□OS.  477,  472.  H&nsler,  J  7S,  pointn  out  that  Clie  Bch€u!  uf  Fa\-i&  RomaiuEea 
these  distinctions:  cf.  "Form-  »-  Roth.,"  327.  S«e  oleo  the  eaouaists,  for 
exumplej  Tancrrrl,  etc. 

^  '■Richtateig  Landrcchts"  [ed.Homeyer,  1857), c. 5,  adds  toit  tti«  "IQa{^ 
um  .^nevang"';  "Saehaonsp,,"  I,  70;  II.  3  and  III,  79.  Various  theories  aa 
to  the  exfl.et  nature  of  these  aetioos:  Deihnuh,  "Dingl.,  Klag."  lKo7;  Pianck, 
"Gerichtsverfahren,"  ISiS;  Labund,  "Yermag.  rClagen."  1S89  (every  notion 
by  which  one  claims  something  other  than  moaey  ia  a  "Klago  auf  Gut"  ): 
Flanck,  ■■Deutsch.  Gericlitsverfahr-,"  1870.  I,  S39  ("'KlBge  um  Schuld": 
every  actiou  which  hua  ior  its  objet-t  it  prestation  on  the  port  o/  the  (IcFenJant, 
for  example,  the  actiaa  for  delivery  of  the  thing  sold,  which  Labaad  looks 
upon  aa  a  "Klagc  auf  Gut"*.  Ilemlcr,  §  78.  likcoa  thc"Kla(tc  aul  Gut"  to 
lo-e  teal  action  and  the  "  Klage  um  Schuld"  to  the  personal  af^tion. 

*  Cf.  espL'ciiilly  Hentmanuir,  c. 6  ("Dea  Demandca"), "personal  claima 
.  .  .  concern  the  persoa  (contracts,  torts):  real  claims  when  one  claims  an 
iniieritanec;  mlxM  claims  .  .  .  befi;ln  by  being  pc>rMmal  and  thi?n  become 
real  (action  for  delivery  of  the  thing  sold)."  In  tne  first  case  the  tribunal  of 
the  domicile  of  the  defendant  hats  jurisdiction;  in  the  i^ecpnd  and  third  cases 
the  lord  from  whom  the  inherilonec  ia  held  hna  jurisdiction.  Day  of  taking 
coiinael  and  day  of  view  in  the  caae  of  cli^ms  for  inlieritances;  P.  do  FoiUaines, 
13;  "JosticG,"  p.  97;  "Gr.  Cout.  de  Fr.,"  pp.202,  351,  404,  459,  515;  "Stil. 
Parlam.,"  pnasim,  "Const,  du  ChAt.."  20.21;  Bouiarv:,  I,  27.  The  "Sunmia 
Nortn.,"  ft.  66,  "de  qumdia"  atill  takes  the  early  point  of  view.  Cf.  T<irdif, 
p.  civi;  ej.  Bmeloti.Ul.  3;  "Fleta."  1,  2,  4,  Tj,  9;  '^'BrachylogUB,"  4,  IB;  "aa- 
scitur  omnk  actio  ex  obligatione  vel  rei  detentiune." 

»  Pmiua,  L  12;  TatLcr&I,  II,  13;  G.  Durand,  "Specul,,"  11,  1  and  4,  2; 
"Stilus  Pari..''  c.  17;  "Gr,  Cout.  de  Fr.,"  pp.  350,  493,  532;  Boutaric,  I,  22; 
Manner,  10;  TaTriif,  ''ProcM.  au  XIII"  si^clo,"  p.  36;  Feniire,  see  "Actioa 
R^ellc";  Polhier,  IX.  199,  ed.  Bitg. 

*  Pdeits,  "Quest.  Illuatrea."  8;  Potkier,  no.  276.  —  T/,  aa  to  the  Com- 
mentators:  LantUberg,  i  9, 19, —  Ab  to  the  eorty  law,  q/".  post,  "Tenure  of  a 
Year  and  a  l^ay-" 

*  Pctlti^,  323.  As  t-o  the  literature  previous  to  this  tf,  l^andebtrg,  op,  cit,; 
E.  Ui'y,  "Thteie,"  1898. 

1  Bnlnnfek,  -'Veh.  d.  Urapr.  d.  aog."  "Jua  ad  Rem/'  1869;  Heusler, 
i  77;  Laiulsberg,  p.  88. 
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"}us  ad  rem/'  being  halfway  between  the  "jus  in  re"  and  the 
"jus  in  personam."  No  traces  of  these  are  found  in  the  Com- 
mentarj'  of  Accur.ius,  but  Jacques  de  Revigny  (129G)  pvea  a  "jus 
ad  rem  "  to  the  vassal  who  has  been  given  the  investiture  of  a  fief 
by  symbolical  methods,  and  who  has  not  been  put  into  physical 
possession  of  it.'  It  is  easy  to  recognize  here  the  in^uence  of 
Roman  ideas;  they  tended  to  make  of  the  investiture  simply  a 
binding  act,  and  not  an  act  of  the  transfer  of  a  real  right;  it  b  the 
Roman  idea  which  alone  couW  have  had  this  effect.  Against  the 
lord  the  "jus  ad  rem"  gave  the  right  to  demand  being  put  into 
possession;  against  third  parties  it  had  only  a  limited  efficacious- 
ness. In  the  French  Customs  of  the  fourteenth  and  fifteenth 
centuries  by  "jus  ad  rem"  is  understood  the  usufruct,  which  is 
contrasted  with  the  "jus  in  re"  or  ownership;  *  in  the  eighteenth 
ccnturj-  it  is  claims  which  ari?  designated  in  this  way.* 

§  251.  Ownarahip  of  Land.^  — ■  It  is  not  for  us  here  to  go  over 
the  history  of  the  ownership  of  land  and  the  various  phases  through 
which  it  passed  under  the  old  system:  ^  agrarian  joint  ownership, 
family  ownership,  feudal  ownership,  before  coming  to  the  modem 
form  of  individual  ownership.'  Let  us  simply  recall  the  fact  tliat, 

>  Gted  by  Bold*.  Acconiing  to  the  "L.  Foiid.,"  inveatiture  resulbed  ia 
the  RcquirinR  of  a  real  right,  c/.  II,  26,  15;  7,  1;  81'  Bnrateri^if,  "L.  Feuii.," 
App.  4,  n.  3,  considers  inv^liture  att  a  cimtract  and  only  causps  a  real  right 
to  be  acquired  \>y  virtue  of  dehvery.  —  Cf.  in  the  common  law  the  man  chtwen 
for  somi!  service  cannot  cxercieo  it  until  afti^r  he  hm  been  coDfirmtnl  and 
aanctioned:  "in  VI,"  3,  7,  8. — ^  With  regard  to  the  comnieatary  "  Agilur,"  oo 
the  "I.  t  pr.,  D.,"  IB.  1.  fj.  handsberg,  p.  90. 

'  "Gr.  Cout.  de  Fr,"  p.  195;  Po'^arv:.  1, 1. 

"  Pothier.  "Introd.  am  Cout.,"  no.  108, 

*  Terminology:  "proprielM,"  "dominium."  "Dominium"  and  "domi- 
nujt"  apply  as  well  to  the  pownr  of  the  lord  as  to  ownmhip:  "Gr.  Cout.  de 
Fr.,"'p.23'2:  "aeijmeurfoncier."  "Sefiorio"  in  the  "Siete Part."  Thooa-opr 
of  a  movftble  is  called  "seigneur  de  la  chose"  by  BrMon  1,  60.  Thirteenth 
ccnlun;  Germany:  " Eigenschaft,*'  " Eigenthtiin "  I,I2(W);  previously  "eiBMi" 
or  "erne"  to  designate  the  land  as  contra.'ited  with  the  fief,  "Lehn,  '  RnideT, 
8fl.  Cf.  as  to  the  primitive  conception  of  Germanic  ownership:  ChampmuT, 
Gr.  EnRycI.,"  acM'*Propri6td";  K.CaUlem^.  "Exficut.Tertam  /'pp.  27^,!m. 
'  Aa  to  the  CDutro!^  between  the  absol«te  character  of  the  Ronian  "do- 
minium" and  the  relative  ''harftotcr  of  ownerahip  in  the  RJid'lli'  AeW  no\vhore 
is  thi.t  roEo-tivenesa  so  strongly  murked  na  in  EnKland,  with  ita  rurioiLi  ttiM>ry 
of  estates  ("statua"),  righla  or  intereata  which  one  may  have  over  a  piwe  of 
land  which  use  more  or  less  exten^ivo  and  of  longer  or  shorter  dtiration.  ataoaK 
wUch  iligure  nlongsido  of  the  right  of  tlie  freeholder  that  of  the  mere  tenant 
whose  lease  ceasca  "ad  nutum."  Ejital^a  already  cmsIoI  in  the  time  of 
Bracton:  LiUletoii  np^aks  of  tenurea  in  lea  tdniule,  in  fw  tail,  for  life,  for  a 
term  of  yeari,  at  w-i(l,  by  nopvhold,  and  by  the  rod.  The  employment  of 
clauses  Itmiting  the  rightj^  of  trie  grantee  {Stjitute  "De  Donip  Conditionah- 
hm,"  1283)  contributed  no  littif  to  thu?  ^piittinR  up  of  ow-ncrsUip.  A  clas- 
BlficAtioii  of  rights  over  the  land  came  into  (^xislcnce  which  was  eonnect^ 
with  status  or  the  estate  of  persons:  FoUofk  and  ^ftliHrlnli,  II,  10  and  7ft. 
■  Aa  to  the  ides  of  owaerahip  in  th«  writings  of  the  Glonaton,  i/. 
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if  the  Revolution  has  changed  the  tenant  into  the  sole  proprietor 
of  the  ground,  it  only  sanctioned  an  evolution  begun  a  long  time 
since  and  already  almost  accomplished.^  Collective  ownership 
survived  of  its  own  accord  in  the  town  lands,  the  partition  of 
which  the  Convention  ordered;  from  the  early  Middle  Ages  the 
larger  portion  of  the  land  in  France  belonged  to  individuals  and 
to  families,  and  not  to  communities.  The  rights  of  the  family 
had  been  on  the  decrease.  Finally,  the  domain  ownersliip  ot  the 
lord  tended  more  and  more  to  become  nothing  but  a  serntude; 
the  tenant  invested  with  the  benefliiial  ownerahip  was  consid- 
ered as  the  real  owner.'  It  is  thus  that  Pothier  looked  upon  it 
in  his  Treatise  on  the  Law  of  Ownership  of  Property,  no,  3: 
"that  kind  of  ownership  (immediate  ownership)  is  not  the  own- 
ership of  property  which  is  to  be  the  subject  of  the  present 
treatise,  and  is  the  beneficial  ownership;  the  man  who  has  this 
ownership  Is  called  the  proprietor,  the  one  who  has  the  immediate 
ownership  is  simply  called  the  lord ;  it  is  the  beneficial  lord  who  ia 
really  the  owner  of  the  inheritance." " 

§  252.  Bastrictioiu  on  fb,^  Right  of  Ownership.  —  In  spite  of 
the  changes  which  had  taken  place,  the  owner  was  far  from  iiaving 
the  free  enjoyment  of  his  land  in  17S9.  He  cultivated  it  and 
gathered  the  produce  of  it/  but  there  still  existed  hampering 

Landiberg,  p.  92;  PKCineUi,  "Stud.  int.  aJl.  Defin.  Doinlniinn  est  Juh  Utondi," 
etc.,  1&S6. 

I  '•L'<Euvre  Sociale  de  le  R^vol.,"  ISO.  —  Chinon,  R.  Beudani,  Saifnac, 
op.  cil.:  H.  SSe,  "Les  CJasaea  Ruralea,"  1901. 

*  The  Romans  gnuitcMl  &  "viadicatLo  utilis."  for  exomplo.  to  the  bolder 
of  a  loTig-term  leo^ic;  the  Gloa-iatora  made  a  domiaiujn  utile"  corrcapMid 
with  this  action  aod  coDlraatcd  it  wit\\  the  "dQininiuiii  directum,"  which 
belonged  to  the  mun  who  hmi  the  imotwiinte  ftction:  l^ndsherji,  p.  92  ef  neq, 
(bibl.,  p.  97);  Slnbbe,  {  80?  Kratit,  "Grundr.,"  Sth  ed.,  §  74;  Heiisltr,  \  87; 
PertiU,  S  137;  Van^/na,  I,  a02.  The  GIobb.  on  "L.*'  3,  r)ig.,4J,  3,  puta 
the  t-xprcaaion  "  dominium  utile"  in  the  mouth  o!  Bvlgarua,  Cout.  de  Milon" 
(1216),  24,  30. 

'  Cf.  already  Bracion,  (o,  4^,  fo,  58:  "Capitalis  dominu-''"  and  "verus 
dominuB."  Ckaisemartin.  p.  151,  — ■  If  one  wiehes  to  get  an  idea  of  the.  evo- 
lution which  took  placcone  has  only  to  Gompate  these  cttatioa'i  with  the  "I.. 
Feud.,"  2,  23:  "proprictna  penea  dantem,  uflufnictus  ail  aMipicntcm";  I,  8, 
2:  "proprietns"  ajia  "poeaeaaio."  —  To  which  of  these  two  did  the  iBsues 
belong?  "Gi."  on  "L.''  1,  c,  10,  15.  Alluvium,  islands,  "L,  Feud.,"  1,  4, 
6;  "Aoste."  2,  11,  128. 

'  AtqtdwuMtt  rf  Ihft  UidM.  The  maxini,  "he  who  bows  reopB"  waa 
already  to  be  found  in  the  old  law.  Therefore  the  man  who  does  not  own  a 
pieee  ef  land,  hut  who  hag  cultivnted  it.  has  a  rinht  to  the  issues  which  it 
produces.  With  the  exception  of  ccrtnio  speciiil  applications  ("Sachaejisp.," 
2.  58,  2;  3,  76,  3>  of  this  principle  let  us  rail  to  mind  the  aniqiiiretn™!  of  the 
iiisuea  by  the  posaeaaor  in  (tood  faJth:  c/.  Bcauniaiirrir,  Jl);  32,  SO,  "Redaim- 
ing"  generally.  The  issu-ea  were  considered  as  being  acquired  hv  the  mere 
fact  that  worli  had  been  dune;  Neueter,  11,  p.  195;  lleimbacht  "L.  a.  Fnichtj" 
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seigniorial  rights,  op,  in  their  stead,  police  rules  which  were  ves- 
tiges of  joint  ownership  rights,  without  taking  into  account  the 
rights  of  the  family.^  The  Rural  Code  of  1791  '  made  an  innova- 
tion by  saying  that  each  owner  was  free  to  gather  his  hairest  by 
any  means  and  at  any  time  lie  pleased;  it  thereby  did  away  with 
the  fixing  of  the  day  of  mowing  or  harvesting  or  gathering  the 
vintage,  which  allowed  the  lord  to  collect  without  difficulty  rights 
such  83  that  to  a  portion  of  the  produce,  but  which  right  gave 
rise  to  abuses  because  the  gathering  of  the  harvest  might  he  post- 
poned in  an  arbitrary  manner  to  the  great  detriment  of  tlie  farmer. 

§  2.53.  tiwdani  to  Enclose  one's  land,  which  was  frequently 
impeded  by  the  rights  of  commons  and  common  of  pasture,  was 
proclaimed  in  1791;  the  owner  who  made  use  of  this  power  lost 
hia  right  to  common  of  pasture  in  proportion  to  the  amount  of 
land  wliich  he  enclosed.*  With  the  other  feudal  rights  was  abol- 
ished the  seigniorial  ri^ht  of  hunting,  which  even  allowed  the 
lord  to  go  upon  enclosed  lands.* 

§  2'A.  The  Sam«.  —  Enclosure  assumes,  ordinarily,  a  muUng 
ol  boundaxles,  '  which  is  carried  out  either  by  a  resort  to  the  courts 
or  by  friendly  agreement.*  Each  neighbor  can  eompel  the  other 
to  contribute;  the  marking  of  boundaries  is  done  at  the  expens* 
of  all; '  the  boundary  marka  are^  sometimes  trees,  such  as  quince 

1343;  Rotai.  "Dir.  d.  Poss.  b.  Frutti."  1SS3.  In  this  lb  found  thi-  pratccUan 
ofthoEoKlisl?  Iwlderni  u^Ul.  As  ti>  the  distmctton  made  by  t^^e<■t)Ia^»M>tato^s 
bclviwn  the  "  uau/riictUH  formalis"  ajid  "causalis,"  ef.  l^iidKberg,  p.  04. 
Rigihi:^  of  tbe  ovracr  of  a  pit^e  of  luLiid  tti  the  fruit  which  htus  fallen  upon  thia 
land  fruiD  a  tree  beloofpng  to  bis  ni'iKhbor  (Kranl,  "Grundr.,"  Sth  ed.,  {  77), 
with  branches  overhajiginR  his  liinii:  CfiaUenuiTtin,  p.  166:  A.-B.  Schmidt, 
'■fteclitd-  UeberlmnKS  u.  Uberfalls"  ("Untera."  hy  Gierke);  Fnu-md.  "Vokin- 
ftge,"  sre  "  Arbrca"  (4th  ed.);  Af(witer,  X,  0  Ckwping  by  the  poraeasor  in  gowl 
faitli  Wore  the  "Ord.  de  Moiiliai,"  2). 

'  PcnOe,  i  Ul  and  %  145;  .S'Jobbe,  j  S3  et  wfl. 

•  I3fv.,  Sept.  2S  and  Out.  6,  lifll,  M.iiny  of  ttiese  pro™ion3  were  found 
be  in  oppoaitian  to  tlie  Civil  CfKle,  njid  ft  draft  of  a  R"ri4  C'kIc  wob  pre- 

p&Tcd  ia  IS(tS  and  InJii  aside  iii  ISI  j;  it  htta  nut  yet  been  entirely  fininhod, 

■  The  right  of  common,  airo&dy  abuliihed  m  some  provinces  under  the 
Old  Ri^-ginie,  was  only  dune  away  with  by  the  Law  of  July  9.  VioUet, 
p.  560.  Ab  to  th«  connection,  between  thew  righte  and  tKe  eystem  of  culti- 
vation by  rotatioD  of  crops,  cf.  Hmissen,  "Z.  f.  ges.  Staataw.,"'lS6£>-68,  1876 
("Z.  Geseh-  d.  FHdsyst.  in  D."l;  Hmi»Ur,  ^  88. 

•  Prohibition  of  maldii^  cnclosurea  within  the  territory  cf  the  "pluaixs" 
or  landtt  reserved  for  the  lunK'H  hunting. 

•  "L.  Alam,,"  87;  "Bai.."  12.  8;  Layer!,  255,  2S0;  Fotimd,  "VoisinagR" 
«e  "Bomec,"   "CWluns     Ragiteau,  see   "Bomea,"  "CoqiM^mniuee 
Ptrritre,  »ee  "Action  ca  Bomoffe." 

•  Beaumanoir,  30,  27,  28;  "Et.  de  St,  Louis,"  I,  138;  Bmitaric,  p.  211, 
288,  366,  775. 

'  Fotkirr,  IV,  32S,  aocs  therein  n  quiL§i  (^oIlt^lCt  like  joint  posacssion. 

•  Du  CaTige,  see  "Crui^^i,"  "Terminalcsi";  "Liber  Termin."  (fourtmoth 
century);  de  Ribixi,  "Soc.  Proveng  ,"  p.  185. 
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trees,  sometimes,  and  more  often,  unhewn  stones  near  which  there 
are  placed  fragments  of  a  tile  (guarantors  or  untneaaes  attest  that 
the  stone  is  not  placed  tliere  by  chaDce),  or  else  broken  glass 
and  other  indestructible  objects.' 

§  255.  Iiimitod  Ownership.  —  Limitations  based  on  agreement 
which  affected  the  right;?  of  the  owner  had  in  them  nothing  con- 
trary to  the  spirit  of  a  legislation  which  carried  with  it  so  many 
restrictions.  Also,  it  is  not  a  rare  thing  to  find  in  conveyances, 
sales,  gifts,  or  wills,  clauses  which  only  give  a  conditional  or  part 
ownership  to  the  grantee;  the  land  cannot  be  alienated  by  him;  it 
is  stipulated  that  it  shall  return  to  the  former  owner  or  his  heirs 
under  certain  conditions,  or  the  grant  may  be  cancelled  by  the 
effect  of  an  accidental  circumstance  or  the  will  of  the  parties. 
The  establishment  of  appanages  may  he  cited  as  an  example;  the 
possessions  of  tlie  prince  who  has  had  the  appanage  granted  to 
him  return  to  the  crown  if  he  dies  without  heirs  of  his  body.  The 
English  law,  with  its  theory  of  the  "forma  doni,"^  its  Statute  "De 
Donis  Conditionalibus  "  in  1285,  increased  the  number  of  these 
reatrictions  (reversion,  remainder,  etc,),*  Thus  it  had  departed 
from  the  normal  type  of  Roman  ownership,  unlimited  "domin- 
ium." In  France,  jurisprudence,  on  the  other  hand,  seems  to  have 
tended  to  approach  this  tj'pe  by  decreasing  the  number  of  these 
restrictive  clauses,*  for  reasons  of  public  expediency,^ 

§  256.  Joint  Ownership  with  Joint  PosaasBion '  is  frequently 
met  with  in  the  old  law ; ''  the  most  common  case  b  that  of  port; 

»  Aa  to  ■'agriraensorea,"  qf.  Oiraud,  "Kist.  da  Dr.  Fr."  t,  250;  TUara. 
"Thtee,"  1879:  (Tirorrf.  ''Dr.  Rom.,'*  p.  625',  Bruoi.  "Agrimeos,"  1897; 
GloMoii,  "Or.  EncyoL,"  see  "Bomage";  Deni^aH,  aee  " Arpenteura." 

'  Bra^rif  (,  17fr.  CJ^  the  aneer,  "ftgreements  overcome  t!ie  law,"  Beau- 
jii'inoir,  34,  2;  P.  <k  Fnntnines,  15,  8;  Loysel,  3,  1,  1,  But  as  to  "donatiwnea 
post  obituQi"  during  th*  Frttttkish  peri'tKt  ^,  Hvbntr,  "Untere."  by  Gitrkf, 
vol.  26. 

"Reverti,"  "redire,"  "remBiiere":  expressions  which  are  found  in  old 
deedd.  For  example,  the  will  of  Raymood  de  Toulouse  in  960  (,D.  Vaissette, 
V,  241),  etc.    .See  Pi-Uock  and  MaiOand,  11.  p.  14  et  seq.;  Blnckalvie,  II.  10. 

'  jl/asi«T,  XI,  57,  lays  down  the  principle  that  ownership  may  be  trans- 
ferred, after  a  term  or  U]>on  eoadition  (■contrary  to  the  Roman  luw).  8ub- 
Btitiitinn,  revocatioa  of  gifts. 

The  Cngtish  iuriscansMlt  Coke  compluos  of  tbe  diaadvantagra  which 
conditi'jaa]  finiver«)iip  presents. 

*  ExampI'D  of  joint  ownership  without  joint  pQB^iessioa  in  th?  Iqbqq  for  W9~ 
sessifln  at  will,  the  lessee  or  lenunt  boing  owner  of  edifices  and  superfices 
(buildinAH  and  ipmwin-g  crops,  workw  of  iitiprovemcnt  auch  aa  ditchea  and 
banka,  etc.),  exr-eptlDg  that  the  le^uir  has  a  nght  to  pay  him  bank  their  value 
when  dismi.s.-iing  him,  and  oxctplintf  that  thp  tenant  has  a  right  to  gix'e  iip  the 
lease  (" expomie,"  that  ta  to  say.  gi■^^^g  up  of  possession),  cf.  the  Law  of  Feb.  8, 
1897.  —  llousea;  joint  ownership  by  floora:  Huficr,  IV.  695. 

'  Planwi,  "Trait.!  de  Dr.  Civ.,"^  1.  439,  cEtca  the  Law  of  Aug.  28,  1793, 
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own«islilp  of  walls  and  fences.*  The  Komon  Iaw  knew  nothing 
of  the  party  wall;  it  was  customary  to  isolate  houses  from  one 
another;  they  constituted  islands,  as  is  still  said  in  the  South.  In 
countrica  of  Customary  law,  on  the  contrarj',  the  opposite  custom 
became  established,  at  least,  from  the  early  part  of  the  feudal 
period,  and  the  social  and  economic  conditions  brought  about  a 
consideration  of  the  party  wall  as  collective  property.' 

§  257.  Tha  Community*  was  frequent  in  the  Middle  Ages.  Does 
it  correspond  to  joint  possession  ("communio")  as  understood 
by  the  llomans,  or  must  it  be  classified  among  Associations? 
icf.  Roman  "universitas,"  "  Genossenschait "  of  the  German 
law).  The  latter  will  be  discussed  when  we  come  to  deal  with 
legal  persoDs,  As  wc  look  at  it,  this  joint  possession  consti- 
tutes a  sort  of  transition  between  these  two  legal  types. 
The  "Genossenschaft,"  modeled,  as  it  seems,  after  tlie  family,  la, 
like  the  latter,  a  legal  person;  it  loses  its  cohesion  and  lessens 
by  degrees  under  the  form  of  the  community  or  "Gemeinscliaft 
zu  gesammter  Hand";  finally,  in  the  last  pha.se,  it  is  reduced  to 
the  *' commutuo,"  or  joint  possession,  in  order  to  allow  more  scope 
to  the  independence  of  its  members;  joint  possession  itwlf  only 
appears  a.3  a  provisional  state,  from  which  society  as  well  as  the  in- 
dividual has  every  interest  in  emerging.* 

The  bond  which  unites  the  members  of  a  community  is  closer 
than  that  which  exists  between  the  Dnlinar>'  joint  owners.  Also, 

Art.  10,  which  changes  into  joint  ownership  the  riKht  of  pasturage  of  the  in- 
hahilanW  of  the  diireront  dBpanmenta  in  Brittany;  UBcltss  and  unoccupied 
l&ndj  have  become  jointly  posseesed  by  all  thoete  who  were  then  in  poss^ioa 
ot  the  ri^ht  of  conirnon. 

^  "Mitioyen,"   " moitoien,"  Bome  source  as  "moitid";  tf.  " metairid," 

Huber,  IV,  6B7.    ,\fl  to 

the  relations  of  neighbors  in  general,  c/.  ibvi.,  p.  72S  el!  stq.;  Chni-Kcmartin^ 
p.  IIW;;  LQ\fi€l,  1<K.  (ii.:  Fownd,  "Tr.  du  Voiainage,"  4tb  ed.,  1834; 
nununr  24,  23. 

»  "ParU,"  195,  214;  Pofhift,  "Comm.,"  noa.  ITO-^. 

*  " GraamtGigeRthurn/'  "condominium  in  witditm,"  as  Gontrasted  with 
"MileiKGnthuui,"  joinl  ponsessiun.  Firet  mention  of  it  in  Juattia  Varaniu^ 
"Litielliis  Coosuet.  Bamberg.,"  1681  (cited  by  Kmat,  "Grundr.,"  p.  101). 
ControveiKy  as  to  this  form  of  ownership:  Dttncker,  "Gwammt.,  '  IS*3; 
ScMe,^Sl;  "2.  H.  G.,"1V.  218;  Weusttr^SSO:  6.'wrrfcc,  "Dcutschea  Privatr..'' 
fi  SO;  lliiba-,  698;  PerttU,  }  137.  Cf,  in  Enniiwh  law  joint  Iptjaajjy,  Icnnncy 
in  common,  Blackeione,  \ij  12;  PoUock  aii4  Al iiiUarul,  11,  p.  20.  — The  exprao- 
non  "commuuia  tnanoa"  is  to  be  accounted  for  by  the  nocessity  under  wUich 
the  membefn  of  the  community  found  themaclvM  of  co-oiwrating  in  apts 
which  affoei&d  the  thiag  owned  in  commun;  for  example,  in  order  to  rcrider 
homaeft  to  the  lord  for  a  fief  held  from  him,  they  all  put  their  hands  toKi'ther 
into  that  of  the  lord.  —  As  to  aaeee  of  community,  qf.  Htuder,  i  52,  Wip- 
permann,  '"Kl.  Schr.  Ueb.  Ganertwchaften,"  1473, 

'  Chauemartin,  p.  366;  Britian,  see  "Commune";  FtHninviUt,  "Oom- 
nnmaut^  d'Uabitontd,"  I,  3  (coaHorts);  Sic,  "Classes  Rur.,"  p.  490. 
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no  member  of  the  coimnunity  can  dispose  of  his  share  in  the 
community  without  the  other  members  being  wnlling.  All  tlie 
more  should  they  all  co-operate  in  acts  of  disposal  bearing  on 
the  joint  possession.  The  administration  13  confided  by  force  of 
circunistaDces  to  one  of  them,  to  the  one  whom  custom  desig- 
nates, for  example,  the  elder  brother,  in  communities  whose  mem- 
bers are  brothers.  Each  one  of  the  members  of  the  community 
participatea  according  to  hia  needs,  and  according  to  the  number 
of  the  members  of  his  family,  in  the  products  of  the  common  land; 
life  in  a  community  carries  with  it  this  oonsequence,  which  stiU 
exists,  even  when  this  life  has  been  abandoned:  in  case  one  of  the 
members  of  a  community  dies  without  children,  the  others  get 
his  ahare  by  way  of  increase.  If  the  community  is  dissoh'ed,  the 
partition  which  breaks  up  the  community  takes  place  according 
to  the  usage  of  the  local  custom.^ 

'  Curious  local  vajiatitiiifl.  At  Sa.]i«wlc-B^am,  riftlitfl  of  the  membera 
of  the  "  V'eaiau"  to  the  ftolt  spring;  regulations  (1525^  153G),  in  order  to  ito 
away  with  abuacs  of  power  (si-idowa  and  firT»hanH  and  tlio  feeble  were  de- 

f<n\ed  of  theLr  shore  of  the  salt  water);  CuoJ  reKultnticms  in  (still  ia 

orce):  the  enjoytnent  of  the  participants  is  fi3(i>d  by  this  regulation;  the 
f(ri)ntiun  ia  an  inoliionabli^  poasiustii'jn  and  the  participants  are  coinpelled  to  livo 
in  joint  posseasion;  how  could  thM'  divnde  it,  indeed?  It  is  never  pos-^ibla 
to  kiiow  esanlly  who  are  the  partirfpants;  those  who  eeaae  to  reside  at  Saliea 
lose  the  exerciae  of  their  rights,  but  they  keep  the  ri^ht  to  enjoy  them;  Ht 
whatever  time  they  may  return  thniy  may  exercise  this  right  again.  II  one 
oF  them  dies  without  an  heir  hia  right  reverts  back  to  the  couiinunity.  There 
ia  not  equality  between  descenuiiatts :  the  ri^lit  rrgarding  the  ealt  water 
farma  a  spwiaJ  kind  of  inheritance  which  haa  its.  own  nilcs;  preference  for 
the  eldest  or  head  of  the  house  (the;  h>eads  of  the  bouse  were  the  first  to  hare 
thar  ehare  of  tho  BiiJt  waler);  les.gpea  and  yoimger  sona  {"flterlea")  come 
after  th^na;  preffrrencc  for  malea,  tor  the  younger  daughter  only  hft9  S,  SCffii- 
right  as  well  as  the  widow;  [irivilefje  of  married  sorw  over  those  who  are  not 
married  [from  thin  tliere  arise  fictitiona  marriages,  young  neopic,  18  yeara 
old,  marry  nonoRenariaiis,  to  whom  they  promise,  for  example,  20  francs  as  a 
marriaRe  portion  and  a  rent  of  2  sous*  worth  of  tobaceo  a  day);  condition 
of  re^iilcncG-  (he  who  has  not  a  fire  lighted  at  Saliea  and  does  not  keep  hia 
family  there  hafl  no  right  to  the  salt  walerK  It  waa  thought  that  in  tliia 
there  wiw  an  ownership  by  the  commune  of  Salies,  but  this  la  not  so  at  all; 
the  inhabitants  of  hSalira  have  n(>t  all  a  right  to  the  founttiin;  the  <;orpoTation 
of  those  having  tfe  right  is  diatinguLsheci  (rgm  the  convnuiie  ("  Arr,  du  Cona." 
of  the  king  of  Deo.  12,  1739);  tlie  latter  represeOta  the  multitude  of  near 
peighbors  iind  fltrangtra  who  have  eome  to  join  themBolvoa  to  the  former, 
but  who  have  not  siiooeeded  in  acquiring  a  part  in  this  Jointly  owned  prop- 
erty: LomboTii,  "La  Couturae  de  Sa]i^-de-Bi?arn,"  "Thfete,"  1900.  —  C/. 
the  Swiss  "AllmeDtU"  and  the  dirtinctions  between  citizeag  and  inhabitants. 
—  In  llie  Valley  of  Vicilessoa  (Ariege)  the  ownerehip  of  the  iron  mines  of 
Raaci^  belonged  to  alt  the  inhabitsiiita  of  the  valley,  or,  at  least,  they  had  the 
right  to  extract  a  certain  quantity  of  mineral  everj-  day.  "Recueil  dea  Titres, 
etc..  Concern,  lea  Minca  Je  Iianci6,"  by  R.  Barbc,  Toulouae.  1S65,  In  the 
North  of  France  under  the  ntkJneof  "portions  tn6nag*reH  "  and  ''comniilnale-''," 
the  beads  of  familiosi  are  given  shar&s  in  the  use  of  the  majahes;  &t  the  death 
of  Obo  of  them  his  share  returns  to  the  eommunity,  which  eonfera  it  upon  the 
oldflat  head  of  the  family  who  has  not  had  &  eimre  ^vec  him.   ("L.  Pat."  of 

313 


OWNEBSUIF  AND  REAL  KIQHTS 


[Cbap.  U 


§  238.  Incorpore&l  Propertj.  —  Titles  of  nobility  and  patro- 
nymic name;3  are  couQected  with,  the  formatioo  of  the  family  and 
gf  the  feudal  system.'  —  Literary,  artistic  and  industrial  property 
is  brought  under  the  form  of  a  monopoly  resulting  from  a  royal 
grant:  it  Is  the  discovery  of  printing,  that  is  to  say,  the  ability  to 
reproduce  a  manuscript,  which  raised  the  question  of  the  rights 
of  an  author;  the  publisher  received  a  privilege  from  the  king  {Irt- 
lers  from  the  Chancery  reproduced  at  the  head  or  the  end  of  the  old 
editions)  authorizing  bim,  to  the  exclusion  of  all  others,  to  have  the 
book  printed  during  a  certain  time.  The  Constituent  Assembly 
made  a  right  of  that  which  up  to  that  time  had  been  onl^'  a  pri\'i' 
lege;  the  Law  of  the  3d  of  January,  1791,  gave  dramatic  authors 
the  exclusive  right  of  reproducing  their  works  during  their  lifi-, 
and  to  their  heira  this  same  right  during  6ve  years  after  their 
death;  the  Law  of  July  19,  1793,  extended  this  right  of  the  heirs 
to  ten  years  and  generalized  the  provisions  of  the  preceding  law 
(literary  works,  musical  compositions,  pictures,  drawings).* 

1777);  Poaoet,  "  Les  Fortioiu  Mdoac^^res  et  Co  mm  una]  ee  en  Frauoe  vt  i 
rEtnuiger."  1882.  As  to  f^paiD,  cf.  WeiUxooTth  W^ler,  aniole  cited  io  "La 
Couvatle, "  •■  R.  dea  PyrtJofcs,"  1900. 

'  "R.  b.  Dr.,"  IX,  381;  Stobbe.  i  157-103. 

■  U,  Feb.  I31()i[ri«lil  of  the  widuw);  Law  of  July  14.  IS66;  Detalande, 
"Et.  a.  U  Propr.  Litt.  H  Ait.,"  1880. 
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"  "saisine,"  "gewere."'  They  originally  signified  putting 


§259.  Q«n8r»l  RemarkB.^ — ^The  terms  which  serve  to  dis' 
tinguish  possessiun  in  the  old  French  and  German  law  are  "ves- 
titura, 

•  There  are  rna-it  contradictoMF  theories  on  this  mutter,  a  fact  which  is  to 
be  accoiinted  fo-r  by  the  tack  ofpreoLsion  in  thp  texts  aiid  the  mingling  of 
Roman,  Germani^  etc.,  clementfl.  For  some  the  idea  of  ownership  is  tia- 
known  to  the  old  uernianic  law,  where  possc«aion  must  have  been  ev^rrthliig; 
for  othera  it  is  just  the  reverse.  For  lurk  of  epaee  we  most  give  up  the  idea 
of  setting  forth  u  critical  exposition  of  the  principaJ  idcad  that  huve  come  to 
light.  Two  especially  have  been  very  populaTj  —  that  of  Albrechl  (revived 
by  Klimrath)  and  the  more  rencnt  one  whose  pnodpaJ  aupjiortcna  are  Lnband 
and  //tT(*/tT.'  Periile,  |  134  ad  fiitem  (sketch).  C/.  writiDge  of  Miitrer  tild 
CAfim  fvo  lif.  —  Albrechi  defin«  the  "Gflwere"  &s  the  ripht  to  a  real  action,  a 
right  which  on  prinnipl^'  bflonps  to  the  man  in  ponftpusion.  Without  jK>8."!es- 
aion,  no  real  action.  The  "Gewere ''  depends  at  one  and  the  same  time  upon 
possession  and  upon  ownprship,  and  then  becomes  the  oo-mmon  note  of  the  law 
on  tliis  matter.  Gerher  ("Deutsch.  Privatr.,"  £  72J  and  iSrAuil*  adhere  more 
or  less  closely  to  this  DOtiun,  wluch  prevailed  for  a  long  time  in  §cienco,  and 
which  in  our  opinion  caused  a  ereat  deal  of  confusion  therein.  —  Labmid  and 
Heuder  are,  on  the  other  hand,  partisans  of  the  more  correct  idea  that  the 
Gercnan  "  Gewere"  and  French  sei-iin  are  nothing  cIjw  but  possesBioii,  although 
Iherf  art^  inijiorlRlit  diffcrtntcs  between  them  and  Roman  possession..  Aji  far 
aa  we  are  concerned,  it  BeetrH  to  US  that  these  differences,  to  hinh  are  of  aero  nd- 
ary  importance,  have  ofton  bwn  esa^opwated ;  to  look  upon  it  im  a  whole, 
the  e%'ulution  of  the  posae^ory  action  m  our  old  law  scema  to  ua  like  a  rebe- 
ginninK  of  the  history  of  possession  at  Rome.  —  Cf.  the  Bvnonymy  of  the 
words  "possession"  and  "aaiBine."  for  example,  "T.  A.  C,  Norm.,"  74;  83,  7, 
etc.      Current  expression:  "fitre  en  pOMseseion  et  saiaine." 

*  "Vestitura,"  "invcatitura,"  "vestire."  Cf.  "manus  vestitia"  (glove 
ftnd  itsH>-mbohcu8e):  "Bni,,"  17,  2;  "Capitul,,"  see  Table;  "Cap.,"  8.73.  c,  8: 
things  belonging  to  the  Church,  to  the  Treasurer,  "in  vestitura  ecdeaia;," 
"fifid."  Vesting  and  divesting,  /johI,  "Transfer  of  Ownership."  During  the 
feudal  period  idvestitutf*  only  means  transfer  of  the  fiff  to  the  vasnaj.— 
"Sniflina,"  "saeiro,"  "aasjan'  (Goth.),  C/.  "setaen,"  "Besiti,"  posaenBion; 
i5»M,  aee  "Sagire";  Srunn**,  "  Rom.  u.  G.  IFrk.,"  p.  242;  H'nmfcoCTi.,  II,  293; 
La  Fmiht,  VI,  386,  Italian  sources,,  Ptrtile,  IV,  171.  '-Saiai  men  turn,'' 
"saijie."    Beaununurir  uses  afada  in  the  sense  of  distraint.    Post,  "Disselaia 
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into  possession,  physical  delivery  (and  later  sjTtiboUcal  deliverj', 
investiture),'  They  have  been  extended  to  mean  the  situation  of 
tlie  man  who  bas  received  a  thing,  the  fact  of  having  a  thing  at 
one's  disposal,  a  possessloa  in  general.'  The  owner,  the  possessor 
on  hia  own  account,  but  without  the  right  of  owneTship  (like  the 
vendee  "a  non  domino"),  the  simple  withholder  "aheno nomine" 
(like  a  tenant,  or  a  depositarj').  these  are  persona  whose  rights 
are  very  diverse,  and  who  can  all  have  the  thing  at  their  disposal. 
These  persons  always  have  some  advantages  of  position;  on©  is 
that  they  are  nut  liable  to  be  deprived  without  a  judgment,  or,  at 
least,  due  form  of  law."  But  sometimes  they  enjoy  other  advan- 
tages: (a)  a  better  position  in  a  suit  reganling  the  ownership,*  pre- 
sumption of  ownership;  *  {/)}  special  actions  or  possessory  actions, 
as  compared  with  the  action  for  real  property;  *  (c)  a  progresaon 
towards  the  acquisition  of  the  ownership.  How  does  it  happen 
that  such  effects  are  attributefl  to  seisin,  that  is  to  say,  to  a  mere 
fact?  What  is  the  basis  of  the  protection  afforded  by  possession, 
according  to  the  expression  of  Ihering?  This  question  has  been 
answered  by  various  theories,  each  of  which  contains  a  part  of  the 
truth.  Ist.  To  disturb  the  possessor  la  an  attack  on  public  order, 
an  offense  which  public  authority  was  compelled  to  restrain  as 
soon  ad  it  was  strong  enough  to  prevent  individuab  from,  taking 

S^a."  The  copyholder  la  givea  seisin  and  pays  far  it  a  toll  to  the  lardi 
also  called  "sMBinc":  Bcaunianair,  27.  8|  s«j  /jSoffiiwiii.  —  "Gcwei*,"  from 
"vaimn"  (Goth.),  to  guarantee  ('"wiirantus").  vi  fronj  "varja.!!,"  '■veBtire," 
"prohibcre."  —  The  tartan  " hossidcfe,"  "poaaessio, "  "tcnerc"  did  not  irt^Mf 
to  be  mode  use  of.  Tln?y  eaapd  by  ore  vailing  in  Italy  and  Spain,  where  thfy 
say  "tenutc,"  "tenencia":  "Siple  Part.,"  3,  2,  30,  in  oiipo«itLon  to  "acOorio 
domiaium."  Elsample  in  PerliU,  foe.  cit.  —  "  Possessio '  in  the  Dense  of  Und 
in  the  CApituluiea:  807,  c.  2;  "  L.  Longob.  Car.  M.,"  27.  Formulffi:  "quicqihd 
teneract  jxtsaidere  vidoor";  J.  d'Ibelin,  o.  152:  aehia  or  tenure, 

'  Thia  IB  the  normal  meanitig:  Dn  Cnnfffj  neo  Se&ire:  Dronko,  "Tradit. 
FuldenM-M,"  I,  61.  92;  c/.  "Cap.,"  819,  6;  Sickd,  "Reg.  Karol.,'*  no.  335; 
Mitgiia  Charia,  1215,  9. 

•  BiMU'/woir.  II,  p.  423,  wl,  Bt^tffnof;  Th^venin.  "Textes."  no.  125 
Index);  "vestiti  l^ahter"   ("quieto  ordine,"  without  bcioK  diatupl>ed): 
*'L.  Fwid  ,"  2.  2. 

■  "Lint  148;  "Bei.."  16.  1:  "Burc.,"  19.  2;  "Rib.,"  59.  8:  "Cap.." 
819.  9;  "Cap.  Pip.."  789,  14  (fine);  Wido,  5  (losa  i»f  the  righll;  Ber^ 
taltio,  "Splendor  Conauet.  Venet.,"  88.    CJ.  Commentary  on  "Roth.." 

*  J.  d'lhdin,  c.  64  ("Abb.  de  J&nia.."  I.  p.  lOfl).  Ab  to  the  ioys  of  p~— 
laoa  ("beati  poasidentea")  and  the  enumcrstiooa  of  Ihc  akt  autho'fa,  tf, 
Sanf/ty,  op.  cA. 

'  "Bai„"  16,  1;  "Bui?;.,"  19,  7;  "Liut.,"  148;  "L.  Feud.,"  1.  4,  !;  "Stat. 
Milan."  I3m,  10;  I'sflAwd  (twelfth  etatury),  91;  J,  d'fhrH",  C.  67. 

'  In  Italy  the  dit^tinction  between  the  poBsttMory  airlion  and  the  actian  fof 
real  property  appeared  at  n  very  e&riy  tim^:  "  Form.  Roth.,"  "  Aripraml 
and  Albert,"  II,  52.  Cufitoms  of  the  twelfth  add  thirtaeatli  ceuturiea. 
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justice  into  their  own  bands.'  2d.  Possession  is  an  advanced  stage 
oE  ownership;  if  it  were  not  protected^  it  would  be  difficult  tn  main- 
tain ownership.  The  first  of  these  theories  seema  to  correspond  with 
the  origin  of  the  protection  of  possession;  the  second  one  assuraes 
it  to  have  arrived  at  a  more  advanced  stage  of  its  development- 
At  least,  this  rough  outline  is  suggested  by  the  study  of  the  history 
of  possessory  actions  in  the  old  French  law.  Created  with  the 
object  of  repression,  they  were  not  long  in  taking  on  a  new  char^ 
acter,  and  in  becoming  transformed  into  real  actions,  substitutes 
for  the  petitory  actions.  It  is  at  this  time  especially  that  the 
possessory  action  had  a  vital  importance,  not  only  in  private 
law,  but  even  in  public  law : '  "  possession  is  worth  a  great  deal  in 
France."'  says  Loysel,  "  at  least,  as  long  as  there  is  a  right  of  owner- 
ship mingleij  with  it"  (740). 

§  260.  Canon  Law.*  —  As  far  as  possession  is  concerned,  the 
canon  legislation  departed  from  the  Roman  law  on  two  principal 
points:  in  that  which  concerns  quasi-possession,  and  m  that 
which  concerns  prevention  of  spohation.  In  the  hands  of  the 
canonists  quasi-possession,  which  was  allowed  with  fear  at  Rome 
for  a  few  rights,  is  extended  almost  indefinitely;  every  spiritual 
and  temporal  right  relative  to  persons  or  property  is  susceptible 
of  possession;*  by  this  means  the  jurisdiction  of  the  classical 
tribunals  is  increased  and  the  absolute  moral  authority  of  the 
Church  is  declared.  From  the  time  of  the  Lower  Empire  special 
measures  have  to  be  taken  for  the  repression  of  violence;  the 
owner  who  by  force  takes  possession  of  his  property  which  ia 
withheld  by  a  third  party,  and  thus  takes  justice  into  his 
own  hands,  is  compelled  to  restore  it;  he  loses  his  right  of  owner- 
ship by  way  of  penalty.'   Some  of  the  celebrated  interpreters  of 

'  Btanmanoir  tsk^a  up  the  subject  of  novel  disseisin  after  having  dealt 
with  miEdemcoDors  and  1ar<^enies,  after  wliiuh  he  passes  on  to  ch>eittiiig  (c.  32). 
Biackstojie  also  places  difttiossPKisiun  nirnng  Xjaris.  I^ynel,  753.  Diivot  tells  ua 
that  LnhiH  time  (IC77-1743)  the  fine  was  not  mattfluaeof;  they  were  satialied 
with  condemning  a  man  tu  pay  damiiKes. 

'  For  example.  comiMjtenpe  of  the  Courts  of  the  Church. 

'  Manuals  of  the  canon  law,  On  tlie  doctrines  of  the  RomaniBta,  Dur- 
mxme,  "Thfse ISffS,  p.  ■10;  Bruns,  "R.  d.  Bea.,"  p.  103  d  ee?.  Noteaoatho 
''Sieto  Part.."  Table,  eee  "PossesBio"  (bibl.). 

*  C/.  past,  "Plurality  of  Seisins,"  Officea,  eccleaiaaticfJ  dignities,  titbcs, 
etc.:  "Gp.  Cout.p"  p.  237  fjuatiee);  255  (incorporeal  things);  495  (francMaes) 
el  aea.  —  PoBaesaion  of  status:  ''Posaessio,  Conjufis  ex  Causa  Matrimonii," 
Dig.X,  13, 8  and  10;  Braim,  "BGsitz,"  n.240;  Duncker,  " QuQai-BeeitK,"  "Zfd. 
R.,"  2,  2.  2S;  Ruffijii.  "Actio  .Siralii,'''  p.  253.  40S.  —  Vain  protestationa  of 
the  Romanist'*;  "Gtoae"  on  '  LJ'  9,  Dig.,  5,  3.  Cf.  Civil  Code,  1240. 

•  Law  of  Valeatinian  III;  "Cod.  Th^od..'^'  9,  10,  3;  4.20.  3;  "Cod.  Just.," 
"de  vi,"  8,  4,  7;  "L.  Eom.Wiaig.,"  p.  131.  ed.  ffasnt/;  R^SIM,  "Actio  Spolii," 
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the  Roman  law  have  even  thought  that  there  miist  have  been 
created  an  actioa  "  momentaria:  posseasionis  " '  In  orrler  better  to 
assure  the  protection  of  possession.  The  disorders  for  which  a 
remedy  had  to  be  found  from  the  time  of  the  Lower  Empire  only 
iivcreascd  in  thy  Middle  Ages,  and  the  Chureh  sought  to  fight 
against  them  by  the  "reniedium  spolii,"  a  prototj'pe  of  the  pos- 
sessory action  designed  by  the  secular  law  {recotery  of  pcasession). 

§  261.  OriBiD  of  the  "  R«m«dlum  SpoUl."  —  The  effects  of  this 
institution  could  be  summed  up  in  the  majrim  "apoliatua  ante 
omnia  restituendus."  '  Originally  it  appeared  as  a  simple  incident 
to  criminal  procedure,  a  plea  in  bar:  the  hiahop  who  was  d<?- 
prived  of  his  see,  and  who  found  himself  under  the  weight  of  a 
criminal  accusation,  could  escape  from  any  judgment  before  being 
reinstated;  it  was  the  duty  of  the  judge  to  carry  out  the  reinstate- 
ment even  officially."  Thus  the  "exceptio  spolii"  was  found  to  be 
created;  at  leaat,  it  was  based  upon  this  and  rapidly  generalized 
and  applied  to  the  laity  as  well  as  the  clerg>';  to  civil  proceedings 
83  well  as  criminal  proc&iiiigs.*  From  a  simple  form  of  procedure 
relating  to  eeclesiastical  discipline  it  passed  to  the  rank  of  a  rem- 
edy at  eommon  law.  The  practice  of  the  tribunals  of  the  Church 
took  a  step  in  advance '  at  a  very  early  period;  the  man  who  had 

p.  33  to  53  (and  onthc  Bvz&ntine  law,  p.  75-112)    That  Ihis  rule  was  not  foTw 

Sotteii  may  be  Infemjc!  from  the  mention  of  it  coDtoincd  in  tlie  Ejiitom»  ot 
tie  "Brevi&Ty"  of  .4ifjrif.  in  the  " ISrarhyloKUS,"  2,  11.  in  the  "PetniB,"  3. 

II.  —  The  Bajbarian  law  was  limit.pcl  tji  imT>o*jng&line  upon  the  "inviisor,' 
which  does  not  »ccra  to  have  bern  sufficient :    Liut,,"  1+8;  "Bai.,"  16;  "Burs.," 
I9|  "Cap.,"  810,  9;  7Sf|,  11;  Glow,  on  "Roth.."  34S.  Cf.  "Const-  l^\c.,"  I. 
29  (Freaerick  II),  Curious  question  in  the  "Liber  C-unfUetud.,"  of  Mil4Ui,  1,6. 

'  Ruffini.v-  53. 

*  "False  ftecpetftls."  "EpUt.  Eusobii,"  2",  5  12  (i?tMe*iW,  p.  237).  Cf. 
ffinsekiua,  pp.  165,  214,  694,  731.  —  Reprodiiwd  by  Or.i(ian,      I  tn  i.  C, 

III,  qu.  1.  —  Sources;  (n)  "Epit.  Aegid.,  Paul,"  I,  7  (in?9titutionin'"intc?gninj 
Far  fraud  ormUtakel;  "Concilede  Lompsaquc,"  3(i4 ;  "do  Rome."  SOI.  —  Later 
texts:  Dig.X.  2,  13;  "in  VI,"  2,  5,  — Commentatora:  Tantrrdt,  "P.,"  2.  voL 
9;  Hniitii^nii*,  1,  2,  r.  "  De  Causa  Posawwionia  et  Proprielatis.  de  R<«titiitiOiUr 
Spoliatomra'':  G-  Durand,  "Specul.,"  4,  2.  —  £«ri«/o/,  "Inst.,"  S,  10;  Ptw 
tonus.  "Tract.  111.  Jet.,"  XIV,  271;  Win««on,  "Jnhrb.  d.  Gem,  R.,"  IftSfl; 
BoMhiH,  "Gesch,  <i.  R.  in  M.  A.,"  512;  Goerke'-Be  Em.  Sprtlii,"  IS.'iS:  P. 
Foumier,  "OfficialiUia,"  p.  IfM;  ftwj^it",  "Actio  Spotii,"  p.  141  to  253  (drtaiia 
OS  to  the  eccteaiastieal  diaoipline  previous  to  tl)«  ninth  century.  The  "  Paeudo- 
laidore,"  Ontian).  See  also  Savipn^,  §  48  et  xfij. 

*  Rvjffini  woa  credited  with  brininne  out  this  peculiarity.  Cf.  "Concile  de 
Paris,"  of  615,  c.  10,  accordinR  to  Bntns.  "Comonos  "'  ll,  2.57. 

*  Regulation  by  the  DecretaJ  "Frequens,"  124,'>,  Dig.  X,  2,  5^  1:  in  criming 
matters  the  dfrfsnw  may  be  offered  in  opposition  to  everj-body;  in  civil  matters 
oaly  to  the  deepoiJer. 

_  ■  R-Ufffirn  shows  that  the  leEislation  of  the  Church  did  ant  entirely  agre« 
with  the  praotice.  Oratinn  did  not  admit  of  the  extension  whioh  waa  given  by 
practice  to  tho  o.  " Redintegranda "  (for  example,  hf  applicatiun  to  the  Uitj- 
and  tQ  all  sorts  of  poaaeaaiona).  The  popes  were  Lnclined  rather  to  follow  fan 
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been  ^possessed  was  authorized  to  claim  restitution  by  means 
of  an  action  ("  condictio  ex  canone  redintegranda  ") ; '  the  existence 
of  the  action  was  justified  by  the  same  motives  as  was  that  of 
the  plea;  the  ofScial  intervention  of  the  tribunals  led  to  its  ad' 
mission  and  the  Roman  procedure  of  possessory  prohibitions  did 
not  seem  to  differ  therefrom  to  an  appreciable  extent.^ 

§  262.  Tho  Same.  —  The  "  remedium"  which  waa  finally  estab- 
lished consisted  of  two  methods:  ih«  action  and  the  plea  ^'spoUl." 
Both,  as  their  essential  effect,  lead  to  the  re-establishment  of 
the  "statu  quo  ante";'  this  is  the  object  which  is  striven  for 
and  the  only  means  which  seems  natum!  for  the  prevention  of 
disseisin,  for  pecuniarj'  penalties  which  were  decreed  by  the  bar- 
barian laws  did  not  suffice;  as  long  as  the  despoiler  kept  the  prop- 
erty which  he  had  taken  he  was  satisfied  and  had  no  regret  at 
having  infringed  the  laws;  by  dispossessing  him  in  hia  turn,  every 
pretext  for  violence  was  removed.  Thencefortb  the  requisite 
conditions  for  the  exercise  of  the  "remedium"  were  very  esten- 
sive:  (a)  the  disseisin  is  not  only  understood  to  apply  to  di^ 
possession  by  force,  but  to  any  other  illegal  dispossession;  *  (6) 

esampCe  and  to  restrict  the  new  matitulion  whJeh  a  more  profound  knowledge 
of  the  Rommi  law  citiised  them  to  look  upon  as  beinf;  abunive.  See,  for  exam- 
ple, the  Decretal  "Sa?pe  Contingit."  Nor  could  the  RomaniBts  favor  it  any 
mon.t.  It  is  only  brought  uponre  in  the  writinRs  of  tho  comnientiLtora  ("  Qtues- 
tionej"  by  A:art,  XI,  pd.  I^iiiUhenj) .  Barlotf  and  Baldt  only  mention  the 
Roman  prtihibitioas.  We  find  it  dealt  with,  on  the  other  hjuid,  in  P.  de  Caslro, 
"Consil,."  III.  29;  Decius,  etc.  See  specially  Menockiiu,  "De  Hecitpor. 
P(WB.  Hemed.,"  XV  {restrictive  tendency);  Ponia/iwa,  "Tract.  Ujiiv.  Jur.," 
XIV,  r.  270  ("deBpoIio,"  opposite  tendency);  P.  de  Ferariv<,  "Aiirea  Pr-ac- 
tica,''  1379;  Cui  Pa-pi,  "In  St4t.  Delph.,  si  quia  per  Litteraa." 

1  "GIo!»e,"  on  the  Deorce,  c.  .3,  C,  III,  q.  2. —  They  saw  in  the  "actio 
spolii"  or  '"condictio  ex  can.  Redintegranda"  only  the  prohibition  "de  vi," 
and  it  was  iJl  the  more  willingly  admitted  as  they  cauld  obtain  support  from 
the  "Con«C,  de  Thikid.  et  Valent.,"  which  pronounced  the  forfeiture  of  tho 
property  against  the  "invasor,"  upon  a  rescnnt  uf  Hadrian  acoordini;  to  which 
the  question  of  violence  should  be  der^idea  before  everything  else:  "C'lxl. 
Th^wl.,"  i5,  7,  2;  Guili.  Durajid,  4  2,  only  eatablishea  a  verbal  distinction  be- 
tween Tcatitution  to  the  despoileil  and  tae  prohibition  "de  vi."  CJ.  "Glose 
ad  Becup.,"  b.  1,  1,  D.,  "do  y\,"  43,  1.5. 

*  Cf,  the  ■'r-ip.filat"  of  the  Orientals ;  Ru^ni,p.  332,  and  part  2.  c,  I, 

•  Dip.  X,  13,  il.  A  more  jiidBTrient  h  not  auffleietit:  the  tnan  di.-^seis^d  may 
demana  that  he  be  put  back  m  physical  possession  of  llie  thing  which  has  been 
taken  away  from  him. 

'  Case  inwhich  the  prohibition  "devi"wM  refused,  but  with  regard  to  which 
Ciijan  thought  ("Obs.,  I,  l,c.  20and  1,  19,  c.  16}  that  under  the  Lower  Empire 
B  general  prohibition  called  "momentariffi  po.'wesaionis "  had  been  provii  ied: 
"Cod.  Thfed.,"  i.  20.  6;  2  i.  S;  "Cod.  Just.."  3,  18. 1 ;  3,  6,  3;  8. 4. 8.  To  the 
same  effect  Hiering,  "F-nndement  dela  Prot.  Pos8,,"p,  112,  Bourcari,  "Thfee," 
p.  138,  critictHes  thw  doctrine,  Ruffuii,  p.  53.._ — ^The  prohibition  "de  vi" 
differed  from  the  "rcmecliuin"  not  only  in  that  it  asffU&i'ed  a  disposB^ion  by 
foftie,  bot  olao  in  that  it  Was  Hot  prahted  iti  the  Case  ftf  movables  {c/.  D.,  "da 
▼il"  43,  is,  14,  a  text  which  deceived  the  caDonifits)]  that  it  was.  only  given 
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the  "retn«Iium"  belongs  to  every  possessor,  whether  his  posses- 
sion be  lawful  or  unlawful,  yearly  or  not,  even  to  the  "pnedo," 
even  to  the  one  who  merely  withholds;  (c)  it  is  granted  for  every 
species  of  thing,  corporeal  or  incorporeal,  movable  or  iinmovahk ; 

(d)  no  prescription  can  be  pleaded  agninst  the  man  disseised;' 

(e)  nor  can  the  right  of  ownership  be  pleaded  against  him,  nor  can 
he  be  reproached  with  having  himseEf  committed  &disseidil;  (/) 
the  "rcmedium"  is  given  not  only  against  the  perpetrator  of  the 
disseisin,  but  even  against  bis  assigns  and  against  the  purchaser 
in  good  faith.- 

These  rules  are  imdoubtedly  justified  by  the  condition  of  affairs 
in  the  Middle  Ages;  but  as  soon  as  the  public  peace  was  better 
assured  they  were  quickiy  restrained,  and  even  abandoned.  Thus 
the  man  disseised  was  not  ^ven  restitution  when  be  had  been 
gailty  of  a  serious  crime;'  the  plea  of  "gpoUi"  was  forbidden  to 
be  interposed  in  civil  matters  when  the  disseisin  was  due  to 
some  other  than  the  man  making  the  claim;  as  far  as  advantages 
were  concerned,  the  "possesslo  colorata"  {by  title)  was  demanded; 
in  criminal  matters  the  plea  had  to  be  proved  within  fifteen 
days  under  penalty  of  forfeiture;'  secular  legislation  only  per- 
mitted it  to  be  taken  advantage  of  within  a  short  period;  *  and, 
finally,  by  virtue  of  a  celebrated  Decretal  of  Innocent  III,  the 
Decretal  "Sepe  contingit,"  X215,  the  "spolii"  action  could  no 
longer  he  granted  against  third  parties  who  had  acted  in  good 
faith.*  It  is  true  that  practice  did  not  accommodate  itself  to  all 
these  changes,  and  that  it  clung  by  preference  to  the  old  rules.^ 
But,  while  the  doctrine  underwent  these  modifications,  the  ec- 
clesiastical judges  were  deprived  of  the  cognizance  of  questions 

nefdost  the  one  who  carried  out  the  df^spoiling,  that  it  waa  not  accorded  to  the 
po^essor  propc^rly  m  uml,  finally,  Ihat  proce^soga  CQuld  only  be  bcguo 

lor  obtailung  it  witliiti  a  ftlinft  ddf^y. 

•  Or,  at  least,  no  prescription  of  less  than  thirty  yeara, 

*  "Glose,"  on  the  Decree:  "Quilihet  p(te*idenB  poaait  convBuiri,"  "Const. 
Bic,"  I.  26:  "Sive^scieos,  ^ive  ignorans  per  quiuicumque  mauus  pooBeuio  anf 
bulaverit.  " 

'  Ouiil.  l>itrand  points  out  twcoty-tliree  cases  in  which,  aa  an  exceptioa. 
the  person  despoiled  does  not  obtain  restitution  (Durand  de  UfaUlanei.  Cf. 
P.  de  Fontainu,  21,  50. 

•  "S«rte,"2,6,  1. 

*  Novel  disaeiaia:  40  daVs  la  Palestine';  J.  d'lbtlin.  I,  34;  a  delay  which 
Taried  in  Eagland,  GlaniiUU,  13,  33;  an«  yes^  &nd  one  oav  tn  Franti)  uid  in 
Kicily;  two  months  in  the  latter  country  since  the  time  of  Alpbonso  I. 

'Die.  X,  "de  rest,  epol.,"  18.  As  to  the  ittterpretationfl  of  this  te«t, 
rf.  Ru^ni,  p.  335;  Ihtring,  "BasLWnWe."  p.  450.  — See  "Siete  Part.,"  3,  2, 
SO. 

Jit#m,  loc.  cU. 
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relfkting  to  poBsesacm.  Cognizance  was  tak^Q  by  the  tribuoab  of 
the  king,'  or  even  the  munidpal  justices.^ 

§  263.  FrAnkiah  P«riod.*  —  Did  the  old  Germanic  law  recognize 
the  distinction  between  possession  and  ownership?  It  it  spnmgf 
as  it  seems  to  have  done,  from  a  system  of  collective  ownership 
of  the  ground,  the  temporary  right  which  was  given  the  family 
rather  than  the  individual  over  the  share  which  had  been  granted 
him,  resembled  possession  more  than  ownership;  but,  while 
abandoning  this  primitive  system,  they  passed  to  a  true  owner- 
ship, beside  which  the  fact  of  possession  had  no  verj'  great  im- 
portance in  the  law.  So  long  as  possesaory  actions  were  not  known, 
—  and  they  do  not  appear  in  the  Prankish  law,*  —  the  possessor 
had  no  other  advantage  excepting  that  he  played  the  part  of  de- 
fendant in  the  contest  over  the  ownership;  he  then  prevailed  over 
his  adversary,  not  exactly  because  of  his  poaaession,  but  because 
of  the  special  principles  of  the  theory  of  proofs;  it  was  sufficient 
in  order  to  enable  him  to  win  his  suit  that  he  should  swear  that  he 
justly  detained.^  In  order  to  ascertain  who  was  the  possessor, 
recom^  was  undoubtedly  had  first  of  all  to  the  simple  fact  of  the 
detention  without  disputing  it.*  But  it  seems  certain  that  proced- 
ure became  complicated  upon  this  point;  as  in  the  old  Roman  law, 
there  took  place,  as  an  incident  in.  litigation  concerning  owner- 
ship, a  preliminary  discussion  on  the  question  of  possession  to 
deterraJne  the  status  of  the  parties.'  The  documents  are  not  suf' 
ficiently  precise  to  admit  of  oiu:  knowing  how  the  question  was 
settled  as  to  detail.*  It  seems  that  possesaion,  in  order  to  give  a 
man  the  status  of  defendant,  could  not  be  violent '  or  uncertain;'" 

'  Bull  of  Martin  V,  1428;  752. 

'  "Cout.  de  Toulouse,"  1,25:  the  ci>mplainant  may  overthrow  the"e^oeptio 
apolii,"  whifh  is  picafl'ett  against  turn  by  a  mere  demiJ,  by  aoyiog  th&t  be  haa 
BPt  despoiled  the  defendant. 

*  8c*  6afHC*iftl!y  ISfTinlef,  "  Gcwere,"  pp.  1  to  106. 

*  HtibneTj  "  Inimobiliarprocesa,"  p.  51.  If  one  admits  that  the  early  law 
onlv  rwogtuzed  actions  "ex  delicto,"  the  diMtmotion  bfitw^een  the  apition  for 
real  property  and  the  action  for  posg^iou  could  not  be  conceived  of.  It 
only  Decame  possible  to  make  tluB  t^inction  whea  procedure  loat  ila  penal 
character. 

«  "lust.  JuBt.,"  4.  15.  4;  "BaJ.."  16;  RoeUre,  no.  487,  488;  Huber,  IV,  232. 
n.44i"L.  Feud.,"4,  1.  C'/.  CAampwiw,  p.  334. 

*  The  imputation  "noalo  ordiae  poseidee"  implies  a  posseseion  baaed  up^u 
A  tcrt:  "  Form.  Sen.,"  7,  etc. 

1  "Capit,,"  81B,  p.  i;  MitTotori,  "Ant.  Ital.,"  I,  973;  D.  VaisseUe,  I,  no.  5,  a. 
783;  PoUoek  and  Mnilland,  II,  47:  cf.  Chjimpeanz,  p.  339. 

*  The  year's  delay  seems  to  have  been  required:  "Cap.  Laogob.,"  825, 
0. 11:  Pertz.  I,  252.  CL.  however,  OUueon,  op.  at, 

'  ''Cap.,"  82a  1- 
I       That  iatoaqr,  "^eno  Qomme." 
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it  could  be  held  hy  various  titles,  for  example,  as  owner,  or  simply 
as  xisufructuary; '  it  resulted  from  occupation,  from  deliver>',  or 
fi-om  inheritance.'  The  Barbariuu  law  here  presents,  as  it  were, 
the  outline  of  the  regulation  adjnitted  by  later  legislation. 

§  264.  Twdai  Pflriod.*  —  From  th«  tenth  to  the  twelfth  oen- 
turies  no  important  changes  seeni  to  have  taken  place.  The 
French  seisin,  the  German  "Ge«ere,"  give,  as  they  did  in  the 
past,  to  the  man  who  h  invested  with  them,  the  power  of  repel- 
ling disseisors  *  by  means  of  force,  which  is  an  advantage  in  the 
suit  for  real  property ;  *  and  they  also  give  him  the  right  to  have 
hid  po^ssion  recognized  on  tlie  occasion  of  this  action."  This  is 
simply  an  incident,  from  which  possessory  actions  have  not  yet 
been  evolved.  The  Customary  German  law  remains  in  this  stage 
of  evolution,'  This  was  not  so  with  regard  to  the  Anglo-Norman 

■  Numerous  texts  apeak  of  "vest ire  in  beDeficio,  sub  ceaxa."  The  tennnt 
at  will  18  not  an  unecrtoin  wittlioldcF  Ln  the  modem  acose  of  the  word;  thua 
he  hoa  the  sebio,  which  doea  not  prevc^nt  the  owner  from  al^o  ha^'ing  &  seiain 
on  hi^  pfirt  uvt-r  the  Hams  piece  of  liind  by  right  of  own«rsbip;  aJI  the  more  tUd 
he  have  it  whea  hid  lauda  were  cultivolni  by  slaves  Of  fuuers  (eJlhotlgh  the 
texts  speak  of  slavi^  invi^tdl  with  a  farm  And  the  ndoeaeiuy  implemonts  for 
<;ultivtttingit;  e/.  "niMwi  vMtiti,"  '-absi"):  D.  Bouquet,  VIII,  621 ;  D.  VoMeUs, 
no.  127;  "Cart,  de  Savipiy,"  no.  454;  "de  St.  Victor,"  I,  77,  etc.;  /Toriwlin, 
"Syst,  Bearb.  d.  in  Meicbelbeck  ent.  llrk.,"  p.  I8». 

*  D.  ¥ai»aeUe,  no.  13.  Cf.  Champeaux,  p.  255.  Aa  tohereditarj'sxaalD,  SM 
documents  cited  infra. 

*■  P.  deFontnintn.  p.  8fi,  230  ef  tta.iM  tl  mj.:  "Artois,"  t.  ^9e^«^,;  "Et. 
deSt.  Ix)ui3,"  I.  69,  159:  II.  7;  "Joaticc."  pp>  110,27l>,3l6;  BeauinanoM-.iC.a2: 
"Cout.  Norm.,"  ftxt;  "StU.  Pari.,"  1, 18;  ''Gr.  Cout.,"  II,  19.  p.  231;  Bv\danc, 

I,  31;  Maetier,  t.  10  and  11  (matters  in  suit  relating  to  real  property  and  id 
poBsoasory  Bclion);  /.  d'lhtlin,  c,  M,  151;  Loys^,  740;  BwcAe,  op.  cU.  —  Cf. 
J.  Faure,  "Inat.  s.  les  Intefdiii";  "  FoM  de  B^arn,"  p.  165  (ed.  Maeurt). — 
Choiw  of  lexla  in  fimnon  de  Pan^^y,  "Comp.  dea  Jugee  de  Paix,"  p.  104  (in 
his  "CEuvres  Judieiaires  " ) .  —  And  GuilAiemM,  "Enqufites  et  Proo&, '  pp.  232, 
2S5,  119,  438,  455.  61.S. 

*  Beniimflttffir,  32.  24, 27;  "  T.  A.  C,  Norm.,"  19,  77;  Loyttl,7A\.  The  mnn 
dleflpoiled  had  not  only  a  nght  to  repel  force  bv  force,  but  also  the  ri^hl  of 
taking  back  his  propcrlv  witliin  a  yeiw  and  a  day,  accardinK  to  th*  Gorman 
books  of  Custom.^  ("Sacliaenap.."  Il,  44  t;  " Schwa»>eiuip.."  50,  200;  UauUr. 

II,  37;  Brum,  360),  provided  tnat  it  hao  nol  passed  iat?  tnc  haoda  of  a  tliija 
person. 

*  '-Gr.  Cout,  de  Ff.,"  II,  19,  p.  232;  Statute  af  MUao,  1396,  10:  "ex  poa- 
M3aion«  prowum.itur  quia  aber*  aominiiim." 

'  P.  de  For^lfiines.  21.  9  et  «ffl.;  22,  9;  "Joatiee,"  19.  42,  2;  GUitii-iUe,  1,  7. — 
A  sort  orf  "mis^to  in  possessionem"  of  the  complainant  in  the  procedure  when 
there  is  a  default.  —  In  the  pmoedure  when  there  is  a  defense  there  la  no  dia- 
linetion  made  between  the  action  for  real  propeitv  and  the  action  for  posseeaion 
in  France  any  more  than  in  Germany;  tliereis  onlj-onc  proceeding  in  wbloh  the 
6jQt  thing  IB  to  ascertain  who  has  the  posHensian  m  order  to  ipve  the  posaeasor 
the  advantage  of  beinic  allt'wivi  to  pnvt  it:  l>.  MarH-nr,  ".\mpl.  Cfoll.,"  II, 
362  (in  1149);  D.  Calmtt.  IV,  471  (in  1071).  On  the  German,  law:  flnwter, 
eit.;  Schrddrf,  704,  n,  44, 

^  The  Stat«  did  not  have  aufiicieDt  stren^h  to  cre&te  tfaeae  in^titutionA, 
as  had  beea  done  ia  Fraace  and  Normandy.   However,  after  the  thirteenth 
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and  French  law;  the  fonner  towards  the  end  of  the  twelfth  cen- 
tury, the  latter  during  the  course  of  the  thirteenth,  break  away 
from  the  old  condEtion  of  affairs.  The  possessory  action  becomes 
detached  from  the  petitory  action  for  title;  ^  particular  forms  of 
action  are  created, — possessory  actions,  which  are  more  espe- 
ditioua  and  lead  dangeroua  than  suits  for  the  title;  ^  they  serve, 
aa  did  tlie  Roman  interdicts,  to  reeo^'er  or  to  preserve  posses- 
sion..' The  action  for  the  title  remains  for  the  man  who  has 
neglected  to  make  use  of  the  possessory  action;  '  the  pleas  drawn 
from  the  actions  for  title  cannot  be  set  up  against  the  man  who 
brings  suit  for  possession.'  The  minor  cannot  act  "de  jure"  or 
"de  proprietate,"  but  he  is  capable  of  bringing  the  possessory 
action."  The  distinction  is  marked,  even  in  matters  of  juris- 
diction ;  the  possessory  action  is  reserved  for  the  tribunals  of  the 
duke  in  Normandy,  for  the  tribunals  of  the  king  in  France, 
whereas  the  action  for  title  can  appertain  to  the  seigmorial  or 
ecclesiastical  tribunals,' 

century  we  find  here  and  there  a  BUggestion  of  this  sort  or  ftctlon.  Reeourse 
to  a  jury  of  oeiglibore  to  discover  who  hjia  the  posstssioii:  "Vetua  Auctor," 

I,  9S. 

^  P.  de  Fmlaines,  p.  232;^'88isme,"  "fonsde  querele,"  ■"principal  querde"; 
"T.A.a,  Norm.,"  75,  78,  etc;  "aum,  Norm,,"  2,  55,  2;  Bracton.  I,  4,  3;  3.  4, 
T,  etc.;  Beaumanair,  6,  4;  32,  30;  '^Joatice,"  12,  28,  3;  "Gr.  Cout.  de  Fr.,'' 
pp.  350,  529,  etc. 

■  J.  ^fbtiin,  64,  mention.^  the  &ctioQ  of  novel  disseisia,  which  cotrespondd 
to  the  "actio  epolii"  of  the  c-ojion  law  and  the  compuUary  aeticn,  which  id 
purely  pcnaE.  It  do«e  not  sepm  that  the  coraplunt  h&d  vet  found  a  place  in 
the  law  of  the  AasiEea :  Glasson,  "  N.  R.  B-.,"  1890, 606.  Cf.  "  Et.  de  St.  Louis,"' 

II,  7;  I.  69. 

*  ElTects:  a  full  restoration  to  sei^n,  and  restitution  of  the  iasuee.  Cf. 
especially  Beaumanoir.  —  Let  ua  observe  that  the  posaeasor  in  good  fwth  ob- 
tains the  issues  fur  himaelf :  P.  de  FonlaincSt  21,  9;  Beaumanair,  32,  13;  IicryKl, 
7i3, 

*  "Salva  qucflUone  proprietstifl";  "T.  A,  C,  Norm.,"  7.5,  2  and  3;  77.  3; 
81,  2;  "Stat.  Norm.,"  Womk,,  11,38;  "Etabl,,"  p.  66;  "Ollm,"  1,  pp.  4.70, 
288,  3S5,  4.52,  47ft,  515,  642;  if,  pp.  58, 67,  72,  112,  162,  eto.  P.  de  Fo-iowM, 
p.  367:  loss  of  seisin  for  failure  to  prove  aae'e  case,  but,  convcrse<ly,  when  on« 
begins  by  the  action  for  real  property  one  ia  not  allowed  then  to  proceed  with 
the  action  for  ponseseion.  BTaclon.  5,  11;  "Anc.  Us.  d'Artois,"  20,  23  el  seq.; 
Dexinares,  300;  "Gr.  Cout.,"  p^  267:  flf  asuw,  10,  2:  one  cannot  begin  the  action 
(or  real  property  and  the  antioa  for  poaaession  at  the  name  lim*.  Boittnric, 
I.  31  (p.  198):  the  judgment  ia  the  case  of  the  posseMory  action  should  be 
carriml  out  entirely  before  one  paaeea  to  the  action  for  real  property:  rf.  "Siete 
Part./^  3,  2,  28. 

»  Arrest.  Scoc,"  Wamk..  11,  76;  "Etabl.,"  p.  123;  "Olim,"  I,  452,  no. 
16;  4M,  no,  13,  etc.  The  nearest  heir  affoinst  whom  his  advereary  pleada  hb 
quality  of  donae  obt^na  the  seisin  "et  ae  proprietate  fiat  ius  coram  domino 
fcodali," 

*  '-T.  A.C.,  Norm.,"  78,  1,  3. 

T  "T.  A.  C,  Norm.."  22,  2;  53;  P  de F<miainea,22,  17;  "Olim,"  1.452, 18; 
667,  8:  n.66.  10;  408,  20,  etc.  Q.  I,  814,  2,  8*1,  38;  tl.  79,  5;  156,  7;  -Stil. 
Pari.,''  1,  18,  25.   "Gr.  Cout.,"  p.  240.  253:  charge  only  by  the  royal  judge: 
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S  265.  Th«  SsUln  belongs  to  the  man  who  enjoys  the  use  of  a 
piece  of  property  or  exercises  some  right  over  it  on  hia  own  ac- 
count.' Thus  we  find  the  characteristic  double  element  of  Roman 
possession,  the  "corpus"  and  the  "animus,"  the  fact  and  the  in- 
tention. It  is  true  that  seisin,  not  corresponding  to  ownership 
alone,  as  did  possession  in  Rome,  the  "animus"  and  the  "cor- 
pus" must  be  understood  in  a  broader  manner;  but  it  cannot  be 
said  that  they  have  changed  their  nature.*  The  one  who  detains 
for  another  has  not  the  seisin,  —  at  least,  as  a  general  rule ;  it  still 
remains  with  the  owner,  as  it  does  when  he  has  his  land  culti- 
vated by  workmen  or  servants.^  Moreover,  distinctions  here  be- 
come necessary;  the  same  person  can  withhold  at  the  same  time 
on  hb  own  account  and  for  somebody  else;  he  can  have  the  seisin 
as  far  as  his  own  right  is  concerned  and  not  as  far  as  somebody 
else's  right  is  concerned,  In  such  a  case  ss  this  two  seisins  will 
exist  at  the  same  time  with  regard  to  the  same  piece  of  property. 
Sometimes,  instead  of  two,  there  will  be  three  or  more.  The  fief 
gives  us  an  example  of  this  series  of  simultaneous  seisins:  the  lord 
who  has  granted  it,  the  vassal  who  has  received  it,  and  who  in 
his  turn  has  the  land  cultivated  by  a  copyholder,  the  copyholder 
who  leases  it  out  to  the  tenant,  have  each  one  a  3eisin;  for  each 
one  of  them  the  sebin  is  the  e.^ercise  of  his  own  particular  rights.^ 

Mtuuer,  XI,  60,  75  (privilege  for  the  actioD  of  Birople  wjisia),  "Lib,  pist. 
R«me-iifli9."  p,  1«7;  "Orct.,"  1539,  Art-  4S;  G.  Pape,  q.  1;  Loyael,  76.2. 

'  Cf.  trie  Gerraim  formula:  "Cut  im  Nut  und  Geldw  hut":  ^'Sachsensp. 
Lohnrecht,"  14,  1;  Poiloek  and  Maitlami.  II,  32;  Bmumanmr,  34,  13;  "tJr. 
Cout.  de  Fr.."252;  "L.  d.  Droia,"  6.30;  Lov'fl.  749.  765.  Numerou* exampl<a 
in  the  "Olim,"  eeiain  of  the  right  of  hunting:  I,  425;  IJ,  175;  of  a  tithe:  1, 743; 
of  &  right  to  Bdmimater  juatioe:  I,  9fii,  etc^ 

'  According  to  Hcwiler,  the  main  diiTerence  between  Romao  possewion 
aad  tlie  (lermamG  "Gewece"  nould  conaiat  in  the  lad  thiit.  the  toriDcr  aa- 
eumed  Ibe  "^uiufi  domini,"  whereas  the  eccond  belonged  to  whoever  had 
th^  use  of  a  piece  of  property  or  of  a  right  ("tmiinua  piiBMiJetLdi"),  Thb  ia 
aa  GJttenaiofi  <if  th«  idea  pOMeeauta,  aJt  cxtensioli  which  is  bu  natural  thttt  it 
had  iilready  half  taken  place  at  Rome  (quMi  possession)  and  it  became  com- 
plete in  the  Middle  Ages  in  the  common  Honiaalaw  and  in  theoanon  law.  Cf. 
ID  the  fonnulffi  ("Roz.,"  142,  152,  etcO:  "possidcre  jure  proprietario,  sub  uiiii 
benelicio,  uBufructario  ordine." 

'  He  who  diaseiaea  the  serf  dieseiflea  his  lord,  which  does  not  prevent  two 
Borfs  from  diaputinawith  each  other  t}ic  fician  of  their  holdings. 

'  "Gr.Cout,deFr,,'>.235:  «t-tsin  o(  the  usufmrtuao-;  p.  239:  the  vamal 
can  bruig  conaplfunt  against  him  lord;  p,  343;  sd»in  of  th«  fann  tenant  who 
had.  etiil  four  yeaJ^  left  to  hold  the  land  and  whom  a  new  purch&B«r  wished  to 
expd;  p.  756:  between  lord  and  subject  there  ean  be  do  tre8]»M.  Bmi»- 
maaoir,  3-2,  S:  "for  many  retLson^  may  the  lord  take  that  wblch  is  held  tmm 
hira."  If  the  posaessory  action  in  refused  him  the  eubject  may  proceed  in 
another  manner  before  the  Beigniorial  court.  Cf.  Masuer.  XI,  15.  22,  49. 
BeaurmnMiir,  32,  13,  gives  the  farm  tenant  the  action  of  novel  disseisin  against 
the  lessor;  thus  be  reeogniiea  that  the  farm  tenant  has  a  true  e^on  for  the 
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§  2G6.  tTxa  S«1iIb  li  Acquired,  on  principle,  by  the  taking  of 
physical  possession;  occupation  with  regard  to  "res  nuUius/'  de- 
livery with  regard  to  things  which  have  already  been  appropri- 
atal,  taking  into  possession  regularly  carried  out  by  some  one 
who  merely  exercises  a  right  {for  example,  by  virtue  of  a  judg- 
ment).' Having  sprung  "a  non  domino,"  delivery,  however,  con- 
fers seisin;^  but  upon  one  condition  in  the  old  law,  that  is,  that 
there  has  been  an  investiture  or  giving  of  seisin  by  the  lord,  — - 
in  other  words,  that  it  has  been  regulaf.  In  time  this  requirement 
disappeared,  as  we  shall  see,  with  regard  to  the  transfer  of  owner- 
ship.* Taking  into  possession  "vi  aut  clam"  only  gives  rise  to  a 
defective  seisin,  which  is  not  efScacioua  or  has  limited  conse- 

Eurpoee  <if  protecting  his  right  over  th&  land,  and  it  U  to  be  noticed  tbat  here 
c  ia  dealing  with  a  leaae  (or  a  term  and  not  a  lease  for  life,  —  a  coae  in  which 
the  doubt  could  not  h&ve  arisen.  According  to  Braeioti,  the  tenant  for  a 
term  haa  a  speciaj  kind  'of  actLoa,  frhereus  the  aselzo  of  novel  clianeir^in  is  re- 
served (or  the  lessor.  Pullock  aiul  Maitiatid,  II,  38.  As  to  these  simultane- 
ous aeiidus  and  the  difhcuJtica  to  which  their  existence  ^wqs  rijjc,  Uvualer,  II, 
25;  Stohbe,  I,  200.  —  The  doctrine  of  the  Romfmists  Ls  confuaec! '.  Azo  "Sum. 
in  Cod.,"  7,  a2;  Acrursius,  "Gl.  b.  3,  5,  D.,  41,  2;  Barlol.,  "iid"  I,  1,  "D., 
de  acq.  V,  am.  posH.,"  E.  Cf.  the  puaitioa  of  the  tenant  at  will,  the  pledgor, 
and  the  sequestrator  st  H>omG. 

I  "Gr.  Cout.de  Fr,,"II,  IB  Cp.  231). 

•  Beaumanoir,  51,  18.  The  acisin  justified  by  the  regularity  of  the  deed, 
at  least  in  appearance.  The  purchaser  in  Rood  faith  had,  moreover,  advantages 
of  iirescriptioQ.  As  to  the  purchwer  in  bm\  faith  his  sei-^in  might  have  been 
COQuiderca  as  defective,  but  bad  faith  cannut  be  prcauniicd;  if  there  in  aa 
aegravatinK  circumstance,  no  ofTenjie  or  complicity  in  offense,  he  has  the  same 
advantage  the  purchaser  in  pwd  faith.  The  texts  of  the  tJiirteaith  century 
do  sot  form&lly  provide  for  ttua  Caae,  bdcattse  good  faith  is  a^uni^. 

*  One  can  say  there  la  na  seina  (that  is  to  say,  no  poasesaary  actions,  etc.) 
without  a  giving  of  sciHin  by  the  loM  or  by  the  law  (or  without  passeaaion  for 
a  year,  which  waa  the  equivalent  of  this  giving  of  eeiain:  "L.d.  Droia,"' S  712; 
later  on  poaaeaaion  for  ten  years:  Loysel,  748>.  The  tailing  of  paaaiessioa  ia 
only  reisuljtr  on  condition  of  the  intervention  of  the  lord  or  tne  judge;  if 
thia  is  lacking  the  protection  offeral  by  the  po^csaory  action  is  denied  (cf., 
hawtevBT,  "Recovery  of  Foaseaaion").  But  from  the  fact  that  there  can  be 
DO  BOfia  without  a  lawful  giving  of  seisin,  it  does  not  follow  that  scitun  is 
acquired  through  the 'mere  fact  of  the  conferring  of  ecluii;  this  is  an  unsettled 
Question  and  qj^v  which  canbot  be  answered  by  the  eimilaxity  of  the  words, 
■'eftisine,"  "ensaisinement":  As  to  this,  "Joetice,"  2,  1,  1;  12,  G,  28;  "Cout- 
Not.,"  53,  72;  Demtarss,  62,  185,  189;  Jfautarie,  I,  43;  Vmn,  "Xrab.  Ug.  de 
Reima,"  1,675,  961;  B*oiimanoir,  30, 3S;  8,  4;  De  Farieu,  p.  76.  —  Moreover,  in 
thin  matter  the  distinction  was  drawn,  at  least  in  the  fourteenth  eentury, 
betu-een  fiefs  and  copyholds  ("censives").  The  conferring  of  xei^dn  by  the 
lord  was  given  up  in  the  case  of  copyholda:  "He  doea  not  take  selan  who 
docs  not  wish  to.'  Loysel,  745,  748:  "Taking  poeaession  in  fact  ia  equivalent 
to  Hciedn."  that  la  tOHay,  that  taking  posHcati ion  in  fact  ia  worth  just  ae  much 
Qa_  the  old  jpving  of  soiiun  by  the  lorif  which  waa  formerly  in  use;  the  owner- 
ehip  IB  acquired  in  either  case.  With  regard  to  fiefM,  on  the  TOotrary,  the 
necessity  f-iT  cftuforring  of  fteiain  by  the  lord  continued  longer;  in  ita  absence, 
sayH  live  "Or.  Cout.,'  p.  233,  seisin  ia  neither  acquired  in  law  nor  in  fact; 
the  piirchaiwr  is  not  the  owni^r  and  eannot  bring  the  action  for  posae^on 
(even  if  there  has  been  a  feigned  delivery). 
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quenws; '  but  this  original  defect  is  c&pable  of  disappearing; '  as 
soon  as  the  possession  ceases  to  be  disturbed,  as  soon  as  it  takes 
place  publicly  to  everj-body's  knowledge,  the  demands  of  the 
texts  which  are  constantly  speaking  of  peaceful  sdsin  are  satis- 
fied; '  the  defect  of  uncertainty,  on  the  contrary,  does  not  tlisap- 
pear  with  time;  a  change  of  title  would  be  neccssaTy.* 

i  267.  Seisin  uad*r  Lfcw,^  which  ia  independent  of  any  phys- 
ical taking  into  possession  of  an  object,  of  any  exercise  of  a  right, 
only  exists  in  a  veiy  exceptional  manner:  (o)  for  the  benefit  of 
the  possessor  unlawfully  deprived,  and  who  is  considered  as  still 
being  legally  seised;*  (6)  for  the  benefit  of  the  heir  from  the 
time  of  the  death  of  the  "de  cujtw";'  (c)  for  the  benefit  of  the 
vendee,  who  has  received  the  seigniorial  or  judicial  investiture 
in  a  symbolical  manner  (delivery  by  the  rod) ; ' (d)  for  the  benefit 

^  Beaumamrir,  3?,  33:  the  thief  Las  the  eeiain  and  may  dcimuid  to  be 
nscidcd  "before  anything  b\sv  SB  diODs,"  althougli  be  may  havo  iu  iacur  the 
n«iialty  of  death.  Cf.  31,  3:  ]>«  lb  setB«d  ao<\  potwovicd  of  th^  tiling  etnlcn: 
P.  de  FoniairiM,  p.  264  (we  make  use  of  thia  right):  aeinin  of  thpft  (seiaia 
based  upon  a  tort);  Guilhiernwx,  p.  286:  poss^ion  billed  on  dietrunt. 

'  "  Joslice,"  p,  271:  to  hold  aytjariuido  day  without  dispute;  Bmunmnoir, 
32,  2;  to  have  tne  aeaan.  fur  a  year  &nd  &  day  m  peace. 

'  The  texts  de»  not  pronounce  thernsclvi-s  cateijiaricatly  either  upon  the  ait- 
Bolutc  or  FBlatiive  choraclcr  of  deJoitts  of  jjomhssIoq  nr  iiixm  the  question  of 
knowing  if  they  ore  cleared  off  by  lapse  of  time.  They  seeni  to  look  upon 
these  defects  us  nhgolute,  and  as  oeing  of  auoh  a  nature  that  they  coul^l  be 
ofTered  in  oppositioa  by  everj-body,  und  not  only  by  the  penion  injured,  etc. 
In  fa<;t,  the  rcstricti*)!*  "ab  fldvcrsario"  playq  09  part  bece.  Cf.,  mcrTOver, 
horcalter  the  diHtittctiOD  between  the  complaiflt  alid  the  recovery  of  po^co- 
Bion:  Pothier,  no.  17;  Dunnd,  "Frvser.,"  p.  18  (ed.  1753).  Guilhiernat, 
"EnquStes,"  p.  2.S8,  no.  56:  1st,  one  complains  "de  novitate,"  that  i*  to  nay, 
of  a  recent  disturbance;  the  complninant  «ill  only  be  heard  if  he  has  been 
disturbed  within  Ics-i  than  a  y^ar;  if  he  lillowH  Im  aiJvi'rsiiry  to  letnain  in  pow 
session  for  a  year  and  a  day  he  will  he  defeated,  although  he  may  set  up  that 
this  possession  was  defective;  2d.  one  acta  "simpliciter  de  iKwseBsione  ,  tbe 
man  flucoeeds  who  proves  that  he  has  popnacased  the  property  fur  the  lonicest 
time  "nee  vi,  nec  clam,  neo  prMario.''  No.  59:  "Alii  di'Cunt  quod  qui  eadit 
BDovitate  .  .  .  Cadit  etiam  apoBHi^ione  aunpUci"  (an  Order  to  tlie  contrary 
in  1340}.  Potl,  "Action  of  Simple  S«iaiii." — See  m  if  the  woTting  law: 
GartoJiJia,  I,  p.  5S8. 

*  Beawnanoir,  32,  13,  H.  On  the  expression,  "withholdeis  at  will,"  ^. 
"Cod.  Jttflt.."  7,  39,  2.  —  Garaonnet,  I,  p.  Sm,  n.  18. 

*  The  expresflion,  "Sdsin  at  law,"  is  found  in  the  "Gr.  Cout.,"  as  oon- 
traated  with  Bei^in  in  fact  or  physical  detention.  Cf., "  Pomosflio  realiB  eivilie" 
of  the  old  Romanists,  and  "Idwilc  Gewere"  of  the  modem  Germans. 

*  Thia  seisin  can  be  opposed  to  everybody  ivithout  distinction,  in  the  same 
way  OA  ordinary  Bci&in,  and  not  only  to  certain  persons  {for  exouiple,  to  the 
"dejidenfl"), 

'  Before  b*>  ahall  have  tqJtea  powceaion  biniself  of  the  property  of  the  in- 
heritance: J.  Falxt,  "Inst,  dc  Interd."  Cf.  post,  the  formiilte,  "  Le  mort 
aaiait  le  vif  " ;  "  Le  rot  wt  mort,  vive  le  roif "  Gut  Pn/w,  q.  355. 

*  From  this  there  results  the  transfer  of  the  ownemhip,  but  alao  that  of  the 
TMssession;  investiture  is  after  aU  only  a  delivery.  Cj.  Ferriirt,  soe  "Pues. 
Feinlc." 
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of  the  man  to  whom  the  judgmetit  gives  the  possession  of  a  piece 
of  land  before  he  has  actually  entered  into  possession  of  it.'  ITiat 
the  possession  should  have  helonged  to  the  two  former,  that  is 
to  say,  to  the  heir*  and  the  possessor  who  has  been  deprived,  is 
something  which  cannot  be  doubted;  the  books  are  as  specific  as 
possible  upon  this  point,  and  urgent  motives  of  practical  utility 
justify  this  eirpla nation.  As  to  those  who  could  only  irtvoke  a 
feoffment  or  a  judgment  without  physical  taking  into  possession, 
they  had  the  right  of  acquiring  the  seisin  and  of  taking  possession; 
but  one  asks  oneself  If  they  were  allowed  to  make  use  of  the  posses- 
sory actions  before  any  taking  into  possession,  and  if  they  could 
plead  that  they  were  seised.  This  would  seem  logical,  because  a 
transfer  of  ownership  for  their  benefit  takes  place,  and  the  pre- 
tended delivery  of  which  this  is  the  effect  Ought  to  transfer  the 
posaession  at  the  same  time  as  it  reduced  the  grantor  to  the  con- 
dition of  a  withholder  "alieno  nomine."  Sueh  is  indeed  the  solu- 
tion which  seems  to  have  prevailed,*  but  our  sources  are  far  from 
being  as  explicit  with  regard  to  these  cases  as  they  are  with  re- 
gard to  the  preceding  ones.* 

■  This  last  case  is  the  most  doubtful  one,  and  it  is  perhaps  the  one  which 
ia  contemplated  by  the  "h.  d.  Droii,"  S  Gui  Pape,  ''in  Stat,  Delph.," 
loc,  cit, 

'  The  rule,  "Lcmort  aaisit  le  vif  "  (the  dead  giveaseistnto  the  living)  was 
more  clncuGi'niia  with  ren^  to  copyholttf  thnn  it  wos  with  regard  to  fiefs. 
The  BeigniorifJ  K'viog  of  seisin  wan  entirely  done  awny  with  oh  for  eopy- 
holds  were  con-oerned;  on  the  other  hand,  tee  lord  ia  seij^ed  of  the  fief  before 
tbe  heir,  but  the  latter  has  ci  right  to  demand  the  investiture  upon  eonditioo 
of  swearing  feaJty  and  homage;  he  cannot  tttke  poesesnon  before  investiture 
wader  ptnalty  of  a  fine:  "Gr.  Cout.  de  Fr.,"  p.  234.  C/.  "Aea.  de  JCruB.," 
I.  227.  ed.  B.;  "Regiam.  Mai.,"  3,  28,  1.  —  In  the  En^ish  law  seLsin  in  law 
as  contr^ed  vdth  aei^n  in  deed,  taldng  ^f  paaseaaion  m  fact.  PoeC,  "  Wiit« 
of  Entrj'." 

'  LMuriire,  on  "P.iria,"  96:  in  order  to  bring  the  complaint  one  must  have 
the  eei^D,  and  in  order  to  have  the  eeiaia  one  must  have  been  in  puBse.ssioa 
for  a  year  Euid  b,  dfty,  imlcsu  oao  h&a  been  given  tmi^in  by  tliP  lord  from  whom 
the  tiling;  in  dispute  u  held,  for  the  aeiran  ^ven  by  the  lord  is  equivalent  to 
that  acquired  by  the  year  and  a  day,  ef.  Guilhiemot,  "Enquetes,"  p.  233; 
Uui  Pape,  q.  22  (Hmtiensis,  po*(),  lOL,  415. 

'  In  support,  of  this  very  much  contested  theory  one  can  inv-oke  the  mojum, 
Le  mi>rt  aaisit  le  vif."  Bv  tJiis  meann  it.  ia  desired  to  place  the  heir  in  the 
TMwition  where  he  wi>utd  finrf  himself  if  he  had  been  investttl  or  ^ven  the  Beisin 
by  the  lord.  \a  it  ia  certain  that  the  heir  acquires  the  ownership  and  the  poa- 
cession  at  one  and  the  same  time,  it  should  he  tho  same  for  any  asaignee  who 
had  feceived  the  investiture  from  the  tord.  The  more  ho  joina  the  posseasion 
of  hi^  fl^antor  to  his  own,  the  more  the  seiain  in  law  completes  this,  advantage 
without  difficulty,  owing  to  the  idea  of  the  ai^reement  for  [josseation  in  lieu  ftf 
delivery;  the  important  part  plaved  by  thia  in  matters  of  transfer  of  ownership 
we  are  well  aware  of:  "N.Ii.  R.,"  18EI1|  176.  —  The  question,  nevertJielesB, 
encounters  many  difficulties.  Heusler  eites  to  the  contrary  a  i)a.ujaKe  from 
the  "L,  d.  Droii."  fi  280.  He  argues  from  various  pa.'isaRes  of  the  "Gr. 
Cout.i"  p.  231:  OGCup&tioii,  delivery  iji  fact;  p.  m,  deniea  seiain  through 
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§  268.  Yearly  PoBS«Mlon.'  —  Towards  the  end  of  the  thirteenth 
century  there  took  place  a  remarkable  modification  in  the  pos- 
sessory theory:  a  year's  possession  alone  was  taken  into  considera- 
tion, or  pretty  nearly  so;  '  under  the  name  of  seisin,  or  true  seiiin, 
it  was  contrasted  with  mere  possession  or  detention.*  Possession 
led  to  aeisiu  by  a  sort  of  prescription,  to  oTtnerahip  by  a  longer 
preseription.  In  both  cases  the  "accessio  poasessionum "  of  the 
Roman  law  was  admitted;  the  assign  was  authorized  to  join  to 
his  possession  that  of  his  assignor,  so  as  to  complete  the  period  of 
one  year.*  ITius  seisin  appeared  like  a  real  right  which  could  be 
set  up  against  everybody,  a  sort  of  inferior  ownership.  The  result 

poascaaion  "ct  non  e  contrario."  Cf.  Beaumatwir,  2.  8  and  17;  20, 2;  32.  24; 
thu  first  of  these  pAHsa^e.s  scema  to  him  to  support  the  opinion  painted  out 
in  the  iexl,  and  thits  pcrhiipa  «xpltdna  the  "l-d.  DioLa."  According  to 
li^ualer,  the  giving  of  eeiai(  by  the  lord  or  th*  mvini^  of  seiffln  at  Iaw  hnd 
no  effect  excebting  ffoni  the  point  of  view  of  ownershit>:  "Saohsenap.," 
34,  3;  "Aiie,  Ll9.  f.^rtoia,"  24,  5  to  12;  "Cout.  Not.,"  124;  "L.  d.  Drou," 
712.  The  RoRiarkitits  cammonly  admitted  that  poasessioa  was  nut  aiH 
guircd  by  invealiture  "in  absentia  rei":  "Siete  Part,,"  IV,  26,  4  (notes); 
Bostiensis. 

'  As  to  the  delay  of  a  year  and  a  day,  ^.  post.  "Complaint,"  "Prescrii> 
lion,"  "Re[iurcha.-«;."  etc.  —  According  to  »j(cMsort,  "N.  R.  II.,"  1800,  594.  the 
eeian  for  a  year  and  a  <Iav  aheody  existed  with  a  certtun  general  character 
durins  the  Frunkieh  pfirioa;  frutn  there  it  must  have  been  transmitted  to  the 
feudal  period  and  have  been  atlmittcd  in  vorioua  countries  from  Italy  cveh  to 
the  Scandinavians.  —  In  support  cf  ti^isi  opioioti  on.e  cati  cite  reimLrkable 
Mm  of  the  ApplieAtinn  of  tluj  delay  of  a  year;  Taeiiut,  "Germ.,"  26:  "arva. 
peranooa  mutant";  "L.  Sal.,"  45  (47),  "ae  Biinrantibua "  (he  who  has  eiDtab- 
lifihwl  himself  in  a  village  cannot  bo  expelled  therefrom  upon  the  request  of 
one  of  the  inhabitants  at  tho  end  of  a  vcar's  Bojtmrn).  "  Cap.."  825,  c,  II  (I, 
331):  pref«rencc  for  the  man  wlio  has^ad  possession  for  a  year  and  a  day  in 
the  case  of  two  succesave  nalea.  —  But  t!ic  meiilLon  of  the  vear's  <lelay  can 
be  reduced  to  about  this.  It  ia  difficult  to  maintiun  thenceforth  that  it  was 
renerelly  made  uae  of.  More  likely  a  cuistom  came  to  be  eistabliahed  wliiob 
became  fixed  and  generaliied  later  on.  Cf.  "Cbarte  de  Lorria,"  fld.  Prou, 
Hole  on  Art.  27;  PuOAicrmoz,  ■■Enqueiea,"  p.  287. 

»  In  the  "  L.  Feud  ,"  there  ta  aquiCstioR  eotnetlmea  of  yearly  possession  and 
Bometimea  of  "ionga  poasetwio,"  and  aoniMimes  the  poaaession  "aUquo  Wat- 
pore"  (I,  26,  I;  2,  5,  2,  33  pr).  The  vatml  who  has  been  in  posaesraon 
one  year,  '"Bciente  domino  et  non  contradiflcnte,"  may  Bwear  that  he  has  been 
invested  by  the  lord;  poBsesaion  for  a  year  was  thus  equal  to  investiture  by 
Uie  lord.  Perlite,  i  135,  ntee  various  Italian  statutes  where  yearly  poa^wsoa 
id  mentioned:  "Stat. of  Modcna."  1*27,  IV.  ISO.  In  1163  at  Trent,  "in  mallo 
puhlieo  perlauduni  eurice,"  a  poeatsBton  of  a  year  and  a  day  r<?<iuirod.  The 
Fueros  de  Cutdul^^]1l/' by  i>arvai,  aaeuined  a  posMBsion  of  hall  a  year  (llfil, 
n-121;  thc;"F.  dc  Miranda"  (10D9j  t.  Do^eaaioD  of  a  year  and  u  day;  be  who 
bw  Ix^n  ID  physical  posscssiATi  during  these  periods  can  overthrow  ever;  action. 
Aa  to  trienniBJ  poeseseion  in  lialj',  c/.  Salnioii,  p.  443. 

•  To  have  the  peaceful  etijoymoot  of  the  M-mn  for  a  year  and  s  day,  aa 
expression  whieh  L§  already  current  in  the  time  of  Bmiunanoir:  "  Joatioe,  '  3. 
5, 4  (true  eeiwin).  Fosl,  '""Complaint  in  Case  of  .SeiMn."  _  "Gr,  Cout  de  Fr.,' 
232;  fAnjwl.749:  A/a«uer,  11,  3:  in  matters  dealing  with  income  tlie  iniwt  that 
ii8  reqtiiml  is  a  title.  Cf.  the  German  "recht*  Gewere,"  which  rather  de&la 
with  ownersliip. 

*  (hatAKnrm,  "Boqiidtw,"  p.  2S6. 
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of  these  change  was  not  long  in  making  itself  felt  in  the  proce- 
dure in  actions  for  possession,  which  became  complicated,  and 
developed.'  It  is  likely,  as  we  shall  see  with  regard  to  possessory 
actions,  that  the  importance  given  to  a  year's  possession  is  less  a 
radical  innovation  than  a  regulating  of  the  previous  state  of  af- 
fairs.' In  order  to  know  who  has  been  in  possession  of  a  piece  of 
land,  it  is  sought  to  discover  who  has  cultivated  it,  who  has  gath- 
erai  the  harvest;  and  this  assumes  a  cultivation  of  one  year.  It 
is  Qo  doubt  owing  to  this  fact,  that  the  tenure  of  a  year  and  a 
day,  the  German  "rechte  Gewere,"  was  instituted.  Now  posses- 
sion for  a  year  is  only  a  reduction  of  these  older  insilitutiona.  In 
countries  such  as  Italy,  where  the  Roman  law  prevailed,  it  is  a 
■question  of  iwssesaon  for  a  year  in  the  local  atatutes;  but  the 
common  law  set  it  aside,  until  the  day  when  it  reappeared  with 
the  French  codes.* 

§  269.  PoBBSBBory  Actions.  An^ lo-Nonnan  Law.'  —  Altliough 
the  Romano-canonic  law  recognized  the  creation  of  possessory 
actions,  it  is  probable  that  they  would  have  appeared  spontane- 
ously, even  if  the  influence  of  this  law  had  not  made  itself  felt, 
so  much  did  they  conform  to  the  social  conditions  of  the  Middle 
Ages.  It  is  in  Normandy  that  the  land  was  found  to  be  best  pre- 
pared to  receive  and  to  foster  the  germ  of  reform;  the  authority 
of  tlie  duke  worked  energetically  for  the  maintenance  of  the  pub- 
lic peace,  jKrhaps  because  after  the  invasions  and  the  wars  disor- 
der was  greater  than  it  had  been  before;  ^  acts  of  violence  were 

'  The  suppression  of  olTencpa  and  acta  of  ^  lolence  being  oeaum!,  a  greater 
degree  of  proLectiiuD  may  be  denukniled  fur  ptjctt^'CHniua. 
'  GMiiAiermoz,  "Eaqufte-R,"  p.  287,  a<).  52  rtiitm. 

*  The  theory  of  KlimTatk,  ^accordm^  to  Vvhich  tbe  eebin  U  closely  related 
to  th^  tiail  ngtil  a.iid  is  boufid  Up 'm  It,  is  apjpABod  to  the  mo«t  categoricui 
texts:  Beaumniioir,  6,  4;  32,  30;  ".lostice,"  12,  26,  3;  "Gr  Cout.,"  pp.  3S0, 
£20).  According  to  Klimriith,  seisin  in  faet  would  bo  tho  eame  ttimg  bb 
wv.uitaiicy  flendcr,  farm  li'jiant,  olc);  seisin  a.t  law  ia  ruthpr  tht;  righl  to 
tnke  poss&asion  in  I  a.ct ;  simple  Beiain  is  cuntrasted  witb  true  seigin,  —  that  ie 
to  say,  with  the  scisLn  whicli  has  lasted  a  year  and  a  day,  Theaceforth  there 
woiiid  be  four  kiiuls  of  fieiflins:  lat.  The  eim/iU  aeisin  irtjact.  2d.  The  timple 
eeisin  ai  Uiw,  reauhing  from  a  iudgment,  from  inycatitura  at  law,  or  from 
mheritance.  3d.  Tlie  (rue  smin  in  fad,  or  possessioa  for  a  year  and  a  day, 
eervin^  as  a  basiafor  the  complaiat.  4tb,  Tbe  seisin  in  Jafl  vid  ot  law,  oi 
l)asaessioti  Sot  ayesir  and  a  day  based  upon  n  judgment,  ete.  The  terminology 
of  the  floutcea  is  nrtt  firmly  eatabliahed ;  "Gr.  Cout.,"  pp.  233,  234,  367:  "Bfusine 
de  fait,  aaiainedo  droit  ";  "  Joatioe,"  13,  5,  4;  17,  3,  2:  "vrain  eainiiie  ";  ^.  12, 
tl,  28:  4,  4,  1;  "Gr.  Cout.,"  p.  239:  natural  possesion  and  oivil  poaaeafdon; 
"L.  dea  Droiz,"  S6;  BmUark,  to.  90, 

»  *  Hemier.  "Gewere,"  S  38;  BnmrKr,  "Entst.  d.  Schwurger,"  327;  Potiock 
and  Maitlarui.  IT,  29. 

'  "T.A.C,,Nonn.,"22,31;"niilluB,guerramfaciat";  PoUoofc ond If aitioTwi, 
11, 44, 
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repressed  by  every  po^ible  means;  one  of  those  by  which  the 
police  power  of  the  dukes  was  most  effectively  exercised  wa3  the 
establishment  of  pos3e33or>'  procedure,'-  It  h&d  its  point  of  con- 
neotioQ  in  a  privilege  which  was  reserved  to  the  duke  during  the 
feudal  period,  and  to  the  king  in  the  Prankish  period,  the  prac- 
tice of  "  recogoitio"; '  instead  of  taking^  the  chances  of  the  duel, 
a3  in  ordinary  procedure,^  the  duke  caused  his  rights  to  be  ascer^ 
tained  by  means  of  tlie  inquest;  this  prerogative  Was  extended  to 
ordinar>'  individuals;  by  means  of  a  writ  of  the  duke.*  each  man 
could  have  his  poaseaaion  established  ("  recognoscere")  by  a  jury 
of  twelve  honorable  men  of  the  oetghborhood;  the  ioquest  is  more 
favorable  to  the  weak  and  tlie  poor  mao  tlmn  would  be  the  com- 
bat with  the  formidable  champions  of  the  rich,* 

The  most  important  of  the  possessory  actions  '  is  the  "quarels 
noTS  dluaialnn  *'  or  complaint  ensuing  upon  a  recent  dispossesr- 
sion/  The  person  deprived  has  the  resource  of  taking  back  lus 

*  " N«  poteoa  m&lo  agat  super  impoteatem " :  " T.  A.  C,"  7,  I ;  I&.  4  and  5: 

19.  1;  31,  35.  The  "T.  A.  C."  53,  dmntd  them  among  th(i  "pltkf-it»  omh  ad 
duocm pertinent ibus,"  aloo^ide  of  such offeneea &s  "  icf ractiuDiA ciui  minorum/' 
jLnd  the  "insultiu  pacis."  The  assise  of  novel  di^»4:iLaia  pmbobly  dutea  rrom 
the  year  1 166  (Kfiory  II);  it  is  at  this  time  thAt  it  roiistitutod  &  noroml  luad 
at  proceeding.  As  to  preced«nt*t.  cf.  Bigclow,  "Flauit*,"  12S.^ 

*  The  Cburch  orplinnfl  and  other  penions  under  the  spociaJ  proteclioa  of 
the  BtaXc  were  the  nret  to  enjoy  this  advuntAfte- 

'  "Fleta,"  5,  7,  1.  The  prwcfiurc  of  the  "reeoKnilio"  wm  jJso,  it  is  true, 
applieil  t*>  onuerslilp;  but  then  the  writs  were  )^aated  in  a  different  mtumer. 
The  denid  by  a  single  juror  makea  th«  dud  inevitabk:  "T.  A.  C.*"  SJ>i  PoUiKk 
and  .UoWa^,  H,  45, 

*  The  Romiuaprocedure  of  prohibitions    alaq  bfgmi  by  an  order  of  the 

fnetor:  "'T,  A.  C,"  25:  ''nulla  firt  recoHiitio  aisi  per  breve  ducia.''  Cf.  i6., 
3.  The  writ  is  presented  to  the  duke'a  bailiff  "in  patrin  oonquerentia  ';  by 
mesAa  of  this  writ  the  duke  notiji'm  him  to  send  to  the  "dGjicieas"  the  onler 
to  make  restitution  ( " prsecoiuuni  de  ressaisiondp"!;  if  thiH  order  pnxluc«  any 
result  the  property  ia  then  sequestrated  according  to  the  "tiuimna,''  9%,  2 
(rf.  "T.  A.  C, '  1&,  3),  which  I'*  the  best  means  of  assuring  peace;  a  jury  is  afN 
pelted;  it  proceeda  n-ith  the  "viaio  temc"  and  renders  ita  verdict  at  the  necrt 
afisiieaheld  before  tht?  duc-ol  "justil^urius,"  C.  19, 3  of  the  "T.  A,  C,"  soemalo 
require  uaajiimity  on  thv  part  f>f  the  jyrorB,  ft»  it  dncs  in  actioos  d^^inn  with 
ownership;  c.  78  deplarea  that  a  Infliorit.y  ia  autficLent  (cf.  e.  22,  I;  nincl;  only 
one  exptise  {"easoine")  is  allowed,  whereas  tlicr*  are  tlirw  in  the  pr<>ceedii^ 
of  the  dud  {"T.  A.  C,"  42,  1  and  3;  73.  3  and  4;  77,  ft;  SS2),  so  that  the  proowd- 
ing  ia  abort.  If  the  accused  is  in  default  a  second  time,  the  "recoonitio'"  bjr 
the  jury  t^ca  placo  as  though  he  were  prcnest;  tliis  may  turnout  to  hia  advan- 
tage, but  be  is  "in  muericordia  ducia  pro  defectu." 
»  "T.  A.  C,"  17;  BeaHmanoir.  32.  24, 

■  Other  actiona:  "querela  do  anttceaaorio  owaina"  for  the  benefit  of  the  bar 
vith  whom  the  sebin  of  the  piop^erty  possessed  by  the  deooatted  ia  being  ma- 
tented;  "quen-U  de  preaonutiMtiiL^  ccolesijc"  ft>r  the  benefit  of  the  auw  wii^ 
whotn  the  patroiLBKe  of  a  church  is  bemg  contested;  [terhapB  "querela  tnanta^ 
impediti"  (writ  of  encumbered  raarriagc]  for  the  recovery  of  the  marriaga 
portioa;  "T  AC,"  5;  79,  9. 

»  "T.A.C.,"73.  Cf.  "8mnma,"  93;  "T-A-C,"  74,  and  "Summa,"  B8,  L 

330 


Topic  4] 


POSSESSION 


[§  269 


property  by  force  on  condition  of  acting  at  onCe;  the  English  law 
even  allows  him  a  delay  of  fo'ur  days;  but,  as  a  general  thing,  if  he 
does  not  act  immediately,  the  method  of  the  "  Selbsthiilfe"  is 
forbidden  him;'  he  is  reduced  to  the  "querela."  In  order  that 
he  may  be  able  to  exercise  this  right,  the  dispossession  must  bear 
on  a  free  tenement,  and  not  on  a  vUlein  tenement,  or  a  tenement 
held  by  a  serf,'  It  matters  little  whether  the  dispossession  has 
taken  place  with  or  without  violence.  The  simple  disturbance  of 
possession  is  likened  to  absolute  disseisin  or  spoliation,'  which 
accounts  for  the  fact  that  the  "querela"  took  the  place  of  the 
"retLnendse"  and  " recuperandse  possessionis  causa"*  interdicts. 
The  dispossession  must  be  recent  ("  nouvelle ") ;  if  a  year  and  a 
day  has  passed  since  it  has  taken  place,  the  action  will  be  refused; 
the  spoliation  is  an  offense,  the  victim  of  which  should  make  com- 
plaint within  a  short  time,  under  penalty  of  being  considered  as 
having  pardoned  it;  moreover,  order  is  re-established;  the  jurj'  of 
neighbors  would  have  more  difficulty  than  if  it  were  consulted  the 
day  after  the  offense  took  place.'  The  question  asked  the  jury 
is  to  be  a  simple  one;  ^  they  are  asked  if  such  and  such  a  man 
was  in  possession  at  the  time  of  disseisin;  now,  this  is  a  fact  which 
it  ia  easy  to  establish;  possession  is  known  by  cnUiDcUion.  by  en- 
joyment/ The  "  Tr^s  Ancienne  Coutume  de  Normandie  "  seems  to 

'  Bfjxlon,  4,  1,  5  and  27,  —  The  action  of  fre^poM,  whi.oK  in  Engli^li  law 
could  &|)p]y  to  4  case  of  tlisLurbBJice,  onJy  mndo  its  appeaj&iice  under  Henry  HI: 
Piiiioek  and  M aidant,  II ,  53.  —  The  raising  af  the  hue  and  ary  which  was  used 
in  cases  of  mere  disturbancea  in  fact:  "N.  H.  R.,"  1882,  411.  CJ.  "T.  A.  C," 
16,  3  and  5.   PoH.  S  14. 

»  "Moena  Cha-rtfl,"  1215,  o.  3Bj  I2I7.  o.  35.  _ 

'  DiBtinciicms  >a  English  law,  diaaeiidci,  iDtniaiDD,  abatement,  etc.:  GlasKan, 
IV,  261.  Fictiliftua  prestervaticm  of  the  seisin  by  means  of  a  pmteat  made 
every  year  upon  ihe  land  or  within  its  immediate  neighborhood:  ibid.,  IV,  266. 
Cf.  tiOkton,  435. 

*  Contesting  of  the  risht  to  collect  a  tithe;  theire  is  dleturbance  rather  thao 
di8pt»3(!9aion;  "Arresta  Scacar,,"  after  Wamk.,  II,  76,  Should  the  man  ia 
pMsession  of  a  piece  of  land  who  woa  Bimply  disturbed  have  the  "querel*"T 
The  English  aourcca  are  very  liberal  on  thia  point ;  Braetfm,A,  1,38,  4;  "Fleta," 
4j  1.  8  and  9;  BriUon,  43;  '"Myrror  of  Justiee,"  II,  25  (ousting,  distiirbance, 
ejeetmont).  Ko  doubt  the  ducal  writ  vim  only  granted  at  first  in  coats  of 
disposHeaaion,  the  attack  upon  public  order  beioK  of  a  more  ^rioua  nature; 
aftenvards  its  Umit  was  extended  to  include  even  -cneeaof  disturbance,  without 
ite  being  nccoaaary  to  create  a  new  form  of  procedure. 

*  "T.A.C.."21,2;73,4;74;75,  2and3;78,  5;irn7nAo(7i^,I],31;"Etabl.." 
p.  64 1  "Summa,"  2,  29.  &,  and  30,  1,  2;  2,  32,  3  and  34,  3  and  5.  —  C/.  oa  to 
the  English  law  from  the  la^t  vOyage  of  the  king  iq  Normandy  and  from  the 
"prifna  eoronatio  regia  ':  Btoetan,  (o.  i7QfPallotk  ami  MaiOand,  II,  50, 

*  PoUofk  and  MailLand,  II,  48. 

'  "  ExpHcare,"  "  ejrolicitare,"  to  carry  out  to  the  very  end,  "exploctarc," 
'"eapleitier,"  "eepleit'  :  "Et.  de  St.  IxiuiB,"  1,92  ("exploitnblea  au  baron  ); 
QodtfrvTt,  »ee  "eaploit"  ("fruis  et  e§pleis").  C/.  fienuniUHOM-,  29.  ("Hantjjs, 
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exact  nothing  more  th&n  this  in  order  to  allow  a  man  to  prevail  in 
the  "querela"  (excepting,  no  doubt,  jMssession  "animo  domioi").* 
It  is  the  same  thing,  according  to  the  "Siumna,"  if  the  jury  is  not 
agreed  on  the  "mtxlus"  or  the  "qualitas  saisinee";'  but,  if  the 
inquest  reveals  by  what  title  the  possession  is  held  ("  qualitas  sat- 
sini"),  in  what  manner  the  possession  was  acquired  ("modus"), 
the  "Summa"  demands  that  the  utmost  importance  be  attached 
to  these  two  points.  It  refused  the  possessoiy  action:  1st,  to  the 
man  who  holds  for  another;*  2d,  to  the  man  whose  possession 
ia  tainted  witli  the  defects  of  violence  or  surreptitiousness.  tliat 
is  to  »ay,  which  is  acquired  by  force  or  from  an  unfaithful  cus- 
todian in  the  absence  of  the  ovmer.  The  former  has  no  pereonal 
right  iind  must  give  way  to  the  man  foj  whose  benefit  he  detains. 
The  latter  does  not  deserve  to  be  protected:  "omnis  violenta  vel 
furtiva  possessio  detestanda."  *    Against  Tiim  whom  he  has  de- 

Joyors  ot  Mplois.")  C/.  "expIoilCT"  in  speaking  of  thcba-iliff.  If  the  matter 
is  one  concerning  a  piece  of  lund,  tho  jury  takes  jnto  eiiniiidDratioii  who  it  was 
tbftt  KiLth«rcid  the  harvest  in  the  month  of  August  prccodiiig  the  iliKselsin  (ia  tiue 
moQth  of  AuKUJil  of  the  year  prcvioufi  to  that  if  the  harvest  is  gathered  every 
two  years).  —  With  respect  to  other  property  they  regard  in  the  same  way  the 
perifw  when  the  income  ia  collected:  "Summa."  63,  7-  —  On  the  "querela  de 
BiitecessoriaB;iisina,"<ir."T.  A,C,,"21,  1  and  2;  74;  "Summa,"  98,  I;  2,34,  1; 
Wamk.,  II,  73.  They  finJ  o«t  whether  tho  dMcased  was  seised  upon  the  day 
«f  hia  death,  —  that  b  to  say,  if  lie  gathered  the  han'eat  ia  the  preceding 
AUfjust, 

'  Writ  of  novel  diBseisin  (73,  IJ:  "diaaatsivit  injusta  ct  eine  ordine  judi- 
ciorio."  "Injuiite"  meam  irregularly,  without  Iho  inter^-ontion  of  the  law. 
CJ.  roliock  and  Maillatul,  II,  i7,  a.  4;  51.  But  it  is  possible  that  aftern-ards 
the  following  reasoning  wsa  made  use  of;  only  ho  who  is  seised  "jwjitc"  can 
be  di&seised  "Lnjuete";  therei'ore,  we  must  Cind  out  whether  the  sdsia  of  the 
man  draiKiilefS  waa  "justa";  if  It  were  not.  then  the  "verua  duiniuus"  has  a 
lieht  to  lake  possession  of  the  thins.  This  inteipretation  ia  contrary  to  the 
"T.  A.C,"  22,  1:  "nuIluHaiiiiuij  sit  uliqu«m  de  aliqua  re  devestiru  eine  ordine 
JudiiBiorio,"   C/.  Canon  law.  — Ctiii/iiermw,  "i^nqufilcM,"  p.  286  ("iadebitc"). 

«  "Sutmna,''  95,  10;  Detisle,  tlo.  3!»,  in  1226. 

•  "T,  A.  C,"  78,  3.  "Poasessio  fiCKlulis"  aluce  b  prot?eted,  and  t,he*ord 
"feodum"  in  the  old  Norman  documents*  applies  both  to  the  eopyhoM  and  the 
fief.  The  "querela"  bolon^  to  the  lord,  to  the  vaiwial,  to  the  copyholder,  but 
not  to  the  farm  tenant,  to  the  officers,  to  withholders  by  virtue  of  a  lease,  a 
loan,  or  even  a  pledge:  "Summa."  95,  10  and  II;  98.  7;  Ciancifle,  13.  28; 
"FIcttt,"  4,  3,  1  and  4.  Converacly.  nobody  con  Ijcuin  the  "querela"'  against 
a  pentoa  who  la  in  posaessioo  for  another;  the  owner  will  have  another  ineoua 
of  action  against  jras^essors  at  will,  that  of  the  "diMtriciio"  or  diatruint  upon 
a  pledKC-  —  Enshah  law:  the  "querela"  ia  only  accorded  because  of  a  frank 
tfi&emcnt  and  to  a  tnaa  who  ha»  t>o«'»e49idn  "in  dominico,"  and  not  as  a  farm 
ton&Dt  or  pledgee;  but  ifrarfon,  7,  ! ,  36,  givM  the  f&rm  tfjkant  in  place  of  the 
"querela"  a  "oreve  ad  recup«randiim  firmam"  against  the  owner  who  puts 
him  out  of  po8»eaBion  before  the  termtnation  of  a  lease,  and  against  third 
parties.  The  "vilanua"  cannot  bring  the  "querela":  "Fleta,"  4,  3,  1  and  4; 
BTilton,  43. 

*  "Summa,"  95.  11;  "Arr.  Scaov."  after  ITamft..  II.  50;  "Etabl."  91. 
They  do  not  go  so  for.  however,  as  ui  require  a  title  on  the  port  of  the  posmraor. 
He  caa  bold  the  load  without  force  and  without  any  concealment, —  for  ex- 
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spoiledt  the  ptesessor  by  force  or  by  surreptitiousness  la  not  given 
the  "querela,"  on  principle;  the  despoiled  can  thus  take  back  his 
property  without  running  any  risk.'  At  the  same  time,  it  seems 
that  at  the  expiration  of  a  year  and  a  day  the  defects  of  \'iolence 
and  surreptitiou-snesa  are  wiped  out;  the  "Summa"  does  not  say 
30,  but  the  general  rules  which  it  gives  with  regard  to  the  year 
and  a  day  allow  of  assuming  this.'  Thus  the  "querela"  cea3e3  for 
the  despoiled  and  passes  to  the  deapoUer,  who  can  even  exercise 
it  against  the  "verus  dominia."  Even  before  the  expiration  of  a 
year  and  a  day,  the  English  law,  at  least,  grants  it  to  the  pos- 
sessor by  force  or  surreptitiousness  as  against  third  parties;  the 
"statu  quo,"  although  due  to  violence,  is  maintained  in  the  public 
interest  as  against  him  who  has  no  superior  right.^  Thus  seisin 
appears  in  this  conception  as  a  relative  right,  which  can  be  set 
up  against  certain  people  and  cannot  be  set  up  against  othera; 
this  same  relative  character  is  met  with  in  English  on*nership 
and  in  the  theory  of  estates. 

I  270.  Aisias  of  "  Hoit  D'Aneestor  "  and  Writs  of  Entrr.  —  The 
English  law  is  complicated  by  a  particular  class  of  possessor^'  ac- 
tions, "writs  of  entry."''  The  assize  of  novel  disseisin  assumes 
that  the  dispossessor  and  the  dispossessed  are  both  alive;  as  soon 
as  one  of  them  dies  it  can  no  longer  be  brought.  In  order  to 
remedy  this  inconvenience,  aad  not  to  oblige  a  recourse  to  be  had 
at  once  to  the  "brevia  de  recto,"  there  were  invented  for  the  heirs 
of  the  dispossessed  the  assize  of  "  mort  d'ancestor  "  (which  also 
belongs  to  Norman  law,  and  which  Is  little  subsequent  in  date  to 
the  assize  of  novel  disseisin),^  and  against  the  assigns  of  the  dls- 

ample,  when  he  has  received  it  from  &  third  party  to  whom  the  "custos  terrro" 
hsA  transferred  it.  Tenure  at  will  is  &a  absolute  oad  inefTiicGa'ble  defect;  is 
it  tile  §aine  with  force  and  coacea Intent  7  Are  not  these  relative  defoctet 
C/.  Braclon,  4,  1,  18  and  28.  —  In  the  "querela  de  anCeceissorb  eaieina"  the 
"recognitio"  affects  the  title  of  the  hdr,  hie  right  lo  the  inheritance: 
"Surama,"  99,  3;  DtlUle,  "Jug.  de  I'Echiq,,"  noa.  189,  2(M,  721. 

'  •'8unima."&5,  12,  13  {"vi  violentia''),  —  C/,  ^rwMp™,  to,  2106;  "Inat. 
Jurt./'  4,  15,  6;  PoUock  a-nd  MaiHand,  U,  62, 

•  Ed.  Tardif,  Table,  eee  "Annus." 

•  Poaoek  and  MaiUand,  II,  49;  Braeton,  4,  L  27;  2,  5,  2;  2,  IS,  2;  2,  25, 1; 
eee  also:  4,  1, 1,  and  3,  2,  13;  Aton,  "Sum.  in  Cod.  de  acq.  poss.,"  7  and  8. 

•  Pollock  aTtd  MaUland,  II,  82;  as  to  the  pMseaaory  character  of  these  writs 
(which  is  disputed) ;  cf.  LUlleton.  385  e(  seg.  —  Id  time  the  assize  of  novel  dis- 
seisin fell  into  diause  and  a.  varifint  of  the  writ  of  entry,  the  writ  in  the  ■quibus, 
took  its  place:  Pollock  and  Maitland.  11.  79:  2. 

'  The  Auiisof  ''Kartd' Anas) tor"  (Pollock  and  MaiUand,  1, 126)  La  accorded 
to  the  nearest  heir  for  the  reclaiming  of  tha  ai'mn  of  the  deceased  at  the 
zaifTp^ai  i}{  bis  de^th  against  whoever  may  be  oppiosed  to  his  ha.^'ifig  it; 
GlamiiUe,  13.  3;  Bfucion,  fo.  253b,  7b«  heir  vrha  has  not  t&kea  podsesaion  of 
the  property  of  the  detieased  cannot  be  disseised,  properly  speaking;  he  cannot 
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possessor,  the  writs  of  entry  "sur  disseisin"  {1205).  The  writs  of 
entry  rest  upon  the  command  to  restore,  by  which  the  procedure 
of  the  petitorj'  action  for  title  starts  ("Prffcipe  quod  reddat"). 
The  preliminarj'  point  to  this  action  is  that  the  defendant  must  not 
have  acquired  excepting  by  such  a  method  (a  method  which  does 
not  constitute  a  regular  title;  for  example,  he  holds  the  land  of  a 
dispossessor) ,  The  number  of  writs  of  entry  increased  until  the 
time  of  Bracton,  so  03  fully  to  assure  the  active  and  passive  traus- 
mission  of  the  protection  of  possession,  with  this  restriction,  how- 
ever, that  the  third  transfer  could  not  be  exceeded;  after  this  the 
complainant  was  obliged  to- have  recourse  to  the  "brevia  de  recto" 
(writ  of  right). 

§  271.  Tlis  railing  of  the  Hub  and  Ctj  ("Haro")'  offers  a  striking 
example  of  the  tranaformiition  of  a  form  of  cruninal  procedure 
into  a  possessory  action.*  This  was  originally  merely  an  old 
Germanic  custom  consisting  in  a  call  for  assistance  to  the  neigh- 
bors raised  by  tJie  victim  of  a  ^Tong  at  the  very  time  when  tha 
latter  was  being  committed.^   Whoever  heard  it  must  run  to  his 

have  the  assise  of  nove!  dbseisin;  for  him  h&a  been  created  the  oaatzeof  "mort 
d'aac«stor'^  Bracton,  (o.  273.  Thda  octioa  at  firat  is  only  fpvua  to  tfa«  neareet 
T«lfttiveQ,  —  brothers,  oephewa;  such  was  the  qtrictneaa  of  the  law  that 
it  was  ncceasikry  to  create  special  writs  for  more  distfl.nt.  relativea  ("de  avo,d« 
eonjBBJiguinitat«"J.  It  U  only  after  L259  that  it  cArriD'S  with  it  a  condenm&tioii 
to  pay  damoe^.  The  "abator"  ("abliitor")  couid  not  take  po«aeeaioij  of  llie 
property  in  tne  inheritance  before  the  funeral  toalc  piaoe,  and  Bracton  allon-s 
the  heir  a  delay  of  one  year  within  which  to  take  it  away  fram  him :  Bracton, 
io.imh]  DnUon.  I,  2S8:  11,2,  Thus  self-help  wj«  often  siitTicientfor  the  heir. 
The  taking  of  possession  was  facilitated  for  (dm  ("  sola  pedis  posicio  Miainaai 
contulit"),  as  well  aa  the  acquirkiK  of  a  pcraonal  sei^n.  The  uwIeo  is  given 
a^unat  every  withholder  of  tlw!  inheritt-d  property,  the  "tthator"  of  early 
times  ot  bis  aaaigns,  but  it  cannat  be  mode  use  of  between  twoelaimaQts  tothis 
inheritanc*;  GhtP^k,  13,  11:  Bracton,  fo.  266:  firrfWn,  II,  115.  Cf,  P<^k 
and  .Mailiand,  II,  58;  Houard,  "Aac.  Loia  dea  F>an^.,'"  1,539, 

"  Bibl.  inft/dsaon^  "N.  R.H.,"  1SS2,  396.  Let  we  only  etilfi'.  TanT\effuj/^orin, 
"De  Cuiritatione  Normannorum  quam  Hara  appeltatit,"  1567;  see  RnffvMH, 
MMin,  Bouard,  GotitUard,  "See.  Antiq.  de  Norm.,"  XXVIIl.  1872;  Tiphaiffne. 
"Et.  s.  la  C\.  de  Haro"  1880;  V  eccAw,  "Sul.  Signif.  d.  grido;  Hare.  a. 
fiere  de  SiampagDa,"  lS9fl  ("Arch.  Stol.  Ital.,"  V,  t.  24). 

'  Etymology:  "hara"  equab  here  ("ici,  old  high  Oermnn):  see  Diet. 
Forma,  "haro/'  "harou,"  "hare,"  "hareu."  Ab  to  the  imagiaary  etymoloKjr, 
"lia,""rou,"  ("help!  Rollo"),r/,  fffiMon, 617.  Thereisnoconni-ctioLbetweeD 
"haro"  and  "haraaus"  (a  sacred  objectl  of  th«  bw  of  the  Rijmariana,  "hrao- 
putt"  ("corpUB,"  "vinculum")  of  the  law  of  the  Bavarians,  and  "hr£iua" 
(a  cry,  ^.  "nikm")  of  the  Anglo-Saxon  laws.  Cf.  the  Latin  "huo,"  from 
whence  "huceiia"  pFomi.  Turon,'"30),  "huchcr."  The  (rtyroology  of  "hu«," 
"hue,"  is  UDcertun  ("hua"  equab  ^'foroe"?  interjeetion?) :  Ihi  Cange,  mo 
"Huesium."  —  As  to  the  other  criea  which  are  made  use  of,  cf.  Brtattm; 
"D-  R.G.,"  II.  482. 

'  This  cry  may  be  uttered  also  under  other  oiTcumataneeB.  On  the  oocasfon 
of  the  entry  of  Philip- Augustus  into  Normandy,  the  women  cried  "harou"; 
theheraldfj  did  Lhe^ame  in  order  io  quiet  the  tumult.  The  faun)  in  Champagne 
were  opened  by  the  cry,  "Hiiel" 


Topic  4] 


POSSESSION 


f§  271 


help  and  assist  him  by  force; '  the  malefactor  taken  in  a  flagrant 
offense  was  judged  or,  rather  lynched,  by  an  iraproviscfl  tribunal 
composed  of  the  neiglibors.  In  time,  customs  became  milfler  and 
putting  to  death  was  only  authorized  as  an  exception.  Thus  the 
Franldsli  lawa  sliow  us  this  malefactor  bound  and  carried  at  once 
before  the  magistrate  in  order  to  be  sentenced.  He  was  only 
killed  in  case  he  ofTered  resistance.' 

In  the  same  way  in  the  Norman  law,  the  procedure  in  a  ease  of 
flagrant  offense  is  opened  by  raising  the  hue  and  cry.'  "He  who 
has  raised  the  cry  is  placed  '  ipso  facto '  under  the  protection  of  the 
duke  of  Normandy  or  the  lord  justice,"  and  whoever  took  the  lib- 
erty of  ill-treating  him  would  be  guilty  of  having  infringed  tliis 
protection.  As  to  the  delinquent,  the  fact  of  the  hue  and  cry 
having  been  raised  against  Mm  makes  him  a  prisoner  of  the  duke 
by  right."  ^  If  he  flees,  he  can  be  hotly  pursued  and  brought  back 
to  the  place  where  the  hue  and  cry  was  raised.  The  hue  and  cry 
was  only  allowed,  according  to  the  "Grand  Coutumier  de  Nop- 
mandie,"  for  a  crimimil  came  (fire.  larceny,  homicide,  etc.);  "he 
who  cries  'haro'  without  apparent  injury  must  pay  a  fine  to  the 
prince  for  so  doing."  '  This  ia  the  "haro  de  playe  et  de  sang" 

'  "L.  Franc.  Cham.,"  37;  "Convent.  SUvm,"  853.  c.  5  (" Capit.,"  II,  272): 
"Cnut,"  II,  29;  £mi'«T,  dp,  «(„  227.  The  same  obligation  in  India  juid 
fimoog  tie  Slave,  C/.  "Sumroa  Nonn,,"  54-  persona  «"bo  respond  to  the  cty 
of  "  baro"  must  nerv-e  aa  witnessea  it  need  bo. 

'  Other  Bystems,  to-day  abondoned,  aa  to  the  origin  of  the  hue  and  cry. 
To-day  they  are  only  interesting  as  being  curtoos.  One  may  find  thorn  ui 
GiasBon,  p.  429  (tor  example,  tbe  acclamation  oi  RoUq,  whom  they  hailed 
with  the  words,  "Ha  Rou!'').  Cf.  GouiUard,  op.  dt.,  and  "Frimce  Judic,"  Yl 
(creation  of  the  capitularies),  and  especially  Bmnticr,  loc  cit.  —  The  "haro" 
ia  not  peculiar  to  the  Norman  law:  Beau  memoir,  57,  12;  67,  22;  69.  16;  52,  16; 
31.  5  and  14;  "Joatice,"  19,  44,  H;  47,7;  "T.A.  C.Bret.;"  M.eieeq.;  Itam- 
hert,  I,  650;  "Ord,."  I,  312.  Exaiaplos  in  "Reg.  Crim.  de  St.  Martin-dea- 
Champs,"  p.  115,  141,  187.  et^,  to  thepropedute  in  the  caae  of  a  flagrant 
effeaee,  cf,  Cia«son,  pp.  529;  Eimein,  •■Uist,  dc  la  Pr&efd.  Crim.,"  18SC1; 
"Sachsenflpiegel,"  1,  SI,  2;  3,  54,  4;  "Sphwabenspiegel,"  298.  —  England,  cj. 
BUekttone,  IV.  21. 

'  In  Jersey  the  complainant  tneela  down  and  saya  in  the_  presence  of  two 
witneaaCB,  "HarOj  haro.  haro,  a  I'aide,  mon  prince;_  on  me  fait  tort"  _("  Help, 
my  lord;  I  am  bemg  injured  ").  The  owner  of  a  piece  of  land  who  wished  to 
cry  "haro"  against  the  Jeraey  Railway  Company  nad  great  difBcully,  because 
oi  his  "embonpoint,"  in  kneeling  dnwnin  order  tofumtl  the  tcgid  fgroialitics. 

'  "Summa, '  54;  Glasson,  p,  407:  aince  the  reuniting  of  Kormandv  and 
France  under  Philip  Aupiatua  thehighltfrdsjiiaticesbavie  tbe  same  jurisdiction 
as  the  duke. 

'  The  "haro"  allowed  one  to  bring  elerieaJs  before  the  secular  tribunal 
{flagrant  offense),  which  were  the  only  ones  authorized  t«  inflicl  the  punish- 
ment ot  death  or  mutilation. 

•  Not  only  was  the  victim  of  the  tort,  but  also  hia  relativea,  and  «ven  any- 
body, authorized  Ki  cry  "haro":  thus  the  raising  of  the  hue  and  cry  in  this  way 
came  to  be  a  sort  of  popular  action. 
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(wounding).  It  beoime  rsther  rare  as  soon  as  police  protection 
was  better  assured.  "The  right  given  to  each  individual  to  o[>- 
po'mt  himself  a  public  officer  to  compel  his  nwghbop  to  follow  him 
and  to  help  him  by  force,  wliieli  was  very  useful  in  a  society  io 
process  of  formation,  where  the  person  and  the  possessions  of  in- 
dividuals were  each  day  in  real  danger,  is  no  longer  as  necessary 
as  soon  as  there  exists  a  strong  enough  power  to  make  the  public 
peace  respected,  and  it  can  become  a  source  of  abuse  by  placing  the 
property  of  the  individual  at  the  mercy  of  the  first  comer/'  The 
officers  charged  with  police  duty  "  perhaps  maintain  that  they  alone 
should  have  the  right  of  proceeding  with  arrests  in  the  case  of  a 
crime;  and,  in  fact,  it  seldom  happens  otherwise." 

The  practice  of  the  hue  and  cr>'  persisted,  on  the  other  hand,  in 
civil  matters,  where  it  had  been  introduced  at  a  very  early  time.' 
WTien  a  man  mshes  "suddenly  to  disseise  and  dispossess  an- 
other, the  latter  cannot  at  that  ver^'  minute  have  recourse  to 
justice;  he  has  no  officer  at  hand  to  put  an  end  to  the  enterprise 
which  will  perhaps  cause  him  an  irremediable  injury;  he  cri» 
'haro,'  and  by  this  fact  alone  immediately  puts  an  end  to  the  un- 
dertaking of  his  adversary'."  In  fact,  should  the  latter  have  good 
light  on  his  side,  still  for  the  simple  reason  that  he  did  not  obey 
the  "  haro,"  he  would  be  subjected  to  a  fine  and  have  to  re-estab- 
lish the  "statu  quo";  only  after  that  could  his  pretensions  be  sub- 
mitted to  the  tribunals.  In  the  ease  where  he  submitted  to  the 
summons  resulting  from  the  "haro,"'  the  matter  was  carried 
without  delay  ^  before  the  court;  the  two  parties  gave  surety,  or, 
if  they  did  not  do  this,  had  to  stay  in  prison,'  after  which  the  prqp- 

'  To  put  it  better.  civW  and  ponal  maitcrs  were  not  pery  well  distinguisheid 
formerly.  It  was  an  oBciuw  to  disturb  Horoebodv  in  his  possessioii  as  wvll  as 
to  attack  his  nemo n.  —  lu  the  "N.  C,  Norm,,"  ttey  had  recouree  m  much  as 
pcpRsible  to  the  serviirea  of  a  §ejKe&iit;  it  was  he  who  cried  "haro."  They 
could  proceed  with  it  within  a  very  fihort  delay,  ordinarily  24  hours.  WomeOt 
minoni  and  olhor  persons  under  a  disability  could  have  recoufHc  to  it. 

<  Obligation  to  cease  from  every  undertaking  and  eiunmoos  at  law  at  the 
Bamc  tini^-, 

'  Delay  of  a.  year  in  the  aixte*nth  century  mthin  which  to  prosecute  om'b 
adversary  at  law,  and  the  proceedinga  could  not  be  di^coDtinued  for  more 
Uian  Q  year. 

'  Both  pajtiea  hod  to  st^iy  an  prison  in  the  Middle  Aees  in  criminal  nialten 
when  there  vss  a  formal  accusation;  thus  they  found  themselves  in  the  aama 
poHitioD,  both  liable,  —  one  to  a  penalty  for  the  uffcase  if  he  were  found  guiltr, 
the  other  to  a  retaliation  if  the  nccuaation  had  been  unfounded.  These  old 
fomu  of  procedure  lasted  aa  long  as  there  was  not  any  public  prosecutor  fsecm 
Olataan.  p.  421,  quite  recent  examples,  in  EoKl'and  foreieif^ra  imprisoocd  for 
havutg  lodged-  a  oorn.pl»int  4igaini?t  a  thief,  whereas  the  thief  rctaained  out  on 
hail;  Uie  absene«  of  a  public  prx>3«cMtor  p^rp^uated  the  old  euatoms  in  thia 
eounUy).   Aa  soon  as  people  were  satidhed  with  a  mere  denundation  the  ac- 
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erty  was  sequestrated,''  The  final  sentence  condemna  the  loser  to 
pay  damages,  and  to  a  discretionary  penalty;  which  meant  that 
the  procedure  of  "  haro  "  was  not  without  its  daogers.'  But  ita  ad- 
vantages had  made  it  popular;  it  assured  to  everybody  prompt 
and  economical  justice.  Practice  endeavored  to  extend  it;  the 
"haro"  could  be  raised  every  time  that  there  was  an  immediate 
necessity  for  protecting  the  person  or  the  possessions  against  acta 
of  violence,  simply  because  there  was  danger  in  delay.^  It  was 
even  abused  by  an  endeavor  to  make  a  means,  of  extortion  of  it,* 
and  the  Parliament  had  to  counteract  this  tendency.  It  ia  to  be 
noticed  that  the  raising  of  the  hue  and  cry  only  served  to  preserve 
possession.  He  who  had  lost  possession  could  only  recover  it  by 
the  assistance  of  a  writ  of  novel  disseisin.^  The  raising  of  the  hue 
and  cry  is  still  in  use  in  the  Anglo-Norman  Islands.' 

§  272.  P(>ia«B>or7  JLctioEiB  In  ths  French  Customary  Law  ^  are, 
as  in  Normandy,  created  by  public  authority*  {" Amtsrecht"), 
which  is  inspired  by  the  idea  of  remedying  the  same  evils  and 

cueatjon  waa  abandoned  utd  the  vicUm  of  the  offense  thus  avoided  bciag 
imprboQed.  —  Bail  or  iinprisonraent  are  cuHtoms  of  the  old  procedure  which 
have  lasted  ia  relation  to  thti  raising  of  th«  hue  aaij  cry  ia  order  to  prevent  the 
abuse  of  this  proceeding  by  iu-divtduala :  Esmein,  "Hist,  de  la  ProciSd.  Crim./' 
1880. 

'  However,  in  matters  of  ecclesiaaticoJ  benefices  ("Cout.  de  Norm.,"  54, 
55),  possession  and  enjoymeat  n'ere  put  up  for  ede  by  the  parties  while  the 
proceeding  lasted,  because  it  would  have  been  necessary  to  give  the  aequostra- 
tor  the  canonic  appointment  by  means  of  the  authority  ol  the  Church,  —  a 
thing  which  would  often  have  been  Lmpcs&ible,  and  would  always  have  been 
rather  impractical. 

*  According  to  the  "Cout.  de  Norm.,"  54,  55,  the  "haro"  is  applicable  to 
movables  aa  well  as  inheritances, 

.  '  Cf,  French  procedure  by  meana  of  a  reference, 

'  Gkeeon,  op.  cU.,  p,  417  (Order  of  Jan.  22,  1781).  The  "haro"  waa  not 
allowed  against  those  who  were  coUectinR  duea  of  the  king  ("Ord."  1090  on 
Aids;  Order  of  the  Council  of  May  li>,  1725);  but  it  was  poegibSe  outside  of 
these  cases  to  raise  it  against  public  omcen;  as  well  as  against  individuals,  at 
least  in  cases  where  they  abused  their  powera. 

*  Giaison.  op.  cii.,  pp,  411, 41fi.  Thue  it  became  necea&ary  in  this  last  case 
to  begin  by  notifj^g  his  adversary;  the  extrajudicial  proceeding  of  the 
"haro   was  more  simple  and  more  efiecCive. 

*  Details  in  Glaseon,  p.  540  (bibL  on  the  law  which  appllee  to  it).  — This 
learned  miui  believes  that  in  France  the  "haro"  tFoula  be  of  some  use  in 
civil  matters  because  a  reference  doe«  not  prevent  undertakings  on  the  port 
of  others  fljid  it  is  not  applied  in  motters  dealing  with  poases^ion;  Id  criminal 
matters  purauit  and  arreat  brought  about  bv  publi'C  outcry  etitl  eidst. 

'  P.  de  Fonlainea,  a.  32;  "Ofim,"  I,  230;  p.  338:  A.  Tardif,  "La  Proe^d. 
&UX  Xlir  et  Xrr  s.,"  p.  35;  "Ac,  Leg.  Toulccuse,''  I.  24,  69. 

*  The  origin  of  the  acUona  for  the  recovery  of  [Mtsseasion  is  neither  in  the 
Roman  law  (De  Farieu,  p.  82,  etc.).  nor  in  the  Norman  law  (the  French  law 
is  like  it,  but  is  nut  identical  wi  th  it),  nor  in  the  Feudal  taw  and  the  spFitting 
up  of  ownerahip  (tfie  lord  keeping  the  ownership,  the  holder  only  having  the 
Bcinin;  it  is  certain  that  vAssala  and  copyholders  can  bring  actions  for  real 
property,  and  lorda  luilion^  for  poss'caaioa,  fimwTMwnr.  3^  17), 
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based  upon  the  same  police  powers  and  the  same  power  of  "in- 
quiatio"  of  the  king.'  The  procedure  is  not  identical.  In  France 
the  law  was  developed  in  4  more  liberal  manner,  without  being 
subjeoted  to  sucli  an  eieeasive  fonaaliam,  but  the  principal  fun- 
damental rules  in  the  Norman  legislation  are  found  in  the  French 
Customs  during  the  thirteenth  century.  It  is  by  means  of  an  in- 
quest that  the  proceedings  are  carried  on:  the  bailifT  to  whom  the 
complaint  is  made  goes  to  the  locality  nith  aldermen  and  other 
"  viri  idonei,"  ascertains  the  fact  of  the  disseisin,  and,  if  there  is  oc- 
casion to  do  30,  causes  the  one  who  has  suifered  the  injury  to  be 
put  back  in  possession*  Disseisin,  which  is  the  preliminary  con- 
dition of  the  possessory  actioOj  is  understood  to  apply  to  dispo*- 
session  and  disturbance; '  or,  rather,  dispossession  is  looked  upon 
simply  as  a  disturbance,  for,  iit  coasidering  himself  as  being  itis- 
turbed  in  hia  possession,  the  man  who  is  disseised  finds  that  he  is 
preaerving  the  advantages  wluch  possession  confers  upon  him. 
It  is  an  indispensable  condition  that  action  be  taken  within  a 
year  of  the  disseisin,  otherwise  the  tatter  would  not  be  recent  * 
("nouvelle").  After  the  establishment  of  the  fact  of  the  recent 
disseisin,  the  object  of  the  inquest  was  to  determine  whether  the 
complainant  was  in  possession  at  the  time  of  the  "novitas";  this 
came  to  the  same  thing  as  inquiring  whether  he  then  was  culti- 
vating the  land  and  had  the  enjojTaent  of  it.'  It  was  not  rigor- 
ously demanded  that  the  possession  should  have  lasted  a  year  and 
&  ^ay; '  but  defects  of  uncertainty/  or  violence  and  dandestine- 

'  Aloo  the  actions  (or  poRspsHion  are  nt  firat  included  within  the  caXespty 
of  Cttsee  uoder  the  juriet^ctiE'Ei  of  th«  crown, 
«  "OUm,"  II,  212.  30.-Pw(,  -Prxjedure." 

•  "Olim,"  I,  930,  10;  II,  232,  18  {" perturbatio  MU  dMBftiftina");  II,  58, 
IS  ("deraatatna"  equals  "itnpediin«ntiim"^;  II,  SL,  3  ("forcia"  equals  "df»- 
Baiaina").  etc.  "Asa.  Jdrua.,"  I,  p.  585:  diaseiain  and  force  Oa  the  latt«r 
case  one  i»  at  the  tner«y  of  the  lord). 

'  P.  de  Fontainu,  14,  4;  "Olim,"  I,  230,  2  (within  a  year  of  the  death  of 
the  dmiasod);  II,  18;  fiMumonoir.  32.  9,  25.  In  the  ".W  de  Jtma.," 
instead  of  the  delay  of  one  year  we  find  the  old  Fraokieh  ddny  of  40  daj's. 

'  •■Otim."  I,  709,  74i  11.  279,  1.  —  C/.  "Heraitary  Beiain";  "OEm,"  I, 
23,  4;  I,  08,  H;  II,  86^.29. 

'  ^'OEim,"  1,231,  in  1266;  not  one  year;  1. 398,  in  "fere  per  annum." 
The  "Ord.  of  Philip  Augufltitfl  dcfJs&g  with  the  Cmsades,  Art.  XJ;  cftUMd 
Lauri&re  to  believe  that  the  complunt  bucd  upon  ye&rly  posaasaion  had  been 
in  existeQce  from  the  begioiung  of  the  tliijt«enth  <'entury.  It  ia  probable  that 
this  referred  to  the  annual  tenure,  which  we  shall  deal  with  later  on;  aa  a  matlw 
of  fact,  the  action  con  tern  jilaied  by  Art.  XI  is  brought  "coram  dominia  feodo* 
nun  et  cenaivarunij"  and  not  befar«  the  king. 

'  The  lord  is  pven  the  poenessory  a-L-tion  when  the  serfs  aiB  diaturlwd: 
fohcr,  "Inst,  de  Int.  Ret.,"  p.  6;  -Vosiin-,  U.  22,  BeniiTOjfimr  refiwea  the 
posBeasory  action  to  the  tc-nant  against  the  lord,  S2,  8.  hut  concedee  it  to  the 
tana  teuDt  aeuoBt  tb«  Ussor,  32,  13  (id.,  "Gr.  Cout.  de  Fr,,"  p.  b««aUM 
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nesSt  precluded  the  possessory  action.  However,  upon  this  last 
point  a  reservation  must  be  made.  An  action  which  Beaiunanoir 
deiicribes  as  of  receni  disseisin,  which  he  coxild  have  called  an  action 
"spolii,"  or  for  recovery  of  possession,  was  allowed  even  to  the 
man  who  only* had  a  defective  seisin  which  was  of  short  duration; 
he  should  be  "re&eised,"  says  this  jiurisconsult,  "before  anything 
else  13  done,"  excepting  to  permit  his  adversary,  if  he  has  a  year's 
possession,  to  take  back  the  thing  from  him  by*  meana  of  a  com- 
plaint.' 

%  273.  Beaumanolr  speaks  repeatedly  of  a  royal  ordinance 
which,  as  far  as  disseisin  is  concerned,  would  have  established  a 
"new  means  of  executing  justice."  It  is  hard  to  tell  just  what 
royal  decree  he  is  here  alluding  to.'  Whichever  one  it  may  be,  it 
does  not  seem  to  have  modified  the  theory  of  possession,  for  the 
explanations  of  this  jurisconault  agree  with  the  decisions  con- 
tained in  the  Register  of  Parliament;  at  the  same  time,  whereas 
the  Registers  of  Parliament  are  not  very  precise  on  this  subject, 
he  clearly  demands  the  possession  of  a  year  and  a  day;  *  further- 

the  mere  lease  doea  not  imply  any  Teudal  relation.  With  regard  to  the  ruts' 
thut  the  subject  can  brinff  no  comp!B.LDt  aenioat  hia  lord,  c/.  Moauer,  11,  16, 
68.    The  iciiig  never  pEeads  " difipossmstxl     Loytel.  759,  8-78. 

'  Beaumanoir,  32,  23  {cf.  15>,  The  recovery  of  poesession  serves  aa  a 
preliminary  to  the  complaint  teKomple:  A  dls»c3s«>  B,  who  in  hia  turn  ili§- 
poaaeseea  A;  A  haa  Mnmclf  refK-iaed  by  B;  and  then  B,  who  has  poaaetwion  for 
a  year,  takea  back  the  thing  by  means  oS  the  complaintl;  Bruns,  p.  361.  Cf, 
/iW.p,  1.55;  DePorini,p,  115;  Weuai^-,  II,  65.  —  C/.  "Oliin,"  I,  31ti,  no.  3; 
"Et.de  St.  Louk,"  1, 86,  On  the  " exceptio  eppJii,"  </.  P.  rfo  Pantaina,,  pp.  371, 
and  280,  n.  3. 

'  The  Ordinanee  has  been  lost  track  of.  It  ia  ne^ither  the  Ordinanre  whiph 
aboliabes  the  duel  at  law^  and  substitutes  therefor  the  inquest  nor  the  regailat- 
'mg.  Order  of  Jan.  7,  1278,  giving  juristUction  to  the  ballifTB  rather  than  to 
parliament  becauae  of  the  urgent  nature  of  cases  for  the  recovery  of  possea- 
aion.  (VioUet,  "Et.  de  St.  Ixiuia,"  1.  340);  "Ord.,"  II,  542;  Langlcns.  "Phil- 
ippe III."  231.  According  to  the  latter,  the  Ordinance  which  was  lost  wtts 
concerned:  (A)  with  novel  diaicieiup :  (a)  procedure,  delays  of  adjomnment 
{lb  days  for  gentlemen,  1  day  for  GommoDera;  no  revocationi  but  a  day  for 
view) ;  (t>  upholding  the  maa  who  has  the  last  peaceable  wUia  of  a  year  and 
a  day;  (c)  fine  of  60  aoub  for  the  defeated  party;  (d)  he  wba  fails  when  re- 
claiming the  Bciain  should  within  a  vear  and  a  day  bring  the  action  for  real 
property  under  penalty  of  losing  all  rights  over  the  property  (on  this  last 
point,  howGi'er,  elf.  Champenux,  p.  426) ;  (R)  counter  pledging  (BmumuiiMr,  32, 
28;  of.  "Olim."  II.  178,  nos,  23,  24),  whieh  it  prohibited  (the  gentleman  who 
had  something  taken  away  from  him  did  not  limit  himself  to  taking  back  tfak 
thins  from  the  m»in  who  had  despoiled  him;  Le  took  from  the  latter  every- 
thing that  he  could). 

*  Beaumamir,  32,  2,  3,  7  (peaceable  possession  for  a  vear  and  a  day  before 
the  "dejectio").  Is  not  the  delay  of  a  year  and  &  day  only  the  abstract 
relating  of  the  concrete  period  t>i  time  adopted  by  the  Xorman  law?  Dia- 
aeisin  ordinarily  tsking  place  in  the  tnoath  of  Awpjet.  —  that  is  to  say,  at  the 
time  of  the  harvest,  — in(5uiry  is  niMie  ae  to  who  gathered  the  harvest  the 
previous  August;  this  ia  pretty  nearly  the  same  thing  aa  demanding  a  year  of 
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more,  it  seems  that  he  admits  of  three  kinds  of  possessory  actions 
instead  of  one:  "claims"  ("clamor*')  or  "complaints"  of  force, 
novel  disseisin,  and  recent  disturbance;  but  these  "claims  "undergo 
the  same  procedure,  and  are  accorded  under  identical  conditions; 
between  them  there  is  no  difference  excepting  one  of  form;  the 
innovation,  if  tliere  is  any.  is  an  entirely  superficial  one.' 

g  '2Ji.  rauTteenth  uid  Fifteenth  Ceitturias.'  —  The  posses- 
sory actions  are  classified  in  the  foUowing  way,  as  they  gradually 
approach  the  petitory  action  for  title:  1st,  recovery  of  possesion; 
2d,  complaint  in  case  of  seisin  and  trespass  ("casus  nontatis"); 
3d,  an  action  of  simple  seisin.'  Tliis  last  alone  constitutes  an  in- 
novation. In  every  other  respect  it  was  rather  a  regulation  or 
development  of  already  existing  rules.  —  RecoTarr  ot  poHeflstob.* 
The  man  In  possession  who  is  disturbed  or  despoiled  U  alwaj-a 
authorized  to  repel  force  by  force ;  but  he  should  act  "  in  conti- 
nenti ";  once  he  has  been  definitely  dispossessed,  he  is  forbidden  to 
ranstate  himself  in  possession  by  means  of  violence.'  The  least 
he  is  accorded,  in  imitation  of  the  Romano-canon  law,  is  an 
action  of  restitution,  the  action  (or  recovery  of  pMeasioiu^  As  this 

bgssessioa.  "Acmbuo  Pgaeeseioauia,"  "Gr.  Cwit.  de  Fr.,"  pp.  Z9l,  505.  746; 
Lat^  7^;  Ait.  da  Pvl  of  1373  ctlcd  by  B.  d«  Pan4cv,  '•Comp^i-  4^  Jagis 
de  Pl«."  Cb.  -tl.  CJ.  D»  Parim,  p,  119:  fl^urfw,  p.  407;  "Qmit.  d'Anjou" 
of  UIl.  Art.  292  (Bsa^imijM-Beaupri,  1,  566). 

>  Tlw  diaiinction  U  nutda  in  Uui  ngulatang  Order  of  L273.  €f.  "Et  d«  8L 
Louis,^'  I.  69.  J.  (J'/belffi.  M.  Dontrasti  Tonw  irith  duensin:  "Gout,  de 
Tounioe  et  d'Anjou":  if  there  oe  diaseiatn  or  force  there  is  occaaian  for  the 
procedure  of  pledguig  or  otmater  pledging:  ta  case  of  a  mere  disturb«no«  tha 
object  ia  litigMioo  is  aeaiiemmed  io  order  to  prevent  acts  of  vkdeoce  without 
there  bsBi  uu-  Deed  m  ^tuk  a  ^edge:  Roifueau,  "Glaee.,"  see  "AppUe*- 
inenl."  But  Xa»  procedure  of  the  "Applfgrment"  disappeared  at  an  eanjr 
time  from  the  CustOBUfy  COtftinpIi  law.   

'  A.  TaMi/,  "La  PiwMm  «ix  XilT  rt  XIV  a.,"  p.  35i  H.  d*  Pohmv, 
"ComptuAm  Jusm  de  Paix,"  «l  31 «  weq., "  Confer,  des  Coutumes  de  Gu£aa<<' 
Table,  am  "Ooin|daict»,"  etc,;  Rtbuf*.  ",Tr.  de  Mat.  Ponen." 

*  Ota  tlie  nspeeti¥9  puU  pU¥«d  by  tlte»e  actions,  tf.  VieOat,  p.  384. 

*  Rmmy  vl  paaseinoa  <"i&it£graade").  that  u  to  say.  u  aetaon  based 
upon  the  Cuon  RediBt«yanda";  a  word  wbich  does  not  auks  ita  apfiaai 
aatK  bdbn  the  fourMenU]  ceniurj'-  See  GodefrtFf.  Uoder  the  nama  ol 
"actio  sdoIb"  it  is  aHmittwi  in  Italr  and  ia  Qennaar,  wlicra  there  it  a  diapoie 
aa  to  wbeibv  it  bdousi  to  the  vtthhoUtf  ("OcmL  Maxiu.  BaT.,"  U,  S,  11; 
"Uod.  Fhaa.,"  I,  7.  IM),  4Ad  vfaetber  it  k  ciTa  acunit  a  tldt^^ 
«haMf:  "Et  dc  St,  Loi^^  I.      U,  7;  "T.X  G.  flm.,"  SS«;  JaofMM.  MB 

>  B  I),  32,  aS;  P.  A  ^aPiMiMLB.  M4. 

*  '  Owrta  da  9tmr  lt»  rOnl."Xl  UB);  "Bt.  de  Si.  Lmb."  11.  7. 
C3.P.*»r  I  iii.  ''ArMt>."S.l:'Ord-."ia56,a6:  P.dtJ'naXHW.aW.  u 
aom  ml  oochbt  a  mnr  imimnairt  place  in  iIm  OnBtcns  (p— *fr*  faaoaoaa  tbs 
^  dov^od  mtei  wit  to       bbM  Im  ia  dinwMl):  "G^ 

ihiiMliI  I  Mora  WTtUw  che  takn  iM:  Wii     mi,  33;  33.  QT. 
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action  is  intended  to  restrain  acts  of  violence,  it  is  allowed  every 
man  who  has  possession,  even  to  the  thief  {excepting  that  he  will 
afterwards  be  hanged).^  For  the  sole  reason  that  one  has  been 
disseised,  one  is  given  this  right.  No  other  condition  is  required.* 
But  nothing  prevents  the  man  who  is  defeated  in  the  action 
for  recovery  of  possession  from  getting  back  the  thing  by  means  of 
the  complaint;  this  happens  often  enough  for  one  to  be  able  to 
look  upon  the  action  for  recovery  of  possession  as  a  procedm-e 
preliminary  to  the  complaint;  it  is  to  the  latter  what  the  com- 
plaint is  to  the  action  for  real  property,'  The  Romanists  termed 
it  a  prohibition  "  recuperandie  possessionls  clatnor,"  whereas 
the  complaint  would  be  the  prohibition  "retinendie  possessioiiis 
clamor";*  this  is  not  absolutely  accurate,  because  the  complaint 
serves  at  the  same  time  for  the  recovery  and  for  the  retaining 
of  possesion.  In  reality,  it  is  leas  a  posseaaorj'  action  than 
a  penal  action  directed  against  the  despoiler,*  and  having,  aa 

'  BMunanoir,  loc.  cii.  The  farm  tenant  oon  hare  it  against  the  lessor 
who  cx|itilH  hka.  But  w<t  do  aot  thiok  that  oan  caa  say  the  aaiae  tiling  with 
rf^M  to  th?  t>o^^^^''  "^^o  notnine"  as  a  ^neral  ru]«.  The  farm  tenant 
is  in  a  epecitJ  jwsition,  just  sa  the  pledgor ;  it  is  ensy  to  uaderntand  that  in  & 
period  of  violence  a  nocwsity  to  protect  him  by  means  of  name  action  should 
be  made  mamftet:  Mamer,  XI,  49,  On  the  other  hand,  tlie  mere  overae«r, 
th?  workman  for  n-ages,  etc.,  who  poaaessea  Bomcthing  hoH  no  redress  if  it  ia 
taken  back  Cram  him.  —  With  this  exception,  every  withholder  or  possefiaor 
bud  a  right  to  the  rei;overy  of  possession,  whether  he  be  in  good  or  bad  faith, 
whether  his  possession  has  lasted  for  a  aiiort  or  a,  long  time;  and  he  can  even 
oppose  it  to  the  true  owner.  Does  it  alTent  third-party  purchasers  or  mere 
dca|>oiIeni?  The  canon  law  had  made  of  it  a  real  aotlon.  Cuj<ts  (dt«d  by 
tCdffueau)  doea  tuA  express  tunuielf  on  Lhia  point.  The  recovery  of  ptaeeasbon 
Appii^  tamavablM  h«II  ftsinnTnovaibli^.  The  jurii^constiltisoi  the  thirtMuth 
century  interpreted  the  L.  14,  D.,  "iinde  vi,"  aa  though  it  had  apoleen  of 
movables  in  general,  and  not  merely  of  the  thinga  accessory  to  the  piece  of 
land. 

'  Must  one  have  been  disseised  by  force  in  order  to  have  a  riRht  to  the 
Tecu^'ery  of  possession?  or  ta  it  sufticient  if  there  has  merely  been  a  dispus- 
aeaHion?  And  by  this  must  we  understand  an  absolute  disposseaeion  or  a 
mere  disturbanee?  C/.  the  interdict,  "  momentariie  poBseseioniB."  C^^jaa 
calls  it  recovery  of  poeeesaiun;  "Oba.,"  19,  IG.  -~  Pasqaier,  "laat,,"  4,  S,  dia- 
tiaKui»b<»  it,  on  the  olli-cr  hand,  from  the  complaint  in  that  it  aeeumea  force. 

'  Benumanmr.  lor.  cit,;  "Ohm,"  I,  3L8,  3.  la  the  action  for  the  rcoovwy 
of  poiMMsioil  A  question  which  is  it  preliminary  of  the  action  for  poaseaaion, 
properly  so  called,  ia  settled:  it  is  determined  who  shall  be  the  defendant  in 
the  action  for  poest^ion.  Alao  this  actioQ  has  been  eompared  with  the 
ItaUan  " Smnnmriigsimmn."  Cf.  "Gloae."  by  Ragueau;  H.  de  Pamefi, 
•'Comp6t.."  ch.  50  and  62. 

'  BwAereUm  on  the  "Tnst.,"  4,  15;  "Ord."  of  Charles  VUI,  149S,  Arts.  49 
and  58:  of  Francis  I.  1539.  Art,  61  et  «cq.:  Imberi,  "Pratique,"  1,  17;  "Inst, 
for.."  -17;  AfiKwr,  XI,  2fl;  De>  Parieu,  p.  133. 

'  The  "  Ord. "  of  1647,  t.  IS,  in  deahng  at  the  same  time  ^rith  the  complainli 
and  the  action  for  recovery  of  po<te«6sion.  gave  the  impFeaaion  that  thev  were 
not  dtBtinpuiahed  from  each  other.  This  is  what  /'«TiJtre  says,  see  "ftSntS- 
gracde" :  ''the  recovery  of  posseeaion  is  not  dialinguiahed  from  the  complaint; 
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P?nal  actions  ordinarily  do,  a  short  duration,  —  that  of  a  year 
End  a  day.' 

§  27o.  Th«  Complaint  In  Casea  of  Saiiln  ftnd  Traipass  *  is  mh- 

stituted  ^  for  the  "clamor  dissaisiiiie"  {or  for  the  thret;  "claims" 
of  dissebin,  of  force,  and  of  disturb&oce,  assuming  timt  this  dis- 
tinction had  B.  place  in  practio«).'*  It  is  given  to  th«  man  who  has 
been  Ln  possession  peacefully  and  publicly  and  in  his  own  name 
for  a  year  and  a  day  ^  before  the  disturbance  or  the  disposses^iion;  ' 

but  H  is  included  within  the  latter  in  the  ca«e  where  there  tiaa  been  dmpoiliniK 
and  not  11  mere  diaturbanre  .  .  .  (the  romplainttDL)  nnjvfti  that  he  be  nstored 
and  reintftnticl  ('rt^intilgr^ ')  in  his  I"OH^^e*^ion."  Jie  r«iiiires  that  the  complain- 
ant be  in  jpasaewsiun  for  a  ycnj,  ami  in  jtcaccublo  pixwifsnion,  ■etc.  (H.  ik  faitMy, 
contra).  The  renult  of  thia  doctriiiti  tfiugbt  by  FirrUrif  waa  thut  in  his  time 
there  vaa  no  mure  thougiit  of  recovery  «{  pomtaMiun  nnd  it  was  not  made  use 
of.  Cf,  Pourjon,  U,  p,  512;  Merlin,  "lUp.."  ee«  "C(.mi>l»inte,"  They  eilid 
thnt  the  recovery  of  possession  —  that  le  to  say,  reinBtatement  —  auld  be 
eu«1  for  i!iviUy  (complaint)  or  by  lui  e'XC4<ptioniil  uction  [iiriniinaJJ;  when  ono 
had  ohosen  the  civil  action  it  was  no  longer  possible  to  prooccii  by  tnciuia  of  the 
criminal  actiori,  "Ord.,"  Ift&7,  IS,  2.  —  Polhier,  no.  84  (r/.  1243,  is  ralegoriral 
aa  Ferhh-e.  Cf.,  however,  Aroott,  I,  p.  242;  Paaquier,  "lust.,''  4S.  —  CJ. 
Civil  Code,  2:000  (physical  compulsioiL  in  case  of  recovery  of  poascssianj. 
Law  of  May  2.5,  1838.  Art.  5. 

'  Prom  thLs  there  would  aiao  result  the  eonflcquencc  that  recovery  of  poe- 
aesHJon  'is  a  pcrHonal  action,  h  hcrcoa  tlie  romplaiDt  is  a  real  Kction.  'Fhe  ques- 
tion of  know-ing  th«  nature  of  the  recovery  of  possewjion  ia  etiil  muiettied,  and 
One  ^ka  if  it  la  dot  subject  to  thQ  eame  conditioos  aa  the  oomploint :  GationiiMf 
I,  p.  fi92. 

>  Our  old  authors  diHtinniuh  between  the  complaint  in  mattera  of  cede- 
aiastical  benefu'fe!,  u^hich  had  ita  own  special  rules,  and  the  complaint  in  prof  one 
matters:  Oiiynt,  aee  "Ki^p.'' 

'  The  '"Or.  Cont,."  p.  253,  neenas  to  attribute  this  simplification  ia  8imoii 
de  Bucy,  Preaidont  of  the  PorlifunenH  of  Piltw  id  13oS;he  must  have  thought  uf 
the  case  where  there  waa  tre^pnBB,  —  that  is  to  say.  omltteii  all  mention  of  dis- 
seisin, aa  we  shall  sec  later  on.  But  the  modification  took  plfwe  pr<i%'iou8  lo 
hia  time.  (As  we  may  infer  from  the  "Stil.  Pari.,"  which  already  deals  with 
the  "casus  novitatia/')  Vf.  I^unh-e,  '^Tin.  do  5  Ana,"  p.  82";  "Cout.  dg 
P«i9,"  I,  257  (ed-  1777);  "Paria."  96. 

*  "Touraine"  (I,  23,  "A.C.");  "Poitou,"  385;  "Anjou,"  l&S;  "MMne," 
188;  "  BretBgnc,"  27:  the  complaint  ia  called  proeedun?  of  plwlpna:  or  oounter- 
pledging;  GUuaon,  "N.  R,  fl.,''  1890,  16";  Mortel.  see  "Gr.  Ennycl.";  ftopuMW, 
see  "Glo«8."  (the  eomplainant  gives  surety  or  a  pledge  to  reimburse  hLs  adver- 
sary if  the  complaint  has  been  erroneously  brought.  It  ia  atuumed  Lhal  he 
admitH  himself  to  be  diascl'^l,  or  that  it  la  an  heir  who  haa  not  yet  t.aken  po» 
aQHeiioa)^  This  due  oourne  nf  law  witfi  applieil  to  min'oblea  as  well  oti  immov- 
ablee.  Unleaa  therQ  were  a  pIoJ^e-Kiiing  the  thing  waa  not  Mqueetratt^l,  which 
wad  a  different  mailer  from  the  com  of  diaseiaio.  In  the  oommon  law  thia  dif- 
terent^  disappenredT 

*  "Stil.  Pari. ,■'  l§.  11  and  22;  "Cout,  Not.,"  181;  "Conrt,  4it  ChAt.,"  Ml 
Ldfytelj  TBS;  Avbtrt,  p.  193.  Joining  of  PofUWMioJU :  toj/ftl.  745.  The  name  of 
•eiain  u  ras«rvwl  for  the  poeseMion  of  a  year  and  a  day;  from  thence  oomes  thft 
rapresaion,  "complaint  in  case  of  scskq":  "Qt.  Cout.,"  p.  232.  Cf.  "Amet. 
Qucrel-  de  Nov.  Dissais,,"  U«6. 

*  Maimer.  XI,  &,  28:  the  man  who  fears  that  he  will  be  disturbed  may  ob- 
tain from  the  iudge  proUdioH.  —  that  iw  to  say.  »  prohibition  for  anybody  to 
disturb  him  or  hinder  him  under  a  cert^n  penalty  iprolubition  of  simple  ban). 
Protection  is  acconled  to  the  mere  leasee  or  producEHthariog  farmer  (XI,  49). 
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in  this  last  case  he  is  considered,  as  not  having  ceased  to  be  m 
possession;  also,  he  mmt  be  careful  not  to  say  that  he  is  disseised; 
this  would  be  a  contradiction  in  terras.^  The  action  can  only  be 
brought  within  a  year  and  a  day  after  the  disturbance.*  More- 
over, the  doctrine  of  the  jurisconsults  of  the  foiirteenth  and  fif- 
teenth centuries  has  mingled  with  it  quite  a  good  deal  of  Roman 
law;  for  them  the  complaint  is  the  "uti  possidetis"'  prohibition 
(so  it  b  inapplicable  to  movables),^  it  is  a  double  action/  it  as- 
sumes that  possession  has  not  been  taken  by  foroe,  clandestinely, 
or  by  request ;  it  is  refused  to  the  farm  tenant  because  he  has  no 
"jus  in  re,"  but  a  "jus  ad  rem."  From  these  Roman  formiilsa 
practice  deduced  the  following  rules;  the  seisin  is  refused  to  the 
posaeasor  "alieno  nomine"  and  the  farm  tenant  himself;'  but 
there  is  no  need  of  a  good  title  in  order  to  have  the  seisin; '  the 
complaint  is  given  not  only  against  the  despoiler,  but  against  every 
possessor,  in  good  or  bad  faith;  in  other  words,  the  action  is 

—  Mere  threats,  are  not  aufficient  to  aOow  of  tlie  compkunt;  "Gr,  Cout.," 
p.  2SS. 

'  H«  who  sdmits  that  he  ao  looser  has  the  seisia  m  t»kea  at  hu  wtfrd;  he 
fioda  himself  r^uc^  ti>  the  potion  for  real  property,  On  the  other  hand,  in  still 
d^clurint;  himBcl/  to  be  in  poude^ioti  in  spite  of  a  "df  jectiu/'  hn  keopy  the  right 
to  brini;  the  poaaesson- action:  P.  de  FonUiinei,  21,  50;  "Et.  deSt.  Louis,"  2,  7  ; 
"Anc.  Us,  d'Anjou."  (  90,  107;  "L.  d.  Droia,*'  47,  74,  88,  cWi.;  Bmumanair,  44, 
Bl;  J.Faber.  "Ad  Inst,"  "deW,"  S"Retin.,"  no.  13  ("te  ipsumcxcludere!"}: 
"8lil.  Pari.,"  1,  18,  3;  "Gr.  Cout.."  p.  247  (««ch  piirty  should  declare  himaelt 
seispd},  iTM;  Loynd,  750.  —  P.  dt  FonCaiiies  points  out  the  conflict  which  esiata 
between  this  rule  and  the  current  maxim,  "One  should  not  plead  disaeiaed," 

—  a  common  translatiijn  of  the  "excopdo  spolii"  of  the  canon  law,  U  waa 
found  iji  priicti«e  that  it  wels  an  odvonta^  to  do  away  with  the  latter.  Thua 
is  to  be  liccouuttsd  (or  the  fact  that  thenceforth  there  ia  oo  ncention  miwle  of  any 
CODti:ilaint  of  iliii»eiAin.  Tiirilif,  p.  thinly  that  the  i4cA  that  possession  la 
kept  "'animo''  was  borrowed  from  the  ItomAD  law, 

'  Deamarea,  S4.  However,  even  niter  this  (l<>lay  the  king  mav  grant  letters 
of  relief:  "Gr.  Cout.,"  p.  238.  Forty  daj'a,  according  to  the  "Asa.  de  Sims." 
Cj.  as  toeasea  of  abaeaice  and  minority:  "Summa  Norm.,"  2  30,  34. 

'  "Gr.  Cout./'  p.  232;  "Et.  deSt.  LouiR,"  ed.  VitiUi-t,  lit,  3BH:  c/,  1.112. 
338.  —  Prohibition  "retinends  poag.  c." :  tlua  ia  an  action  based  upon  a  mere 
diBtiirbfuice,  whereas  the  recovery  of  poascasion  assumed  an  ahiwlute  putting 
out  of  poeyewion.  Thin  opinion  la  as  inaccurali^  aa  that  of  Ptisquier,  which  ia 
that  one  has  the  compltuot  for  diapooaessign  without  violence  and  the  recovery 
of  poBBesai';in  for  dispos^c^ion  by  force.  To  the  eontr!*ry,  "Et.  de  St. 
Louie,"  I,  6B;  Bmuimmir,  C  32;  Btavl^jit-BtaupTl.  I,  274. 

*  ''Gt.  Cout,"  p.  239;  .Vomer,  XI,  15.  Cf.  Bmumannir,  32,  15;  38,  2j 
"Olim,"  I,  489;  "Parifl,"  VT.  —  L^»d,  7.54,  755,  756  (reaiduarv  inheritance 
of  movahlra.  etc.);  "Ord.,"  1667,  18,  1.  On  the  admission;  BovMirU.  I,  31;  !m~ 
htrt.  "  Prat.,"  I.  17.  The  complaint  appliea  to  incorporeal  things;  Mamer,  11. 
IS;  Garaottnel,  1.  372;  Hemler,  "G«w.,"  p.  278. 

/  "Gr.Cout.,"p.247;"Sti!.  Pari./' 18,3,8.  Eacli  one  says  that  he  haa  been 
disturbed. 

•  "Gr.  Cout.,"  pp.  231,  232,  248.  266;  q/.  p.  195;  "Stil.  Pari/'  18,  23,  24; 
Loywt,  749:  PwipMr.  "lost./'  P>  7^* 

»  "Gr.  Cout/'  p.  232. 
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real.'  This  transformation  of  the  "clamor  dissaisiruc"  into  a 
tceI  action,  which  is  contrary  to  the  Roman  precedents,  is 
to  be  accounted  for  in  that  it  rested  upon  a  yeaf'a  possession, 
whicli  was  not  defective;*  it  is  an  ownership  on  a  small 
scale;  it  is  reputed  lawful  in  itself,  says  the  "Grand  Coutumier 
de  France." 

§  276.  The  ProcedUTB  of  the  Complaint  *  for  a  long  time  was 
opened  by  obtaining  letters  from  the  king  (analogous  to  the 
Norman  writ):  *  it  was  summary  (no  periods  of  notice,  view,  ad- 
vice, etc.),*  at  least  with  respect  to  the  action  for  petitory  title, 
but,  little  by  little,  it  became  unencumbered  with  incidents  (Or- 

'  "Or.  Cout.,"  p.  494;  oil  real  actions  are  upoa  recent  disturbance 

of  sHsln  or  on  prcvioualy  rxistinK  impcdimenj^  (allusiun  to  the  action  of  simple 
neisinj  or  they  are  proprietary  actioaa:  BmUaric,  II,  27;  Paegtiier,  "last.," 
p.  768.  CJ.,  however,  to  the  contrajj',  PtUliicT,  "Int.  i  la  Cout.  d Orleans," 
no.  IL3  (peisonol  actioaa  fpriDEiag  out  of  n  tort). 

'  C/.,  towaver,  "StU,  Pari,,  18,  23;  "reu?  dicat,  ooa  potes  ieere  tee^i- 
ttira  quia  rac  de  poBseesionc  per  \'ioleTil!iim  dejecieti.'  '  It  eeems  to  mult  from 
this  toftt  violenca  wm  a.  relalivG  defect.  Nor  ia  it  a  porpt'tual  defwt,  any 
more  than  is  clandeetineness ;  peacefiiil  luid  public  possoaaion  for  a  year,  whut^ 
ever  it-i  origin  may  be,  gives  one  a  right  to  the  comnlaint. 

'  Formulw:  '■  Gr.  Ctout,,"  pp.  495,  .505,  513;  '■  L.  d.  Droii."  739.  742;  Bmilaric. 
1,40  and  77;  ■'Paris,"  I,  250,  26'*;  Wamkaejiig.  II,  319;  Varin,  "Arch.  ItfR,  de 
■Reama,"  I.  794.  —  As  to  the  protodufc,  c}-  ^-Stil.  Pari.,"  IS;  "Ord,,"  \3A7 
(Ii,  260^;  /auTrabCT^,  IV,  689,  555;  AiAer,  ^  Htat.  du  Pari,  de  Paria,  12.10-1 5 1 5," 
\m,  11,  p.  192. 

•  Afl  to  this  procedure,  cf.  Schu-allMch,  p,  134.  The  procedure  in  the  Purlift- 
tntut  of  Flanders  in  I7S0  atdl  kept  many  of  tlie  rhaTaiHfiristi':?  of  thi.'  old  l&w; 
«ee  duyot.  RoyaJ  lellersi  dtliv*!r«l  in  Pajliiurient  and  containing  a  ••c->ounand 
for  the  bailiff  to  pve  the  property  baek,  or,  if  ha  were  resbted,  to  forcibly 
take  poescsaion  o(  it.  A  Bei^.aiit  wa.'i  diMpatehed  by  the  bailifT  to  sununon  the 
paniea  lo  come  to  the  locahty;  "ad  veiitam,"  in  onier  to  view  the  property  in 
litigation  (coming  of  the  jurl^e.  coming  to  thia  place).  OppG«itioD  by  thed^ 
fendnnt.  The  propertjf  was  tiicn  sequeatrateJ:  "Gr.  Cout,,"  pp.  233,  240, 
The  first  defect  appearing  causes  one  to  lose  the  action  of  trespaw,  —  This 
procedure  f^Il  into  diaiwfj  in.it('iid  of  recovery  by  means  of  the  compliunt  one 
pniegcded  by  the  mere  (lajmimment,  "Gr.  "Cout.  de  Fr.,"  p.  %\->-,  there  were 
two  methods,  —  ooinpliunt  and  tncre  adjoumnipnt  (componaonl:  M<nwr,  I, 
34  {id.,  1600);  XI,  47.  f/,  Lnutiirfe.  on  Lmj^d.  7.39;  It'<i^l.  "la-^t.  for,,"  I.— 
It  was  no  doubt  the  maldnf;  u^e  of  the  oomploint  thst  R&rried  with  it  the  P'^- 
ment  of  a  fine:  Ijtj/ud,  753  (and  eitations). 

•  In  order  to  proceed  more  rapidly  and  not  out  of  fear  that  the  VBar  and  a 
day  granted  one  within  which  to  act  might  have  expired:  "Stil.  Port.,"  10,  3 
and  4;  IS.  18;  "Gr.  Cxiut.,"  p.  2;i.5;  limibtrvr.  p.  195;  ■•Stil._  Pari.,"  18,  20*  12, 
IS  and  30.  "the  delendont  plaiJe  a  toutwi  fins,"  ■ —  that  Lt  to  say.  iwla  forth 
all  hie  defencfts  at  once:  Mnmer,  XI,  37.  The  "Style  des  Req.  du  Palais," 
ch.  14,  outtinen  this  procedure:  Only  one  ^vin^of  notiee  within  a  week  after 
the  order  for  eMminatioa  of  th?  facto  at  issue,  one  week  to  hear  witnesm  aud 
prononnce  4  decree  of  provi-nionA)  poswasioa,  one  wwk  lo  p^s  upon  the  faots, 
eta.  The  rapidity  of  the  pn^rnHs  of  this  procedure  ia  entirely  relative.  Iti 
delafB  account  for  the  itnpoH.anre  of  the  diy.rm  of  provistonal  poaMBBioD. 
On  tha  other  hand,  it  is  not  ivithoul  Rome  formiUii!m;  if  a  man  Bays  that  he  U 
disseiMd  he  raves  up  all  right  to  the  eonaphunt;  if  he  eimplv  says  that  he  is 
tundercd  in  lila  seism,  the  defendant  does  not  have  to  reply:  "  Or.  Cout.," 
pp.  245.  247;  "Stil.  Pari.,"  18,  3  and  17,  27;  Deamaret.  300. 
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^nance  of  1347:  "lites  maxime  breves  efSciuutur  immortales"). 
The  property  in  litigation  waa  first  placed  hi  the  hand  of  the  Mug 
C"ad  manum  regis  pDsitum,"  in  sequestration)  so  as  to  prevent  the 
parties  getting  hold  of  it,  and  to  avoid  the  doing  of  acta  by  the 
defendant  which  would  be  prejudicial  to  the  demandant  who 
should  win  his  cause.'  The  judges,  however,  had  the  power  of 
confiding  ("  recredentia,"  provisional  possession)  the  property  to 
one  of  the  parties,  providrai  surety  were  given.'  Little  by  little,  a 
fixed  judicial  law  came  to  be  establishetl,  exact  rules  covering 
the  case  in  which  provWo'nftl  posstasion  ought  to  be  granted  or 
refused; '  thus  it  was  adjudged  to  the  party  who  invoked  the  com- 
mon law  and  not  a  privilege,  for  the  party  who  presented  a  written 
titlCr  etc.*  From  ths  very  beginning  of  the  proceeding  it  was  not  a 
rare  thing  for  the  demandant  thus  to  recover  by  way  of  provisional 
title  the  possession  which  he  had  lost.  The  possessory  proceeding 
become  divided:'  lat.  Into  piofistoDal  possoBslon,  a  preliminary 
stage  which  was  in  reality  short  and  amiunury,^  and  wliich  thereby 
acquired  a  special  importance  and  passed  ahnost  to  the  rank  of  an 

'  Alreafly  En  theNormBJiIaw:"Gr.  Cout.deFr.,"  p.  240:  "nepfirb?9  veniant 
ad  arma"' ;  LnuTilrre,  on  Loijsd,  7GS,  769;  Manner.  XI,  17;  Fonlnnon,  on  Masiier, 
ed.  ICTiO,  p.  2Qi,  nifuntaJna  that  the  use  of  Bequest r&tsun  &t  the  beginning  of 
the  procedure  was  done  away  with;  it  could  no  loiiKer  take  place  excepting  with 
full  iDformation. 

•  A  miurat  "ut  manua  regis  amoveatur"  ia  left  to  the  decision  of  the  judgo 
ID  the  Iwpnmng:  "  Et,  de  St,  Louis,"  II,  5  and  6;  "CVut,  Not.,"  123;  Dt^mnn^, 
3;  "OUm."  I,  255,  11;  ll<te>tmif,  "GIOBa.,"  dee  ''Recreance"  (aad  cit.);  "Stii. 
Pari  "  IS  7-9  (the  proviaional  ponsesision  ia  granted  to  the  complainant  if 
the  aefenaunt  doca  not  give  eome  good  reason  for  \ua  defense;  if  thia  is  not  bo 
the  thing  remaina  scqmestrated);  "Pari,  an  B.,"  p.  168,  —  Cf.  "Gr.  Ccut.  da 
Ft.,"' p.  233. 

•  Following  a  haaty  examination,  —  the  hearing  of  a  few  witnesaea  and  ex- 
amination  of  the  prwfa  (noularic,  p.  11)5;  Afiustter,  XI,  30;  "Ord.,"  Apr.. 
1454,  70-75;  1493,  5S)j  —  the  pravisioaal  poesesaion  waa  granted  by  order  of 
parliamBnt,  with  an  obligation  to  furnish,  surety  to  pay  over  the  inromc  Csomc- 
timeaa  diMpctwation).  Layse!,  767,  "If  the  puntrtn  put  in  i>n)vii3ional  posaession 
does  not  hqvp  lii.^  p'tseeaeion  confinned,  he  has- tflj  giveuptind  reiilori;  thf;  issues," 
Jlfnir-MT,  XI,  32;  "Ord,,"  1667,  15,  Xi;  Boidai-it,  p.  \<-M;Papon.  8,  II.  Iflhogood 
faith  of  the  judaeshad  be«n  abused  the  provisiooa]  poa^casionc^ould  be  ann 

•  ".Stil.  Pari-."  IS.  11;  Bmiiarie^p.  193:  "Gr.  Cout.,"'  pp.  250,  251,  De»mart*, 
32;  Marnier,  vol.  9.  It  ia  refused  if  it  woula  cause  an  irreparable  injury,  tf  the  king 
i§  a  parlv  (Loysel,  768),  and  if  the  jurisdiction  ia  at  issue:  Loyak,  759;  Sthtool- 
baeh.  p.  140. 

'  Without  there  being,  however,  two  separate  infitancea;  "Ord.j"  1639,  59; 
BouUiric,  p.  109  fed.  1603). _ 

'  A  Btirt  of  "SummariiBainiiira  "  established  aa  a  reaction  againflt  the  bIow- 
oesB  of  [jTOcedyrL-,  Cf.  rei'overy  of  poaacssion  whurp  the  wmplainant  bases  hia 
fuvument  upon  the  dcspnilmg,  whcr^  in  the  pro  visional  posaessioi  hcprct^ndg 
to  be  in  poKaesflion  and  bases  his  argument  upon  hin  prooable  posseMion.  On 
the  question  of  knowing  whether  th-e  provisional  posgeasion  and  aequeslra- 
tion  are  mere  means  of  inveatigation  or  true  posaeBSory  acLioDB,  see  Law  of 
May  25,  ISiS,  Art.  6,  1. 
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action.  2d,  Into  fully  coiiflrm«d  poBseMiou,'  or  final  judgment 
which  was  not  always  arrived  at.' 

I  277.  The  Sam«.  —  The  period  of  a  year  and  a  da;'  often  re- 
curs in  possessory  matters;  it  is  necessary  to  insist  upon  it.  Aa 
many  as  four  applications  of  this  are  to  be  found:  1st.  The  year's 
tenure  of  the  municipal  statutes  of  the  twelfth  centurj",  carrying 
with  it,  as  it  seems,  the  acquisition  of  the  ownerahip.  2d.  A  year's 
posaession  before  the  disturbance  or  the  disseisin  is  a  neceasary 
condition  before  the  complaint  can  be  made  use  of.  3d.  Period  of 
a  year  and  a  day  after  the  disturbance  or  disseisin,  another  neces- 
sary condition  of  the  complaint.*  4th.  The  period  of  a  year  and  a 
day,  dating  from  the  judgment  upon  the  complaint,  during  whicti 

'  "  Manutenuta,"  Laysel,  767.  In  the  sixteenth  rentur^  they  say  thut  there 
are  three  heading  in  the  complaint:  L^t,  the  soquEstrutiaai  whicD  ahoulii  be 
aeked  for  before  the  case  in  tried  if  there  ia  any  r«iisoa  to  fear  thut  tLe  oiippeiag 
party  niaj- take  away  tho  i^Hues;  2d,  tbe  proviaional  posaeaeioa,  which  U  re- 
quired durifig  tite  pfoceedtngs  |  3d,  the  full  possessory  action,  or  tbe  fully  catl' 
Ermfrd  pOBscswioo;  ImbeH,  "lost.  f>jr.,"  c.  17.  PosnfoMioa  for  three  years  will 
prevent  Bequestraiian  or  proviBiooal  pOBseaaion. 

'  .Anulte^'stiaa  i>C  thb  nat lire  took  place  in  the  Italian  practiee:  the"Glase" 
(fin  "I."  37,  D.,  "de  jud.,"  5,  1;  arR.  1,  8  "pr,  lie  d<>\.  exc")  admitted  the 
"exceptio  dominii"  in  matters  relating  to  possession;  they  were  ooacerne'i  with 
the  title  by  which  the  partiea  held  poasKwion;  thcii<^cftirth  the  duraliun  of  the 
passesaory  a^^tton  wn.?  extended  and  it  became  necessary  to  diatinpiiah  between: 
1st.  The  "  SiuniaarllMiiiiDm,"  n  prucecdtng  nsultin^  very  qiiiekly  ia  a  prori- 
aional  decision  fullun'itig  a  nummary-  inve^  titration  of  the  matter;  it  is  made  use 
of  when  thfire  is  a  "periculuia"  or  "tiinor  armonim"  with  the  object  of  pre- 
veotinR  violeat^o;  it  was  afconled  to  any  person  in  poaaeasioQ,  and  it  was 
within  thediser'-ttoaof  the  judge  to  give  even  a  mere  withliolder  the  ad  vantage 
of  it  (fifteenth  centurj'.  Paul  de  Ciuiro).  The  "Smnmaril'iKiinum"  was  propa- 
Ealod  in  CSennony  and  in  Spain.  The  provisional  posscsaioa  was  fauod  ia 
France.  It  bad  the  aaine  onKin;  it  issued  from  the  measures  to  keep  order 
wliieh  were  foreibly  taken  by  the  law  at  the  bcgioninK  of  the  action  for 
sesiion;  "Stat.  Rumffi,"  1580,  L92;  P.tkCaslra.  'ToiiBilia,"  II,  3. —2d.  The 
■' 8ninn>«rliim"  ("  po.'wcf.sorimii  '):^  thia  is  the  ordinarj-  posaeaeory  procedure, 
tht*  [irohitiilioD  "nil  posaidctla";  it  b  thus  called  becausn;  it  has  alway^^  been 
undcmtJM.'ii  that  tlj*'  ixinsi '.■<.■'( >ry  prof<^ure  ouRht  to  be  Bummory.  3a.  The 
OTdinariiuH  "  or  "  Flpauiam "  ["  p()3seiW)n<iin ''),  tm  ifitermedinte  pTticeodiiw 
bftwecn  the  posHCaaorj'  actioti  alid  th-e  action  for  reiil  property  r  it  Wfla  denvod 
fpom  c.  9,  Dig.  X,  "de  pmb.,"  2,  19  (Innocent  III,  1207),  where  along  poaees- 
aion  based  upon  a  title  is  Riven  prepe<ience  over  a  (ioubtfnl  posseaei^m;  it  corre- 
sponde  to  the  action  of  simple  Etciein  of  the  French  law.  Details  in  firunj, 
•'BesitE,"  232.  etc.:  " liesitikJagen."  1*74;  "Jahrb.  d.  g.  R.,"  IV,  I;  BrixgUb, 
"Einl.  in  d.  Theone  d.  sunim.  Proc." _1859:  I'erlUx.  IV.  177;  Saliwli^  i  243; 
iSortp'iy,  S  SI,  again  flndi  the  '■Sumraariissimu.m in  (tuU.  Durand,  "Spec.,"  4, 
1,  9.  2'2.  He  shows  ua  that  ia  Oermany  at  the  end  of  the  eiitbteenlh  eejitury 
this  very  summary  procedure  waa  very  long  drawn  out;  he  waa  judiK  in  an 
action  where  thu  "eiiraniar"  had  lasted  twelve  years,  and  nobody  could  foresee 
an  end  to  their  diSit^ultieo ;  aceordinR  to  this  the  "ordinarium''  might  ewily 
lut  fifty  yean  »nd  the  "petit«Kum  "  a  century. 

>  The  extra  day,  whicfi  was  only  demanded  so  as  better  to  diBtinf^iah  tbe 
end  of  tbedelav,  tea  diaappeared  from  the  existing  law.  C/.  "Sunima  Nona.," 
ed.  rarJijf,  Table,  eee  ".■Vnnus,"  '■Die«." 

*  "Gr.Cout.,"  pp.237,  238.  According  to  the  "Am.  de  J(iru9.."^  J.  /Win, 
o.  04,  after  more  than  forty  days  have  expired  one  ia  not  dlssdsed  over  again. 

346 


Topic  4] 


POSSESSION 


H  277 


delay  the  petitory  action  for  title  must  be  brouglit,  under  penalty 
of  forfeiture.^  These  last  tw^o  delays  are  periods  of  procedure  es- 
tablished to  insure  order,  so  as  not  to  allow  individual  to  be 
affected  for  too  long  a  time  by  a  litigation  concerning  which  the 
interested  party  has  no  more  thought,  or  which  he  is  only  delay- 
ing in  a  spirit  of  chicanery.  Perhaps  they  owe  thetr  origin  to  the 
fact  that  in  the  Roman  prohibition  one  had  to  act  within  a  year 
of  the  disturbance  or  of  the  "dejectio";  perhaps  they  are  only  an 
application  of  the  Customary  period  of  a  year  and  a  day.'  The 
year's  possession  required  of  the  man  who  brings  the  complaint  is 
a  surer,  better  established,  and  more  respectable  possession,  owing 
to  the  sole  fact  of  its  duration,  than  is  possession  for  a  few  days." 
It  is  no  doubt  due  to  the  same  needs  to  which  the  tenure  of  a  year 
and  a  day,  with  Its  consequence  of  pre3criptioii,  answered;  it  must 
be  connected  Mnth  the  same  old  Customary  ideas,  because  it  is 
simply  an  application  of  them.* 

>  P.  de  Fontaines,  pp.  232,  2S9.   A  ru1«  which  dhappeiuwi  ia  the  fifteenth 
century.  T/.  "Gr.  Cout.,"  p.  256  (still  applied).  C/.  German  "RechtcGewcre." 
'  Cf.  Chamjmiiux^  p.  438. 

■  D'Enpimy^p.  US;  DeParieu.p.  lift  (cf.  pp.  264.  265,  257,  a.  8.  vol.  II). 
There  haa  bwa  aa  endeavor  to  ocrount  Tor  thh  hy  laeiuis  of  the  rule  thut  it 
W«8  necesanry  U>  bring  the  action  for  po99(!?Bion  witltlB  a  J-eair  and  a  day;  90 
loag,  therefore,  &9  &  m&tl  had  not  had  posgieaaioii  fof  a  y^e-ar,  I16  WtlH  liable  td 
have  tliP  complaint  brouffhl  against  him;  a.*  soon  aa  li«  was  no  longer  exposed 
to  thia  he  acquired  the  nght  of  bringing  tlie  possessory  action  himself.  The 
Kecund  jiTiii  third  rulffs  laid  down  in  tSi«  text  aro,  thenpfore,  in  r.lie  lost  nnalysifl, 
but  a  single  rule  looked  upon  from  either  the  posiiive  or  the  negative  prnat  of 
view.  —  .\ccorriing  to  this  gyetem  it  is  hard  to  undeixtand  why  a  man  who  haa 
been  io  poanesaion  less  than  a  yvfu  ~~  six  niontlw.  f<jr  eicampte  —  hiid  no  option 
scaiost  a  posaesBor  of  one  or  two  months.  On«  will  say  that  he  runs  the  rule 
of  being  8ued  hiiuself  by  a  third  part^  who  ean  plead  poaeeseioin  for  a  year. 
But  what  diiTcrence  do  nia  relations  with  third  partiea  moke?  Perhapti,  more- 
Over,  theti^  may  not  be  any  third  party  who  cab  ]>lead  th^  posocssioik  for  a 
year.  It  never  twcurred  to  the  Romana  to  aay  that,  if  the  "dajectus"  had  not 
acted  "de  vi"  within  the  year,  the  ''deiicienn"  would,  because  of  thi&  fact 
alone,  have  a  riijhl  to  the  prohibition.  The  Assizea  of  Jerusalem,  whii.'h  allow 
forty  days  within  which  to  bc.gin  the  possfKsory  action,  do  not  require  that 
possession  §hall  have  lasted  during  this  time. 

'  The  tenure  of  a  year  and  a  day  eiisted  before  the  poaseasorv  proceeding; 
the  former  spiinga  from  popular  custom,  the  latter  is  created  by  public  au- 
thority. Thev  have  existed  aide  by  side,  but  thin  doea  not  explain  why  the 
cuBtomarv  dela^  had  no  influfnre  on  the  regulatiiw  of  the  poisf^pssory  actiona; 
nor  coulJ  one  invoke  as  a  decisive  an^ni^nt  iHgain^'t  this  inBuence  the  fact 
that  the  AsHlJes  of  JcrUBal^m  do  not  require  a  posnesaion  of  ay*ar  in  the  Eiiatter 
of  thecomplaint,  while  at  fh<^  name  time  ft'lmittins  of  tenure  for  a  j-fliir.  "Ord." 
of  Philip  Augustus  applying  to  the  Cnwadcra,  .Art.  XI;  Parifu,  p.  118.  — 
In  the  "Olim  "  the  tenure  of  a  year  and  a  day  with  aequiaition  of  the  owners 
ship  is  quaURed  aa  "specialia  conauetiido  teme,"  II,  339,  10;  7iS.  22;  III, 
fi56,  52;  A.  Tkiary,  ''Doc.  laM.,"  IV,  716.  Charter  nf  Smnt-Valerj-  but 
Bomme,  Art.  2l  (in  1376).  Thia  tenure  was  done  away  with  by  means  of  the 
B>-8tem  of  the  long  Roman  prescriptions.  Htueler,  "Ucwere,"  p.  407  ft  sea.. 
Bees  in  thia  period  of  ayear  and  a  day  in  pOBseaaory  matters  nn  abstract  formuja 
corrcspoadmg  to  the  one  in  the  Norman  law  relating  to  the  last  harvest. 
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i  278.  Action  of  Simpl*  SelBin  (without  tliere  being  any  tres- 
pass).' By  this  was  understood  a  possessory  action  accorded  to 
tht:  mao  wliu  had  failed  or  should  have  failed  in  his  complaint 
because  he  had  not  the  last  year's  possession,  but  who  could  avail 
liimself  of  a  long  possession  previous  to  this.'  The  possessor  for 
ten  years  *  prevailed  by  means  of  this  action  over  the  one  who  had 
posaesaed  the  property  a  year  and  a  day  upon  condition  of  acting 
within  ten  years  from  the  time  of  the  loss  of  possesion/  and  of 
presenting  a  title  in  support  of  his  seian,*  —  not  a  very  happy 
creation,  the  origin  of  which  is  obscuj^,*  and  owing  to  which  our 
practitioners  were  not  loug  in  becoming  confused;/  the  action  of 
simple  seisin  disappeared  in  the  sixteenth  century.* 

*  "Or.  Gout.,"  p.  494  (as  txintrastcd  with  proprietoir  actions).  Maatter, 
t.  10  and  11;  H.  dePanaei/,  "Compel,  dea  Jiigea  de  Paix/o!i.  46.  C/.  AUiact, 
p.  lOd;  Klimralh,  p.  A  [)cr»un£il  action,  th»  "vomtictlo  poss»sioaia"  of 
%he  Homan;  Ift"",  has  been  erroneously  seen  in  Ihig.  — As  to  the  procedure, 
Loytei,  7(13.  —  Cf.  Guilhi^mtaz,  p.  288;  "qtiando.  niinp!iciter  n^tur  do  jtoases- 
sione"  (iia  eontraBted  with  the  •'novittts  "). — Dvcoudray,  *'Orig.  du  Parle- 
ment,"  p.  831. 

■  In  tlii-H  iirtir^n.  "let  plus  aacicns  exploits"  (that  is  to  say,  the  enjoymcDt 
which  haa  exiHted  the  longest)  one  the  moat  cfficacioua;  "Gt.  Cout.,"  pp.  250, 
2*2;  tof/aei,  76S;  tVir*n,  J,  794,  802. 

'  Li)i/»ti,  748,  764;  '  Gr.  Cout.,"  pp.  232,  253.  The  delay  of  ten  years  wns 
taken  without  any  special  object  from  the  delay  ni  the  Komiui  usucaption: 
BBaumanmr,  8,  9i  "Gr.  Cout.,    p.  190;  "Paria,"  98. 

^  "Gr.  Cout..'  p.  23.S;  Varin,  Uk.  ci/.  — Tho  rule  cited  by  P.  de  Fmlaines, 
22,  3;  "Artois/'  2,  20;  Sc<ii."iaH(r»r,  32,  6:  «M.  f^ccording  to  which  one  mmld 
ftiily.  briii|(  th*'  action  for  reaJ  propijrty  within  &  year  and  a  day  of  the  judgraent 
upon  th«  corapliiint,  wiw  therefore  afcandoaiTil i      *'Gr.  Cout,,"  pp.  238. 

*  "Gr.  Cout.,"  p.  232.  From  this  point  of  view  the  a«lion  was  very  Himilar 
to  tho  action  for  real  property  and  became  practicully  useScss. 

'  The  "Gr.  Cout.,"  p.  232,  e^illB  it  "casus  rec^upcnunhB  possBSHionis." 
which  mij^t  lead  one  to  suppose  that  it  was  invented  in  order  to  take  th<:  plane 
of  the  prohibition  "recup.  poaa.  e.,"  in  imitation  (distant?)  of  the  Roman  l««r. 
Idiurikn  Ion  Loyael,  765,  763)  says  that  ila  creation  was  due  to  ijiman  dc  itiicy, 
whirli  is  nut  said  in  the  pa^aj^  from  the  "Gr.  Cout.,"  upon  whii.'h  lie  relies, 
p,  253.  From  this  it  folluwM  tlii*t  thtrv  rRniJiinL-U  a<>  other  rpgounw  but  the 
action  fot"  real  property  to  the  man  who  wi^s  defeated  ota  the  complaint;  whcr) 
th«  case  of  simpli?  s<?iain  was  dcvisa^d  it  was  aakwl  if  it  was  not  nocoasary  to 
refer  to  it  in  the  formula  of  the  eomplaint,  in  the  same  way  as  one  resnrved 
the  action  of  roelaiming.  Practice  did  not  believe  thin  to  be  necessary,  wliich 
was  contrary  to  the  opioion  of  .Siraon  de  Bucy.  —  £t  may  he  that  the  action 
of  simple  seisin  liad  tliis  origin  in  the  rui^tom  of  delivering  letters  of  relief  tu 
the  nian  who  waadi-apoiled  anii  who  allowed  the  year  and  adnyl.i>p»s.s  without 
taldng  any  action,  - —  Cf.,  htiwever,  Guiihiermm,  "  Enqu^tes,"  p.  '28S.  no,  57. 

'  benurn-nrHrir,  24,  4,  oilowe^l  the  coRiplaiat  to  the  holder  of  a  servitude. 
In  the  fourtfenth  century  this  opinion  neenifl  to  have  bwai  contested,  undej- 
thci  pretext  that  every  poBaeaeion  of  a  servitude  without  a  title  is  Ode  at  will. 
Baularie,  I,  31  (p.  188j,  then  applii^  the  action  of  eimplc  tieima  to  thiti  cams; 
he  also  allows  it  ia  the  case  of  burdens  upon  real  property.  Cf.  "llents," 
"Paris."  19S;  J.  Faher,  " Inat.de  int.,"  i  "Retin.,"no.  22;  AfMtiw.  11,  18,  21: 
eomplaint  M  recover  quit-rent,  nint^i,  servitudiM.  The  "Ord."  ol  1667  alao 
allows  the  complaint  in  the  mutter  of  Btrviiudss. 

*  Excepting  in  the  Parliament  of  Flandcra,  Gvj/ol,  toe  "  Complaiata." 


Topic  4] 


POSSESSION 
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§  279.  The  SeolaratloD  of  R«cfrnt  Work/  which  the  old  authors 
looked  upon  as  a  possessory  action  and  likened  to  the  complaint, 
appeared  towards  the  fourteenth  century  in  countries  of  Custom- 
ary law.  This  was  the  "operis  novi  nuntiatio"  of  the  Roman  law, 
preserved  and  disfigured,  undoubtedEy,  by  the  Italian  practice 
and  that  of  the  South  of  France,  and  again  disfigured  by  the 
confused  doctrine  which  was  anxious  to  give  it  its  Roman  physi- 
ognomy.' It  assumes  that  one  neighbor  carries  out  some  work 
on  hia  land  ifl  violation  of  the  rights  of  another  neighbor  (for 
example,  he  builds  hi3  house  so  high  that  he  blocks  the  view  of  b. 
neighboring  house).  He  to  whom  the  declaration  is  made  should 
defer  the  work  until  he  has  obtained  a  judgment  which  gives  him 
permission  to  go  on  with  it;  the  judges  will  only  accord  him  this 
permission  upon  condition  of  his  giving  surety  to  have  the  work 
demolished  if  it  should  be  so  ordered  later  on.  When  the  com- 
plaint is  made,  the  defendant  cannot  be  allowed  to  Continue  Work 
again  even  by  giving  surety,  The  little  importance  of  this  pro- 
cedure explains  why  it  13  not  mentioned  in  the  Ordinances  of 
1667.' 

'  "Gr.  Cout.  dfl  Ft.,"  p.  249;  A/atxter,  11,  7;  Bo\itaric,  I,  31  (p.  187);  2- 
52:  "L.  d.  Droiz,"  no.  763;  "  Anc.  Cout.  d'Aaiou,"  "F.,"  1054  (ed.Beautemps- 
Beaupr4.  II,  2933;  sec ferriire  (bibl.);  ffiosson.  Vll.312;  qf.  "N.R,  H.."  1890. 
627;  "PrrJcisde  ProctM.  Civile."  1902. 

*  This  h  dealt  with  at  a.  very  early  time  id  the  Ituliao  statutes:  LatCea, 
"Dir.  Coaauetud,,"  p.  302.  Juataainthe  "Gr.  Cout.  de  Fr.,"  p.  88,  we  aeeit 
conalniqcd  with.  &  Ua&ge  which  existed  at  Home,  but  witbout  beoomine  COOfuSMl 
with  the  "nuntiatio,"  the  prohibition  of  continuing  work  of  some  Kind  (and 
ooL  only  a  building  operation)  by  the  throwing  of  a  stone  on  the  premuGes  and 
in  the  presence  of  witnessoa. 

•  The  Law  of  May  25,  1S3S,  mentions  it  again.  Cf.  H.  de  Panae^,  "Joat. 
de  Pai:<,"  ch.  3S;  Oarionnet,  p.  538  (controversy). 
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Topic  5.   AcQuiamoN  of  the  Ownership  of  Immovables, 
Occupation  and  Prescription 


S  230.  The    Principal    Methods  of 
Apquisition  "Inter  Vivos." 

i28l.  Oci!tii>ation. 
Preseription, — Short  and  l<pftg 
FrrwriplifirtS. 
I  2*3.  The  Year  and  a  Day. 
I  2Si.  "Heohlfl  Gewcre." 
S  2&5.  The  Tenuis  of  a  Year  and  a 
Day. 


I  286.  The  Tenomeot  of  Five  Yean. 

i  287,  Good  Fiiith. 

5  283.  Inunemoiiikl  Poeacasion. 

1  289,  TheIlorimnPr««cripiioi».  Pre- 
flrriptioija  of  Ten  to  Twenty 
Years,  and  PresPriptiona  at 
Thirtv  Years. 

S  290.  In  the  Sixteenth  Century. 


{  280.  The  Pilndpftl  Msthodft  of  Acqulaltlon  "inter  VItoi"'  are 

occupation,  usucaption  (or  acquisitive  prescription),  and  deliver>'.' 
Further  on  we  will  discuss  the  methods  of  acquiring  "mortis 
causa,"  such  as  intestate  succrasion,  which  relates  rather  to  &  col- 
lection of  possessions,  and  the  legacy,  which  can  be  applied  to 
special  objects.  The  loss  of  ownership  only  results  from  abandon- 
ment or  BuiTen<ier,  the  effects  of  which  vary  according  to  the 
nature  of  the  possessions.^ 

'  Our  o3d  authors  enunierate  them  anrf  dassify  them,  drawinp  their  in- 
apiratioa  for  the  imrat  part  from  the  Iloman  law:  JSraclon.  1,  2.  CJ.  BUirkMonr, 
I,  2,  fl.  13  e(  acq.:  (AJ  Ri-glila  to  real  poaxegsivn-a:  inheritance,  succe-ssion  W  the 
estate  of  a  deceased  alien,  oceiii»ntian,  preacriplioa,  confiscation,  alienation  by 
deed,  by  epecial  cu-itom,  and  by  will;  iB)  RiglUa  to  pereonal  puitrsiiotn:  ocvu- 
pation,  prerogative,  confiseation,  cui^tom,  Lalicritoace,  inarria^,  judgment, 
gift,  contract,  lj»ilkMi]»tcy,  will  ah.A  adminiatrntion. 

'  In  its  6,oal  stogfts  the  old  doctrine  was  conneetjsd  with  the  Roman  ideas, 
but  it  did  not  triumph  icithout  having  some  rediatonee  offered  tt;  Lhi>  rights 
claimed  bv  the  lords  are  opposed  to  it,  —  for  example,  with  respect  to  alluvium, 
Lopad  Ktill  Jtavs,  no.  238:  "The  river  aivfa  and  takes  awav  from  the  lord 
iuatice'"  (bibl.);  /yiJwr,  IV,  701 ;  ffrimm, ''R.  A.,"  548.  Aa  to  dirooaswision 
cause  of  public  utility,  i^.  also  lliiber,  IV,  716.  This  ia  not  dealt  with  in  the 
old  texta  Dceaiise  the  rijthts  of  the  people  collectivclij  are  so  extensive  that  no 
rqculation  in  required;  the  individual  vriVt  always  jield.  —  But  must  we  not 
olMcn-e  that  the  ooaflict  will  ariie  between  th«  fiunily  and  the  State,  and  that 
the  family  is  not  so  weak  as  the  iinEividuiilT  In  reahty  eoaefl  in  which  diapoe- 
Bessicn  ia  necesaary  are  very  rare.  —  "Olim,"  I,  252,  IV;  VtoUet,  "Etabl, 
St-  Louia,"  IV,  6.3;  P.  de  F.jnainM,  p.  292.  183. 

•  Surrender  as  applies!  tn  the  fief^or  the  copyhold  resulta  in  eausine  those 
poasesaiona  to  iwert  La  the  loni  who  granted  iliem.  But  the  copyhulder  caa 
onlyeHoape  from  his  future  obligationM  by  compljTnie  with  oertoin  formalities. 
Loysel,  521,  — ■  "  Every  surrender  must  talte  place  at  law."  The  vassal  cannot 
by  this  means  break  the  tie^^  that  bind  him  to  the  lord.  ^Mth  regard  to  ahan- 
dotimmi  (properly  so  called,  that  ia  lo  say)  of  freeholds,  the  oLd  law  had  bo 
general  regulation.  At  the  same  time,  according  to  ftrriire,  see  "Biena  Va- 
cants,"  it  was  customanr-  for  the  lord  justiee  onJy  to  make  use  of  his  right  of 
taking  good-i  which  had  been  abandoned  aft^r  the  lapee  ot  serera)  ye^ra.  \tt 
Gujfot,  Ke  "OnuphtiOB,"  th^e  legislation  of  Languedoc  is  cited  as  a  model; 
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I  281.  Occupitloa  (or  taking  possession  "animo  domini"  of  a 
"tea  tiulliua"),'  This  method  of  acquirinff  holds  a  place  in  the 
Speculations  of  the  plulo3ophical  jurisconsults'  in  proportion  to 
its  lack  of  importance  in  the  history  of  our  old  law.  It  is  only 
met  with  in  the  barbarian  period,  under  the  form  of  the  "apri- 
sio"  *  or  "Neubruch."  *  With  the  consent,  expressed  or  Implied, 
of  the  community  to  which  he  belongs,,  an  individual  starts  to 
cultivate  a  portion  of  the  territory  upon  which  the  community 
has  established  itself;  ^  he  clears  it  and  appropriates  it  to  himself; 
DO  one  opposes  him  because  he  injures  no  one,  and  in  one  way  or 
another  it  is  felt  that  this  conquest  by  an  individual  will  turn  to 
the  profit  of  all.  AVhere  there  are  no  communities,  or  even,  in 
time,  upon  the  territories  of  communities,  we  see  the  king  au- 

posscsf^iona  w«re  oonaidered  as  abacdoned  when  their  holder  ««BBed  to  culti- 
Ta.te  theiD  and  ceased  to  pay  the  tallage  for  a  period  of  three  years;  they  were 
then  wjnf erred  upon  the  man  whooffereei  lo  cultivate  ihem  and  to  pay  the  tallage 
and  who  improved  the  conditiaa  of  the  community.  Cf,  Law  oi  the  3d  Frim,, 
year  Vll,  Art.  76;  DMveissee,  III,  13,  — Etymology:  ''a-bandon";  ua  to  the 
&ie«uag  of  "bandoii,  cf.  Gode/rov,  see  "Abandon";  P,  de  Ffjntfmes,  15, 
90;  BnaMtnarmr,  43,  13;  "Ord.,"  I,  293  (abandc-mnent  b  thd  t&kmg  of  a 
pledge). 

'  See  especially  the  writinga  dealing  with  the  feudal  or  domanial  riglita; 
Guyol,  BiM  "Occupation";  Pothier,  "Propridti?,"  e.  2.  On  the  subject  of  opcu- 
railion  in  international  law,  cf.  Bonfils  Faveh-ille,  "Manuel  de  Dr.  Intemalional 
Public,"  1898; /iie,  "Occupation,"  lSfl6.  Balboa  took  possessioaof  the  Pacific 
Ocean  in  the  name  of  the  king  of  Spain  by  walking  into  it  and  atriking  the 
TCfltera  mth  hia  award;  Corte*  tnruat  his  sword  into  a  tree  in  order  to  take  poa- 
eession  of  Meidco,  etc.:  Lametre,  "Occup.  MiJit.  en  Italic  sous  Louia  XIV," 
11HI3. 

'  Rousseau  only  echoes  their  old  doctrines  in  the  well-knowu  pa-i^oge  from 
the  "Diseours  but  rOrigiae  et  lea  Toad,  de  I'luSKaUtc,"  p,  2.  Cf.  Pascal, 
"Pensfe8,"VI,  50. 

<  rfifewiin  the  "  Communin"  ("MSanges  Renier"),  1886;  "Tertes,"  pp.  54, 
69,  78,  etc.  (Table);  Cavvrt,  "Etudo  Iliat.  b.  I'Etablias.  dea  Espagnola  dona  la 
Septimanie,''  IS77  (especially  p.  109);  Bninner,  "D.  R.  G.,"  11,  2M.  k&  to  the 
aethod  the  baibariana  had  of  establishing  themselvcfl  d.  MetLien,  op.  cit.  (by 
vilia^ea  or  by  sinele  houses)  and  an  analyaia  of  these  ideas  ia  Branal,  op.  cU., 
and  in  G.  BhndeL  "Entre  CBmaradea,""l901.  Ah  to  the  Roman  period,  cf. 
MitteiiB,  "Z.  Geech.  der  Erhpacht  imAltherlhum,  Abh.  Shchs.  Ges.d,  WTas.," 
20,  4  (in  1901),  p.  28  (bibl.),  dealing  with  the  inacriptioaa  of  Souk-el-Ktunis, 
and  Heachir  Mettich;  Cirani,  "Textea,"  p.  163, 

*  Othep  terma;  "captura,"  Qowprehensio,"  "pdrprisio,"  "tiartura" 
("essart,"  clearing  pwimd,  from  "Barrire,"  "sarder,"  to  weed):  "bifang"  (a 
translation  of  "apri-tio"J.  "neubruch" or  '■'rodung"  (olearingji.  Thfesc  vaxtoua 
axpresaions  at  the  game  time  designate  the  method  of  acqviLring  anii  the  land 
amuired  ("Rottland"):  Grimm,  p.  D21;  D-itCangc.  Often,  in  order  to  make 
a  field  of  aome  value,  men  begin  by  burning  off  Che  under Ijruali  and  the  trees 
which  cover  it  ("novaliaesusta"):  Lai-eicije.  "  Economic  rural e  de  la  Bclgiqiie," 
1875,  p.  200;  Rancher,  "Traits  d'Econ.  Polit.  Rurale,"  French  tranBlalioo, 
p.  62. 

'  "L,  Biirg.,"t.  13,  "de'exartia"  (bibl.  and  note):  clearing  in  "silra  oom- 
muni,"  —  that  IB  to  sev,  common  to  the  RomaP  and  hie-  barbarian  boat ;  tj. 
41;  M,  2;  67.  The  custom  of  cleeiing  is  here  ftppltcd  to  private  propftrty: 
Itaguta-u,  Bee  '■PourpriB." 
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thorizing  the  taking  of  possession.'  But  the  increase  of  popula- 
tion and  the  progress  of  agriculture  resulted  in  the  abandonment 
of  this  old  practice."  It  became  more  rare  from  the  beginning  of 
the  feudal  period.'  In  countries  where  the  theory  of  feudal  owner- 
ship was  applied  wclusively,  for  example,  in  England,  there  was 
no  longer  any  room  for  occupation,  for,  on  principle,  unoccupied 
lands  belonged  to  the  lord,  and  those  which  the  tenants  aban- 
doned returned  to  his  domain  because  ot  his  Lmmediate  holding.* 
It  is  by  drawing  their  inspiration  from  these  ideas,  or,  rather, 
from  their  practical  result,  that  the  framera  of  the  Civil  Code  had 
inscribed  in  their  draft  this  rule,  which  was  too  absolute:  "The 

■  "Bw.,"  16,  2.  Cf.  Srhlyter,  "Corpus  Jur.  SueoOoth.,"  Ill,  245.  The 
rigbt  of  the  foal  occupier  la  lurmally  rccugnized  in  thu  text.  He  mu^  have 
cultivated  a  piece  of  land  which  wiu  uncultivated  aud  without  an  OHaer. 
There  is  no  questisjn  of  his  being  aulhorised  by  lui  agrurlaa  eoniiimnily.  nor 
by  the  Slate,  nor  of  any  formalities  rciquired  for  tlic  tjiing  of  posacsaion.  Cf., 
honever,  Uesder.  p.  11,  "Certain  Htatuten  mentiun  the  'c^nitatio  circum- 
eundo,'  the  inciUioa  of  tre«a,  the  fact  of  UghtinK  >  'ire,  of  erectio^  a  structure; 
thia  IN  the  popular  custom.  3ut  not  one  of  these  formalitiea  ii  ittdisp^DdAbls 
■a  my  opiAion;  they  may  be  uacftil  iu  oidec  to  dctcnuiao  the  Umita  of  th«  l&od 
ai^quim).  OwHng  to  the  mi^rc  fairt  of  Imving  taken  po.aaesEioD  of  a  piece  of 
laad,  even  when  the  "exlirpiitio"  haa  not  been  eumjikilwi,  one  haa  a  rij^t  to 
drive  off  third  partica  who  would  lake  possession  of  it  for  themsolvea.  Every 
free  man  used  lo  have  the  right  to  exerciae  the  tokiog  of  posgession  in  Che 
"silva  coimniiaia,"  and  upon  the  uncultivated  lands  of  the  coEnmunity; 
what  he  could  take  and  raaUjf  occupy  wan  such  a  trifle  aa  compared  with  the 
vast  expanse  which  rcmnined  [TocUub,  26;  "et  supereat  nuer"),  that  there 
was  no  need  of  limitine  thie  right;  the  community  tacitly  permit'UxJ  it  to 
be  fully  exercised.  Whc-n  populutifln  increaucd  and  tiliec«e  rleorinRS  bceoa 
to  increaie,  it  hud  to  be  restricU-<S  or  even  done  awpy  with;  this  is  what 
id  dene  by  the  lav^a  and  r^^tationa  of  (he  feudal  period.  Uowever,  ve 
meet  with  traces  of  the  old  principle  until  the  eighteenth  century  (in 
1712.  in  HoLitein;  ef.  BtavUr,  p.  lii).  As  a  general  rule,  taking  poaseaaioa 
waa  only  allowed  with  the  expreaaed  consent  of  the  lord  or  the  community, 
and  it  wae  a  natural  trooaitioQ  to  the  ^atem  of  seigniorial  grants  (for  example, 
to  guests). 

'  This  is  what  happened  eapeciallji  in  France.  Lands  without  an  owner 
and  ujinopuiatPil  region;!  were  ocriipied  by  immierajitfl  whom  the  bang  aii- 
tborizea  to  establiah  themaclvcs  thi^rc:  by  virtue  of  ola  police  powers.  Tbiis  in 
the  Lime  of  Charkinaene  the  Gotb-^  e^^tablished  theoueiv^  in  tijcpti mania, 
CoWHff ,  op.  oit.  Oiplomas  from  Charlemagne  and  hia  auceeHBora  in :  D.  VaUieUt, 
"Pwuvefl"  and  "Capital.,"  ed.  Boreliu*,  I,  169  (in  812).  C/.  Charter  of  811 
{BeaeUr,  p.  IBJ;  TAAwnin,  ''Tejitw,"  no.  93.  The  royal  confirmation  (hua  ap- 
peared to  be  aecesBary  for  the  man  who  had  exercised  the  right  of  taking  p09> 
aesaion.  It  ^Iso  oft«n  happens  that  the  "captura"  takes  place  io  a  royal 
domain,  "  regalis  sUva. '[  and  in  this  case  it  aoca  without  saying  that  the  autbor- 
ti&lion  of  the  king  is  indispcn-Hatilo.  Coionics  in  the  (je-rman  proviDCca:  0. 
Bloiuiei,  "Et.  H.  lea  Popul.  ruralea  de  rAllemagne";  Imbtrl  La  Tow,  "Mil  P. 
F«b«i''  IflOl, 

*  The  Church  encourages  clearingB  by  Bbowing  less  slrictneaH  in  the  ool- 
le«<Ung  of  the  tithe  from  the  "novatia":  Dig.  X,  3,  30.  13;  5,  H).  21 ;  3«e  Pii 
Cange.  Bat  by  "novale"  is  understood  alTcleared  land,  whether  in  eonae- 
quence  of  a  taking  of  posaanon  or  not. 

'  ThuA  it  is  that  the  >'!"B<i"t'  law  did  not  reoosiuBe  occupation  aa  a  methtxl 
of  acquiring  bmd:  PaUoek  and  Maidand.  II,  80. 
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civil  law  doea  not  recognize  the  right  of  occupation  aloae."  They 
reconsidered  this  Idea;  following  the  example  of  the  old  law,  ttiey 
admitted  occupation  as  far  as  movables  were  eonceroed  (bunting, 
fishing,  estrays,  treasiwe),  sanctioning  in  this  respect  the  victory 
of  the  Roman  theories  over  the  Germanic  and  feudal  conceptions.' 

§  282.  PrflBcription.  —  Short  and  Longr  Preacriptlona.-  —  Ac- 
quisitive prescription  or  usucaption  doea  not  aeem  to  have  been 
known  in  the  old  Germanic  law;  the  only  on«  met  with  therein  ia 
a  sort  of  extinguishing  prescription,'  which  is  applicable  to  the 
most  diverse  rights,  and  which  has  its  basis  in  some  fact  which 
places  the  interested  party  under  the  necessity  of  pleading  it.* 
From  thence  arose  in  the  ancient  Customary  law  a  usucaption  of 
short  duration,  the  tenure  of  a  year  and  a  day.  This  system  con- 
trasted with  the  Roman  theory,  according  to  which  usucaption  was 
contrasted  with  prescription  of  actions,  and  which  only  admitted 
the  long  prescriptions.  From  the  barbarian  period  Uomau  insti- 
tutions made  their  way  in  the  legislation; '  the  Canon  law  gave 
them  a  new  force,  and  towards  the  thirteenth  centurj'  they  pre- 
vailed.' Their  success  was  less  a  consequence  of  the  authority  of 
the  Roman  law  than  an  effect  of  the  gradual  progress  of  law;  there) 
was  in  this  one  of  those  legislative  reforms  which  took  place  be- 
cause of  practice,  under  cover  of  the  superstitious  respect  for  the 
Roman  law,  but  which  may  be  justified  by  motives  quite  differ- 
ent from  those  which  are  avowed.  Even  in  Rome,  long  pre- 
scriptions had  in  the  end  taken  tlie  place  of  the  usueaption  of 
early  times.  Very  short  periods,  like  that  of  a  year,  are  in  accord 
with  the  rec[uirement3  of  a  barbarian  society,  where  there  is  need 
of  prompt  regulation,  where  a  rough  system  of  proofs  is  the  only 
one  which  they  have;  they  also  accord  with  the  requirements  of  a 
very  highly  civilized  society,  where  the  rights  of  each  individual 

»  Fenet,  n,  124. 

*  CaiUfmer,  "Aatiq.  jtirid.  d'AthSncs,"  "La  Presetiption,"  1889;  Bermthet, 
"Hist,  di]  Droit  Privd  rlela  IMpubl.  AthSn.,"  Ill,  142;  Girard,  "Mamiel  de 
Dr.  Rom.,"  3d  ed-.  p.  2«6. 

*  In  the  same  way  th«  Eaglkli  law  doea  not  recognize  aay  acquiring  pre- 
HcriptioD,  but  only  an  extingmahinR  prescription;  Poliock  and  Mailland,  ll 
SI. 

*  HeualeTt  J  91;  Jmmencnhr,  "Die  Verachwciiping,"  1895. 

*  La#  of  tLe  Frajika,  Visi^tba  a.ad  Burguadiakoa:  "  Ltiit.,"  £3;  Pardeaam, 
"Dipl.,"  II,  185.  no.  394;  Bttmiitr,  II,  517. 

*  "Ait.  Pwl.  Paris,"  Apr.  3,  1322;  Buehe,  "N.  R.  H.,"  1884,  335- —  Com- 
binntion  of  tbe  Germaiiio  delay  and  the  Roman  delay:  "App.  Mareulf.," 
33;  "Bciras,"  168:  U  years;  BoMUrrie.  1.22;  '■  Hiuaaut,''^7.  5:  21  years;  '-pon. 
tJiieu,"  31  yeara:  ■' 3acliseiisp.,"  1, 2«:  30  years  pSus  "  Juhr  und'l'flg";  C/wm- 
peanx,  p.  433;  SouU,  r.  2S:  41  years. 
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Ere  suflidently  well  protected  for  usurpations  to  be  little  feared; 
the  old  system,  not  being  able  to  organize  the  ownership  of  land  on 
the  perfected  foundationa  of  modern  law,  protected  it  at  leaat  by 
meana  of  the  long  duration  of  prescription. 

I  2S3.  The  Year  «nd  a  Day.'  —  A  year  is  a  natural  period  which 
was  applied  of  its  own  accord  to  the  acquisition  or  loss  of  rights* 
Ceet^r  and  Tacitus  state  that  a  distribution  of  the  land  was  tOBde 
annually  among  the  ancient  Germans:  "anno  post  alio  transire 
cogmit,"  says  one  of  them;  "arva  per  annos  mutant,"  says  the 
otiier  '  In  the  barbarian  laws  this  period  is  taken  into  considera- 
tion under  various  circumstances;  thus,  according  to  the  Salic 
Law,  t.  45,  *'de  migrantibus,"  *  the  stranger  in  a  village  cariQot  be 
expelled  upon  the  demand  of  one  of  the  inhabitants  when  he  has 
sojourned  there  for  twelve  months."  The  Capitularj'  of  803, 
which  was  added  to  the  llipuarian  law,  Chap.  6,  declares  that  if 
the  pleader  who  is  in  default  does  not  put  in  an  appearance  iciikin 
a  year,  the  king  shall  decide  as  to  the  disposal  of  hi^  possessions. 
In  the  same  way,  according  to  the  "Capitula  legi  addita"  of  816, 
Chap.  5,  the  *' proprictas "  of  the  defaulting  criminal  which  is 
placed  under  the  royal  ban  becomes  finally  acquired  by  the  treas- 
urer, if  the  default  is  not  cleared  up  within  a  year  and  a  day} 
W'ith  tiie  coming  of  the  feudal  period  applications  and  mentions 

I  VaL  SmiUi.  "Orig.  de  la  Poss.  aimftlc."  1S54;  Klimralh,  II,  357;  Alnvm, 
p.  47;  De  Parim.  p.  56;  //erisler,  'Owere."  p.  34S;  Ghumju  VU.  349;  ViaJlH, 
670;  P^mpMiu,  "TJitee,"  i>.  376;  FwkemarAndiva;.  "Z.  S.  8.,  G.  A.,"  1803, 
73;  MaiHitrul.  "Law  Quart.  Ittv.."  V.  253. 

»  "PereniuB,"  bj  the  year,  " Verjahnmg";  VwUri,  572;  Vat.  Smith,  p,  33, 
48;  llfvffr,  I,  58.  C/-  thi^  lhJ*»-y*;ar  pi?ri<xl  •^irrraponding  W  lui  aiabaic 
evatcin  of  triennial  rotfttion  of  crops  (Denrnwlc.  " JydsK.  Lov.,''  I,  47,  61),  — 
dllier  cTplAnalioiw.  —  (I)  Rjiman  origin:  ••Cod.  Thfod,,"  10,  1.  li  "L  Rom. 
Wi)j.,"  h,  6;  Benxh,  "H..  Crit.,"  IR,54,  377.^(11)  The  year  includes  thrro 
•'pltu-ita  le^tima":  "Cap-,"  803,  c.  6  Iposf);  '■  Jostliie,''  10.  42,  2;  in  the 
tluTt  as^iiea  nnd  fcirlv  (!ay«,  Cf.  Afort^ne,  "Dc  Anlitj.  Rit.,"  9,  5;  Pntt, 
"N.  R,  H.,"  1880;  "Giving  of  Public  Notice  at  Mcti,*'  pmt. 

•  Camr.  "De  BeiK  Gal.,"  VI,  SC;  Tiiciim.  "Germ.."  26. 
"Gup.,"  of  819,  c.  fl.  which  inodifiGa  thia  title, 

•  This  titl«,  according  to  the  tteneral  opinion,  dr>es  not  provider  for  thp 
acqulnog  of  owriership,        jw  i<>  the  controvi>rsy  to  wluch  its  int^rpwlatioo 

Sive  ri^:  Gegeken,  ''L.  Salicd.,"  p.  178  (bibl.).  Othsr  cna^  in  whitili  the 
eUy  of  a  year  it  uppliprt  in  the  barltarian  laws:  "Sal.,"  46  (appointmtnt  of 
an  heir  '•nffatflTnie'^);  27,  in;  "Roth.,"  74,  112,  127,  221,  361;  "Liut.,,"  24. 
06,  100.  Olrl-time  evidenws;  Thiuenin.  "T*3ttee,"  114,  etc.;  MvTalon,  "Ant, 
Ital,,"  I,  43.5;  BruneUi,  "Cod.  Diplom.  To§c„"  I,  425:  Yi>u  deChartfet.-K}?.." 
77  miane,  "Fatr.  Lai.,"  t.  Cl.XIl);  "Legw  fam.  S.  Petri  Worm.,"  %  1  and 
fl:  U.  Mnriime.  "Ampl.  Colt.,"  II.  56,  58;  Uw3  of  Hoel  le  Bon,  LaSerriin, 
"Hisi,  du  Dr.  Ft  ,"  !I.  123;  "  Arad.  U%.  de  TouIousp,"  II,  2.50. 

•  "Capiliil.,"  ed,  Bar.  "Index  Rer„"  eav  "Annus";  see  especially,  I, 
118;  288; 283;  362;  II,  93;  336;  "Cap-  I.-  Rib.  Add  ,"  803.  6  (I,  118);  "Cup.,'' 
816,  c.  5  a.  868);  "Cflp."  825,  c.  U  {"Lib.  Pap.  Loth.."  31). 
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of  this  period  become  more  numerous;^  it  becomes  the  normal 
period  of  prescription  in  the  old  Customary  law:  the  expression,  a 
year  and  a  day,  is,  as  it  were,  the  style  in  the  Customs.^ 

§  284.  "BeehtB  QoweM."  —  In  case  of  "misaioin  bamium,"  and, 
oning  to  the  very  fact  of  thia  "misaio,"  the  interested  parly  found 
himself  cailed  upon  to  plead  his  rights  to  the  property  which 
had  been  seized;  and,  if  he  did  not  do  this,  his  rights  were  lost, 
because  there  could  be  no  going  back  upon  a  confiscation  which 
had  become  absolute,^  This  procedure  of  the  "missio  in  bannum," 

'  Du  Canst,  SM  "Annua  et  Diss";  Ariprand  and  Albcrtm,  p.  138;  Heuaier,  I, 
57,  Mc,  Cf.  " Poaseasion,"  "Repurchase  by  a  Pe-raen  of  th*  Same  Llatsftge." 
Citizenship  or  serfdom  resulta  from  residing  in  a  place  for  a  yew  iuui  a  day 
(Customa  in  which  the  very  air  makes  one  free  or  a  slave).  CJ.  on  tliia  aubject 
"Nov.,"  I2'i.  c,  17  {Justinian).  In  the  eighteenth  centurj'  the  Elector  Pala- 
tine liad  a  right  over  foreigners:  Hiidsbrand,  "De  Jure  Wildfangiatus,"  J717; 
SUilbe,  \,  S  68.  The  community  waa  established  by  "living  together  in  the 
eaine  oousehold  for  a  yaBf  and  a  day."  A  Dumber  of  actions  were  lost  by 
the  expiratioQ  of  this  period;  Loysd,  713,  714;  Dunadj  p.  133;  Ckampeaux, 
■"Thfiae,"  p.  41W.  Inheritance  without  ca  ovinsr,  "Fnbourg,"  24;  Ciiato-iaa 
of  the  South  ("  Albi,"  etc.);  things  fet,  et":.;  JmrnervxihT,  p.  43. 

'  The  year  and  a  day  figures  for  the  first  time  in  the  Capitulary  of  816. 
By  assuming  that  the  period  begia*  on  the  Ut  of  Junuary  it  will  expire,  not  on 
Dceeniber  31,  but  on  January  1  of  the  foilowinE  year;  the  interested  party 
haa  thia  entire  day  within  which  to  allege  his  rights,  —  for  example,  to  exer- 
cise the  right  of  repurchase,  and  therefore  all  the  more  to  avoid  confiscation, 
as  in  the  Capitularj' of  &16  (where  it  seems  a  delay  of  grace).  Then  only 
in  the  popular  thought  is  the  year  completed;  in  the  same  way  eight  days  are 
fownwci  as  n.  week,  fifteen  days  ofi  two  weeks.  Our  old  authors  aaw  a  clever 
btent  in  this  error  in  calculation;  the>-  must  have  added  a  day  to  the  year  in 
order  to  show  that  the  "dies  n  quo"  wad  not  includedwithia  the  period  ("ut 
omnes  moleetiE-  quieationfM  do  finni  tempore  toHantur"),  Who  ean  help  seeing 
thai  this  would  hove  been  postponing  the  difficully  instead  of  soSving  it? 
Tiraq.,  "De  Retr.,"  1,  II,  17:  Gnrnaudel,  "Retr.,"  8,  2;  Lauri^e,  on  "Paris,"' 
1,  264;  "Poitou";  "Troyes,''  14-1;  Pastier,  "Eech..  IV.  32;  Ouyot,  see 
"Retr.  Lign,,"  a.  Vl.  From  this  explanation  one  may  at  least  conclude  that 
there  was  no'  difference  between  the  Customs  which  speak  of  ayear  and  a  day 
and  those  which  merely  dealt  with  a  yes-r,  —  In  Germany  in  the  thirteenth 
century  by  "  Jahr  u.nd  Tag"  ia  undetatoml  a  delajy  of  one  year  (three  "placita 
legitima,"  three  assizes),  sis  weeka  Ithe  delay  of  the  Salic  Law  for  appearing 
in  courts  Geffchen,  p.  187)  and  three  days  (duration  of  one  aeeeion).  Alter  the 
year  has  eicpired  the  latereatci  party  etill  ha=  the  power  of  pleading  his  right 
at  the  6rat  judicial  aeMlOll,  which  will  be  held  within  -six  weeka  at  the  latest: 
jf  it  tak«9  place  previously  to  this  the  tlelay  is  ahoptened;  it  may  be  reduced 
to  one  day:  "Capit.,"  80^,  c.6;  Hevsler,  I,  57;  Griwm.  "It,  A.,"  223;  CAawe- 
Diartin,  ■"Frov.,"  p.  185.  Cf.  Schroeder,  p.  706  [Controver^,  must  we  sec  an 
innovation  in  this?),  Cf.  " Jostiee,"  t.  9,  40.  50;  III.  8,  2;  Xll,  6,  8;  7,  5;  22; 
XIX.  37,  9,  12;  P.  de  Fontaines,  21.  9;  A.  Thierry.  "Doc.  int<d„"  Iv.  602; 
fagnUz.  "Doc.  p.  Servir  &  I'Hist.  de  I'lnd.,"  p.  317;  Champeaai  p.  375; 
Immtrwnhr,  p,  22.  On  the  three  asaisea.,  "Joetice,"  Ifl,  12,  2:  P.  de  f'ontaities, 
21.  1ft,  12  and  91;  22,  9;  Glanvllle,  1,  7;  "Gr.  Gout,  de  Fr.,''p.  263;  Durand. 
".Specul.."  3,  1,  6;  2,  15.  10.  Cf.  date  of  thea?  statutes;  one  should  indicate 
the  vear  and  a  day  ("Wis,."  2,  5,  I).  It  ha^  aiao  been  conjectured  th^t  this 
was  "the  merely  verbal  connecting  link  with  the  customary  formula, 

'  The  intore^ted  party  had  to  apt>e-ar  in  court  within  the  year  and  a  day; 
an  extrajudicial  protest  "or  the  (oreible  retakina  of  a  pieee  of  prop*irty  would 
have  had  no  effect.  This  rule,  which  was  perfectly  natural  in  the  ciuei  pro- 
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with  its  powerful  effects,  was  extended  to  the  case  of  voluntary 
alienation  which  took  place  in  court.  The  German  sources  of  the 
thirteenth  century  show  us  this  in  their  description  of  the  "Auf- 
laasiing"  (or  investiture)  by  law  (in  the  "echte  Ding,"  "pladtura 
legitLmum").'  The  judge  summong  those  who  take  part  in  it, 
three  timea  to  plead  their  claims  over  the  piece  of  land  which  has 
been  alienated,  under  penalty  of  being  foreclosed;  all  the  free  men 
of  the  locality  are  present  at  this,  with  the  exception  of  minors, 
the  sick,  and  those  who  are  absent  from  the  country.  If  no  one 
claims  the  property,  the  judge  places  his  peace  over  it,  —  that  is 
to  say,  forbids  everybody  to  disturb  the  man  in  possession  ("sub 
banno  regia  proprietuti  firmara  pacem  induximus").  Those  who 
do  not  take  part  in  the  judicial  assembly,  for  some  lawful  reason, 
preserve  the  right  of  making  complaint  during  the  year  and  a 
day.'  Once  the  year  has  expired,  the  positloti  of  the  acquirer 
could  not  be  attacked;  he  had  the  "rechte  Gewere"  ("legitima 
possessio").'  The  delay  of  a  year  was  granted  even  to  those  who 
were  present  at  the  juilicia!  assembly,  and  an  oath  was  demanded 
of  the  acquirer  in  support  of  his  possession.'  It  is  scarcely  to  be 
doubted  that  the  Institution  of  the  "rechte  Gewere"  was  con- 
nected with  the  "raissio  in  bannuni"  of  the  ninth  century;  the 
formalities  with  which  the  former  is  surrounded  are  too  analogous 
tu  the  latter,  and  are  conceived  too  miich  in  the  same  spirit,  for 
this  to  he  otherwise.  Moreover,  one  finds  already  in  the  Capit- 
ulary of  82n,  Chap.  11,  the  alienation  of  immovables  connected 
ftith  a  procedure  of  calling  upon  all  those  who  have  any  riffhts.* 
Tlie  German  practice  of  the  Middle  Ages  thus  has  precedents 
from  the  time  of  tlie  Prankish  period, 

§  2S5.  Tha  T«nura  of  a  Ysor  and  a  Day  of  the  municipal  char- 

vIHfd  for  by  the  C»pitulariee  of  803  and  SIS,  was  aflerwordB  kept  m  the  casts 
of  the  "  AiiflwssuDg.  ' 

'  PoiiU  "Transfer  of  Owneiship." 

•  "Lege?  Fam.  8.  Petri  Worm,,"  about  1024,  o.  6.  Other  texts  ui  /m- 
TwmcviAr-,  p,  15. 

'  "SaclisTOflp.  Landr,"  11,  44.  I;  III,  83,  2,  S.  Municipal  chartMS, — 
forcjtample,  " Bemcr HandfesW,"  1218,0.22;  ■'AiigsbiiTg/'  lim,  e.  4;  "Delft," 
1246;  in  Sfifru,  "Chartert)  ,,"  I,  231,  etc.  —  in  the  tweUth  and  thirteenth 
centuries  Ihe  "rwhte  Gipwm'"  exist*  almiMt  evcryifhcre  in  Germany, — The 
notions  respcPlinn  this  institution  were  §carcclv  elcELrly  defined  until  after  the 
writings  of  H-So}an;  cf.  "Z.  S.  S  ,  G,  A.,"T.  33,  53;  Heitaler.  "Gewere,"  237; 

Inst.,"  II,  81 ;  StolAe,  \  74:  Schrueder.  p.  700  <bibl.>.  Siegd,  %  145;  Snmner, 
"Farsch.,"  p.  73«:  ffufrer.  IV,  712;  Immenmhr,  p,  27;  "Z.  S,  8  .0.  A.."  IV,  23S. 

*  Frftne,  1186,  3;  "Lttbmh.  Rechl,"  7S;  SoesI,  31,  etr.,  "I..  Feu4."  1.  3*, 
I :  poRBcsaion  for  a  vear  coniimied  by  an  Oath  is  ^quiValtnt  to  aa  itiVtetitun 
of  thtf  fief  reeeii-ffd  inm  the  lord:  Ibid..  II,  24;  40;  ,52:  55;  FfrtU;  IV,  221. 

'  "Ub.  Pap,  Loth.,"  31;  po»l,  "Public  Inveatituro,''  ■'Investiture. '* 
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ters  of  the  Nortli  of  France  has  the  satneorig  in  aa  has  the  "rechta 
Gewere"  of  the  German  law.*  This  is  the  old  forfeiture  resulting 
from  the  expiratiou  of  the  year  and  a  day,  which  has  become 
transformed  into  uaiicaption,  and  the  primary  condition  of  which 
is  the  year's  possession  of  the  acquirer.*  The  preliminary  pro- 
cedure of  calling  upon  those  who  have  rights  often  fell  into  dis- 
use; its  flbaenee  was  supplied  by  the  publicity  of  the  delivery,  or 
of  the  taking  of  possession.'  But  the  efFecta  of  the  forfeiture  have 
lasted;  there  results  therefrom  an  absolute  plea  in  bar  against 
everj'  adverse  claim  (by  way  of  ownersEiip,  servitude,  or  obfiga- 
tion),*  and,  as  a  consequence,  the  rights  of  third  parties,  whatever 
they  may  be,  those  of  the  relatives,  and  even  those  of  a  previous 
acquirer,  are  cleared  away.*  This  institution  lost  its  importance 

'  '■St.-Omer,"  1128;  "Laon,"  1128,  15  and  20;  "Lorris,"  1155,  18  and  32; 
"Noyon,"  1181,  13;  '■Chaumont,"  1182,  10;  "Rove,"  11S3,  3  and  15,  "Abbe- 
ville, ItS4,  2:i;  "Pontoiae,"  1188,  11;  ".^mieiis."  1190,  26;  "St.  Quentin," 
1193.  24,  etc.  {''Ord.,"  vols,  IV  and  XI,  p.  199  e(  SfQ.);  "Anc,  Ckjut.  <f,Ajtoia," 
ed.  MaiilnH.  p.  357:  "Ass.  de  J^rue."  J.  d'lheliH.  "C.  da  B.,"  II.  p.  36  (ed.  /J.). 
Cf.  ISiadmi),  "Pkdlii,"p.:ii2;  Prou,  "N.ILH.,"  lS4t,  1(13;  "Joatice,"  Table. 
Bc«  "Pftacription";  "Coast,  du  Chft-tdel,"  §  53  (note);  ■'OI!ra„"  I,  7-18,  22 
(in  1208) :  ten  vears  or  even  a  year  tuLd  a  day,  &c<^ording  to  tUo  local  ciulom; 
GtiMMn,  VII,  272;  "Fuero  Heal,"  2,  11  {yeai  and  a  day  in  peace);  Giraud, 
n,  259;  "Bcauvma,"  1182,  27. 

*  Whercad  in  tli-e  early  law  inuction  on  the  part  or  the  interested  party  is 
Bufficjent  to  make  liim  \of.e  his  right.,  he  will  undergo  a.  lorfciture  from 'the 
mere  fact  of  his  '' Vpreehweigungj"  whether  his  adveraary  have  or  have  not 
been  in  poesession  (luring  the  year  and  a  day.  For  the  "rechte  Gewere," 
paiMeeaion  ia  also  required:  t'ertile,  IV,  222. 

*  "L.Sal.."4.5;  "LorrU."  1155,  IS;  /TJiinewafir.  pp.  12  and  IS.  The"baiiniini 
regis,"  which  ia  the  early  baaifi  of  thia  proccilurt',  often,  disappeared:  "  Noyon,*' 
llSl,  13;  "  AbbcviLe,"  11*1,  23;  "Abs.  de  S6nia.."  J.  d'lbdiw,  c.  38;  "C.  dea 
B.,"  II,  36  (ed.  B.)\  Fertile,  IV,  ISO  (".\i<ti"),  etc.  In  these  texts  they  Becm 
U>  a.stiume  aa  a  acCeasary  Wnditivn  of  preecriiit  inri  a  public  piircha^inK,  which 
is  brought  to  the  knowle<lge  of  evorybodv;  aoraetimea  thry  apeak  of  tliose  whi) 
"jtiaim  ac  leptime  emerint";  but  Lht  roero  faiit  that  there  w  no  insistetioe  at 
precision  upon  this  point  proves  that  thi?  eonditlGD  haa  lost  a  ^ood  deal 
of  its  importanco;  piiniit'ity.  or  even  regularity,  of  purrhasing  is  equivalent  to 
a  formal  puttinc  in  posseaaion  of  all  the  interested  partice.  Cj.,  post,  "  Pubhc 
Investiture  by  Proclamation." 

"  "Nulli  tcnPtur  rcaixjndprfr,"  nay  th(!  Charters  in  speaking  of  the  man  who 
liaa  possession  for  a  year.  Thenceforth  he  docs  not  have  tri  bring  hb  warrantor 
into  the  artion  and  it  matturs  little  whether  lie  have  acquired  "a  doniino"  or 
"a  non  domino.''  Nor  arc  Rood  faith  and  lavrful  tit[«  ncciwfiiirj-  for  him.  f/., 
however,  "Cap.  Oloii,,"  S2.),  c.  11  (1,  329);  "  Cap.  Adckhia,"  866,  c.  5;  Moral, 
"Ant.  lUt,"  1,  435;  Lnhan-I,  "VermoR.  Kl.."  p,  315.  —  Minofa  and  people 
who  are  absent  are  not  deprived  of  their  rig^Kta;  forfeiture  only  aflMta  those 
who  know  or  wtio  are  in  a  poRition  to  know  that  a  third  party  id  in  possc^^fiiaa: 
Schmid.  "Ggw.  d-  AnRelH.'';  "Oloas.,"  see  '■VerjiihrunK":  "Roye,^'  1I8S,  3; 
"Siimma  Norm.."  1)8,  5;  L.  Delitle,  "hie.  de  rEchiquier."  151  (in  121.5)  etc.: 
lninin->mbr,  p.  19  et  stq.:  Lnurihr,  "T<^n.  de  cinq.  Ans.,''  p.  75;  c}.  "OlLm., 
Ill,  556.  n'i.  —  Laii^d,  721,  on  the  other  hand,  looks  at  it  from  a  new  point  of 
view:  "  Every  Customary  prfscription  for  a  yeaj  or  a  less  time  runs  againat 
pereonA  who  are  absent  and  minors." 

*  "Cap.,"       c.  11:  in  case  there  are  two  successive  deltvenee,  one  can  say, 
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as  tbe  theory  of  possession  became  better  established;  it  becAinc 
an  exception  In  the  Customs  of  the  sixteenth  century;  at  this  time 
ttie  only  effect  of  a  year'a  possession  was  to  accord  a  right  to  tlie 
possessory  actionj  it  did  not  cause  one  to  acquire  the  ownership.' 

§  2S6.  Th«  Tenement  of  live  Tears  ^  (Anjou,  Maine,  Tours, 
Lodunois)'  or  possession  for  five  years,  served  in  the  sixteenth 
century  to  free  imniovablea  of  rents,  mortgages,  or  real  chains, 
which  encumbered  them;  the  acquirer  of  the  land  by  color  of  title 
and  in  good  faith  was  the  only  one  authorized  to  avail  himself  of 
this  possession,  andf  again,  only  upon  condition  of  his  not  being 
the  heir  presumptive  of  the  debtor.*  This  was  only  a  transforma- 
tion of  ammal  prescription,  as  a  result  of  the  text  or  the  prepara- 
tory work  of  the  Customs,  which  provided  that  the  too  short 
period  of  one  year  be  prolonged  to  three  years,  and  then  to  five.' 
There  was  a  controversy'  as  to  whether  this  prescription  ran 
against  minors,  those  who  were  absent,  or  the  Church.*  It  h  to 
be  noticed  that  the  arrears  of  a  "  constituted  rent,*'  lor  a  sum  of 
money,  were  lost  by  prescription  in  five  years.' 

§  287.  Oaod  Valth  "  was  required  by  the  Canon  law  '  in  every 
prescription,  and  this  not  only  at  the  time  of  the  taking  of  pos- 
session, but  again  during  the  entire  duration  of  the  latter.  On 
this  point  it  wfta  in  accord  with  popular  ideaa  ("one  hundred 
years  of  injustice  do  not  make  a  year  of  law"),  and  it  was  in- 

"Derjungere  Barm,  briohtden  aterem."  Pofi,  "Delivery":  "LeRca  et  SUt. 
faJn.  S-  P-  Wfltro  "  {about  1[I2JI)|  c.  (},  sule;  c.  1,  appomtment  of  dower. 

'  C/.  BeauTKiJi&it,  8,  9.  Fr«lMck  II  abolished  it:  "Coiwt.  Sic,"  III.  37. 

»  Lifuri^t,  "Diss.  a.  le  T^imm.  de  cinq.  Ana.,"  1608;  Pathter,  "Propr.,"  ro, 
2U  iyAffU£s>fait.  II,  189;  see  Ferrih-e.  —  Cf.  BtnOiUxer,  I,  48  (4  yearsf. 

■  It  left  in  eMftiPiir*!  rpnis  on  land  (whioh  couid  bo  lost  by  a  pmcription 
of  t*n  to  twonty  yearB  or  thirty  years),  the  riglits  of  the  lord  (whirh  cotild 
not  be  lost  by  jiri'sr^rlrjlion)  and  rents  or  chftrgcs  with  which  thi-  iininQt-»- 
blea  had  been  ajlected  for  more  than  thirty  ycara  (old  dc^bts  are  not  bo  much 
BU8pect«<d  of  fraud     are  now  one*) :  I'athier,  no.  2 19. 

•  The  heir  preoumptive  of  the  debtor  coji  onlv  make  use  of  the  preecriplioa 
of  thirty  yeBts:  "Mwne,"  438;  ".Aiijou,"  423;  I^Qihier,  224. 

•  L*ln^^^«.p,a3;  "Maine,"  Report  cn  Art.  482,  "Mone," 27  (instead of  one 
year  to  be  in  posaegsion  hetieefortfi  thrse  whole  ycare). 

'  Imwl,  721:  LaaH^,  p.  "Anjou,"  447;  "Maine,"  469;  •'Joiirn.  dea 
And. 1,  W.       Polfii4T,  nos,  2m  et  »eo. 

»  "Confer,  dw  Ord.  do  Gu6noi«."  IV,  7,  44;  "Ord."  of  June  15.  1510,  Art. 
71:  of  Jan..  163fl,  Art.  U2;  "Ddc."  of  Aur.SO.  17fl2, 3,  1;  Civil  Code,  2277.  — 
/>u'twf,  II,  "LeOouix,"  "Thfce.,"  1<W1. 

•  MulkrUkeil,  "Natiir  dra  pittn  GUubens."  1820:  fUlddtrand,  "De  Bona 
Fide,"  1843;  Kreutswat't.  "De  dutonii-A  Pi^criptione,"  1973;  KniUehky, 
•■Th  Pnewrjur.  Cwionisa,"  1873:  R^h,  "Kunop.  VerjShnjnsslehre."  1880: 
Beniaear.  "Th*»,"  1890;  Ruffini,  ''1^  Buona  Fede  in  Mat.  di  Pre«cri«ion*,'' 
ISaa  (bibl.,  p.  6);  *'  Enpiel.  Giur.  Ital.,"  see  "Buona  Fede";  horn,  "Bonafid«," 
1899. 

•  Mg.  X,  2,  28  ("de  pr»Brriptiombu§"). 
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spired  from  the  old  Mosaic  law  (for  example,  the  Jubilee).'  If 
we  are  to  see  in  this^  a  cousequecce  of  the  confusion  of  mor- 
ality and  law,  which  consequence  is  one  of  the  characteristics  of 
canon  law,  this  doctrine  is  alsu  to  a  certain  extent  an  expres- 
sion of  the  reaction  against  prescription,  an  institution  which 
becomes  less  and  less  necessary  in  a  wellnardcred  society.*  The 
Decree  of  Gratian  still  clung  to  the  Roman  ideas.'  But  the  new 
doctrine  was  not  long  in  appearing  in  the  writings  of  the  canonists, 
and  at  the  end  of  the  twelfth  century  two  DecretaU,  one  of  Alex- 
ander III,  the  other  of  Innocent  III,  sanctioned  it;  tliey  may  be 
summed  up  in  the  rule:  "Possessor  malee  fidei  ullo  tempore  non 
pnescribit."  *  The  canonic  rule  had  a  good  deal  of  difficulty  in 
making  its  way  into  the  secular  Forum;  because  of  its  absolute 
character,  it  agreed  better  with  the  "jua"  or  the  "lex  poll"  (that 
is  to  say,  "coeh")  than  with  the  "les  Fori";  and  if  it  had  the  ad- 
Taotage  of  preventing  some  spoliations,  it  was  only  at  the  price 
of  the  multiplying  and  prolonging  of  actions  with  relation  to 
ownership.  From  the  time  of  Baldus  the  Italian  practice,  in  spite 
of  the  formal  prescriptions  of  the  "quomam"  Decretal,  took  no 
accoimt  of  this.^   In  France  it  seemed  at  one  time  as  though  the 

'  From  tLia  refonn  perhaps  cornea  the  rule  according  to  ivhich  title  shoulil 
be  provided  (excepting  in  toaea  of  immeniurial  preHcriplion) ;  liowever,  wiicn. 
the  mail  v/ho  gains  by  prescriptioQ  baa  the  "Jud  couuuuiie"  Ui  eupp«rt  him, 
good  fjuth  will  be  suUicitjiit  for  hini-  Johannes  Teutonictui,  OU  e,  7,  C.,  XVI, 

?.  3;  ReieK,  p.  28     *eq.;  ISemard  de  Parme,  on  o.  17;  Dig.  X,  "de  praaor. 
/.  '■Sexle,"  c.  1,  II,  13. 
'  ChurnheB  were  exempt  from  the  prescriptions  of  thirty  yearB:  Mohr,  "C. 
Dipl.  Rh     1,  97. 

'  Cl.  Ruffuii,  p.  11  (old  canonic  texts  containing  the  Roman  doctrine,  es- 
peciijfy  the  Prague  collection  of  canons,  first  ludf  of  the  twelfth  century,  c. 
271  279;  Uiiicmar,  "Op.."  II.  737),  Decree  at  Gratian,  2o.  "Para  "  "caune." 
XVl,  q.  3  and  4.  A  commentan-  wliich  antedatea  the  "  Para  "  VIIIj  maintiuna 
that  the  "PartidaB"  VIU  and  IX  were  iotroduced  into  the  Decree  bj'  one  of 
the  four  Doctors  JarxibuB. 

*  First  mention  af  the  n&w  opinion:  Ruffini,  p.  39  et  »eq.  Cf.  especially 
"Somnies,"  by  Rnfin-f  p.  319;  and  Eltmne  de  Toumai,  p.  220;  Gross,  op.  cil., 

E.  252.  —  Wa.t  not  thia  opinion  baaed  upon  a  passnge  from  St.  Augustine  cited 
y  Grnlian.  "Causa.,"  34,  q.  I,  c.  -5,  in  u-hjch  at  the  same  time  there  was  abso- 
lutely no  thought  of  any  ionovation?  tn  reality  the  Custam,  "  Mala  fides  super- 
veniens  nun  nocet."  was  a  remainder  of  the  old  law  at  Rome  according  to  wrnci 
UHiicaptinn  occurred  i^-en  if  ^ood  faith  were  lacking;  there  came  a  time  when 
good  faith  was  required,  but  it  wa^  only  re<]uired  at  the  beginning  of  the  pos- 
wetjion.  The  cnnuii  law  thought  to  moralize  prescription  by  denoondinK  that 
^>od  faith  fliould  be  proli)a(qeiI  ^liiring  the  entire  time  the  posaession  Ittsted: 
Decreta.!  "  Vigilailti"  of  Alexander  III  (Dij?.  X,  2,  26,  5.  €/.  Ruftni.p.  til,  who 
Upholit  the  ftuthont.icily  again.'rt  Uiidcbfa'ul).  Reich  connects  it  with  Ehe  Ger- 
manic Eaw  C'RechtsverweiKung")  —  Dig.  X,  "dip  prs?acr.,  cap.  ull."  (20). 
This  decretal  of  Innocent  Itl  is  only  the  c.  41  of  the  4th  Council  o(  Latran, 
1215  (Hefete.  "Conoilea,"  French  translation,  VllI,  Ul). 

*  Hoititnait  (contrary  to  Bernard  de  Parme),  Bnrieiel  and  Bfdde  decide  that 
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Canon  law  were  going  to  triumph.^  But  a  distinction  was  made 
between  the  preacription  of  ten  atld  twenty  years,  for  which  good 
fflith  and  color  of  title  were  indispensable,  and  that  of  thirty  yeara, 
for  wliicb  no  title,  and  consequently  they  said,  no  good  faith, 
were  requisite.*  The  only  satisfaction  given  the  canonists  was 
the  rejecting  of  the  Roman  rule,  "Mala  fides  superveniena  non 
nocet,"  with  regard  to  the  prescription  of  ten  years.* 

J  2S8.  Immomoriftl  PoBoesBlon,*  or  the  prescription  of  one  hun- 
dred years,''  which  is  only  an  application  of  this  rule,  serves  to 
establish,  for  example,  the  csistence  of  sci^iiorial  rights,  of  pri- 
vate or  public  rent,  of  local  franchises,  of  Customary  rights  over 
community  lands  or  setgtiiorial  lands.*  Where  there  had  nev-er 
been  any  title  establishing  tlieir  formation,  or  the  titles  were  lost, 
which  was  a  very  frequent  thing  in  the  Middle  Ages,  it  was  shown 
that  these  rights  had  been  exercised  "a  tempore  cujus  memoria 
Don  extat,"  "cujos  contrarii  non  exiatit  memoria"  for  a  hundred 
yeaR  or  more;  old  men  attested  that  from  all  antiquity  it  had  not 
been  otherwise.'  This  proof  dispensed  s-ith  title  and  good  faith, 
or,  ratlier,  a  conclusive  presumption  of  the  existence  of  the  title 
was  seen  therein.*   In  the  sLiteenth  century,  and,  without  doubt, 

the  oiiEotiic  rule  should  be  applied  by  the  Beciilar  courts,  the  moment  the  safety 
of  the  soul  is  affected.  But  BiMe  maintain')  thiit  "de  faeUi  ma  aorvutiiT. " 
Gtrarii  <U  Sienne.  "De  Prnscriptlone"  (a  work  of  which  we  have  only  the  ex- 
trsi't»  in  Jean,  d  Atulri,  etc.).  Cf.  F.de  Ferrilre,  "PrHCiica,"  cited  by  Ruffini, 
p.  116;  J.  Foter,  "Inat.,"  "de  Ubhc,"  2.  —  As  to  the  Ualian  Cuatomfl.  ef. 
Lattea,  "Diritto  ConHUetudin.,"  p,  121.  —  GermoJi  law:  Stnhbt,  I,  p.  579, 

'  "Or.  Cout,  de  Fr.,"  p,  198.    Layitel,  730;  "The  poaaeeeor  in  b&d  tuLli 
canniot  have  the  becefii  uf  prcacriptioa"  Inote  and  bibl.)  —  ''tiliete  Port.,"  T 
29,12  loaptciaLy).  — S'n*t>?,  "Janspr.,"  od.  1733,  p,  13-1;  The  CAiioa  law  w- 
followtil  in  lands  of  the  Empire  and  in  Saxony, 

'  6'ui  Pape,  "  Q,,"  416,  100  {Ferrierf  *m  the  n.  41 G  states  that  prartice  alio 
one  to  have  the  benefit  of  the  presnription  of  ihiny  yiparw  without  kwfiil  iit._ 
or  Ktxxl  faith),  "Quffist.  Capellic  Tiiius,,"  74  fis  Rood  faith  rcquimi  for  pro- 
scription in  pereonsJ  actions?);  PiXtti»irr,"laBt.,"  p.  299;  Lamj>i{frioFi,  title  on 
prescription;  Domal,  "IjoIx  Civ.."  fi,_7;  rothier..  no.  34.  ihtnod,  1,  7,  enuraer- 
ates  the  five  opiniana  which  have  arisen  on  the  point  of  knowing  whether  the 
canon  law  shnulil  be  followed  in  preference  to  the  civil  law, 

'  The  t2tealogiaii£  were  even  in  douht  whether  one  i:oiild  keep  the  tiuof 
obtained  by  uaucAptltm  without  (-ummtttiiig  a  ■'in:  Bnc)i«r<nu,  "ln.4t.,"  p.  158.' 
—  Cf.  the  ^UMtion  of  knoving  whetlier  preai;ription  can  be  offieially  Bitpplie^ 
by  the  judge:  BrUx^.  964. 

*  /'fTTi*re, soe  "Fo«ti.  imm.";  CTiwoi,  see " Pr»Mcr.";  Pngquier,  "Inat.,"  p. 303±' 
"Dig^t.  Ital,.""Abimmemor,"  \SchM^jrr)\  Stnbhe,  j  09  (bibl.);  BriU,  1013. 

•  Ijoii»*t,T2)6ett«<i.:  ^nmf,2.  IS.dintinKui^^hee  them;  BwTTnann,"Triut.,"25.' 
'  (iuvol.  toe.  at.:  Pa»avirr,  p.  303;  Masurr,  22,  23.   It  wa.-*  applied  especially 

to  aeniitudra  whirK  ban  been  interrupted.  C-otUra,  Lamotynon.  p.  2li.  Cf. 
Lidtun.  "Serritudes,"  I,  3. 

*  DeWit  in  Ihi-nod,  2,  H ;  Stohhe,  ix.  cU.  Cf.  Dig.  X.,  5,  40,  21 .  2i;  "Sexte," 
2]  13 

•  "Set*  Part.,"  111,28,  7  (not*);  Dun^d,  2,  11,  cit«  the  "aiose." 
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ill  later  praetioe,  "immemorial  possession  is  equal  to  title."* 
This  Customary  institution,  to  which  it  was  an  absolute  mistake 
to  try  to  attribute  a  Roman  origin,*  has  played  a  large  part  in  the 
formation  of  feudal  si>ciety;  it  13  this  institution  which  gave  to 
the  latter  its  laws  and  its  right3.*  The  canonists  and  the  regalists 
attacked  it  by  their  theory  of  imprescriptible  rights^  wluch  they 
understood  as  applying  not  only  to  ordinary-  prescription,  but  to 
immemorial  prescriptionf  in  which,  however,  they  did  not  see  a 
real  prescription:  *  "he  who  has  eaten  of  the  king's  goose  gives 
back  a  feather  a  hundred  years  later."  In  1850  the  reformed 
'  Custom  of  Paris  limited  the  application  of  this  institution  to 
private  matters  by  deciding,  for  example,  that  no  servitude  could 
be  ftcquired  by  virtue  of  long  enjoiTnent  (Art,  186)."  It  has  dis- 
appeared from  the  modem,  codes;  there  was  no  more  room,  for  it 
under  a  system  of  strict  regulation  and  general  application  of 
written  proof. 

§  2S9.  The  Boman  Prescriptloiu.  Prescriptions  of  Tsn  to 
Twftnty  Tsaxs  and  PrftBcriptiou*  of  Thirty  Years.  —  The  Roman 
practice  at  the  time  of  the  invasions  scarcely  recognized  any  but 
the  acquisitive  prescription  of  ten  to  twenty  yeara  and  the  extinc- 
tive prescription  of  thirty  years  (without  good  title  or  good  faith).' 
These  institutions  are  once  more  found  in  the  FrankUh  period, 
not  only  in  the  Roman  laws  and  documents,*  but  even  in  those 

'  Loysel,  727.  "Non  tam  Mt  prajscriptio  quam  titultis,"  aays  DuT7U>vlin, 
"Cons.,"  26;  cf.  on  "Piirb."  12.  13,  14.  "Cod.  Fabc,"  7,  13.  7;  Legrand.  on 
"Trnv^s."  Art.  61,  gl.  5;  Pothier,  no.  "281.  From  whence  it  follows  that  it  can 
even  Reapplied  to  rights  which  the  laws  dei'larc  cnunot  be  loet  by  prcBcriptioa. 

«  DiR..  39.  3,  1  and  2;  43,  20,  3,  J  4. 

■  Brif,  "Gewahnheitarecht,"  1899^  G6ny,  "M^thoded'Iaterpr^t.  et  Sources 
ca  Dr.  Privi5,"  1899. 

'  C/.,  for  example,  Gui  Pope,  q.  357,  416;  [a)  "jura  auperioritatjs  noa  prK- 
scribuntur"  {as  tD>c  feudd  system  liaa  only  been  a  lo-ng  pr«:jcnptioa  of  thi« 
eftvefdED  rights);  (A)  controverey  aa  to  the  "jiiraqiifc  princeps  posaidit  ut  pri- 
Vtttua,"  such  B5  6effl,  etc:  Mfrnver,  23,  13;  Cho-pin,  "  Dc  Donuni,,"  3,  9,  3; 
Baequet,  "(Euvrea,"  cd.  1744,  1^  613:  against  the  king  wne  cannot  acquire  by 
prescription  of  however  loag  a  time,  even  of  one  hundred  yenrs:  "Ord.,"  1539, 
etc,;  /)pi;ioii,  in,  5;  JA,fa-Tt  ilt  lii  Flnnche,  "Dom.,''  12,  7.  Those  who  have  the 
scigniuritd  rifchtk,  such  a.^  the  lorda''  immGdiBtc  rights  and  renta,  cannot  lose 
them  by  prescription:  Laynel.  735;  "Cout.  Not.  du  Chll.,"  125;  "Paris,"  123 
el  Bffg.;  .Wtijuar.  22.  7;  Desmarea.  309;  "Gn  Cout./'  p,  308;  "Paris."  114 
("Rentes");  "Toulouee,"  146.  Aa  to  the  lithea  and  enfeoffed  tithea,  which 
caoiiol  l>e  lu^t  by  pmcrtptioa,  cf,  LQtisel,  728,  720;  Paequifr,  p.  thv^Kurti, 
'115;  -Wdsuer,  22,  18. 

•  l^fjuel,  726:  Chnitemnrtin,  ^'Prov.,"  p,  194. 

'  Ferrih"e,  on  this  article;  Lalaiire,  "berviludes,"  p.  239. 

'  "Cod.  Theod.,"  4,  1.1,  2:  4.  14.  1;  "Nov.  Valcnt.,"  III.  t.  26  and  30.  34, 
Cf.  "Cod.  Just.."  7.  39,  3:  ''Tlpforto'*  of  JuBlinian"  lo  528  and  531;  "Cod. 
Juat.,"  7,  39.  8  and  31,  1 ;  Esmriji,  "M4ianicea."  215, 

•  ^'L.  Rom.  WiB„"  "Cod.  Thf-od  ,"  4,  12  (13);  "Nov.  Valeait.."  8  and  S; 
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which  are  of  a  Germanic  character,  for  examplcj  in  certain  for- 
mulffi  and  in  laws  where  the  Roman  origin  of  the^e  institutions 
C4nnot  be  doubted.'  Custom  realized  a  reform  which  Justimati 
must  have  made  at  the  same  time  in  the  East,  by  transforming 
the  extinctive  prescription  of  thirty  years  into  usucaption;  for  this 
very  reason  it  was  ^ven  precedence  over  decennial  or  twenty 
years'  prescription,  which  required  conditions  that  were  rather 
difficult  to  fulfill,*  In  the  books  of  Cuatoms  of  the  thirteenth 
century  these  prescriptions  of  a  Roman  origin  are  almost  the  only 
ones  adm.itted  under  the  name  of  Umg  tenure.  For  the  thirty 
years'  prescription  no  color  of  title  is  demanded,  but  there  was 
hesitation  on  the  subject  of  good  faith.' 

Pujii,  5,  2  (preacription  of  10  and 20  years) ;  Paphn.  31;  39,  44:  "Edit.  Thlial.,** 
12;  '■l\'trua,"3.  10;  "UfAchyl,"  2,  S,  10, 11;  ''R.  Bouir  de  r«ia.,"  1874,  M. 

Tfat  tiiwsof  the  B II rpjiun Jiang  aad  the  Viaigutha  only  mentii-ri  the  prescrii*- 
tion  of  thirty  ycara:  "Uur|;.,"  79  (in  515),  cd,  SatU,  p,  10-i;  c/.  ihiJ.,  17,  Aa 
to  the  interpretation  of  tbuMU  texts,  Bce  Zextmer,  "Geach.  d.  Westgotli.  Qeseta.," 
p.  400  ("N.  Arch.  f.  att.  Deutsch.  Gwch.,"  t.  23).  Tliey  d«ti!  with  h  prencrip- 
tion  of  fifteen  &r  twelve  years  "aine  Icstiis"  Cwithout  protest)  and  not  "sine 
tortiis":  "Wta.,"  10.  2,  and  -'Cod.  Eurio,"  277  <50  years,  "sortos  goUcc"  uid 
"tmia  Ronmaonim '*) ;  Dahn,  "VVeatgot.  Studien."  p.  79.  — "Dec.  Childeb.," 
596,  c.  3:  poaswsion  of  ten  ytara  or  bctwM-n  jieopfe  wlith  are  present,  of  tweaiy 
yetirs  between  people  who  are  absent,  and  with  respect  lo  orphans;  in  K''neral, 
'"tricenaritt  liix."  Tho  "Prtcc,"  of  Ctvl'iire,  II,  c.  13.  recoRaiies  the  tJiirty- 
year  pr<>acriptiin  by  wliich  property  can  be  acfi,iiire(i  for  Ih^  bcDcGt  of  the 
Church,  ot  <ilerieEilfl  and  of  the  " |)foviocTij]Je9 "  (OalKIlomwis,  cf.  Lowmp, 
"D,  Kirchen.,"  11,  284J,  provided  it  reata  upon  &  lawful  title  {"Capit.,"  ed. 
BoreHus,  I,  15  and  19).  '*Ca.j>\t.."  I,  107,  c.  17;  293,  c.  9,  206  and  219:  II,  25 
(me^ntion  of  the  prescription  of  forty  yeara  ag  opposed  to  the  Cnurch): 
SchroeHer,  p.  378.  See  the  statutes  eited  by  Th4i)enin,  "Te.ites,"  Table,  see 
'"Presrription"  (it  ia  always  the  prearription  of  thirl )"  years  which  is  contcm- 
plated;  they  limit  thcin.ietvP3  to  saying  lhat  the  interested  parties  have  beea 
'■■legftlitcr  veatiti"  duriiiK  thirty  years,  and  that  they  have  posjicsaed  "quicte"). 
—  As  to  the  Lombiird  law,  cj.  SchstpfcT,  "  Allodio,"  noa,  41  ti  seq.  "Rolli,," 
227,  231,  (s  concerned  with  the  pw^eesaion  of  Eiv;  j-ears,  aad  Grimoald,  1  «f  tfq., 
intrcxjiices  the  pres-cripl.ion  of  thirty  yegra:  he  who  caa  prove  that  he  hu  beea 
in  prjsw^ion  for  thirty  years  ia  reltiasc<l  from  the  dud  in  any  litigation  6B  Xo  tho 
ownership)  it  ia  sufficient  if  he  pva  &a  oiith.  Cf.  "Liut.,"  1L5  (the  DoaBWsioB 
of  thirty  years  based  u[ionaffLls«  grant  is  of  no  value):  "Ratchia,  2:  AiBt.."B, 
14;  "  Lmt  ,"  &9  (forty  years  among  relatives);  77  (sixty  years  with  TPeaTd  to 
property  of  the  king).  According  to  Schupfer,  possession  of  thirty  ytiars 
would  not  make  one  acquire  the  ownership,  but  would  merely  pve  one  a 
means  of  Hefenae  agaia^t  rccljurainE  upon  the  pMit  of  the  owner.  But  Afhcrtua 
Dtates  that  practice  diil  not  ihu»  underatanil  it:  "  cum  preacriptione  lutguiritiir 
domimim"  (p.  141,  ed.  ArtschtiU), 

*  See  preceding  note.  "Petru9,"III,  10:  thepoescflRoriBbftdfaith"domiDua 
oon  erit,  niai  per  30  annonim  spatium  ;  PefiiXr,  IV,  218. 

•  P.  de  Fonlainei,  388;  "Artois,"  ed.  Tirdif,  a.  6»;  30  yeArs,  aerording  to 
tlip  (t''ii'ra!  custom,  which  is  contrwy  to  pertain  Jooal  Customs  that  have  up- 
held the  tenure  of  a  year  and  a  day,  and  to  the  written  law  occonling  to  which 
a  piieseasion  of  from  10  to  20  yeajs  ia  requir-ed  Ir/.  t.  28).  Bc'imnrinw,  24, 
3.  4:  user  for  a  year  and  a  dai^^  Rives  the  seisin;  tenure  of  10  vears  Eivea  tho 
ownership  and  the  setein,  provided  that  it  Lb  ba.'^ed  upon  a  suflirient  considcr- 
Btioa;  user  diuing  thirty  years  haa  the  aame  effect  mthout  it«  be.ing  nccussary 
to  allege  aay  coosideration ;  i^.  8,  9;  16.  i;  20;  "Joatico,"  15;  Ifi,  2:  a  long, 
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§  290.  In  the  Sixteenth  Century  the  Customary  law  becomes 
fixed; '  the  Customs  admit,  aa  a  general  rule,  two  acquisitive  pre- 
scriptions, —  that  of  ten  and  twenty  years,^  with  color  of  title  ^  and 
good  faith  (dunng  the  whole  time  of  the  possession),*  and  that  of 
thirty  years,  with  neither  title  nor  good  faith.*  Possession  only 
leads  to  prescription  if  it  is  peaceful/  public,'  was  not  gained  by 

peaceful  tenure  of  7  or  10  years  and  from  Ihe  tord  (thin  last  coodition  la  nUo 
contemplated  bv  Besitmanoir) :  "Et.  de  St.  Louis,"  ed.  Violin,  I,  p.  Ill  {and 
U-xU  dtecii;  ■■Suromai  Norm.,"  5.2,  7;  lU,  13  (30  yrs.);  '-Gt.  Gout.,"  2,  8: 
Desiimres,  232;  Boularic,  I,  47,  43;  Mnsaef,  XXII;  'Xonst.  An  ChftteleL,'' 
}  53  (note,  sd.  Mwtei);  "N.  R.  H.,"  VlII,  335;  "Cout.  d'Anjou,"  ed.  ifeau- 
(empe-Bea  upri. 

'  Outside  of  the  writings  of  the  Romaiiista,  seethe  "  Confer,  des  Coutumea, 
de  Guenois,"  II,  6;  Fern^e.  on  "Paris."  Table,  see  "PrescripLion";  Lt/ysel, 
ill  rf  eeq.;  L'HommtJiu..  2-14  ct  seq.;  DormL  "Loix  Civiica,  3,  7;  Diiaod, 
op.  cU.:  Po/ftitT,  ill.:  see  Ferritre,  Gtiyol.  —  Serre^,  "Inat./'  2,  6  (p.  157,  ed, 
1771):  in  countriea  of  written  law  one  tan  no  more  acqiure  imraovabl&H  thnn 
movftblea  exeeptiog  by  a  prencription  of  thirty  years  {aa  a  toascauence  of  a 
false  interpretation  of  the  "Nov.,"  119,  0.  7,  from  whence  Wfla  derived  the 
"Autli.  MaIe  Fidei,"  "Cod.  J(iat.,  de  Pnsaar.  X,  v(?ll  XX  Ann.");  Julien, 
"ElCm.  de  JurUp.,"  p.  181;  on  "Provonoe,"  Preseription,  — Bibl.  in  BtUIoh, 
"Dint,  deg  Arr,  see  "Prescr.";  Brili,  p.  Dfi2.  —  A.s  to  the  prescription  whinih 
applies  to  nittvaljlcs,      Brilt,  p.  1028;  Siriwe,  "  Juriflp.,"  p.  141. 

'  Ten  years  in  the  case  of  people  who  are  prraent  and  twenty  years  in  tha 
ease  rif  pervpte  who  are  atiaent:  J.  Fabcr,  "Inat.  de  TIsuc,"  S  el  seq.  Several 
syateitt'^:  Ist.  Comnui't  Law.  The  parties  are  supposed  to  be  present  when  they 
are  domictle'l  in  the  name  rtioceae.  "Et.  de  St.  Lonia,"  11,  liU.  in  the  same 
bailiff's  or  Renearhal's  juriadiction  (countriea  ot  Cu.ttoms),  or  witliLn  the  juria- 
dictionof  the  aitmc  Parliament  (countries of  writtun law): iffpef,  717i  "Paria," 
H5,  — 2i3-  Ejiceptional  Cctstnm^.  li  is  the  neartieaa  of  the  immovable  wliicll 
has  been  prescribed  that  settles  the  quMtifln  ftf  preaenee  or  absence.  "SeJan." 
313;  thoy  arc  prii'acnt  who  live  within  t*n  loapie.t  of  the  immovable.  Same 
syitrm  in  the  Civil  Code,  2205.  —  3d.  Scttm,  p.  in9:  absence  from  the  kingdom 
reipublieffi  causa"  (Parliament  of  Touloui^e).   Cf.  Boularic,  I,  20,  47. 

•  BeituMiinoir,  24,  4;  ■'Or.  Coiit.,"  2,  S:  Dtsinires.  232;  "Paris,"  113  et 
seil.  Generally  a  reputed  title  was  deemed^  sufficient  becaa'te  a  lawful  title 
wiw  only  r«quired  a»  an  element  of  grKxl  faith:  "Parw,"  lU;  Dunwi.  p.  12: 
PotkUr,  no.  97.  Coiitra:  Lemaitre,  on  "Paris  "  8,  1,  \;  D'ArgerUri,  on  "Bret-,"' 
266,  1,  fl;  Civil  Code,  2265.  —  Aa  to  defective  title,  cf.  Ehuwd,  p.  47.  —  Bit- 
chtrenu,  "Inst.,"  p.  161. 

'  In  Coimtrica  of  written  law,  as  in  the  RomilP  law,  it  is  aufficierit  it 
good  faith  Ulci^^ted  at  the  time  the  par<'li ase ;  tlius;  Civil  Code,  2269.  —  In 
the  counlriM  of  Customg,  on  prinrinlf,  it  in  n^^ce-^Hary  for  the  gorwl  faiih  to 
last  during  the  entire  possess  ion,  thus  ml  lowing  the  caninilaw;  Ihttt,  mil  matterof 
fact,  it  would  be  necessary  for  bad  faith  whieh  oceurred  during  the  time  of  posne.H- 
Bion  tobe  well  estabfehea  in  order  to  prevent  usijmption.  This  practical  point  of 
view  seems  to  ils  to  decide  in  favor  of  the  opinion  admitted  by  the  Civil  Coder 
Lamouffnon,  p.  213.  Cf.  J.  Faher,  "Inst.,"  (o.  37;  SftTiue,  "Junsp.,"  p.  239. 

»  "Ort.,"  161;  Pothier,  no.  179;  Dttnori,  p.  107.  Preacription  of  twenty 
yeara  between  pcrponBwho  are  prwent  or  persona  who  are  alwcnt  with  or  with- 
out title;  PonUiieu,  116;  "  Roulonnma,"  121 .    Other  variiktioni^;  flrifj,  p.  972. 

*  Desmatrg,  232:  without  diaturballre.  That  la.  to  say,  nqt  eivijly  inter- 
rupted: Pothier.  no.  38;  "N.  R.  H,,"  1875,  534.  Aa  to  "disturbance  in  faet 
and  rii9turhan(:e  nt  law,  ef.  ArQov,  11,  10;  bm  Ferris,  suprrt,  "  Pcssension"; 
Cl\'il  Code,  2229.  2233.  —  Thin^  stolen  or  the  poaaesaion  of  which  hfw  been 
obtained  by  violence  are  not  free  from  prweription;  a  prescription  of  thirty 
years  runs  again^-t  them:  S'errM,  2,  0.  2.    Cj.  tjin'irthfTQ,  p.  207  (Glo.>w!it(irH)- 

'  Astoconcealmcnt,  f^f.  "Posaeaaion";  "Melua,"  170;"Ort.,"253,  fothUr. 
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another's  consent,'  and  has  lasted '  without  interruption  during 
tlie  required  time.^  One  can  join  to  one 'a  own  possession  that  of 
one's  grantor.*  Once  acquired,  prescription  confers  ownership,* 
and,  as  nothing  is  to  prevent  an  owner  from  depriving  himself  of  his 
property,  when  he  has  gained,  it  by  preacription,  he  can  renounce 
the  benefit  of  the  prescription;  on  the  other  hand,  an  anticipated 
renunciation  cannot  be  lawful.'  Differing  from  short  prescrip- 
tions, that  of  ten  to  twenty  years  or  thirty  years  runs  neither 
against  those  who  are  absent  '  nor  against  minors.*  Nor  can  it  be 

28,  Dunod.  p.  31,  admit  Lliat  onp  must  go  back  to  the  beginning  of  tlie  poaees- 
fiiun  in  oraer  tu acoidc  wbcUicr  it  ta  puuUc  caacealeU.  Guytii,  acc  "  Preacr.," 
!  17. 

1  Merc  mthliolders  (usufructuaries,  faim  ten&nU,  etc.)  cuinot  alter  thft 
means  by  wliich  they  bold  posacsaioa.  The  status  of  tenure  at  will  lastd 
indcfinitaly  "etiain  p^r  itiille  annoH."  As  to  tte  interfon-iiM  of  the  tilJc,  ef. 
Argun,  11,  10;  Dunod,  p.  JJfl;  PMUr,  no,  35;  Uvi!  Code,  22;i0  et  xeq.  —  Acta 
of  mere  toleruliwn:  Civil  Code,  •2'232;  ■'  R.  erit.,"  18S0,  p.  450.  —  As  to  iipta 
entirely  dependent  upon  one's  power,  ff.  Poihier,  I,  338  (wl.  B.);  l>\tno>l,  p.  SO 
ti  aeq.i  L'Homm«iu,  285;  Guyot,  see  "Prescriptions,"  S  VII;  BriU,  p.  S67; 
Struee,  "  Jorisp.,"  p.  ItO. 

'  An  iatenuptian  o[  the  prescriptioo  [DesjardiM,  "N.  R.  H„"  1877,  293) 
gCQ(rrally  ri^ults  from  a  demand  iit  luw  or  on  adjournment  (Order  of  Jim.  22, 
lti55/.  U  wft9  itHkfl  whether  gwd  faith  ceased  wbca  tblB  detnabd  was  i»c- 
cppted:  "Ord.,"  15:J9;  mi, '2,  I ;  D' Afgcotri,  on  lir*t.,"  268.  As  an  fvx^sr' 
in  certain  provinces  cictmjiidicial  summonsing  had  tne  eame  effect:  Saii^at, 
"Juriiipr.  de  Bord.,"  p,  100;  Dunorf,  Ij  9,  Distinct  acts  of  afsi^ment,  pur- 
chmaing  and  distraint  were  oven  more  Lie  it  in  thia  respect:  Poihier,  "Obbg.;" 
697,  As  Lo  acknowledgment,  qf.  Ou/wrf,  p.  58.  —  "Toulouse,"  146;  "L.  d- 
Drois,*'  nos.  420  ei  neq, 

*  "ProbaCis  extrenaia  presumitur  media,"  BtHi,  p,  &6ft. 

*  D-uitod,  p,  19  (Civil  Code.  22.'15>.  Argon,  II,  10:  he  who  wishes  to  gain 
EDmctliing;  by  prv.-^rription  may,  if  ho  choosca,  make  utie  of  the  poaseBaioa  of 
his  gra:itor»  and  join  it  to  Ki^i  own;  he  mav  also  miike  u,s<:-  of  his  own  posaessiou 
only  aail  rv'yn-.t  that  of  hia  i^nntora;  L'tli/mni^au,  219  Beg.  (the  hvA  ttuHl 
of  the  prede^^e^'ior  injur^ii  the  heif).  Ad  to  the  doctriae  at  tb$  QlosatoiB, 
Lanrisberg,  p.  191;  Tkivtnin,  no.  23- 

*  "Gr.  Cout.,"  2,  S;  Den'Mrct.  106,  223;  "Cout.  Not.,"  99,  130.  125, 152,  — 
In  countriea  of  written  law,  as  in  wiiatrics  of  Cu.stoms,  the  fiurdiaspT  of  im 
immovable  outlaws  mortgages  whiob  encumber  il  by  a  posiseiviian  of  from  tea 
to  twen>y  years:  Scira,  p.  157.  L' Hommtan.  2(i9:  tbe  mortgage  nctinn  which 
is  joined  to  tbe  personal  aotion  in  outlawed  in  lliirty  j-i'ttin  in  roiintrie-s  of 
Cu.-^tunui  and  forty  years'  in  countriej  of  written  law.  tSViTcs,  iitid.i  main- 
tains that  thia  preacnplion  of  forty  ycom  aguindt  tbe  mortgage  action  wliicb  is 

rveu  Ui  the  debtor  has  never  been  admitted  in  prftotice;  Ouyirf,  eee  "Prracr.," 
H;GtaiBon.  VII,  35:j. 

'  Dunail,  p.  112  (bibl.);  Mnmier,  XXU,  22. 

'  That  is  to  say,  those  who  have  disappeared:  IfoMlarie,  L  27;  Guyot,  sec 
■■prescr.,"  S  II  (ab*ent  iwntonB).  15  (ma/imen),  16  (rainots>;  BriU.  p,  1001. 

'  Aeeording  lo  our  olil  jurispruden'-p,  proscription  is  au.-ipended  as  loriR  as 
it  is  inipotwible  for  the  man  agaiast  whom  it  is  contrapt,ed  to  art  and  con- 
sequcnily  to  interrupt  it,  for  lie  is  not  at  all  to  blame.  Thi.-«  rule  seems  to 
come  from  the  Canon  law  iGmlian^  II,  16,  3,  13  et  eeij,),  and  ia  contiist«rnt  with 
the  jipirit  of  this  law  in  raatters  of  prescription,  and  la  one  which  has  been 
attributed  t*}  the  vommentary  on  I,  1,  }  2,  Cod.  Just.,"  "de  aunali  except." 
But  no  agreement  waa  reached  a^  to  ita  application:  Mtiiutr  p.  385,  ed. 
ISOO;  Cui  Pap*,  "Q.,"  416;  Z>ua«f,  p.  62;  Portier,  no,  22;  "Oblig.,"  no,  680; 
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set  up  against  privileged  persona,  such,  as  the  king,  commumliiea, 
or  the  Church.^  The  prescription  of  forty  years'  is  usually  the 
period  required  against  the  Church;  against  the  Holy  See  or  the 
king,  that  of  one  hundred  years.*  Th^  derogations  of  the  com- 
mon law  have  ceased  to  exist;  one  can  say  as  much,  not  of  the 
rules  concerning  things  which  are  imprestriptible,  —  for  example, 
the  rights  of  sovereignty  (tliey  have  been  maintained  for  tlie  most 
part),*  —  but  of  customs  and  jurisprudence  with  regard  to  fiefs, 
manors,  and  ecclesiastical  benefices.^  The  old  feudists  held  out 
logically  for  imprescriptibility  in  the  relations  between  lord  and 
vassal  or  copyholder.  Dmaoulin  still  lays  down  the  principle 
that  the  "lord  and  the  vassal  cannot  gain  anj-tbing  by  prescrip- 
tiou  againat  each  other."  In  the  eighteenth  ceutur>'  there  was 
eeeu  in  this  nothing  but  a  prejudice,  and  for  a  long  time  the  rule 
had  come  to  be  ahnost  annihilated  by  the  limitations  which  were 
unceasingly  brought  to  bear  upon  it.    According  to  DumouUn, 

Dimat,  "Lois  Civ.,"  3,  7,  5.  The  uanoniata  decided  that  "presori^tio  dorinit 
tempore  hoatilitiitis  cum  jura  in  civitate  non  redJuntiir."  Was  it  necca&ary 
to  Apply  thia  explaa&tioo  to  caaea  vhere  obstacles  a  \v3B  absolute  charai'tcr 
impeded  the  excrdae  of  prescription  (minority,  ftbsence,  lack  of  knpwieilgp, 
etc.)7  Civil  Code,  2251,  The  king  was  recognized  as  having  the  rifjht  of 
freeing  one  frooi  prcamption  for  just  causer  Mafuer,  XXII,  1,  Divergences 
amoQR  the  commentators,  details  in:  Landabers,  p-  201;  Loyteau,  "D^giiiT- 
piss..  2.  Action  an  a  dt:d'ifatioii  of  mortgage  devised  in  order  to  ailuw  of 
the  interruption  of  the  prescription  running  against  the  mortgage;  the  mi>rt- 
gage  action  could  not  he  begun  until  ufter  the  sdiure  ^nd  sale  of  the  property 
of  the  mortgagor:  aee  Femire.  —  Doea  preacriplloa  run  agiunst  nifimea 
women?  Post:  Glaaton,  Yll,  3ufl. 

'  Deamara,  232;  "Gr,  C-oiit,,"  p.  199;  thirty  years  against  the  king,  forty 
againat  the  Church,  one  hundred  agaio^t  the  pop«:  Lauriire,  on  "Parija,"  123. 
Other  p«riM>aa  privileged  in  the  old  law;  tha  Criiaadera;  Loy*«l,  731  (bibl.); 
JSridreit.  "Thfee,"  1809.  Cf.  Boul/ini,  I,  47.  The  Order  of  Mdla:  Bourj^m, 
I,  10B3;  Guyot.  &tt  "Malte.";  Bnilni.  aee  "  Proscr.";  BriU,  p.  992. 

*  Divergences  between  the  Theodosian  {Gralian,  2,  16,  3;  Dig.  X,  2,  26'], 
and  the  Justinian  law  ("No\'.,"  ft:  100  yrs.;  Dig.  X,  2,  2ft,  13;  "Nov.," 
111.  131:  40  ^TB.;  Hincmar  "Op.,"  IX,  737);  tuid,  finally,  the  Lombard  law 
("Aist,,"  9);  "Capit.,"  V.  389;  cj.  "Aulh.,"  "Quas  Acliones,"  "Cod,  Just.," 
"de  Sacroa.  Eccle*.,"  tftken  from  the  "Nov.,"  iSl.  o.  6;  Jidien,  "Epit,,"  119, 
6;  "Arlea."  io  Giraud,  II,  1;  J.  Faber.  "Inst-,"  fo.  37,  V;  Loyael,  722.  729, 
736  (blbL),  The  canaiu.9ta  and  the  glosiatora  are  at  variance:  Landaberff, 
p.  193;  Gut  Pape.  "Q.,"  l&l;  ffu^/n*.  "Duona  Fcdc,"  p,  36;  Desjirdins, 

Alidoation  ct  Prracription  dea  Biena  de  TEgUse  daoa  le  Droit  du  Bas-Etndre 
«t  dftOflle  Droit  deaCfl.pituIaitea"  ("R.  h.  Dr.,"  VI,  254);  Dmiod,  "De  I'Alifn 
et  Prescr.  dea  Biena  de  I'Eglige,"  following  hia  treatiae  on  "Prescr,'';  Ordi- 
nances; Matuer,  XXII,  21. 

'  Lomd,  725  el  seq.;  Gmtvan,  "Decret.,"  11,  18,  3,  17;  Bienfiam,  "Frad. 
F.,"  25. 

•  I'heorj'  ot  the  Glossators:  cf.  Lnndsberg,  p,   196.     As  bo  the  real 

f»roperty  given  by  way  of  marriigc  portion:  Maeuer,  22,  4;  /.  Faber.  "  Inel..''' 
0.  3S;  ffouM.  da  Lncambe,  "Rec.  de  Jur.  ■Civ.,"  see  "Prescr.  in  F. Guyot, 
J  21;  Bourjon,  I,  1093. 

»  Guyot,  aee  "Preacr,"  j  39;  Dunod,  pp.  aOO  to  108. 
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liimaelf,  possession  for  one  hundred  years  did  not  give  preacripti' 
As  concerns  the  tord,  the  prohibition  of  gaining  the  fief  by 
Bcription  was  reduced  to  the  single  case  of  feiidnl  liistraint; 
means  of  prescription  it  was  possible  to  change  the  fief  into 
manor.  Of  tins  there  only  remained  the  idea  tliat  the  vassal  iras 
merely  a  holder  at  will  and  could  not  by  himself  niter  the  status 
hia  possession.  The  nature  of  the  quit-rent  lease  was  opposed 
the  copyholder  gaining  freedom  from  the  rent  by  means  of  p; 
scription;  by  ceasing  to  pay  it,  he  could  not  thus  change  his 
into  an  allodial  tenure;  moreover,  certain  Customs  ("Auveryne/' 
"Bourbon")  laid  down  that  the  rent  was  lost  by  the  prescriptii 
of  thirty  years,  and  that  everj-wiiere  arrears,  which  were  a  portii 
of  the  rent,  could  be  lost  by  prescription.* 

In  the  existing  French  law  prescription  has  the  same  "nusoa 
d'fetre"  as  it  had  in  the  Roman  period;  it  strengthens  owners 
bi&eause  it  makes  its  proof  easy;^  the  required  periods  of 
and  its  other  rules,  prevent  its  degenerating  into  a  spoliation.' 
Whilst  it  has  lost  some  of  its  usefulness,  it  is  still  a  necessary 
of  our  system  of  red  property.  They  have  only  succeeded  in  doi 
away  with  it  in  the  systems  which  are  called  systems  of  enrolm 
(like  the  Torrens  Act  and  Prussian  Law  of  May  5,  1S72),  wh 
the  question  of  ownership  is  reduced  lo  knowing  whether  oi 
name  is  or  is  not  inscribed  upon  the  public  registere. 

'  tflymrf,  7*5;  Puvp*,  see  "Vr^rj  ,"  1  26  H 't^.  (hihl). 

'  It  )8  not  9uffii;ient.  in  practii:e  to  obtiiin  this  result;  see  in  Aafrrn  ftftd 
"CouTs  de  Droit  Civil,"  il,  219,  the  Mifti-m  *>TgiiniK«l  by  French  furispf 
dence  with  tbe  object  of  atiEl  furtner  FtinipUf,\'iRg  the  tank  of  the  onncr.  Am 
the  pxistence  of  on  action  allowing  tho  porson  in  poeitession  to  rocovor  a  t 
Bgunst  which  usiuciiption  hud  betPin  to  run  in  his  fevor  in  our  law,  t^.  A} 
ton.,  "lliat.  de  k  Ttopr.  PrLHor,,"  ISS9;  E.  Uvy,  "Theae."  1896. 

'  DiacuBsian  uuodk  «ur  old  aulliom  as  to  whether  prescriptioo  «pr . 
from  natural  law  (,D  Argcnb-'f-,  on  "Bret.."  14.  10;  Puffendorf,  "Dr.  de 
Nature,"  12,  B;  VaiUi.  "Dr.  dea  Gcna,"  11.  U,  i>u7»<jfi,  1)  or  from  the  eii 
Iftw  (CiUM.  Qfi  I,  1,  Dig.,  "de  Ub.";  Gro/irn.  "De  J.  Belli,"  2,  4;  PolhU 
Xxv-  20).   The  flup]x>rter)t  of  this  last  opiniDn  refused  to  (tive  fornign^Tn  the* 
benefit  cf  tlua  pregmption:  Dwiwart,  eeo  "Elranner,"  9.    Thoy  also  idfnittc<J 
that  a  natural  obligatioa  survived  prescription:  Quyot,  aaa  "Prefer,"  %  19. 
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Topic  6.   Acqosition  of  the  Owneesuip  of  Immovables  — 

Deutert 


j  Ml.  The  Transfer  ot  Ownerehip  by 

Agreament. 
6  292.  Fra-nkish  Period. 
S  293.  Real  InvestUtire. 
45  294,  295.^  Si'mlKviiL-al  Deliyerv. 
S  2S16,  PLittiQg  in  Possession  in.  t'.ict. 
i  297.  Jiiridiciil  EfTeola  of  these  Acta, 
i  298.  Dplivery  "Per  Cartam," 
S  2m.  Fttiidal  Period. 

15  300,  .^01.  Fiefa  and  Copyfiolds. 
302.  Freehold  Tenure. 
303.  MonnT'ehic  Period. 
301.  (1)  CusLoms  of  Public  Nnma. 
«5  305,  :i05.  The  "AeW  of  Law." 
§  a07.  The  Effpcts. 
I  308.  The  Public  Na,m  Customs. 
5  309,  (II)  PubUc  Investimrc  by 

Means  of  Proclaiaation. 
{310.  (Ill)  Investiture  and  Ghing  of 

Public  Notice  at  M^li. 
i  311.  (IV)  German  Law, 


\  312.  fV)  The  Common  Lnw  of  the 
French  CuBLo-tnfl.  Syatrni  of 
Pretended.  Deliverv. 

i  313.  The  Same, —Origin.' 

§  314.  Formaljon  of  the  Freaich  Prac- 
l.ia\ 

i  315.  ConditioM  and  EfTecte  of  Pre- 
tended Delivery. 

i  316.  EetiiiiaU-  of  the  Syatem  of  Pre- 
tpQdedl  Delivery, 

S  317.  (Vl>  English  Law. 

S  318.  (I)  Freehold.  (A)  Fooffment 
with  Liverv  of  Seisin. 

5  319.  The  Same.— (B)Li?Bse  and  Re- 
lease. 

S  320.  The  Same—  (C)  Fine. 

5  321.  ThoSame.— (D)TbeCoimaon 

Uvvoveiy. 
5  322.  (II)  CopyUolda. 
I  323.  (Ill)  FofmiLtiQEi  of  Ue«S^ 


§  291.  The  Transfer  of  Ownership  by  Affraement  took  place  in 
Horne  by  means  of  delivery;  "traditiunibus  et  usucapianibus 
dotoinitt  renim,  non  nudis  pactis,  traniferuntur"  ("C.  J.,"  2,  3, 
"de  pactis."  20).  The  Civil  Code,  on  the  other  hand,  demands 
neither  deHvery  nor  any  other  material  act;  ownership  is  trans* 
mitted  by  simple  consent  {Arta.  711.  938,  1138,  1583).  The  con- 
tract, sale,  gift,  etc.,  by  \"iTtiie  of  which  tliis  transmission  takes 
plaoe,  were,  at  the  moat,  profiuetive  of  obligations  in  the  Roman 
doctrine;  our  old  atithors  qualified  it  as  "titulus  ad  adquirendum"; 
it  has  become  a  "  modus  adqtilrendi " ;  it  gives  at  one  and  the  same 
time  a  credit,  having  For  its  oliject  the  property  aUenated,  and  the 
ownerahip  of  this  property;  and.  aa  this  latter  right  generally  ren- 
ders the  former  one  useless,  it  h  the  latter  alone  which  is  taken  into 
consideration.  The  modern  theory  is  found  to  be  the  reverse  of  the 
Roman  doctrine;  we  rauat  now  investigate  how  it  came  to  be  formed. 

§  292.  Frankiah  Period.  — The  principle  of  the  Germanic 
legislation  is  none  other  than  that  of  the  Roman  law:  no  transfer 
of  property  "solo  consensu,"  '  necessity  of  a  material  surrender  or 

'  MeK  consent  ie  not  sxifficient,  ev^a  U>  4K&t«  <)bUi;atioD.<3.  Some  of  the 
(orraulie  of  tine  commot)  Human  lafi  mij^ht  lead  one  to  believe  the  iwitrMy,  — 
for  exunp]^  lioziitre,  I,  no-  160;  MareuJJe,  II,  19;  "Roth.,"  183. 
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delivery.  It  can  beaecounteJ  for,  as  we  sllall  see,  with  regnrd  to 
contrftcts,  by  reasons  drawn  from  popular  psychology,  or  relations 
between  families,  —  rotations  out  of  which,  to  a  great  extent,  the 
primitive  law  has  sprung.  In  the  eyes  of  a  man  of  the  people  a 
simple  \erbal  declaration  has  not  any  verj'  great  importance;  it 
does  not  bind  him,  it  is  only  recognized  by  the  law  in  proportion 
as  it  b  explained,  is  coniirmed,  and  becomes  established  in  the 
eyes  of  all,  by  some  estemai  manifestation;  the  will  should  in  some 
way  become  incarnate,  take  form  in  the  shape  of  some  formality, 
in  order  to  be  recognized;  the  ceremonial  of  the  oath,  where  the 
formula  is  atil!  accompanied  by  a  gesture,  is  a  persisting  vestige 
of  the  old  usages;  and  in  former  times  formalities  were  the  more 
necessary  because  the  relations  between  two  important  groups, 
such  as  Were  the  ancient  fatnUies,  were  being  regulated." 

&  293.  Real  iQTM«tur«,  —  Delivery  wa$  originally  ei^tremely 
simple,  without  any  element  of  artificiality;  it  consisted  of  two 
ftcts:  1st.  The  appreke-nsion  or  taking  possession  of  tlie  land  hy 
the  vendee;  '  he  went  upon  it  in  persoa,  installed,  hini-self  (here  and 
performed  certain  acts  of  ownership.'  2d.  The  surrender; '  the 
grantor,  after  having  taken  the  grantee  upon  the  land,  retired  and 
abnndonetl  the  land,  declaring  at  the  same  time  that  h«  gave  up 
his  rights  over  it;  the  whole  thiug  took  place  publicly,  —  that  is  to 
say,  in  the  presence  of  witnesses.'  The  spoken  word  and  the  ges- 

'  tolho  origin  of  the  principle,  ej.  Zallitiger,  "Weaeo,  u.  UrBpr.d.  Forma- 
lismufl,"  ISfW;  Hciisler,  I,  Go. 

"  "L.  Hib.,"  60,  1.  rr.  "Bsa.,"  15,  2;  17,  2;  "Burg,"  60.  2.  McoltonivJ 
in  Iho  stfttiitis.  "Tnuliiiit  .  -  .  factum  est  super  i\mam  tprram":  "Cart, 
dfl  RedoQ,*'  no.  22;  Thbstmn.  "Testes,"  Table,  sre  "Tradition  IWcte";  Aei  of 
848,  nos.  SI,  82;  Poitoci  md  i\f<iUl.)u.I.  U.  ft8,  CJ.  "L,  Sftl.."46  (nptwintnicnt 
of  an  heir'p"  "acMsio  triduaita"  ((.leffcken.  bibl.).  Stittatca  of  8.'!5  und  S46, 
fill  from  Count  Vivien  to  the  Mnuitsterj-  of  Cunnulcl,  in  thp  county  of  .Angers, 
and  deliver)-  by  Ma  "ndvociitua''':  "  Rnyaald,"  In  Juiinri,  "  IIi?t.  di"  ToiimuB, 
1733.  to  the  fiibns  rtf  the  baundariM  of  the  land  eonvcy^i,  ff.  "  Bai.,"  17, 
2  4nd  til.  11;  "Aljun.,^'  Sl;CriHim,  "R.A. ''^ST.  .54?.  Secalso  "Liber Tern.'' 
(first  half  fourtpenth  ecoturv)  cited  by  Dt  Ribbe,  "Sor..  Proveni^.,"  p.  185j 
CUusm,  "Gr.  Em^ypi.."  see  Bomage'  ;  Sehroeitef,  n.  S9:  Th6i)«nin,  no.  l.W, 
etc.  Current  foniM  for  a  domain:  "terris,"  "dumibua,'  " iBdificiis."  "man- 
cipiis  vinpis."  "prfttis-,"  "poscuis,  "campis,"  "cullis  incultis,"  "aquia  aqua- 
furoquf  deciiroinus,"  etc.,  "pcm  Mnuiaitftm"  (or  "incxcuii.sitam").  C/. 
Thirenin,  do.  124;  ''Et.  de  St,  Louia/'  L,  138;  Bvularic.  pp.  211,  26S,  J73; 
"Jostiire,"  p.  Htl  el  sfq. 

'  it  may  be  that  at  a  very  early  period  the  iakinft  of  poweBBicn  bwame 
laorc  aimtilii  aad  waa  reduced  to  (h.e  giving  of  a  clod  of  earth  to  the  grantee, 
etc.  When  a  nther  t>xt*r«iTC  Mtnte  woa  involved  this  was  almftst  a  itwesaitv. 

<  "Werpkio,  eirfestucntio,  rwigDBtio.  Me  exindo  foniiS  expoli  *>t  alnasilo 
fpci;  Hibi  (orue  oxitiim.  alifniim  vel  i^polialmn  es^e  dixit."  No  e?apnli(j  for- 
muIfB  ure  Riven.    Cf.  Grimm.  "R.  A.."  p.  52  (fommlml,  5.^5:  ''L.  Sal.."  M. 

'  "Inpmeatia  omnium,"  etc.  (market,  court),  "conun  Katibua  legiiimis": 
"  Rib.,"  5d,  60  (tbe  Dumber  of  witnessee  variee  sccarding  to  the  value  of  the 
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ture  thus  b«cftme  united  in  &a  indivisible  proceeding,  which  •n.'as 
called  in  Latin  "traditio,"or  "vestitura";  in  the  Germanic  lan- 
guage "sala."  ^ 

§  294.  Symbolical  DflUvery*  was  established  at  an  early  period 
alongside  of  real  investiture,  and  in  the  end  even  took  its  place.' 
The  material  acts  of  which  the  original  form  of  deUvery  consisted 
and  which  were  carried  out  upon  the  land  itself,  became  simplified; 
the  grantee  was  limited  to  receiving  from  the  grantor  sjnibola  * 
varying  according  to  peoples,*  and,  which  may  be  classified  into 
two  groups:  (a)  some  representing  the  land  itself,  from  which  they 
are  detached; '  the  part  is  taken  as  representing  the  whole;  such 
are  the  clf>d  of  earth  (delivery,  "per  wasonem,"  "per  cespitem"), 
the  branch  of  a  tree  ("per  ramum"),  the  knife  which  has  senxd 
to  cut  them.,^  the  stoae  of  the  house,  or  the  door  and  the  hinge,  the 
vessel  full  of  water  (in  the  case  of  a  pond),  the  rope  of  the  bell  of 

ohject;  thtre  must  be  twelve,  seven  or  thrw;  and  the  sam*  numbpr  of  ehildreo 
are  lidded  to  them,  who  are  given  blows  and  have  their  enrs  twisted).  "Bai.," 
16,  2  ('■testes  per  aur«m  tractl");  "Burg,/'  43,  I;  60;  69;  "Rotli,,"  172  ("non 
abacoDse,  aod  ante  liberoa  homines");  ■"Wis.,"  5,  4,  3;  2,  6;  "Capit.,"  803,  6, 
etc.;  -L.  Rom.  Cur.,"  3,  5,  1;  ChaUeniarUn,  'Trov.."  p.  210:  '"He  w!io  wishes 
to  btiy  the  Unrt  muat  summon  the  people";  Grimm,  " It,  A.,"  4th  ed.,  Index, 
sec  "Zeuge":  Brunntr,  "t'orsch,"  p.  8S;  Gerichlazeiigniaa,"  in  "Festg,  f. 
Heffter  Urk.,  I,  230  (a  subaoription  in  deeds  by  witnesses);  iScJiitpJer,  p,  142 
ei  aeq,:  "Cart,  de  Redon,"  na.  16,  etc. 

'^'Sula"  (Got.  "saljan"  equals  "tradere,"  "vendere").  — Grim»7i,  "R,  A.," 
554;  "Capit,,"  I,  380.  Often  thf  nftiae  "s&la"  ia  reserved  for  iii^p  sale  wlioee 
delivery  is  only  its  ean^dnR  out;  bul  auch  does  not  fleem  to  be  the  languAge  of 
the  lejtta.  Moreover,  we  believe  (post,  "Contracts")  that  a  sale  which  waa 
brought  about  entirely  by  mutual  eonaent  was  not  obligatory  in  the  old  Gor- 
manic  law;  it  did  aot  become  ao  uniil  there  was  total  or  partial  execution,  f-o 
that  it  was  more  often  than  not  contused  with  investiture,  Cf.  Sohm.  p.  103. 
The  laek  of  a  "iuata  cau=itt  traditioius"  would  not  have  prevented  the  latter 
from  being  valid  (r/.  doctrine  of  Julian  at  Rome). 

'  Pdrani,  "Ren.  de  Pifec-ea  p.  THiat,  de  BourBopie,"  p.  22  {in  840),  25 
("inter  altareet  corpus  Bcnedicti  tmdidit");  p.  57  (in  US2);  c/.  p.  33  (in  756); 
"Cart,  de  RedoD,"  165  (in  832);  "Form,  Uodenbr,,"  1*.  55,  27,  58,  75, 
82,  etc.;  Afofctilon,  "De  Re  Dipl.,"  p.  S42  (in  &70);  MoUenb^ek,  "De  Trad, 
gymbolica,"  1708;  Sehaiiniberg,  id.,  1727. 

'  Towards  the  tenth  century  nil  investiture  was  not  sufficient  to  trsjisfer 
ownership;  ef.  post,  "Feudal  Period." 

'  As  to  the  s™boiiam  in  Germanic  law,  cf.  post,  "Contracta":  Grimm, 
"R.  A.,"  110;  Mickelel /■  Orig."  p.  114;  Tliii-eniK.  "Teirtea,"  p.  263;  Dii  Gang*, 
see  " Inveatitnra,"  etc.;  Kraiil,  '■Grundrias,"  noa.  15  to  27;  Heitster^  I,  65; 
Schraaier,  p.  59;  ZalUngcr,  ''Weaen  ti.  Urapning  dea  Ftirmalisjaus  im  Alt- 
deutsch.  Privalr.,"  1S98^  Hufter.  IV,  703. 

»  "Cartid,  Laagob.."  "M.  G.  H..  L.  L.,"  tV,  595. 

'  In  the  cud,  moreover,  they  took  obieeta  01  some  Itiftd,  "iccrporeum  quod 
libet,"  whether  they  whk  taken  from  the  piece  of  land  or  not:  Sohm,  p.  94, 
n,  3  (they  give  a  stone  out  of  the  road). 

'  "Cart,  dela  St e, -Trinity  du  Mont"  of  Rouen,  p.  455.  In  many  deeds  one 
reads:  "Mitlere  terrain  super  altare  per  eult<?l!um. '  There  are  still  in  exist- 
ence chartera  to  which  are  attached  knives,  Pdlock  and  MaiHand,  II,  87, 
89. 
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a  church,  etc.; '  (6)  othere  expressi  the  power  which  one  has  over 
the  thing  which  is  alienated:  they  are  the  hand,  the  glove  ("  manxu 
vestita"),*  the  lanoe,  the  arrow,'  the  "festuca,"  etc.  This  last 
symbol,  which  was  io  use  especially  among  the  Franks,  is  made 
use  of  alike  for  the  transfer  of  ownership  and  for  the  forDoation  of 
contracts.* 

'  .\fl  to  tlieae  vBriouif  aymbols,  i:/,  Grimm,  p.  110;  Michtld,  "Orig.."  p.  116. 
In  the  verv  old  times  tita  vtuiqulaho^l  ^uvc  up  hie  l&nd  to  the  <?<:>TKiiim>r  l>y 
prewntlag  mm  with  some  Dim,  "hatbun  pomgere";  P'iny,  "Nat.  Hidt.,"  22. 
4:  St.  Augiiftitu,  citM  by  Foumel.  "AdulWre,"  p,  194.  On  the  "b«rbB  piira' 
of  the  fepkls,  i/.  •■Liv.,''^l,  34.  C/.  "L,  Sal.,"  58.;  "ChrRnocnuin"  (Geffckm. 
p.  217j;-Miiiusinc,"  V,  145,  lS98,p.33;  Gflt-«,  iV,  16, 17.  '-AlarnV'Sl  (84): 
proce«riing  ils.  to  bouaclari«s;  tliey  take  a  clod  of  the  ground  in  liliir.ition.  they 
plant  in  it  branches  cut  from  the  trees  that  src  toutiil  there;  ai.  ihc  tirnc  of  the 
dud  lh€  pleaders  touch  the  clod  of  earth  tlius  prepared  with  th-cir  aworda: 
MicheUt,  p.  117  (persiat^nce  of  cusloias  of  thia  nature  in  Flandcru) ;  the  owner 
of  the  land  given  or  auk!  cut  from  it  with  a  knife  a  clod  of  furf  in  tdc  ftirrn  of 
a  circle  and  the  width  of  tweoty  tingeni;  beput  in  it  a  wisp  of  Rraaa,  if  it  wore 
a.  pasture;  if  It  were  a  field,  a  Citlk  branch  tti?  width  of  f'^iir  Ein^en^,  in  order  to 
fepr^cnt  the  luid  gmiit«d;  rnitl  he  pln':e<l  th«  u-holc  tliiojt  in  the  hntid  of  the 
grantee.  These  symbols  could  be  brought  into  court;  filao  ihcy  wer*  kept 
with  great  care  in.  the  ehurchKi:  "Meiusinc,"  VI,  41  (fomwl  entry  inlij  Paris 
of  Hunri  d'Atijim  ins  the  ehiwen  kin^  ot  Poland  I.  .\&  to  thi;  bro'thcrliwHl  of 
the  turf,  c/.  Michelel,  pp.  Itf5,  206.  As  to  the  "scolatio,"  or  ihrowinR  of  tlie 
earth  into  the  breast  of  the  grantee,  see:  Du  Cangc,  Dig.  X,  1,  4,  2;  "fj.  Sal.," 
SSC'lemppulverem"),  BwTf/ui>iFi,  "Triidttio.  Fieta,"  p.  131;  "Z-  S.S  ,0  A.," 
ISdO,  p.  2£S  (clod  of  earth  thrown  into  the  i^loak  of  the  purchaser  in  the  pros> 
encc  of  witnesses,  after  which  the  two  piulioa  took  each  other  by  the  riiiht  iuuid 
and  aeitcd.  each  other's  beorda,  while  suyin;;  that  the  owneralup  of  the  granlee 
nhalL  he  an  firni  aa  the  beard  ia  firmly  BmM?d  to  the  chin.  Sworila  thru.'^t  into 
the  ground  in  1680);  im,  270  ("Bpon"  wid  "r»sm"  in  18191:  "C^n..  d^-  SI. 
P^T6"  of  ChwtrM,  I.CXXIV;  of  Climy,  no.  10,  etc.;  "N,  R.  H.,"  188.5,  a06. 

*  "Per  Odtio  et  onaticula"  or  "et  axadoria,"  door  and  hin^.  Poal,  "Eng- 
lish Law," 

*  \n  to  the  symbolism  of  the  hnnd.<^.  "Mundium."  InvEstiture  by«imple 
" Handachlag,"  in  pvir^  the  hand:  Pirird,  p.  1.52  (in  875).  As  to  the"mfinua 
veslilB,"  r/.  liemlfT,  1.  96;  .imira,  I38,_  The  nlove  is  not  onJ^  a  symbol  made 
use  of  for  the  formation  of  contracts,  it  is  also  a  a^-mbol  of  investiture:  "per 
wantonem."  Instead  of  a  glove  they  also  make  use  of  a  guantlelf?!.  "'\V[fta- 
delancl;  per  festueum  atquc  aodclanriua,  per  wadium  ct  andelnii.cuin":  see 
Du  Cantc;  Grimm,  "R.  IS&,  Unle^a  on«  traiulate"andelans;  "  by  a  hand 
claap  ("Band,"  hand :  " langeo,"  to  cla^sp).  In  Boxony  the dc^rlaratioo  iemadc 
"CurVBtis  difftis":  SchrMder,  p.  59;  A>»ifa,  "Dresden.  BilderhandMlmft 
<l6s  Saehaenspiegelft,"  1902  (one  is  struck  with  the  care  with  which  the  mov&- 
mmta  of  the  hands  and  the--  bnAy  are  de^eribed;  the  artist  has  Gtilarsed  the 
hands  and  leni([thened  the  fingers  in  order  that  one  may  clcarlv  see  the  gesliire 
pmcribed  by  cuatom):  "Annal.,"  of  Einhard,  ad.  in  776;  ''Cnpit.  de  part.. 
Saxon."  27  (1.  70). 

*  SchiipffT,  p,  I4S:  "Roth..''  157,  172.  373.  386;  "I,iut.."  54,  Prwf,  "In- 
veatilnre  of  Ficfa."  Inveatiture"pcrbaciilum.  fufltem,  calamum.  lienum,  veru, 
yirgam''':  see  Ou  Cange,  The  "featitca"sen.'ese8pccia]Iv  faruhandfKnraeDt;  in 
thiscftwit  is  thrown:  Roriirr.  "Form.."  286  ("Sene,"  19);  nfrffiifi.  no.  137.— 
^t,  vrb&tever  may  hAVe  been  enii,  it  b  ako  made  use  of  a  3Vinl»1  of  the 
putting  in  powesaion  fdeliTery  "per  bwtulum")'  "Form,  tindrnbroe," 
IS;  "Cartul.  Langob.,"  2;  see  Haipitau,  "Fust.."  "Rain."  As  to  the  nature  and 
the  part  plsv«d  by  the  "fsstuca,"  eontroverev.  CT.  post.  "  Contracts," 
"Cart,  de  St.^Bertin,"  no.  29;  "L.  Rom.  Cur.,"  24,  2  (Paul,  2,  3,  1);  D.  Kow. 
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Tliese  methods  allowed  the  parties  to  carry  out  the  delivery 
away  from  the  land, — in  court,  for  eataniple,  —  and  the  trans- 
fer of  the  immovable  property  was  then  reduced  to  a  simple 
declaration  confirmed  by  the  throwing  of  the  "festiica"  ("per 
festucam  se  exltum  dicere,  se  absacitum  faeere").'  "exfestucatio," 
"warpitio  resignatio"  {cf.  the  "Auflassiing"  of  the  German  law  of 
the  Middle  Ages). 

§  295.  Tho  Same. — The  symbohcal  delivery  originally  appeared, 
so  it  Mems,,  under  the  form  of  doIiTery  In  coiirt.'  Before  the  tribu- 
nal of  the  Prankish  king,'  in  actions  relating  to  claims  to  immov- 
abiea,*  the  party  who  lost  was  held  bound  immediately  to  carry  out 
the  restitution  of  the  land  to  the  party  who  won ;  the  land  was  aban- 
doned, "per  festueam."  The  same  procedure  was  made  use  of  at 
the  end  of  the  eighteenth  century  before  the  ordinary  tribunals.* 
It  could  not  have  been  long  before  3>TnboUcal  delivery  not  per- 
formed in  court,  was  looked  upon  as  regular,''  It  does  not  aeem  that 
delivery  "in  mallo"  was  made  obligatory.'  The  Cftpitular>'  of  809, 

KflJe,  "Preilv<!a,"  HO.  64.  The  monk  renounces  the  WOrld  "eum  slipula."  In 
the  "  Roin&n  de  Rfnarf  the  king,  tnlting  the  wisp  of  slraw  pardona  Renart 
for  all  bia  mUd^eda.  The  "Proceres  Francorma"  denljLre  wljile  throwing  the 
"Ceatuca"  that  thoy  no  longer  recomize  Chjirles  the  Simple  oa  their  "Bemor": 
Ferti,  "M.  G,  H.,S.  S.,"  IV,  124.  The  "fesLticn"  is  aome limes  replaced  in  the 
twelfili  and  thirtoentli  eentmiea  by  the  thread  of  ci  garment  or  a  hair  of  the 
beard:  ibid.,  II,  374;  "Ord.  dcs  Mjiiours,"  pp.  3I&,  322  ('■  M.  R,  H,"  I87S), 

'  Cf.  the  preceding  note.  In  title  58  of  the  "  L.  Sal.,"  "de  Chrene  cruda," 
the  inaolvent  throws  earth  upon  his  relatives.  Then  he  goes  away,  —  that  ia 
to  say,  abandoDi;  the  house  and  the  etKslosure  by  cllmbinj;  over  the  hedge  whiiofa 
aervea  to  oloae  it'miOeffcke'i,  "  L.  Sal-."  p.  217.  —  There  is  no  raention  made  of 
the  throwing  of  the  "fcstaw";  "App.  Marciiilfi,"  10;  ThSmnin,  "Twites," 
noB.  13(J,  141,  148,  etc.  Aa  to  deliverj'  to  a  third  party  ("Salmaiin"),  wh^a  u 
charged  with  giving  the  thing  to  some  designated  person,  c^.Stobbe,  "Z.  R.  G.," 
VIl,  405;  Th&ienin,  no.  124.  Post,  "Testamentary  Executors^"  "  Appo-intmeat 
of  an  Heir." 

'  Examplf-in  TbSvenin.  "Textes,'' Table,  sec  " Tradition '■  (no.  132,  eto.).— 
It  is  clpar  that  symbolical  deSivery  is  not  by  itself  d.  legal  act  any  more  than 
invealiture, 

'  Peru,  "Dipl.,"  I,  M,  35  fin  658),  73  fin  709  fictitious  action);  A.  16,  18, 
21,  22  fin  746-750).  Cf.  Habner,  "Z.  S.  8.,  G.  A.,"  1891;  Stvlz,  iind.,  1896. 154. 

•  Schuv/er,  p.  110. 

•  D.  Vm^rn^,  "Preuvea,"  no.  6  (in  781);  "Trad.  Piild.,"  in  819. 

•  According  to  Sohm,  p.  fli,  the  validity  of  extrajudicifll,  eyroboliflal  de- 
livery was  only  rofwwnized  in  the  middle  of  the  niath  century;  the  Capttulnry 
of  817,  P,  6,  Btill  looted  upon  real  invpsti ture  as  a  nfi<'csi*ity,  bcnause  it  com- 

Billed  the  man  Parrying  out  the  delivery  to  give  "fidejusaorea  veafltitne." 
ut  I  have  difficulty  in  considering  this  argument  as  decisive.  The  "flde- 
jussorn  vpstiturae"  are  only  nec«isary  if  the  deliven,-  is  carried  on  at  a  distance. 
Already  dHtvery  "per  ■cartam"  was  admitted  with  its  full  effect  in  the  bar- 
barian legif^Iation,  Cf.  "Caplt,  Leg.  Add.."  80a,  c,  6  (I,  113);  817.(1,  282, 
379).   Cf.  I,  113.  151,  182  (Index.  Bee  "Traditio"). 

'  The  "L.  Rib.,"'  55,  1,  dedarea  that  delivery  should  be  made  "in  mallo," 
the  priee  paid,  ftnd  the  thing  rpceiv^d  (c-lod  of  eftrth,  sod?)  if  the  pufchaser 
mahea  to  hav*  a  " teatamBiitTini  venditionia."   Cf.  t.  60  {nothing,  in  I.  59, 
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Chap.  2G,  is  limited  to  the  prohibition  of  secret  deliverits  ("de 
traditionibus  ut  in  abscondito  non  fiant  propter  contentiones 
diveraaa");  they  must  take  place  "  coram  teatibus  legitimis."  But 
the  publicity  nith  which  the  "traditio  legitima"  was  sought  to  be 
surrounded  was  better  realized  than  ever  when  the  act  took  place 
"in  mallo";  in  order  to  give  voluntary  alienatiom  the  same  effects 
as  forced  alienation,  recourse  to  the  expedient  of  fictitious  actions 
of  claims  was  devised ; '  whether  it  were  a  question  of  real  or  ficti- 
tious actions,  the  intervention  of  the  tribunal  had  the  advantage 
of  setting  aside  beforehand  the  claims  of  third  partis,  and  of  giving 
the  grantee  a  secure  position.' 

§  29<3.  Puttlar  la  PoBBfl>»loii  In  Fact  was  thenceforth  distin- 
guished from  deliverj-  in  law,  as  it  liad  not  been  in  priim- 
tive  times  *  The  former  became  the  neeessarj'  coniplement  of 
the  latter.  The  terminology  commonly  adopted  in  our  day  re- 
serves for  delivery  in  law  the  name  of  "traditio,"  whereas,  the 
taking  of  possession  is  preferably  termed  "vestitura,"  and  the 
agreetoent  which  precedes  delivery,  and  which  ia  ordinarily  a 
sale,  is  sometimes  called  "sala."  But  the  wording  of  the  sources 
is  tar  from  being  as  clearly  defined  as  this;  these  words  are  often 
used  for  one  another.*  The  entering  into  possession  is  described, 

indiofttaa  tbat  a  piece  of  la.Dd  is  being  deaJt  ivitli;  ehould  one  not  understand  it 
SB  appl^n^  ta  a  beLq  of  a  mova.ble,  eoatrary  to  llie  Roneral  opinion?).  See 
tupra,  Capitulariea  of  803  and  S17.  Billow,  "  Ulrum  ad  Transfer  dom.  Reaig- 
nalione  Bolemni  in  Juiiieio  facta  Opus  fuflril,"  1870;  PeniU.  IV',  227.  Cf. 
"Eidict.  Th4t)d,,"  53:  if  there  it  no  niaRiatraie,  defendanl  "'dmimvir,"  the  de- 
livery must,  talie  place  before  at  leaat  ttiree  ' '  curiale^  " ;  even  llicn  it  la  aol  valid 
unless  the  entering  iato  poesessJoa  takes  place  to  the  knowledge  of  the  neigh- 
bors: Marculft,  I,  U;  Th&»tnin,  ooa.  81,  83,  121.,  124.   CJ.  S<fl>m,  a.  41. 

■  In  Enfiland  Bctitioua  aetiom  were  rwXta  to  fOT  ttwisttr  of  oWDef^liip 
until  1833. 

'  Post,  "Auflassung"  in  Germanie  law. 

■  VariViiia  systems  to  account  for  this  snlitting  up  of  ana  act  int«  two  dis- 
tinct Acts,  the  delivery  and  the  "vestitura. '  —  1st.  Public  dcliverv  "  in  raallo" 
in  Ihe  presence  of  tha  popular  assembly  is  connected  with  the  collective  fnrm 
of  omiership.  If  this  were  so.  it  would  have  b«>p  rigorously  demanrled  in  ihc 
most  ancient  document,  and  just  the  conlrarj-  ia  whnc  has  been  eatablishwl. 
—  2d,  Advantagoa  in  fact  resulting  from  pubhc  delivejy  {facility  of  proot 
protection  for  craniee).  Becret  purchase  seems  like  a  fraud.  Those  who  take 
part  ia  the  public  asaembly  tab  ail  up  their  rights.  According  t<>  thia  opinioA 
delivery  "tn  mailo"  muat  have  betn  required,  and  this  is  not  so. — 3d.  A 
borrowing  from  the  Roman  common  law,  imitation  of  the  d-eliverv  "pfif  cap- 
lam."  It  aeema  to  us  more  correct  to  sny  that  iheae  two  forma  of  3etivery  are 
derived  from  the  same  tendency.  —  4th-  Symbolical  delivery  was  applied  in 
cases  of  pft  for  the  benefit  of  tha  Church:  "Cartde  Redon.*'  no.  99  (m  869), 
143,  143,  etc.  Example  in  the  sixteenth  century  in  Switzerland:  Hiihtr,  IV, 
702.  —  5th.  The  cases  of  the  gi^'iiu;  up  of  poaecssion  at  taw  are  theoldoat  coHB 
of  symbolical  delivery  that  we  know  of. 

*  Thitttnin,  "Textes/'aee  Ind&x,  no,  62  ri  w?.;  see  i>u  Cange;  Grimm.  "R. 
A.,"  &5£  ("Sale"  and  "Gcfvere"),  £xprcaai6Qsaucbaa"Teiididiettradidi." 
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sometimes  with  great  laWshness  of  detwJ,  in  the  documents  of  the 
Middle  Ages  up  to  a  recent  period ;  the  new  owner  is  shown  riding 
over  the  land  on  horseback  or  in  a  eart  "in  signum  realia  et  vere 
apprehense  posaessionis,"  cuttiog  branches,  of  trees,  tearing  up 
tufts  of  grass,  causing  the  earth  to  be  worked,  entering  the  house, 
making  a  fire  therein,  embracing  a  column,  sitting  down  upon  a 
seat,  etc.  It  was  not  a  rare  thing  for  analogous  ceremonies  to  be 
practised  in  the  installation  of  functionaiies,  the  crownings  of 
kings,  the  enthroninfi  of  popes  and  bishops,'' 

§  297.  Juridical  Efl»eu  of  thase  Acta.  —  The  real  investiture  of 
the  primitive  law  conferred  possession  and  ownership  at  one  and 
the  same  time,'  When  the  delivery  and  the  investiture  became 
separated,  each  one  of  these  acts  had  its  own  special  effects.  If 
the  descriptions  which  are  found  in  documents  {the  "notitiije," 
made  of  th^-  transaction)  are  any  indication  of  the  importance 
which  the  taking  of  possession  in  fact  had,  it  is  no  less  true  tliat 
the  syrabolicat  delivery  constituted  in  law  the  essential  portion  of 
the  operation.  It  carried  with  it  the  transfer  of  ownership;  t!ie 
grantee  had  the  right  to  put  himself  in  possession  in  spite  of  the 
opposition  of  the  grantor,  or  of  third  parties  who  might  have  re- 
ceived the  land  from  him  (real  action).^  Between  two  successive 
assignees  of  the  same  assignor,  the  one  who  had  first  received 
delivery  was  preferred,  and  not  the  one  who  had  first  taken 
possession.* 

1  GHmm,  p.  184;  Mickelet,  !m,  di.;  Schupfer.  p.  \59:  PerHIe.  TV.  228; 
"R.  h.  Dr.,  I861}„  151 ;  XII,  p.  S5  (takins  possessioa  of  a  vilJage  La  Al§ace  id 
172S);  "Acad,  Toulouse,"  IVj  28.  In  the  archives  of  the  Hautij-Gaicinnfl 
are  to  be  found  documtinLs  catablishinK  the  coovcvonce  of  thp  builtlUg  of  the 
Temple  to  the  Order  of  tiaint  Jean  la  11:26  by  the  cowl  and.  the  keys  of  the 
dooni ;  the  jiH-inK  of  a  ^[ardcn  by  the  Hfiade  and  the  ring  (jf  the  door,  etc.  (coin- 
niunictttod  by  M-  PiMiiuier),  Ttt  what  extwmo  detaila  they  went  uae  may 
judge  by  this  citafjoii  twrrowed  from  Pollock  and  MaiUaitd,  II,  89,  3;  (lb? 
Rmnijiri  "Nfvereus  versus purietenn-epitmingei*."  AjsIc  the  "aeaaio  iriduaoa" 
ia  Germany,  ef.  Grimm,  p.  190;  Kraut,  p.  172',  Tkfvenin,  aoa.  121,  146,  ete-i 
solemn  "CireijiHia,"  Bmrier,  "Erbvertr.,"  1,  90. 

'  Theproviausly  e.visting  contract,  for  example,  the  "aula"  or  sale,  wna  only 
effective  if  it  was  niado  a  part  of  the  inveatiLure,  cf.  Sokm.  p.  98. 

*  Brunetii,  "Cod.  Dipl.  Tc»c.,"  I,  103.  —  Was  the  payment  of  tli«  price 
neceasaiy  to  the  validity  of  the  delivery?  "Rib.."  .W,  60;  "Bai,"  1.5.  2; 
Marcitlfe,  11,  19;  ScA-ip/er,  p.  141  (Lombard deeds) ;  Per(i;c,  IV,  225.  Thedcwls 
and  formulic  anconlina  to  the  Roniau  law  constantly  tntinl  ion  the  payment  of 
the  ^rice;  the  Geniiaaic  decda  ini^iet  rather  upon  the  ayniboU  of  the  delivery, 
ami  it  9l>enis  that  the  transfer  of  the  ownership  had  becom*  ftO  indtpend"'nt  act 
which  wa^i  vft3i.it  when  removw!  frdin  t     ponsi deration  upon  which  it  depended. 

*  "  Capil..,"  817  (I,  2^2,  3,S0),  e.  6:  delivery  earned  out  ouleide  of  the<!<)iinty 
where  the  land  was  iiituated;  il  Is  su!Iieii>nt  to  give  surety  that  one  will  per- 
form the  "vBBtitiira" ;  the  ownership  is  transferred  indepeadentlv  of  the  actual 
taking  of  po«8Msioii:  "Cap.  Olon.,'*  S25,  c.  II  (I,  331);  Aiiiiffise.  IX,  19; 
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§298.  Delivery  "Per  Cartun." '  —  It  was  customary  among 
the  Romans  to  draw  up  a  writing  in  order  to  establiali  the  transfer 
of  property,  and  to  give  it  to  the  grantee,  to  whom  it  served  as  a 
title.  The  Germans  had  recourse  to  this  proceeding  because  of 
its  practical  advantages,  but  they  gave  it  a  new  bearing  and  char- 
acter: the  giving  of  the  "carta"  became  for  them  the  symbol  of 
alienation; '  they  saw  a  deliverj'  "per  cartam"  *  where  there  was 
only  a  "traditio  cartffi"  for  the  Romans.  The  fusion  of  Roman 
pnictice  and  Germ^an  law  took  place  so  thoroughly  tliat  formulBC 
are  met  with  according  to  which,  upon  the  "carta"  laid  on  the 
ground,  there  was  placed  the  clod  of  earth  and  the  bough  of  the 
tree;  the  whole  thing  was  then  taken  up  from  the  ground  and 
presented  to  the  grantee,* 

{  299.  Feudal  Period.  — The  trao&formation  of  the  system  of 

TAAwnin,  no.  105,  eto.;  D.  VaiaaeMe.  no.  88;  Fumoi/aUi,  "Cod.  Dipl.  AmbroB.," 
BO.  5V :  Mrickelbcck.  "  Hist.  Eccl.  Fris.,"  no,  61 1 .  Sec  C3p<><;ially  the  example 
cited  by  Sckupfer,  p.  to4  e(  sea.  (dipl.  of  791 :  the  grantor  fakes  possesion  of 
biaoni)  uulhurity).  —  I'crtiU  t  iV,2'2ii,  iniMUtaiiw  that  delivery  doi«  not  tranafcr 
uwn-crHliipi.  but  Quly  L-rcuti^  tax  (fliIi|::itL'>a  to  put  the  {JurcLoHcr  in  {>cHj.'>(vt!ion; 
the  "fidfjus.iQre3  veatituhffi"  Would  l)«  ueceasAry,  beCailae  the  oKi[i)(atioii 
would  not  piis.*  to  the  heirs.   Cf.  Capitulary,  7,  CJ.  poH.,  "Gift  la  aot 

Equivaleat  to  Seisin." 

'  Example  in  Thiamin,  "TextM";  in  th*"  formuto  and  in  the  Cartularies, 
wh-ere  the  aymbole  are  u[t*n  laekinp,  —  for  example,  Cart,  of  Savigay,  of 
Bcauliey  etc.).  Cf.  the  rale,  "Ecciesla  m-it  lege  Bomana":  Biermann, 
-Trad.  FictA,"  1S91,  p.  IS  el  sea.,  33, 

'  Delivery  "per  ciularn"  ia  looked  upon  aa  the  equivalent  of  delivery  bv 
the  Germanic  methoiis.    For  e.^ajiiple,  "Form.  Lindenbr."':  '"Cart,  dc  Iteoon, 
no.  142.    Importance  of  tlie  (tivinn  of  the  "carta"  in  tht;  Anmlc^Siwoa  Imr: 
"Bncland."  p.  101,  n,  3,  beiii?ves  thai  the  Fraakisli  law  did  not  with- 

out difficulty  adtnit  th*  deliveiy  "  per  cartam  ";  tliua  in  the  "0«H,  I-orabard," 
he  points  out  that  the  d'^livery  taIcK  ploee  by  the  clod  of  #>arLh,  the  |^ov«.  «te. ; 
after  whieh  the  "carta"  ie  given  to  the  notaiy  "ad  .serilwndum."  Ta  the 
contrary,  Brunner,  op.  ni.  Cf.  "K.  V.  J.,"  7,  3.  3SS  (Tyrol). 

*  The  FraokiAh  king  traiisfers  the  owner^ihip  by  th^  giving  of  a  "Prm- 
ceptuna":  Sohm,  p.  101,  no.  3,  "in  f."  (bib).),  p.  116.  C/.  port,  Anglo-Saxon, 
"hoc  land." 

'  The  "levatio  carta"  seems  to  have  been  eRpecially  in  use  among  the 
Franka:  flrwirwtr.  "  Url*.,"  107;  "Z.  S.  S..  G  A.,'*^  1883.  lia.  Examples  in 
fiMtiw,  "Form.,"  aoa,  159,  314  w?.;  Thivenin,  "Textes,"  noo.  136,  137 
{Indes,  see  "TTadition,"  "Chm*");  "Cait.  Lanftob-";  "M.  G.  H..  L.  h." 
rV,fi95;  "M.  G.  H.,  Dipl.,"  no.  280;  "Bmg.,"  41;  "Alam.,"  1,19,20:  "Did.," 
15,  2  and  12;  "L.  Roin.  Cur,,"  24,  2;  Brunner,  "IJrlc.."  pp.  130,  28.t;  Pmtt, 
"N.  R.  H.,"  1880,  10;  PertUt,  IV,  228  e/  Mg.  In  the  thirteenth  eenturv  deliv- 
ery "per  cartam"  in  Etavariar  Haehirriin,  "System,  Baarb.  Meichelb  1K24, 
p.  204.  One  mast  distinguish  between  the  giiing  of  the  piuchtnent  lo  the 
notary  in  onler  that  he  may  draw  up  the  deed  ("traditio  ad  seribendum") 
from  the  f^^nng  of  it  to  ine  purchaacr  ("traditio  ad  proprium ") :  "Cart. 
Langnb.,"  form  2;  Porro,  "Cod.  EHpl.  Lann-,"  482.  The  notan-  confirms 
Ihegiving;  " poet traditam  ("cartwn"  wnderstoodleomclpvi etd«U  ;.fi^i4p/iT, 
p.  14S  rf  teg.;  Sl&itff,  "R.  Itenirg- "  ISOfl,  —Cf.  EnglLsh  law:  livery  in  deed 
and  p^nng  of  the  deed  and  a  clod  of  earth,  a  bough,  ete. :  Brunner,  "Uric.," 
p.  539. 
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the  ownership  of  land  which  characterizes  Feudalism  had  its  re- 
sult upon  the  methods  of  alienation.  Between  grantee  and 
grantor  the  lord  was  interposed,  which  resulted  in  making  the 
operation  more  compliicftted.  Even  orig^aally,  the  fief  and  the 
oopyhokl,  grants  which  are  made  "intuitu  p^rsonse,"  are  inalien- 
able, just  as  they  cannot  be  transmitted  by  inheritance;  the  vas- 
sal and  the  tenant  could  not  alienate  them;  the  most  that  was 
allowed  them  was  the  power  of  abandoning  the  land  which  they 
occupied,  in  which  case  it  reverted  to  the  lord;  he  kept  it  for  him- 
self or  dbposed  of  it  for  the  benefit  of  whom  he  pleased  by  mak- 
ing a  new  grant,'  Fiefs  and  copyholds  became  patrimonial,  — 
tliat  is  to  say,  they  could  be  inherited  and  they  were  alienable. 
But  the  feudal  theory  of  the  transfer  of  ownership  for  a  long  time 
felt  the  result  of  this  primitive  conception:'  this  is  the  point  of 
departure  and  the  foundation  of  it. 

§  300.  Flafs  and  Copjholds.^  ~  Alienation  is  divided  into  two 
acts:  (o)  Dissei&in  or  divesting;  the  vassal  or  the  copyholder  givea 
back  the  land  to  the  lord  from,  whom  he  holds  it  (lord  of  the  land), 
at  the  same  time  declaring  that  lie  disseises  Mmself  of  it  into  the 
hands  of  the  lord;  (&)  Investiture  for  the  fief,  giting  of  seisin  for 
the  copyhold;  they  still  say  "vest,"  "vesture,"  "werp,"  etc.;  the 
lord  delivers  the  land  to  the  grantee,  at  the  same  time  declaring 
that  he  seises  him  of  it.  Thus  one  can  say  that  alienation  takes 
place  by  means  of  disseiainns^sin,  tfCdting  and  divtsting*  If  a  fief 

•  "  L.  Feyd,."  3, 9, 44. 55; "  Ahs.  J«nia, 1, 64, 288, 397  («J.50 : "  Schwab- 
«iapsi?gftl,"  p.  68  (6(1.  MaliU).  Influence  of  these  ideas:  (a)  on  thfr  oiipoeity 
In  iLc^^mre  the  fiijf  (eommonpra,  pwplp  in  mortmain):  M(i?«-»ian(,  "Thfae 
(•■PrficMcnta  d-o  I'EdiL.  de  1749,"  IftOO).  (b)  on  partial  aJioDstion  (pro- 
iihition  of  cutting  down  the  fief);  r/.  "T.  A.  C.,  Norm.,"  89ei(ipg.,-  "Gr.  Cnut, 
Norm.,"  32,  115.  EnRlanri:  measurea  relative  to  sub-inf  cud  alio  n:  "Magna 
Chada."  3'2;  "Statute  Quia  Emptnrwf,"  which  had  the  effect  of  grcjitly 

extending  the  alieDittion  of  fi^fs;  FoUock,  "Land  Laws,"  p.  70.  No  on<'  but 
the  king  wuif  any  longer  permit.t«>j  to  make  alieniitlvns  in  FrankoJmoigne; 
it  WEL9  deaired,  in  fact,  that  the  grante*  of  a  portion  of  the  fief  bwjomc  the 
inunediflte  vftstiEJ  of  the  (lomina.tit  lord.  Pns/,  Englbh  Lnw-;  GUaaon,  "\mX,," 
TV,  253;  Cut  Pups,  pp.  46,  !02,  112:  Budierelbis,  "Inat.,"  p.  138. 

■  Aferlin,  in  Gnyfit,  sm  ''Devoirs  ae  Loi,"  p.  528  (ed.  1778);  he  who  Belli  the 
feudal  or  servile  ioheritanco  does  not  ipansfer  the  ownprship  thereof  to  the 
buyw;  he  mnrely  renounotw  the  riolit  which  he  holils  from  the  lord  and  de- 
prives himself  of  it,  handing  it  to  the  overseers  of  the  latter,  who  then  give  it 
to  tlie  purchaser,  about  a«  l-he  titulary  of  &  benefice  hands  in  his  resignation 
to  the  collator,  who  thnn  confers  it  upon  the  nerf^on  whom  the  toaa  raaigniog 
has  pciinl.ed  out  to  him.   Cf.  nho  "Resigning  from  an  01Ii{»." 

»  Pito'i,  "Thfae,"  1SB9  ("Invest,  ffodale  en  Dr.  Gemianique"). 

'  "L.  Feud,,"  2,  2;  "Out.  d'Artow,"^!.  Tanlxf,  XXIII  {p.  64>:  a  p^iioBa] 
bclDDging  c(Ln  be  Bdld  in  tKttm  ciisw:  by  agreement  of  the  heir,  Weau-ne  of 
poverty,  anrt  to  buy  a  more  fitting  inheritance.  After  the  lord  and  the  men 
of  IiIb  court  have  aseertaintxi  that  the  vendor  has  not  encumbered  the  liukd 
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is  concernetl,  swearing  of  fealty  and  homage  are  joined  to  the  in- 
vestiturei  tliis  ia  tlie  principal  difference  that  is  to  be  observed 
between  the  alienatiun  of  the  fief  and  that  of  the  copyhold.'  In 
botli  cases  the  land  is  supposed  to  revert  to  the  grantor,  which 
permits  him  to  exercise  the  right  of  repurchase  by  way  of  reten- 
tion,^ and  the  more  eaaily  to  demand  the  transfer  tax.*  Dissei:tin 
and  seisin  were  ordinarily  carried  out  by  means  of  the  giving  of 
die  twig,  or  the  stick,  the  piece  of  wood  and  some  earth,  the  litick 
iiom  the  border  of  the  wood;  these  symbohcal  objects  passed 
from  the  hands  of  the  grantor  into  those  of  the  lord,  and  from  the 
latter  they  passed  to  tlie  grantee.*  For  the  investiture  of  large 
fiefs,  either  at  the  death  of  the  vassal  or  in  case  of  alienation,  use 
was  made  of  the  banner,  the  sceptre,  tlie  lance,  or  the  sword."  It 

(by  mfans  of  an  aasipiment,  peat,  "Mortgn^")  the  latter  buys  brick  the 
inheritance  by  the  branch  and  the  rcwi  ("raim  et  baaton")  from  the  lord. 
The  ctiurt,  upon  the  demaiKl  of  the  lord,  pronouiiceij  juttgiaent  lo  the  effect 
thtkt  i.he  lord  pvo  th&  eeiain  to  the  pufeluisMj  ani  the  lord  then  Joea  ao,  aftef 
ba^-ibf!  asked  the  seller  if  he  has  been  pa.id  an<l  if  he  ia  sure  of  the  tnti*'grity 
of  the  purchaser,  by  Baying  lo  the  pun^haser,  "  I  give  you  the  seiaiD.  cKcept- 
innall  inv  rights'':  "Gr.Coutdc  Fr,"  11,23  (p,2G4).  Cf.  u.25,  2IS;  Dtsmam. 
189;  ■■Cout.  Not.."  124,  135.  72,  53;  BoiiLiliiHT,  I,  67,  p. 397  (od.  ltKW);i.oj/sd, 
641.  The  "Granti  Ckiul.,"  loc.  cU..  no  duubt  estftblbhe*  the  gfnend.cuatum 
by  Bayui)c  that  one  ahoufd  oblAin  letters  of  aeiain,  CJ.  Bcaamnrtmr,  20.  35; 
9,  4;  "Const,  du  ChAt.,"  H  82,  fih,  8fi;  ^' Schwabenspiegel."  ed,  MtU.,  p.  75; 
"Am.  de  JtSrus.,"  "C.  dca  Bourg,,"  II,  2M,  271  «l  seo..  ed.  B. 

'  Accoidiiig  to  the  "L.  Feud.,"  2,  i,  investiture  jihould  precede  fealty  and 
homase:  "Gr.  Cout.,"  p.  271. 

•  See:  "H«tr4it  Bwfl.,"  51,  21;  DamatM,  Wl  "Gr,  Cput  ,"  2,  2o,  Cf. 
"PariC  20. 

"  lieaumanoir,  27,  7;  DemiaTM  189  et  setj.,  201,  36i;  "Gr.  Cout,,"  pp.  285, 
273.  For  the  fief,  the  lord's  fifth;  for  Ropyholds,  the  lord'«  duG  and  ^alcs: 
Loyael,  572  «  nea.,  and  trefilUes  on  the  Feudid  law, — for  examplr.  BouWrtc 
The  "Or.  Cout.,  '  op.  ci!.,  difltingiuBhes  between  waJea  and  Heisins,  the  due  to 
be  paid  because  of  the  sale  and  the  due  to  be  piud  because  of  the  investiture. 
BanitnaiuAr  only  spefika  of  sulca  (see  especially  c.  27  iind  c.  62);  tK^cording 
to  hjm  it  is  the  vendor  who  nay.t  them;  but,  as  they  come  out  of  the  inherit- 
ance, the  buyer  \s  authorized  to  keep  back  a  portion  of  the  priee  in  ordor  lo 
pay  theiH  if  it  ia  neeessary"  the  parlies  iiiay  f iirtherniorc  agree  that  tliiH  piy- 
rncnt  shall  be  ma<Je  by  the  biiyi^r.  Ami  Ttf>  doubi  it  i.'S  up<>a  the  huyor  that  the 
obbgation  comes  in  the  last  anaJyHis.  The  lonl  aoly  proceeds  to  give  ttciinn 
after  he  ha^  been  paid:  "Gr.  Cout.,"  pp.  267,  278  ("Quint  ot  Requint"); 
"Pari.^,"  24.  — r/.  "Toulouse,"  135,  137,  142  el  aog.;  " MoalpemBT,"  U,  41, 
61,  6C.  lOS.  Vlir;  ■■Bordeaux,"  12S. 

Du.  Cange.  loc.  cU.:  RnQiteitit.  eeo  "Rain,"  "Mettre  la  main  au  bwtlon" 
(the  vassid  ran  have  the  msc  of  hia  fief  until  it  is  taken  posseanion  of  by  the 
rod  or  until  he  is  freed  from  hia  oathj,  "Adh^^ritjuice"  (taking  of  BeLim  by 
the  purchaior),  "  I>Sshdritance"  (diainhcritinK);  Brodeau,  oa  51.  "Parifl, 
no,  7  (hibl.);  Paaguier,  "Rcch.  de  la  Fnutc^,"  8,  58:  ^omHifoes  it  ia  the  Hell« 
And  sometimes  it  la  the  judge  who  givcis  tht  rod  to  the  buyer  (cf.  pMl,  "  Free- 
holds"): "Ass.  de  16rm.,"  1,  p.  2iS  (ed.  B.);  II,  p.  253  (at  law);  ''Parloif 
KIM  Bpuik.."  pp.  145,  162;  auj>ra.  p.  317.  2. 

•  "L,  Feuff..  '  2,  2.  Cf,  2.  33,  ete.;  if^iflUMu,  see  "Rain";  fia  Caiige.  toe.  riL 
To  the  lance  was  also  ad<led  the  »taiLdar<i  for  the  iRvestiture  of  principalities. 
The  bi!«hopa  and  al^ta  were  invented  with  tbcir  officer  by  the  giving  of  the 
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was  not  upon  the  land  itself  that  these  formalities  took  place,  I)ut 
at  the  lord's  court,  before  the  lord  or  his  officer.'  By  this  means 
the  exigencies  of  the  old  law  were  satisfied,  as  far  aa  publicity  was 
concerned,  and  the  usage  of  symbolical  <lcliveriies  and  deliveries  in 
law  was  upheid.  It  would  have  been  hardly  practioal,  and  scarcely 
in  aecord  with  the  part  played  by  the  lord  in  this  act,  to  compel 
him  to  go  upon  the  land.'  Under  these  conditions  the  investiture 
of  the  fief,  or  the  taking  of  the  seisin  of  the  copyhold,  had  to  be 
accompanied  by  a  putting  in  possession  in  fact,  in  order  to  pro- 
cure for  the  grantee  all  the  advantages  of  possession ;  *  it  was  also 
preceded  by  a  preHminarjf  iigreemmt,  a  soft  of  "juata  causa  tra- 
ditionis,"  *  But  of  these  three  act^,  the  one  which  carried  out 
the  transfer  of  ownerahlp  was  the  investiture  or  giving  of  seisin.* 
One  may  even  ask  oneself  if  this  did  not  mean  the  acquiring  of 
the  possession  in  law,  —  that  is  to  aay,  of  the  right  to  bring  the 
possessory  actions.*  It  is  beyond  a  doubt  that  the  grantee  who 
was  invested,  or  given  the  seisin,  had  the  right  to  enter  into 
possession  upon  his  own  authority.'   The  investiture  was  estab- 

"vifga.  pastoralia,"  of  the  eroilet  and  the  fing:  "S:ichfl(!nflp.,"  3,  80.  1.  As  to 
the  "(luerelle  dea  investllurea"  [ftasize*  of  invesliturca),  cj".  Sctit-anief,  p.  J^iS; 
Emmn,  "Bibl.  Ec.  Haut«8  Et,,"  I,  (Yi>M  deCharlreji). 

'  Supra,  notes.  To.  the  contrary,  "  Bayoimi.',"  Kl,  1:  the  lord  of  the  maDor 
goes  upon  the  land  JtnJ  withdraws  the  sdliT  from  it  upon  payment  iif  n.  due 
for  K<^inE  out  and  iiutalU  the  buyer  ii|>on  it  upon  pavment  of  a  (tue  of  eatry. 

'  "Parii^,"  63;  Loifxet.  531  (porialdc  rent). 

'^Con  the  tenure  of  .a  year  and  a  day  take  the  place  of  the  BeiKaioriul  in- 
veatiturB  as  agaiiiat  third  partlt^a?    Desinaren,  139. 

'  The  mou  sf  lling  keeps  the  ownershtp  until  the  lord  hu  conferred  seiMn; 
but  the  seller  can  be  compelled  to  carry  out  the  investing  or  the  conferring  tfi 
the  aeiain:  Baularic,  I,  67;  Altwufno noiV,  e,  27,  7,  8  (if  there  has  been  a  giving 
of  seisin  the  seller  eannot  take  baek  bis  land  excepting  by  virtue  ot  a  now  huIo)  ; 
Ben'tmimoir.  35,20  (dwlof  sale);  23  (letters of  leasing);  "Gr.  Cout.,"  pp.  2tj6, 
267.  301;  Bienttann.  "Trad,  FScta,"  p.  277  <bibl.>- 

*  Procedure  in  a  case  where  the  lord  refuaes  to  give  the  Beisin;  "Gr.  Cout.," 
pp.  268,  2SI).  2S5, 

*  Docs  not  the  Hei^ierial  fdvinz  of  seisin  whirh  makes  the  buyer  the 
ovraer  alao  rmiko  him  the  poaseseorf  Desnmrrs.  G'2,  177;  "Cout.  Not.,"  53; 
"Gr.  Cout.."  2,  Ifl,  j>.  234;  Rigueau.  "Chisa.,"  eee  "Vwt:  inrcstitura  non 
faeit  poase^aorem";  Lo\fsei,  747.  —  The  tendency  of  the  Honjaniats  is  to  re- 
quire a  material  delivery.  Practice  resisted  thi&'.'Butmantt,  "Traditio  Picta," 
p.  61;  Oiti  Pipe,  "Q.,  41-S;  thp  inveistiture  doM  not  pvfi  pciaaaasion.  but 
the  riaht  of  putting  oneself  in  poaaeasinn  of  one's  own  a\ithontyr  tf.  "Q.," 
46  (where  he  diatinguish-ea  between  eopyholda  and  freeholda,  post,  "Clause  of 
Tenure  at  Will "). 

'  neaumanoir,  c.  34.  13:  the  purchaser  who  ha.!  been  givrn  the  seisin  by 
the  lord  niahea  to  take  poaHi^aiun  of  the  inheritance;  the  farm  tenant  or  the 
mortgagor  rppulsiea  him;  their  clairrw  will  be  set  anidc  by  the  law.  The  only 
meaus  that  the  Wm  tenant  unil  the  innrti^uffor  hav?  of  obtaini  hk  a  ntthl'  whinh 
they  con  oppose  to  the  purirhaser  con-stsi^  in  liaving  the  tieisin  conferred  upon 
tb^njtelves  by  the  lord  from  whom  the  land  Is  held.  Cf.  po«I,  "Stile  in  pre- 
ferred ta  lease." 
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lUhed  flt  an  early  period  by  a  written  deed;  but  in  the  eighteenth 
century  these  deeds  were  no  longer  required,  as  we  shall  see;  the 
acts  of  fealty  and  homage  took  their  place  as  regards  flefs,  and 
the  perfonnance  of  the  seigniorial  rights  as  rcgarda  copyholds. 
Moreover,  one  knows  Umt  the  seigniorial  rights  of  acknowl- 
edgracDt  and  census  were  often  established  by  means  of  the 

§301.  fb*  Sam*.  —  The  lord  gave  the  investiture,  "always 
saving  hII  rights."  '  The  result  of  this  reservation  was  that  the 
righta  of  third  parties  were  not  cleared  away,  as  one  would  be 
tempted  to  believe,  as  a  consequence  of  the  reversion  of  the  land 
to  the  lord.  It  is  probable  that  this  was  not  the  primitive  law; 
the  lord  ought  to  take  back  the  property  free  from  all  rights;  at 
leasts  th(«ie  which  his  vassal  or  his  copyholder  had  granted 
could  no  more  be  set  up  in  opposition  to  him  than  could  an  aliena- 
tion of  the  whole  property.'  The  only  doubtful  case  was  that  in 
which  ownership  was  contested;  the  grantor  might  be  only  an 
apparent  owner;  had  the  "veni3  domlaus"  the  right  to  reclaim 
the  property  as  his  own  after  the  investiture  or  pving  of  seisin  to 
a  third  part;.'?  The  answer  depended  on  the  r6le  one  gave  to  the 
lord  and  to  the  feudal  court ;  if  they  were  compelled  to  look  into  the 
circumstnncea  upon  which  the  alienation  was  based,  to  pass  upon 
the  rights  of  the  grantor,  then  the  confirmation  of  the  deed,  if  it 
was  done  with  a  knowledge  of  the  facts,  might  have  the  result  of 
e^ttinguishing  the  rights  of  third  parties,  even  supposing  that  they 
had  not  been  present.*  It  seems  as  though  this  tendency  were  to 
be  found  in  tlie  early  Feudal  law; '  but  it  was  the  contrarj*  tetiil- 
ency  wluch  prevailed.*  The  intervention  of  the  lord  and  of  his 
court  becomes  almost  a  mere  formality;  they  were  contented  with 
estimating  the  apparent  irregulurrty  of  the  tleed,  leaving  to  the 
tenure  of  a  year  and  a  day  the  efTect  of  speedily  wiping  out 
the  cluma  of  third  parties,  as  well  as  those  of  the  assignees  of 

1  Soo  Ftrriirt.  "Le  Parfait  Nature,"  I.  15,  o.  7  xad  8. 
»  ".IrtoiB,"  ••Gr.Cout.,"etc.;Beaumtt7Mnr,  20,2;  Kan'ft,  "Arch.de  Reims," 
I  644. 

'  •  See  "  Alienatioii  of  the  Fief." 
'  Precedents  in  Barbarian  law. 

*  This  IK  wliAt  mary  be  deduced  from  the  provisiona  of  the  "Asa,  dc  J£nu.," 
Jtvn  fl'fhtUn,  a.  185,  187  (I,  pp.  &4,  288, 297,  etc.);  from  the  "Cout.  d'.\rt«»," 
XXIIl,  and  from  Be^umanmr,  51,  18.  The  foudol  flourt  aasurea  iteell  of  thfl 
validity  of  the  rights  of  the  gr&ntor. 

'  "L.  Fpud.."  2,  S;  "Cout.  d'Artois,"  ed.  TaHif,  XXV;  Beaumanmr,  HI, 
18.  Simplv  beeause  the  mtm  who  has  beea  put  out  of  pwMeasion  Kwi  the 
■einn,  the  lord  xhould  invest  the  third  paxty  m  whoso  interest  the  diwasiD 
has  been  mode. 
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the  grantor,  or  those  of  his  family.'  The  investiture  or  ^ving  of 
seisin  thua  only  took  place  with  &  resen-ation  of  the  right  of  the 
lord  himself  and  the  rights  of  others. 

§  302,  Freehold  Tenure.*  —  There  could  be  no  queation,  as  far 
a.9  a  freehold  estate  waa  concerned,  of  the  investiture  or  giving 
of  seisin  by  the  lord,  because  disseisin  into  the  hands  of  the 
lord  would  have  been  a  denial  of  the  right  of  tlie  freeholder.^ 
The  law  of  the  barbarian  period  thus  persisted  on  principle,  ex- 
cepting for  a  tendency  to  assimilate  the  alienation  of  freehtilds  to 
that  of  6efs  or  copyholds.  In  the  South,  in  countrita  of  written 
law,  dehvery  takes  place  "per  cartam,"  or,  at  least,  a  deed  is 
drawn  up  by  the  notary  in  order  to  establish  the  sale  and  the 
deUvery  or  "  guirpitio. "  *  Without  doubt,  there  was  not  any  tak- 
ing of  possession  by  the  grantee;  the  parties  were  cxintent  with 
declaring  before  the  public  officer  that  they  had  sold  and  de- 
livered ("vendidi  et  tradidi").*  The  deed  once  drawn  up  and 
delivered  to  the  grantee,*  it  is  the  delivery  of  the  deed  ^  which  is 
sometimes  accompanied  by  symbolical  acts,  like  the  delivery  of 
the  notary's  pen.*  The  grantee,  by  virtue  of  this  act,  has  the  right 
to  put  himself  in  possession  by  hia  own  authority^*  But  under 
the  influence  of  the  Roman  law,  an  actual  delivery  prevailed 

'  See  "Tenure  of  a  Vear  and  a  Day." 

■  "I>ig.  Ital.,"  ees  "AUodio."  See  investiture  and  the  Kiving  ofpublio 
notice  at  Mets.  As  to  burgage  and  frw  urban  tenur';,  cf,  Ginevlai,  "Tn^ae," 
1900;  DesmareB,  "Et.  aijr  ia,  PrOprifiU5  foUai^re  daos  lea  Viiies  dlt  Moyen  Age," 
1898. 

•  "Gr,  Cout.,"  2.  33  (p,  32.5);  BoutiUur,  I,  83  Cp.  490,  cd.  1803). 

•  Esamplcs  in  the  C&rtularies  ("Cart,  de  St.^ernin,"  numerous  decda  of 
the  twfJftli  rentury:  we  reud  there  merely^  "Rurpivit  et  vendidit"  or  Bimilar 
formul^p;  "  facta  carta"  aod  the  dute;  "hujua  rei  auiit  teates  N."). 

'  "Coiit.  dc  Toulouse,"  Art.  93  (ed.  Tardifj;  Taniif,  "Dr.  PrivS  au  XIII" 

'  Thetw  tleeda  of  purchase  have  aerved  aa  a  baaia  for  the  drawing  up  of 
the  C&rtularies. 

'  "C'Me"  or  "c^dule"  (from  "echeda'"),  dsed,  writing:  Serres,  "Inat,," 
II,  1,  44:  tcigmvl  delivery,  vflur,h  takes  place  by  the  delivery  of  the  keya  aa 
well  as  tfajit  which  takes  place  by  the  lease  of  the  deed  or  of  the  pen  of  th-e 
notary,  which  are  menlioneti  in  the  I,  I,  "CchI.  Jiust.,"  "de  don,";  Soiiliilvea, 
"Coiit.  de  Toulouse,"  J770,  p.  236;  "Th&trie  et  Prat,  dea  Notaires,  '  Grenoblp. 
1929,  p.  141.  — ^Thia  menJLs  the  lease  or  handing  over  of  the  contrani,  of  sale, 
and  ttol  thedeeda  of  ownerslup  of  the  seller;  tliia  la  what  theexpreaHion  "Icaiie 
of  the  deed"  meanfl.  —  Aa  to  the  doctrine  of  the  GtoeaatorB  and  the  poat- 
Gloasators  cm  the  subject  of  th«  "iuatruiaonUUt.'^  troditio,"  c/.  Bkmuuut, 
"Troditio  Ficta,"  pp.  22,  47,  102,  273.  See  (specially  Ak.  "Lect.  ad.  1.  1, 
^  de  don,      v^Doidi  «t  traditur  indtriimentum  eraptionin.''   Pott,  nos.  23 

^t  ia  the  pen  with  which  they  write.  Somctimea  a  touching  of  the  htmiU 
of  the  BoltiT  aail  the  purciiaeer.  — '  Tlie  Romanists  protest  against  these  old 
pr&clicaa;  thua  SlosHensia  (cited  by  Gtti  fape,  "Q.,"  22). 

•  "TouIouBC,"  93.   Post,  DOS,  2Z  a  neq. 
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over  a  symbnlical  delivery;  practice  had  to  find  a  means  of  pre- 
aer\'ing  for  the  deed  its  former  eifecta  (see  below,  agreement  in  lieu 
of  delivery,  clause  of  tenure  at  will).^  —  In  countries  of  Customary 
law,  where  the  freehold  is  more  rarely  found,  the  law  13  rather 
confused.  The  drawing  up  of  a  written  matter  and  material  de- 
livery are  sometimes  required.*  At  other  times  the  parties  go 
before  the  lord  '  and  proceed  with  the  disseisin'seisin  without  the 
lord  himself  taking  any  part;  the  stick  passes  directly  from  the 
grantor  to  the  grantee;  or,  at  least,  if  the  lord  gives  it,'  it  b  not 
as  a  sign  of  his  soverign  power;  he  only  take^  part  in  the  matter 
in  order  to  give  it  the  required  publicity,  because  of  his  judicial 
authority,  which  extends  over  freeholds  as  it  does  over  fiefs  and 
manor?!  of  his  tenure.  This  is  the  system  of  the  Customs  of  public 
nams  descrilied  below.' 

§  3();i.  Monarchic  Period.  —  The  s,'i-stem  of  transfer  just  de- 
scribed followed  the  \nci3situde3  of  feudal  ownei^ihip,  and  was 
modified  like  the  latter,  or  even  almost  entirely  disappeared,  — 
so  much  so,  that  Customary  France  was  divided  into  two  parts 
upon  this  queation  of  the  transfer  of  ownership.  1st,  Couiitrt«e 
of  public  nBjnj,^  an  important  group  of  pro\'inces  of  the  North 
and  East,  to  which  the  Netherlands  were  attached  as  a  natural  de- 
pendency. 2d,  The  provinces  which  followeil  the  conunan  law, 
—  that  is  to  say,  the  larger  portion  of  the  Cnstomarj'  country, 
which  was  here  subjected  to  a  legislation  almost  identical  with 

*  Bierviann,  "Traflilio  Ficla,"  p.  37  el  seq. 

*  Boutarie.  1,  M:  a  declaratioii  made  tK!fore  a  nat.an'  and  letters,  or  tniu]« 
under  his  eeal  before  wilncssra,  if  he  baa  o  sua)  f.hal  is  known,  "Ijton,,"  135: 
taking  of  actual  jMiwflisaitrn;  "Sedao,"  217;  "Vitry,"  12^;  "Trgyw,"  144, 
pU:.\ChiTum,  "Alkui,"  191. 

*  "Hiuinaut."  106,  94,  30,  34  Caving  of  seisin  before  four  own*ra  of  fre»- 
holda  and  a  fifth  one  who  neks  them  to  catablish  the  trfniiarity  of  tht  trtuu- 
(Lfilion  conjures")):  Merlin,  "RSp^"  bpip  " Fmnnj-Alloeliof "';  "Giuenf*." 
16;  "Luionilwurg."  tit.  V;  Pwsl.  "N.  K.  H  ,"  188(J  (MeU);  Vann,  -Arch,  de 
Reims.  Cout- '*  I,  711. 

'  '"R^irw, '  162  et  w(.  (the  methotl  of  alienation  which  ia  uswJ  for  the 
copyhold  IB  appliied  to  the  freeholdl. 

'  There  ia  every  rea-inn  lo  believe  that  it  ia  cennected  with  the  method 
of  alif nation  of  the  feudal  periixl;  Snb-ioli,  "R.  IlaJ.  p.  I.  bc.  Giur.,"  IH,  2. 

*  [The  Frenth  word  "  NmiliBsenn'iil."  eo  iinportput  an  ft  ^la^fti^atioii,  ItllA 
eo  Iflany  ulld  various  SUiMpeticiti,'*,  Ihat  any  mtntnoft  Enfi:Iinh  W^iM,  convevins 
ftxed  implicalioM,  would  bp  radically  nii.olewiintr.  "N'antir"  ia  to  pledge 
or  lo  assurp;  yel  " nanl iaaeinpnt "  convpyp  Ihp  notifni  of  a  publie  r^giatration. 
Et>inoloiitpa!!\-.  (he  word  is  idraiienl  in  orijrin  with  our  now  oheolcl*  "n*in" 

SB  in  "withernam");  ihis  is  spen  Rpperinlly  in  the  hislonv  of  morlgrnim 
pott,  Topir  VI>.   To  ftvoid  ntisunders landing,  the  term  "public  nanva"  h&s 
licrc  bocn  coined  (sec  ''nam."  "nim,"  in  the  C^entury  Dictionarv).  This  kwpa 
the  French  root,  &nd  aiso  the  implication  iobcrent  in  the  I^rencb  word.  — 
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that  of  the  countries  of  ftTitten  law.  To  these  two  systems, 
which  were  still  in  force  at  the  time  of  the  Revolution^  we  may 
add  by  way  of  interesting  variations  the  Breton  Public  InvaBtiture, 
Takiog  b?  Procl&m&tion  at  Metz,  the  "AuflAUUng"  of  the  Ger- 
man law,  and,  Qiially,  the  EnfliBh  praeti«s  under  iis  difTcreut 
forms.  In  general,  everjTthere  there  is  a  tendency  to  get  away 
from  the  feudal  fonng.  because  they  are  troublesome,  and  be- 
cause they  no  longer  agree  with  tlie  condition  of  the  law.  The 
majority  of  the  Customs  went  too  far  in  obeying  this  need  of 
aimpiification  and  logic.  Others,  more  faithful  to  tradition,  re- 
spected the  old  forms;  they  even  finished  by  giving  them,  while 
they  touched  them  up  a  bit,  a  signification  and  a  bearing  which 
they  scarcely  had  when  they  originated;  by  diverting  them  from 
their  object,  they  were  brought  into  conformity  with  new  needs, 
and  there  were  discovered  in  them  advantages  of  a  nature  to 
make  up  for  the  fetters  upon  the  freedom  of  contracting  which 
they  carried  with  them.  Between  these  two  tendencies  the  Niuie- 
teenth  Century  hag  hesitated, 

§  304,  (I)  Customs  of  Public  Nam*.*  The  practice  of  public 
nams '  (of  duties  or  acts  of  law,^  seisin  taken  by  a  purchaser,  etc.)* 
is  only  a  changed  form  of  the  old  feudal  system,  and  was  main- 
tained In  tlie  Xorth  of  France  and  in  the  Netherlands '  because 
of  practical  advantages  which  were  foreign  to  the  original  con- 

'  Ragueau,  Guyot,  aec  "Nantisaetnent,"  "V^ture,"  "Devoira  de  Loi," 
"AdWritance,"  "Main  Asaifle."  "Mise  deFait,"  "Wtrp,"  "Gurpir,"  "Veat," 
etc.;  BrUt,  p.  ■903  (Belpoii  bibl);  Hiricourt,  "Veate  dea  1mm.  par  Dficret.," 
1739,  p.  264;  Dcsiiiarea,  op.  eU. 

'  Thia  word  has  two  Daeanings:  1st,  a  judicisJ  deed  or  group  of  the  formali- 
ties of  acU  of  la.w;  2d,  the  effect  of  this  deed,  —  that  is  to  say,  the  acquiailion 
of  an  iTjhefitan(!&  by  right  of  ownership,  luuiruct,  mortgage,  etc.  Cf.  "ofltn," 
"damps,"  "nantf!  pledge,  a  word  which  is  connected  vnih  the  German 
"nehmen,"  to  take  {Haltaia,  "Gloss,,"  1405);  "Summa  Norni.,"  VII,  "de 
liberatione,  namnorum";  SchtrtuI,  ''Ge».  d.  Angels.,"  "G3osb.,"  see  ''Nam," 
"Cout.  de  Reims."  Id  Varin,  "Arch,  de  R,,"  I,  733,  the  creditor  presents  to 
the  lord  (or  to  his  court)  bindina;  letters  of  debt  and  aska  him  to  accure 
thorn  out  of  the  ioheritances  held  from  him  as  fiefs  or  copyholds,  so  that 
he  ehfdl  not  iavest  any  o&e  with  th«e  iohehtences  excepting  subject  to  a 
mortgage. 

■  As  to  the  word  "loi."  (■/.  Rofpifau  C'Soia  de  ville  jurfe"  means  body  of 
aldermen;  "villes  de  lol  means  a  body  of  atdormon,  etc.),  "CEuvrea  de  loi" 
(acta  of  law)  tlius  means  "ceuvres  de  justice"  (acta  of  justiee,  or  of  the  court). 
C/.  "leffea,"  or  legal  pnxifs  of  the  "Summa  Norm.,"  10,  2  ("  toi  aimple"  means 
proof  01  oath;  "loi  apparaiesant "  means  proof  by  duel,  etc.). 

•  They  alao  say  "werp,"  disaeisin-eeijin,  converaion  into  money,  etc. 

•  "Hainaut,"  W;  "Li&ge,"  6;  "Artola,"  71;  "Lille"  C'U  Salle"),  10; 
"Vcnnaadoia,N.C.,"126  eteeq.;  "Cambray,"  5;  "Amiens,"  137;  "Chauny,"' 
2;  "Kcims,"  142,  162;  " Bouloonaie,"  115;  "Ponthieu."  HI;  "Dou^,"  ("des 
doa,  et  vend.");  "Ribemont,"  51;  "P^ronne,"  2M;  "Laon,"  12?;  '^'aJoia," 
13etteq.;"Sedm,"  25S;  "SenUs/'  19;  "■Xoyon,"  34. 
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ceptioi).  Tlie  soleiniiitiea  of  the  investiture,  or  the  gi^Tog  of 
seisin,  which  were  destined  to  assure  to  the  lord  the  payment  of 
his  profits,  served  especially  to  give  to  the  transfer,  or  to  the 
establishment  of  real  rights,  the  authenticity  and  publicity  which 
are  demanded  by  a  well-organiaed  system  of  land  credit.  At  least 
it  is  in  this  senst  that  the  law  progressed,  tending  more  and  mor^ 
to  depart  from  its  feudal  connection,^ 

§  305.  The  "Acta  of  Law"  consisted  in  the  vesting  and  divesting, 
such  as  we  have  described  them,  hut  with  this  difference,  that 
they  were  not  generally  carried  out  before  the  lord,'  but  before 
the  seigniorial  or  royal  judges.  The  tribunal  to  which  one  must 
apply  varies.  Sometiinea  a  distinction  is  made  between  fiefs  and 
villein  tenures,  in  conformitj'  with  the  Feudal  law;  In  the  case  of 
fiefs  it  13  the  feudal  court,  composed  of  a  bailiff  and  men  who  hold 
fiefg;  in  the  case  of  copyholds  the  aldermen's  court,  which  is  com- 
posed of  a  provost,  mayor  and  the  copyholders.  These  two  courts 
are  those  of  the  lord  of  the  tenure  within  which  the  property  is 
to  be  found;  sometimes,  due  to  a  noticeable  progress,  it  is  the  tri- 
bunal or  the  lawyers  of  the  locality  where  the  land  is  situated.* 
Freeholds  are  subjected  to  these  fottaahties  aa  well  as  fiefa  and 
copyholds,  —  at  least,  in  the  Netherlands  (for  example,  the  pres- 
ence of  four  freeholdera,  and  a  summonser  who  calls  upon  them, 
that  is  to  say,  require?  them  to  establish  the  regularity  of  the 
transaction).*  The  "  acts  of  law  "  are  thus  judicial  acts;  the  sym- 
bolical formalities  have  lost  their  importance  and  have  become 
detached  from  it  in  certain  Customs.  There  are  localities  where 
O'erything  is  reduced  to  a  simple  recognizing  of  the  contract  at 
law; '  the  same  persoa  could  then  play  the  part  of  grantor  and 

'  This  is  what  was  dedarwi  in  the  Placards  of  the  winces  of  th.^  Housp  of 
Austria  for  the  Nptherlands  of  FcbruJirj',  1523,  and  Dee.  fi,  laSfl:  to  nvoid 
ffQuda  ami  depeitful  selling;  c/  especially  the  "  Edit  Perpptiiel "  of  16il.  ThU 
Biotive  accounts  for  the  Mt.pnriiad:  of  the  feudal  cu.stom  to  freeholds  (r/.  as  to 
this,  "Hainsut."  lOfl),  publicity  by  nieaM  of  reKistt-rs.  Ordinarily,  it  was 
Kquired  that  contract»  tnutsferring  real  riehta  should  be  authentir:  "Ver^ 
miuidois,"  116; "  Reims,"  180;  ReeuUting  Order  of  ihe  Parliament  of  Flanders, 
Oct.  4.  1765;  .\ug.  27.  1978;  "  Rmsin,"  p.  444. 

•  Cf.,  however,  MerHn,  in  OvyQi.  ew  "Vhvoae  de  Loi"  (the  lord  cao 
r«plac«  tua  bailiff  or  hi«  provost,  because  thi^  comes  witlun  hia  gracious 
iuiwdiction). 

•  Dttmk  in  Jlf#rlin,  he.  eil.;  Briix,  p.  906;  ftMpiaet,  "Orig.."  no.  103; 
Placard  of  Sept.  !«.  1873, 

*  Placards  of  Feb.  10.  153S:  Dec.  6,  1588.   Holland:  vassals  a!ao.  "Hai- 
naut,"  ft&p  106;  ""Luxembourg."  5,  7  (under  the  autre  of  the  sky), 
"conjure    is  in  thei  Netherlands  a  formality  easeatial  to  every  public 
name. 

*  ".'Vmtena,"  137;  "Pfironne,"  264;  "Douai,"2,2. 
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grantee,  could  disseise  himself  in  the  name  of  the  grantor  and 
seise  himself  in  hia  oftm  name,  which  would  have  been  too  repug- 
nant in  a  pisce  where  the  eustom  of  tlie  giving  of  the  stiek  or 
the  fagot  had  persisted.^  Several  Customs  demanded  that  con* 
tracts  by  virtue  of  which  legul  duties  passed  should  be  proved  by 
means  of  authenticated  deeds.  As  in  the  caae  of  vesting  and  di- 
vesting, the  extent  and  the  limits  of  an  inheritance  which  was 
sold  or  mortgaged  had  to  be  specified  therein.*  From  this  it  re- 
gulted  that  general  mortgages  were  not  possible  in  countries  of 
public  naras,  any  more  than  were  secret  mortgages.*  The  pub- 
licity which  constituted  an  essential  element  of  the  system  of 
public  nams  would  have  been  temporary  if  it  had  been  limited 
to  the  formalities  of  vesting  and  divesting;  it  was  made  permanent 
by  demanding,  in  order  to  make  legal  duties  valid,  that  they 
should  be  registered  in  the  clerk's  office  of  the  judges  who  had 
received  them ;  *  for  the  register  upon  which,  in  the  order  of  thar 
dates,  the  gi^'ing  of  pledges  was  inscribed,  was  accessible  to  the 
public. 

I  306.  Thft  Same.  —  This  system  was  only  applied  to  the  alien- 
ation of  immovables  "inter  vivos";  alienations  "mortis  causa" 
(by  intestate  succession  and  by  will)  did  not  give  rise  to  it;  it 
was  then  said  that  the  tmnsfer  took  effect  by  operation  of  law. 
This  no  doubt  was  due  to  two  reasons,  —  first  of  all  to  the  feudal 
origin  of  public  nams,  and  then  again  to  the  fact  that  in  the  case 
of  changes  caused  by  death  the  transmission  of  property  was  sur- 
rounded with  a  sufficient  publicity  because  of  the  circumstances 
under  which  it  took  place.''  Subject  only  to  this  distinction,  one 
can  say  that  fthenations  of  a  part  were  not  treated  differently 
from  alienations  of  the  whole;  the  "acts  of  law"  were  thus 

"  "Verm,  T.  A,  C    91;  "N.  C."  120;  "LiUe,"  80;  "Artow,"  2,  7. 
»  "neiffis,"  176;  Edict  of  Apr,  1676,  eM. 

*  At  baot,  generally;  for  in  Vermandois,  at  Reimfi,  etc.,  public  DOtos 
waa  only  required  in  eases  of  raortgagcB  rormed  by  agreement.  Cf.  Merlin, 
see  "Nant./*  i  2;  "Cambrai,"  5,  11. 

*  "Vennandoia,"  119  et  aeq.;  "Reima,"  177:  "AmienB."  145;  Placard  of 
Sept.  18.  —Conlra:  "Artois,"  "Hiunaut,"  Merlin,  see  "Devoirs  do 
Loi."  — Giry,  "Hist,  de  St,-Omer,''p.  187:  "greffe  dea  werpe"  in  the  four- 
teenth century, 

*  Partitiona  becimse  qf  their  declaratDry  character  and  coatrivctE  of  mai- 
riftg'?  bepftuse  they  include  ttdvancemeftte  of  heirship  were  treated  in  the  sfune 
manner  aa  wills.  Let  ua  observe  outaide  of  any  divergenpie^  up&n  these  points 
that  there  ia  a  t^dencv  to  submit  u-illi^  t<^  a  indicia!  ratification  and  to  regis- 
tration. Gnyot.  see  "Rapport  de  Ixii."  " NaTitiasement";  Briti,  p.  912. — 
Alienalion?  oarrie*!  oat  by  the  sdvereipi  and  atienatlons  of  fictitioua  Lmmova- 
ble§  such  as  a  conatitut«d  rent  or  an  office,  are  also  converted  into  money 
of  absolute  right  because  of  other  motives:  Varin,  loc.  cU.,  ttipra. 
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required  in  order  to  establish  real  riglits,*  and' eapjecially  for  the 
establishment  of  a  mortgage.^ 

I  307.  The  Effects  o(  public  nami  are  remarkable.  —  (I)  "/li- 
ter pnriea."  The  ownership  is  not  transmitted  nor  the  real  right 
established  long  as  the  publii:  naoia  haa  not  taken  place.  This 
docs  not  mean  that  the  contract — for  example,  the  sale  — is 
not  valid;  it  holds  good,  and  there  resultg  therefrom  a  personal 
action  for  the  benefit  of  the  buyer  against  the  vendor.'  (11)  ''Erga 
alios."  All  the  more  can  the  alienation  not  be  challenged  by  third 
parties  on  the  ground  of  lack  of  investiture.  Of  two  grantees, 
the  Brat  who  takes  public  nam  prevails  over  the  other;  of  two 
mortgage  creditors,  the  first  who  takes  public  nam  is  preferred 
to  the  other  (excepting  if  there  has  been  fraud).  Thus  the  effect 
of  the  public  nam  13  to  get  rid  of  the  rights  of  third  parties  over 
the  immovable,  if  these  rights  have  not  themselves  been  vested 
by  means  of  the  taking  of  seisia  by  the  purchaser.  But  the 
"verus  dominus"  by  public  nam,  and  the  mortgage  creditor  by 
public  nam,  preserve  their  rights,  pursuant  to  the  feudal  rule 
(attti,  §  301)  that  the  lord  gives  the  seian,  always  sa^-ing  his 
right  and  that  of  others.  The  effect  of  Breton  public  investiture 
was  different,  as  we  shall  see;  for  the  basis  of  the  formalities  of 
that  system  was  a  summons  to  the  interested  parties  to  set  forth 
their  rights,  under  p>enalty  of  losing  them.  —  The  taking  of  pos- 
session in  fact  *  could  not  take  the  place  of  public  nams;  the 
most  that  it  allowed  a  grantee  was  to  make  use  of  the  posses- 
soiy  action;  *  but,  undoubtedly,  under  the  influence  of  the  Roman 
law,  in  the  end  it  was  admitted  that  prescription  (ten  year^  in 
Vennandois)  was  as  good  as  taking  of  sei^Nin  by  the  purchaser.* 

§  308.  Tha  Publlfl  Vam  Cuitomi  differed  too  greatly  from  the 
common  law  of  monarchic  France  to  remain  immune  from  an 
attempt  to  assail  their  special  system  with  relation  to  the  alien- 
ation of  immovables.  The  Edict  of  June,  1771,  Art.  35.  and  the 
Declaration  of  June  23,  1772,  abolished  thb  usage  of  seisin  and 

'  "EcKt  Perp.,"  July  12.  IflH.  Art/24  (Netherlands):  no  real  right  ovor 
immorablm  con  be  acquired  ual«33  by  &cta  of  law. 

■  " CaiaitTiaia,"  5,  Ij  "ConU  de  La.  S&U«  de  LiUe,"  three  motives  (or  creat- 
ing &  mortgage. 

'  Merlin,^.  125  (in  Guyot,  see  "Xant,"  ed.  1781,  XLT). 

'  The  taking  of  seisin  bv  the  purrhaser  gives  dim  tho  ownership  of  the 

Sropertv  and  ine  right  to  take  posstseion  of  it  of  his  own  authority:  "Li^ge^" 
,  S.   la  Venn&Ddois  taJcing  possession  in  fact  is  sufficient  in  the  caae  of 
treeholds. 

•  "VermMidois,"  I2fl;  "Chauny,"  M\  "Reims,"  167, 

I  "gedaa,"  261;  poaaceaioiL  of  ten  Years  ia  equivalent  to  i&mtitare. 

384 


Topic  6]         OWNEHSHIP  Oi"  QmOVABLEB  —  DELIVEHY 


[§  309 


public  nam  in  so  far  as  it  applied  to  mortgages.  But  their  pro- 
visions were  only  spptied  in  Picardy  and  in  V'ermandois  within 
the  jurisdiction  of  the  Parliament  of  Paris;  the  Parliament  of 
Flanders  and  the  Sovereign  Council  of  Artols  refused  to  record 
them.  Public  nam  was  only  really  done  away  witli  by  the  Law 
of  September  19-27,  1790,  Art.  3,  and  if  it  was  proscribed,  it  was 
because  of  its  feudal  character.  Moreover,  the  Revolutionarj-  law 
was  less  radical  in  reality  than  in  appearance;  if  the  idle  formalities 
of  vesting  and  divesting;  disappeared  from  localities  where  routine 
had  preserved  them,  the  registering  which  accorapaiiied  them  was 
preserved  under  the  name  of  tranaorlptlon.'  Deeds  of  conveyanc- 
ing and  mortgage  had  to  be  copied  upon  a  register  at  the  clerk's 
office  of  the  court  of  the  district  in  which  the  propert>"  was  situ- 
ated, under  penalty  of  not  being  valid  against  third  parties  who 
had  contract^  with  the  vendor  and  had  conformed  to  the  law: 
such  was,  at  least,  the  distinction  made  by  the  Law  of  the  1 1th 
Brumaire  of  the  year  VII  (2,  26).*  Thus,  public  nam  survived 
under  this  simplified  and  more  modem  form  of  transcription,  and 
the  Law  of  the  11th  Brumaire,  year  VII,  was  able  to  make  of  it 
the  basis  of  our  system  of  mortgages,  for  there  were  met  with 
therein  the  advantages  which  are  especially  sought  (or:  fadlilff  of 
proof,  publicity,  and  specialty.  If  the  Ci\il  Code  retrograded  by 
not  demanding  transcription  for  the  validity  of  the  alienation  of 
immovables,  the  Law  of  March  23,  185a,  revived  the  provisions  of 
the  Revolutionary  law  upon  this  point. 

§  309.  Cn)   Public   Investiture  by  Mflana  of  Proclamation " 

>  Transcription  tne^oa  Mipy.  The  ordlnAncee  dealing  with  fegistration 
prescribe  that  all  or  p»rt  of  the  deed  of  gift  should  be  transcribed  on  the 
register.  C/.jwsf,  "Gifta  "  — Aa  to  tranacription,  e/."R.h.  Dr.,"  1855,97,  471; 
Dramjird,  "Bibl.  du  Code  Civil."  FaU,  "System  of  MortgagM," 

*  Law  of  the  11th  Brum.,  yea*  VII,  2,  26:  transcription  in  the  office  where 
mortgages  are  kept.  The  Law  of  Sept.  20,  1790,  mwie  the  alienation  d^ 
pendent  upon  the  fact  of  transcription  without  making  any  distinction  be- 
tween third  partiea  and  the  partiea  themselves.  It  haa  been  contended  that 
the  Law  of  the  11th  Brum.,  year  VII,  made  this  distiu'Ction  an  a  coasequenee 
of  a  mistake  made  by  the  reporter,  CrasS'O'Us  (de  I'Hfrault),  upon  the  l^ela- 
tioo  of  the  countries  of  public  ^e,ms.  It  rather  e,  r««ult  of  th-e  change 
brought  about  by  ih^  Revolution  in  the  theory  of  public  nams.  The  prih- 
cipleaof  the  Feuflal  law  led  people  to  say  that  the  ownorship  waa  not  triuLaf erred 
even  "inter  partes"  tf  there  were  no  publio  nania;  but  in  the  modem  !aw  we 
have  ceased  to  bo  ooncemed  with  the  rigbttt  of  the  lord  and  only  take  into 
cooatderatioa  those  of  third  parties. 

»  "T.  A,  C,  Bret.."  ed.  Planiet,  c.  39,  40,  44  (com.  ti  the  14th  cent.;  c/. 
aa  to  the  date,  flrunner,  "Z.  3.  S.,  G.  A.,"  1898.  110);  "A.C,"  (1539),  267; 
"N.  C;'  (1580),  269;  "Comment."  by  D'.\rQentr6,  Saumueav.  etc. —See 
Guyol:  Coucha'irn,  "Thfee,"  1883  (bib),);  Planiol,  "N.R.H.,"  1890,  463; 
Chinon,  ••  L'Aocica  Droit  dans  le  Morbihau,"  ISM. 
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accDKting  to  the  Custom  of  Brittany.'  —  TMa  institution,  the  ex- 
istence of  which  is  not  verified  before  the  thirteenth  century,'  is 
connected  with  the  tenure  of  a  year  and  a  da;'.'  It  3er\'e9  to  pro- 
tect the  grantee,  in  the  first  place,  when  there  has  been  a  sale,  and 
afterwards  when  there  has  been  a  gift,  an  exchange,  or  an  aliena- 
tion of  part  of  a  nobleman's  inheritance  when  he  has  been  put  in 
actual  possession  by  an  onmer  who  has  hlmKlf  been  in  possession 
during  a  year,'  Three  "banniea"  or  proclamations  take  place 
when  Mass  is  over,  on  three  consecutive  Sundays,  with  the  ob- 
ject of  letting  tlie  pureliase  become  known  to  the  public*  In  the 
fourteenth  century  petitions  are  even  addressed,  in  order  to  be 
more  sure,  to  the  relatives  of  the  vendor.'  The  procedure  is 
concluded  by  the  certification  of  the  proclamation,  made  by  the 
tribuDal  within  whose  jurisdiction  the  inheritance  which  has  been 
sold  is  to  be  found ; '  and  this  tribunal  is  not  content  w-ith  giving 
effect  to  the  formaUtles  which  have  been  accorapliahed ;  it  pro- 
nounces a  real  adjudication  of  title  for  the  benefit  of  the  pur- 
chaser.* The  Edict  of  August,  1G20,  demanded  the  registration 
of  the  contract  before  any  taking  of  possession,  so  as  to  avoid 
alienations  which  were  sudden  and  of  such  a  nature  a3  to  escape 
the  knowledge  of  interested  parties  (thxis,  in  the  Civil  Code, 

■  X^rmttTidy  had,  AS  it  were,  an  ei»bri,'i>  of  ihia  ioatitution.  It  ja  oot  dealt 
with  in  the  "Summa,"  c.  116,  but  the  '  "Cflut."  of  15S3,  ^Vrt,  i52kteq.,  pn>- 
vidcB  foT  a  reiiriiDi;  of  tlie  contraK  of  sale  o-fter  Masa  is  over  on  three  conaMU' 
live  .Sundavs;  and  thesf  puhliciitinnH  are  enlerwl  on  the  back  of  the  contract. 
They  merely  -conslitutc  the  beginning  of  the  deiav  of  &  year  and  a  day  withia 
whidi  tiie  repurchase  by  a  person  of  the  same  lineage  may  be  cxercUedj  if 
thfisc  rEEwlings  have  not  takrn  place  this  repurchase  may  be  cxeraisnl  duniiK 
thirty  yeara:  Biunagc,  or  "Norm,,"  p.  355;  Houard,  "Diet.,"  aee  "Clameur. 
Cf.  aUo  Beawminiiir,  44.  25,  28. 

*  Deeds  of  the  eleventh  and  twelfth  centuriea,  —  no  proclamations;  but 
jniblidty  {witnessM,  suretios.  e«fils).  In  the  thirteenth  century  th«  prx>clB- 
matioba  are  lookiOd  upon  aa  ixiag  an  aneitnt  custom;  PlanM/p.  43S,  The 
oldest  d'Cede  in  which  they  ar«  mentioned  relate  to  compubory  sales. 

*  Or,  rather,  with  the  procedure  of  the  "mj9s.io  in  biuinum."  Poal,  "Dis- 
tinction between  Persona  who  are  Present  and  those  who  are  Absent,''  The 
necessity  of  a  year's  possession  on  the  part  of  the  grantur  is  only  a  discordant 
clement  in  the  Breton  system  of  public  investiture,  a  borrowing  from  the 
theorica  of  (he  Romaniata.  Post,  ''Common  Ca^tomnry  Law,  Cf.  pro- 
cedure of  the  farced  docrec  or  adjudication  upon  a  distraint  of  immovablea. 

'  No  public  inTestiture  for  IranaactioDB,  judgments  other  than  those  of 
as  odjudtcatioQ,  Dcr  for  a  mortKAge  -^hich  i»  an  accesAcr}'  of  daims, 

'  lb  the  dghteentb  century  the  proclamations  are  read  and  posted  Up. 

'  CJ.  " Repurchase  by  a  Person  of  the  Same  Lineage"  (offer).  Afterwards 
these  petitions  fell  ii»to  dwuae.  which  is  to  be  accounted  for  by  the  wrakening 
of  the  rights  of  the  famiJy. 

'  "T.  A.  C."  40.  A  certificate  Kiven  by  the  court  upon  the  record  of  the 
aergeant  who  has  made  tte  proclamiuiona.  C/.  Certification  of  the  public 
announce  men  ta  in  case  of  a  ccimpul3or>'  decree.^ 

'  Practice  bas  a  tendency  la  Has  direction:  it  admits  of  the  appeal, 
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transcription  precedes  paying  off).  Before  proceeding  to  the  first 
proclamation  it  was  compulsory  to  wait  for  the  expiration  of  six 
months,  dating;  from  the  time  of  registering.*  Public  investiture 
had  for  its  efect  the  confirDiing  of  the  purchase  by  making  it 
almost  invulnerable.'  Interested  parties  who  were  present,  that 
13  to  say,  who  happened  to  be  in  Brittany,  only  had  eight  days 
after  the  last  proclamalioD  to  ofTer  opposition ;  this  period  having 
expired,  they  were  foreclosed;  by  reason  of  its  shortness  it  was 
found  necessary  to  prolong  it  until  the  certificarion  of  the  proc- 
lamationa,  As  to  those  who  were  absent,  they  were  oiily  barred 
by  the  tenure  of  a  year  and  a  day  on  the  part  of  the  purchaser.' 
The  normal  encumbrances  on  ownership,  such  as  servitudes,  feudal 
rents,  and  ground  rents,  aurvived  public  investiture;  but  every 
other  right  over  the  immovable  dLs.appeared  as  though  by  the  effect 
of  a  pa>nng  oS:*  thus  the  power  of  repurchaaing  by  the  relatives  or 
the  lord,  the  rights  of  mortgage  creditors^  those  of  the  true  owner, 
and  even  those  which  guaranteed  the  payment  of  the  price  to  the 
vendor.  Public  investiture  remained  in  force  until  the  first  of 
Nivifise,  year  IV  (December  22,  1795) ;  tlie  Decree  of  the  9th  Mes- 
sidor  of  thfl  year  III,  which  repealed  them,  as  well  as  public  nams 
and  the  "acts  of  law"  (Art.  276),  went  into  effect  that  same  day, 
§  310.  (Ill)  InTestituTB  and  Glying  ot  Public  Notlca  at  Msts.^ 
— In  the  old  times  at  Metz, according  to  the  old  Cuatoma.the  trans' 
fer  of  the  ownership  of  real  property  took  place  by  proclamation 
in  court,  that  is  to  say.  in  the  presence  of  the  court  held  by  the 
aldermen  with  the  assistance  of  the  mayor,  who  alone  had  the 
right  to  pronounce  the  proclamation ; '  the  grantor  himself  in- 
vested the  purchaser  in  the  presence  of  the  aldermen  and  the  lead- 
ing men.   But  at  the  beginning  of  the  thirteenth  century  it  was  the 

'  People  compldned  that  public  iavcstiture  was  degeaeratEng  into  a  de^ 
Bpoiling. 

'  In  a  S3mtein  of  property  wluch  waa  as  complex  as  that  of  the  old  law 
the  publia  mveatiture  must  ha.re  appeared  as  a  real  benefit:  It  avoided  actions 
uid  aUowed  th«  pimhuer  to  dl&jKiiae  with  an  investigation  of  the  ri^t«  of 
his  grantor. 

'  A  thing  which  allowed  of  fraud:  people  who  wer«  abflent  lent  their 
names  to  the  relativea  who  were  presenc  and  took  back  the  land  for  tho 
latter. 

• '  The  purchaser  Iwcomea  the  owner,  although  the  seller  may  not  have 
been.  Neither  the  voluntary  decree  noi  the  public  nanus  have  auchlar-ieaching 
e&ecCa. 

'  /Vwf,  "  N.  R,  H.^"  1880, 1  aJid  301 ;  1878,  "L'Ordonnanra  den  Maioura," 
m  and  SS3;  "B.  de  LSgial.,"  1876  (Judgmeat  at  Metz  in  tho  thirteenth 
century), 

*  M  to  the  proclamatioiu  in  court  at  the  opening  of  the  term  of  the  latter, 
Prcet,  "N.  H.  H.,"  1878,  209.  —  See  pm',  Judicial '^^Auaaaaung." 
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mayor,  assisted  by  the  aldermen,  who  performed  the  imestiture, 
that  is  to  say,  who  gave  the  purchaser  the  seisin;  this  act  became 
one  of  public  authority,  perhaps  as  a  consequence  of  the  miQu- 
ence  of  the  Feudal  law.  It  was  not  long  before  they  went  further 
in  this  direction  and  gave  to  public  authority  a  more  important 
place;  during  the  course  of  the  thirteenth  century'  investiture 
was  supplanted  by  another  procedure,  the  ^ping  of  public  notice, 
that  is  to  say,  the  solemn  proclamation  of  the  taking  possession 
by  the  purchaser,  which  was  made  by  a  public  officer  under  the 
authority  of  the  mayor.  There  took  place  as  many  as  four  of  these 
pubhc  notices;  the  first  fixed  in  an  authentic  manner  the  begin- 
ning of  the  possession,  of  a  year  and  a  day,  which  should  do  away 
with  all  adverse  claims;  the  first  three  public  notices  were  pro- 
claimed within  the  year  at  the  courts  of  Easter,  Christmas,  and 
the  imddle  of  August;  at  the  fourth,  that  is  to  say,  at  the  begin- 
ning of  the  following  year,  the  proceeding  was  closed  and  the  right 
was  acquired.'  Up  to  that  time,  at  each  giving  of  notice*  inter- 
ested parties  had  the  right  to  offer  opposition  ("escotidit");  they 
were  even  asked  to  do  so,  as  is  shown  by  the  formula  which  were 
made  use  of;  the  master  alderman  said,  "I  give  pubhc  notice  for 

 in  copyholds  and  freeholda,^'  upoa  which  the  mayor  got 

up  and  cried  out  three  times,  "  Does  no  one  speak  against  these 
public  notices?  no  one  speaks";  and,  without  doubt,  if  no  one 
raised  any  protest,  the  master  alderman  replied,  "and  it  goes  on." 
These  formalities  accomplished ,  the  public  notice  was  cried  through 
the  town.  The  ^ving  of  public  notice  was  thua  superior  to  simple 
investiture;  it  was  surrounded  with  greater  publicity;  it  cleared 
off  the  rights  of  third  parties  who  had  neglected  to  appear  before 
the  aldermen  to  offer  opfX)aition.  This  accounts  for  the  giving  up 
of  investiture;  this  also  accounts  for  the  extension  which  was  af- 
forded to  the  method  of  public  notice;  it  was  made  use  of  for  every 
change  of  owoerhsip' "inter  ^ivos"  or  "causa  mortis,"  *  by  act 
of  law  or  by  extrajudidal  act.'  In  time  the  municipal  insUtution 

'  Before  1220  no  gi'^'iog  of  public  notice;  after  1263  no  more  investiture, 
'  loHcribinK  oi  the  giving  of  public  notice  upon  roUa  (wlii'ch  were  kept 
from  IS'JO  until  1546).  —  "Amieiw,"  1209.  46  (three  terms  of  court  i 

»  Oi  (*(iih!i.-i}iing  of  a  real  right.  Investiture  "en  aim  et  en  fond,'^  "inani 
et  tranffundo"  (d.  "Bynma."  meaning  "flupeipositum,"  "suppeHex")  is  the 
fp-uitiiig  of  abeofule  ovnerelup;  on  the  contrary,  inveetiture  in  "gaeiAre" 
le  c&nieid  out  by  way  of  a  pledge-  In  the  cas&  of  a  £ef  the  lord  alano  comemd 
the  investiture;  it  aeema  tOB-t  the  giving  of  public  notice  wu  possible  without 
bii  interTcnticin. 

*  Inheritance  upon  intestacy,  ©ft.  dower,  partition,  etc. 

*  Judicial  deeds  (which  were  ao  doubt  bhie  be^naingi  of  iiio  procedure}: 
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became  modified;'  the  forms  of  the  giving  of  public  notice  were 
simplified;  it  fell  into  decline,  and  in  the  sixteenth  century  we 
find  it  scarcely  made  use  of,  excepting  on  the  occasion  of  loans 
upon  immovables,^  until  in  1641  it  disappeared,  to  make  room 
for  the  mortgage  system  of  the  Custom  of  Paris.  If  it  is  easy 
to  understand  that  the  Customary  common  law  replaced  these 
archaic  usages,  their  origin  is,  without  doubt,  in  the  Prankish 
practices  of  the"missio  in  bannum,"  and  one  is  struck  by  their 
analogy  to  certain  institutions  of  countries  of  public  nams,  such 
as  the  seizure  and  delivery  in  fact* 

§311.  (IV)  Oftrman  Law.  —  Three  phases  are  to  be  distin- 
guished therein:  (a)  the  practice  of  the  barbarian  period,  which  we 
have  already  described;  (6)  the  system  of  thejudicial  "Auflassung" 
of  the  thirteenth  and  fourteenth  centuries ;  (c)  the  modern  system 
of  land  registers,  which  is  derived  therefrom,  although  it  is  inspired 
by  a  practical  object  which  is  entirely  different.  The  "Auflas- 
sung" of  the  Middle  Ages  is  especially  designed  to  protect  the  In- 
terests of  the  lord,  of  conmiunities  and  of  families ;  it  is  only  as  a 
side  issue  and  in  addition  to  this  that  third  parties  and  the  parties 
themselves  get  any  advantage  out  of  it.  On  the  other  hand,  under 
the  system  of  land  registers,  the  interest  of  thiwl  parties  and  of 
the  parties  themselves  is  alone  taken  into  consdderation.  It  was 
possible  for  evolution  to  take  place  in  this  direction  as  soon  as  the 
judicial  assembUes  in  which  the  free  men  only  had  the  right  to 
take  part,  upon  condition  of  being  land  owners,  ceased  to  be  held, 
and  in  proportion  as  plebeian  ownership  gained  strength  at  the 
expense  of  the  seigniorial  ownership,  individual  ownership  at  the 
expend  of  the  rights,  of  the  family.  The  Roman  law  contributed 
to  these  changes,  but  at  the  same  time  acted  as  a  disturbing 
force  in  the  progress  of  jurisprudence. 

The  "  Aufluiunc,"  or  giving  of  seisin  at  law,  is  very  closely  con- 
nected with  the  Prankish  usages;  we  have  already  seen  in  them 

d^very  in  court  (followimg  a  judgment);  "ealault,"  or  dislrdnt  upon  the 
movable  property  (entirety)  ot  the  debtor  by  the  creditor  who  is  upl  beld  by 
the  law;  conduit,"  or  being  put  in  poBseasion  of  an  inlteritancc  by  the  autltor- 
ity  of  law  aJter  the  "huohfnu'nt"  {proclamation)  oE  tbe  Thirteen  (authority 
of  the  poliv-e  power);  "iCiiiirement"  and  " roUverncnt,"  taking  of  posaea.iion 
by  the  creditor  of  the  inheritances  incumbered  with  rentd  and  their  tiiking 
back  by  the  utiebtor. 

'  In  1552.  After  1041  there  wore  no  more  aldermen,  mayora,  or  giviAg  of 
public  notice. 

"  Proet,  "N.lt  H.,'^  1880,  p.  371.  "Ord.,"  1564:  only  one  gi™ig  of  public 
aoliix.  Delay  ot  two  years  and  one  day. 

'  See  Guvoi  ("Main  ABsiee,"  etc.),  Po8(,  "Mortfiagea." 
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that  alienations  of  immovables  often  took  place  at  law  "in  mallo," 
in  the  Franidsb  practice.  The  "Sacliaeaspiegel"  makes  the  inter- 
ventioa  of  law  an  absolute  condition  of  the  transfer  of  prop- 
erty (I,  52,  1:  without  the  consent  of  the  heirs  and  without  the 
"echte  Ding,"  no  one  can  dispose  of  his  possessions  and  his  men). 
Thb  is  owing  to  the  fact  that  the  majority  of  possessions  are  firfs 
or  copyholds,  and  that  their  alienation  assumes  a  reversion  to 
the  lord,  —  a  reversion  which  takes  place  in  the  preseace  of  the 
feudal  court  or  of  the  plebeian  court  {which  is  the  old  "mallus" 
in  survival).  In  towns  the  jurisdiction  belonged  to  the  municipal 
authorities;  now  the  latter  must  have  some  interest  in  an  act 
which,  like  the  acquisition  of  land,  confers  importaot  rif^hts  and 
imposes  obligations  (such  as  that  of  contributing  to  the  public 
expenses);  alao,  it  is  not  rare  to  find  the  townsmen  of  a  locality 
forbidden  to  dispose  of  their  land$  for  the  benefit  of  anybody  ex- 
ceptingoneof  their  fellow  townsmen.'  From  this  it  resulted  that 
in  the  towns  the  "  Auflassung"  took  place  before  the  "StadtraUi  *' 
or  Council  of  Uie  town.  From  the  "Hofrecht"  '  and  the  "Stadt- 
rath"  the  necessity  of  the  act  at  law  attended  without  difficulty 
to  the  "Landrecht"  and  the  "  Landgerichte."  '  Moreover,  out- 
side of  motives  due  to  the  feudal  system  and  the  town  laws,  the 
interest  of  the  parties  and  that  of  third  parties  justified  this  ex- 
tension: facility  of  proof,  publicity  of  the  deed,  guarantees  a^inst 
third  parties,  —  such  were  the  advantages  of  the  system  of  the 
"Auflassung."  * 

The  formalities  of  the  "Auflassung"  are  the  following.  The 
parties,  after  hanng  come  to  terms  by  means  of  a  preliminary 
agreement  ("GelUbde,"  for  example,  sale)  which  corresponds  to 
the  "justa  causa  traditionis"  of  the  Homan  law.'  proceeded  at 
law  with  the  transfer  of  the  ownership  or  the  "Auflassung";  the 
giving  of  material  possession,  or  the  "  Einweisung/'  completes  the 
act.  Tlie  "Auflassung"  is  nothing  at  bottom  but  the  disseisin- 
seisin  of  the  French  law;  the  word  itself  signifies,  properly  speak- 

>  ffiTuiw,  n,  S5;  ffu6er,  IV,  706.  M..  in  France,  tf.  Oirwid,  U,  26Q. 

*  KxAmpIca  in  HubtTf  IV,  TOfl. 

»  "ScliwabpiiBp.,"  I.  38.  40;  ffuAw,  IV,  708. 

*  The  purties  received  tv  writiag  attxWtiiii;  the  wraveyance  and  furniahed 
with  tbe  sea)  if  tlie  judge  ("F^igunK");  this  wits  the  rbief  advaatace  coq- 
templatofl  Brut  of  all:  //ufcw,  IV.  703.  Thfr  judicial  <1«h1  rfiii  n-jt  hwome 
obligatory  in  RDmanic  HwitEerland,  whereas  it  was  obligatory  in.  Gortn&n 
Swit  Borland, 

*  From  this  there  arises  an  obligation  which  can  be  trangrtuttei]  to  the  heira: 
"Sachaen&p.,"  1, 9,Htt  mq.;  Dmnneck,  "Geftch.  d.  Gnmdugeath.  i.  Pteussen," 
1895. 
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ing,  dis3fiisin  or  quitting;  but  it  also  serves  to  designate  by  an 
extension  of  t!ie  whale  operatioti,  the  disseisin  and  the  giving  of 
Sei^n  which  follows  it.  The  grantor  declares  that  he  abandons  the 
land  for  the  benefit  of  the  grantee;  and  to  this  declaration  there  are 
joined  or  not,  according  to  localities,  the  old  formalities  of  the 
giving  of  the  glove,  the  stick,  the  clod  of  earth,  or  the  making 
of  the  sjTnbolical  gesture  ("cur\'atJ3  digitis").'  Upon  which,  the 
judge  caSls  upon  the  partieipanta  three  times  to  plead  their  rights, 
and  in  default  of  any  claims,  declares  that  the  right  has  been 
transferred,  that  is  to  say,  he  ratifies  the  act  and  places  hU  peace 
upon  the  property,  or,  in  other  words,  forbids  anyone  from  dis- 
turbing the  grantee.'  A  report  of  the  proceeding  is  drawn  up 
in  the  same  way  as  for  a  judgment  or  municipal  debate,  and 
inscribed  on  the  registers  of  the  court  or  of  the  Council  of  the 
town,  or  even  on  special  registers,  "libri  resignation um,"  which  are 
the  origin  of  the  modern  land  registers  ("Grundbiicher").  The 
inscribing  in  these  registers  constituted  a  proof,  just  as  the  testi- 
mony in  court.  In  certain  localities  this  inscription  came  to  be  the 
most  important  formality  and  the  "Auflaasung"  a  secondary  one 
(Bohemia,  thirteenth  century).^ 

The  effects  of  the  judicial  feoffment  in  German  law  are  more 
radical  than  those  of  the  French  public  nams.  The  ownership 
which  was  transmitted  *  was  not  such  as  the  man  making  the  grant 
had,  but  such  as  the  judge  declared  it  to  be,  so  that  the  situa- 
tion of  the  grantee  might  be  better  than  that  of  his  grantor; ' 
in  fact,  he  found  himself  protected  from  any  attack  by  virtue  of 
the  legal  formalities.  The  most  that  third  parties  ha<l  was  the 
resource  of  acting  within  a  year  and  a  day  before  the  "rechte 
Gewere"  was  required  by  him.*   The  part  played  by  the  tribunal 

*  In  m&nY  localltifts  giving  of  the  ownership  to  the  judRU  by  the  grantor  and 
•  transferor  it  by  the  judKe  to  the  xrantee.  Cf.  Sdxoay,  "  inveatitiira  allodialia." 

■  Legal  forms,  cj.  Lalnnd,  "  Verm.  Kl^  p.  236.  which  does  not  me  on  to 
*ay  that  there       a  firtitioug  ai^tiop-  —  Brunts,    Urk,,"  p,  2S6. 

*  ^k)'aietimes  conve'yB.nees  and  the  rormation  of  real  rights  ore  written  one 
after  the  other  in  the  order  of  their  date;  9on)etim<M  &  chunter  ia  owned  upon 
each  piece  of  land  bo  an  to  include  every  act  of  wha-t  might  be  railed  ita  civil 
■tatua:  searches  ihm  b<?eome  pnsier  and  moro  certain.  LKtlon  were  delivu^ 
to  the  partiea  (' ' Gericbtabrief, "  ■'Welircbricf"),  Stobbe,  5  67, 

*  Aa  to  ptMseasion  ("Gewere")  there  ia  a  controversy:  SCohht,  11,  Wl. 
Often  a  procedure  was  organised  fur  the"Eiiiweiai]nK";  "  Sackscnep.,"  Ill,  83 
("•Mia  triduana"). 

*  Hia  grantor  could  have  been  evicted  by  the  "  veros  domioua " ;  the  assign 
idfiii3iteE]KMedtatlusd»i|g«T,  But  thie  cofiseqUence  »>a«  not  at  Brst  FMOgmited 
becaiue  in  the  beg^nctng  the  judicial  deed  was  not  neceeaary.  Huber,  IV, 
704. 

*  PlcBcriptioa  may  maiiG  up  for  a  iack  of  "  AuflaaBung." 
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makes  this  consequence  a  reasonable  one;  it  took  an  active  part  in 
the  deed,  summoned  tbird  parties  to  plead  their  rightSj  and,  if  they 
did  not  raise  any  clauns  over  tlie  property,  placed  its  peace  Upon 
the  latter.  In  certain  localities  it  even  went  so  far  that  control  of 
the  court  modiSed  the  contract  itself,  which  serve!  as  a  foundation 
for  the  alienation  (sale,  gift,  etc.).'^  And,  in  order  to  give  more 
publicity  to  the  transaction,  when  justice  was  no  longer  rendered 
by  popular  aaaembliea,  it  was  sought  to  bring  it  to  the  notice 
of  everybody  by  means  of  public  placards. 

Thus  we  see  that  the  modem  system  of  land  registers,*  and  the 
principle  of  the  "legal  title"  which  gives  the  grantee  ao  much 
security,  and  which  places  landed  credit  upon  such  a  firm  basis, 
have  their  origin  in  the  "Auflaasung"  of  the  Middle  Ages,  very 
much  as  registration  sprang  out  of  public  nams  in  France.  But  the 
influence  of  Roman  law  distiifbed  and  complicated  in  a  singular 
manner  the  German  practi<»  from  the  sixteenth  century,^  The 
modern  legislator  has  had  to  make  it  over  and  put  some  order  into 
this  chaos,  so  a&  to  educe  from  it  the  system  of  mortgages  which 
has  been  proposed  in  our  days  as  a  model  for  other  countries,^ 

§  312.  (V)  The  Common  Law  of  th«  French  Customa.^  System 
of  Pratandod  Dslivery.  —  The  common  law  of  the  Customs  of  the 
sixteenth  century  is  formulated  by  Loysel,  746,  in  the  following 

1  Evber,  IV,  710:  thejfeveo  go  so  f tkr  cie  to  make  the  legal  "Fertigung" 
oblig&turv  for  the  formation  oi  a  contract,  in  the  aume  way  aa  elsewhere  iJicy 
require  tnc  drawing  up  of  a  notiirial  ih^id.  It  \»  only  in  niir  century  that  the 
contnitrt  aud  the  trmwkT  of  [>roperty  have  been  clearly  eeparntcd,  8cc  dsn 
the  Hyetem  pructiBed  al  Brfinen  einte  the  thirteenth  ceottiiy;  FromTnAofd, 
p.  150:  Ckadaiiutl,  "Bull,  de  Ia  Soc.  dt^  UgwI.  Conip,,"  1878^).  482. 

'  Bibl.  on  the  history  of  the  •'Grundbiichcr":  ifrvnner,  "Gnindi,,"  p.  I7fl; 
Htiber.  IV,  711;  Flammer,  '■  Dr.  CivU  tie  Clenfive."  p.  168;  "Z.  S.  S.,  G.  A./' 
1S93,  1:  Aubert,  "Z,  G«sch.  Deutch.  Grundbileher";  Rehme,  "Gesch.  d.  Mflii- 
ehtn.  Grundb.,''  1903  [in  the  "Ftstg.  f.  Fitting,"  HiJtel 

'  Thus  waa  re^-ivcd  the  iloiible  Qwnershi|)  of  the  -rlflsaic  Rftman  law.  by 
contrasting  the  '"dominum  dviile"  or  ownership  inscribn]  upon  tlie  liind  rc(ri»- 
ter,  upon  which  a  rcclaiiiiLag  cuuSd  be  ba«»«<l,  aad  wbiuh  could  be  luet  only^y 
another  registration,  alid  the  "donunum  nuturole,"  or  poeseaaion  baaed  upoa 
title,  prot^ted  by  the  (ictioQ  and  a  defense  "rei  Tcnditffi  et  triiditie."  Cf. 
Pnissian  "Landrecht,"  1,  10,  1  et  geq.  In  various  loetUitira  the  old  formahtieQ 
were  abandoned,  where  they  were  lookod  upon  as  a  hindrance  (every  cittsen 
baa  his  own  dianeery.  they  nay  in  Zurich,  —  that  i»  to  say,  that  he  himself 
aeeh  and  authenticates  his  deeda):  tiiermann,  "Tr&ditto  Kicta,"  1891.  Pott, 
"Common  I.^w  of  the  CiwUmw." 

*  Bmmwi, '■  Jjca Livrca FimcicrB et  tall^forme HypothCcaire,"  lS9l;"PrD0^»- 
Tcrbaux  de  la  ConuniBnioa  Extrap&rlem,  du  Cadastre,"  IS91  tt  aeg. 

Texta  in  the  "Confer.  deGufinoia,"  pp.  ;M4  and  315;  Ferrihe,  on  "Parja," 
S3  (bibl.)i  riro*iM>oH,  " De  Jure  Constituti  PooBOBOrii,'^'  "Opera,"  I&97,  IV; 
Domat,  "Uiis  Civ.,"  I,  2.  2;  PMia-,  "Propri6t4,"  IX,  p.  101,  ed.  fltv.;(?i*^ 
B«  "Tradition,"  "Claiige  de  Conatitut.,"  etc.;  sh  FerrOre,  D*ni*w(;  Bwuiyon, 
I,  pp.  270,  470  (ed,  1770).  Worka  on  Art«.711  and  U38or  the  Civil  Code, 
Dramard,  "Bibl.  du  Code  QvU";  "Encicl.  Giur.  Ital,,"  aoe  "ComI.  Pom." 
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tenns:  "Disseisin  and  seisin  mnde  in  the  presence  of  notaries  and 
witnesses  are  as  good  as,  and  are  the  equivalent  of,  delivery  and 
release  of  possession." '  In  contracts  which  transfer  immovable 
property  there  is  inserted  a  clanse  setting  forth  that  the  formalities 
of  disseisin-seisin  have  taken  place;  the  majority  of  the  time  this 
is  contrary'  to  the  truth;  the  notarial  report  is  untrue;  but  none  the 
less  are  these  formalities  held  to  have  been  carried  out.  The  de- 
livery on  paper  has  the  same  eHfeet  a3  aetua!  delivery.* 

§  313.  Th«  Sum*. — Origiii.' — Alongside  of  actual  deliver^',  we 
already  find  in  the  Roman  laws  cases  of  the  transfer  of  owner- 
ship without  an  actual  giving  of  the  thing  to  the  grantee:  "inter- 
dum  etiam  sine  traditione  nuda  Voluntas  domini  sufficit  ad  rem 
transferendam  "  ("  Inst,"  of  Just.,  2, 1, 44).  Let  us  cite,  as  examples 
of  these,  the  delivery  of  the  keys  of  it  warehouse  containing  goods 
sold,  the  delivery  of  documents  for  a  sale  of  slaves,  the  deliv- 
ery "brevi  manu"  when  the  occupant  (for  example,  a  tenant) 
acquires  the  land  which  tie  occupies,  the  agreement  in  lieu  of 
deliverj'  when  the  possessor  becomes  a  holder  "pro  alio,"  for 
example,  by  resen-ing  the  usufruct  of  the  property  which  he  alien- 
ates, or  by  becoming  the  tenant  of  the  grantee.*  These  proceed- 
ings had,  it  seems,  neither  revolutionized  the  doctrines  nor  the 
practice  which  always  adhered  on  principle  to  material  deliver^'. 
But  during  the  barbarian  period  delivery  "per  cartain"  may  be 
connected  with  it.  In  cases  where  it  was  hard  to  carry  out  an 
actual  delivery  of  the  land  alienated,  this  delivery  was  dispensed 
with  at  first  by  coQVejTiig  with  a  ficUtious  reservation  of  the 
usufruct  (for  a  few  days  only);  from  the  sixteenth  centnrj*,  in 
Romagna,  the  "retentio  usufructus"  is  considered  as  the  equiva- 
lent of  the  "solemnis  et  corporalis  traditio."*  A  little  later  on, 
in  the  eighth  centm^",  the  fiction  of  the  reserv'ing  of  the  usufruct 
was  abandoned  for  the  giving  of  the  deed  which  established  the 
intent  to  convey;  it  was  customary  to  draw  up  deeds  o£  this 

I  "LorriB."  XI,  7;  "OrSiSana,"  278;  "Meaux."  3^  13;  "Sens,"  230. 
'  Judit;iaJ  sentence,  Mnauer,  X,  9  (feigned  delivery  useless);  Lanilaberg, 
pp.  140,  142. 

'  Brunner,  "Rom.  u.  Germ,  Urk.,"  I;  Laniiaberg,  "Glossedcs  AcnureiuBi" 
1883i_SMt™jan)i,  "Tnu-litio  Ficta,"  1891;  cf.  Saviffnu,  "Poa&eaaioa,"  etc. 

'  Dig..  IS,  174  C'tlftvea  apuJ  hornia  tradita:''):  18,  8,  U,  1  ("triibes 
signataa  ),  cf,  1,2  ("dolimQ  signatum");  41,  1,  9,  5  (jRliverv  "brc^i  tnanu"); 
ii,  1, 18  "pr,"  (tigreoment  for  posrisssion,  in  lieu  of  delivery;  IS,  1,  75;  19, 1, 21, 
4,  leaBe;  21,  3,  tenure  at  will);  "Cod.  Jwst.,"  8,  53,  28  [reservation  of  the  uau- 
fnict);  "Cod,  Juat.."  8,  53,  1. 

»  Marini.  "Papiri  Diplom.,"  1805,  Do.  SB  (in  553);  Spanaenberg,  "Juria. 
Itom.  TabuliB  negot,  Bollemn.,  *  JS22,  no.  1S3,  etc.  On  the  "'eplatul©  tradi- 
tiooia,"  tf.  Biermanit,  p.  24. 
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nature  from  the  time  oi  the  Homan  period;  th«  delivery  was  set 
forth  therein,  but  they  were  merely  means  of  proof;  m  the  eighth 
centurj'  the  giving  of  the  writing  had  the  effects  of  the  "corporalis 
traditio."  '  Already,  before  this  period,  delivery  "per  cartam"* 
had  been  introduced  ijito  France,  a  fact  estabUshed  both  by 
forraulffi  and  by  deeds,  and  which  the  Germanic  ideas  no  doubt 
favored  as  to  symbolical  delivery.  The  school  of  the  Glossators 
could  not  fail  to  respect  the  Roman  principle  of  the  necessity 
of  the  actual  delivery,  but  it  understood  the  exceptional  cases 
which  6giired  in  the  texts  in  a  broader  way.  Thus  the  Gloss 
holds  that  the  giving  of  the  deed '  bearing  the  word  "tradidit" 
and  analogous  terms  has  the  effect  of  transmitting  possession, 
and  Asa  declares  that  "tnulitione  instrumentorum  acquiritur 
dominium  vel  possessio";*  so,  too,  it  recognizes  unrestrictedly 
the  delivery  *  by  formal  recital,  and  the  practice  of  the  time  fol- 
lowed it.  0313  evident  from  the  notarial  formulary  of  Rolandinua 
PaasageriuSj'  which  was  so  widespread.  With  true  inconsistency, 
or,  rather,  owing  to  a  scrupulous  regard  for  the  text,  the  Gloss 
does  not  recognize  the  "iuvestitura  abusiva,"  or  symbolical  de- 
livery, as  having  the  effect  of  transferring  possession.  The  Post- 
Glossators  gave,  as  it  were,  a  practical  meaning  to  these  doctrines, 

>  We  &1re&dy  read  in  a  gift  from  Justinian  to  lh«  Church  of  Rsvcima: 
"Corporaliter  per  cpistoJam  tradi  focit";  "Z.  S.  S..  G.  A.,"  142.  Texta  and 
proofs  in  Bumann,  p.  2S;  BrufuiCT-.  "  Urk.,"  p.  112. 

'  BmnnfT,  p,  288.  Tho  "  Intvrpr."  of  Paul;  1,  12.  6,  doea  not  yet  attribute 
to  the  cooferring  oi  a  title  the  effect  of  trausioitting  a  real  riRht.  But  the  "Ii. 
Horn,  Cur."  is  to  the  contrary;  Ztndli,  "La  Lcmc  Komimii  Ret.  Coir.,"  1901; 
"Form.  Turon.,"  11,  15;  varioua  statutes  {SOi  at  etc.);  Bini^nann, 

p.  SI;  "Petrifl,"2, 3, 13;  the  gr>uit«c  onlybenwrne*  onraerif  heia  "  wirp&ralitw 
inductus  in  possesHioQein  ";  but  "  pro  trailitiono  rt-i  habctur,  quocumqiie  modo 
res  vcnditfi  remfineat  spud  v^ndi^rem  iHMnini!  emtoris,  five  namine  dcpciaiti, 
Bive  Mnini'xiati;  sive  condiictionis  jure:  vel  etium  si  venditor  usujnfructuin 
retinuerit."  According  to  this  idea  the  Petrus"  nettles  the  ronflict  between 
two  eucresi^ive  buyers  or  two  doae«e;  but  in  this  lout  caee  it  Is  only  a  qumtioD 
of  the  "investitura  corporalis." 

*  Is  the  dehvery  vf  the  " instrumcnta  emtionaliA"  understood  to  apply  to 
the  title  lU^dt  of  tne  vendor  or  to  this  deed  of  at^el  Gontroveiw. 

*  Conimentary  on  the  words  "tradita  ait"  in  law  2,  "C^wi.  Just-,"  7,  33: 
"vel  perhiiec  ver&a  triuiidit  vol  per  hoc  coafiteoT  m>e  tuo  nomine  poaatdere,  cum 
oonatnt  me  poaaidero."   Cf.  law  48,  "D.,"  4,  1. 

*  It  is  pnibahU'  that  this  name  is  due  to  Amo,  "Summa,"  on  "Cod.  Just.," 
7,  32;  "illud  quod  meo  nomine  possideo  conAtituci  me  pussiden;  noTnine  s[i«no." 
The  word  "conslituto"  Becms  to  be  borrowed  (mm  law  17,  {  I,  D.,  41, 
1.  The  Commentators  srv  casea  of  a^eement  La  lieu  of  delivery  in  the 
reeervation  of  the  usufruct,  the  tenure  at  will,  tuid  tlic  letkic.  llie  valid- 
ity of  the  9|;reeaieat  in  Leu  o(  delivery  ia  not  dependent  upon  any  e|)cidaj 
tora.. 

*  Formula  of  sale  (dtcd  by  Biemann,  p.  S5}.  "Suinma  Tottua  Ard* 
Notaria,"  ed.  1583;  0.  Durand,  "Specul.,^'  I,  IV,  t.  "eml.,"  ao«.  K), 
32. 
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w-ithout  succeeding  in  establishing  them  on  fairly  secure  theo- 
retical foundations.'  For  them,  feigned  delivery  contrasted  with 
real  delivery,  and  it  haa  scarcely  less  importance.  If  tliey  re- 
fuse to  recognize  the  transferring  of  proi>erty  "solo  consensu,"' 
if  they  do  not  take  into  account  the  frequent  clause  "vendidit  et 
tradidit,"^  it  is  in  order  to  give  the  "formal  recital"  of  delivery 
the  widest  extent,*  and  in  practice  this  comes  to  the  same  thing: 
they  tell  us  that  there  is,  so  to  speak,  no  act  of  alienation  in  which 
the  clause  of  "  fonnal  recital "  does  not  figure,  and  several  of 
them  maintain  that,  if  it  has  been  forgotten  to  insert  it,  it  should 
be  implied;  *  it  is  the  "communis  oonsuetudo  Italise."  *  As  in  the 
case  of  real  delivery,  they  demand  that  the  grantor  should  he  in 
possession  at  the  moment  when  it  takes  place,  without  which  it 
would  be  of  no  effect,'  In  the  case  of  two  successive  deliveries  of 
the  same  land,  the  first  one  pretended  and  the  second  one  real, 
they  say  that  the  first  one  prevails.*  At  the  same  time,  they  did 
not  go  so  far  as  to  give  symbolical  deUvery  the  same  effects  as 
had  the  "recital "  in  lieu  of  delivery.  But  the  "usus  modernua 
Pandectarum,"  in  Germany,  did  not  hesitate  to  do  30.  For  the 
authors  who  have  formulated  it,  the  ^ving  of  possession  is  only  one 
form  of  the  declaration  of  the  will  to  alienate  and  acquire,  which 

'  One  will  find  in  BierrFiann  a  Hkcteh  of  Itffle  theories,  according  to  which  the 
(eigned  Kltlivery  would  consist  of  an  "actua  corporalis" :  "Siete  Part.,"  Ill, 
30. 

*  Balde,  "Com.  in  Veua  Feud.,"  no.  28;  "  ConHil.,"  337,  n.  12. 

*  Jason  mtd  othere  state  thnt  this  clause  "semper  dioi  solet  ia  infltnimen- 
tis";  a  toinority  Gee  therein  a  tacit  agreement  in  lieu  of  deliveTj:  Biermann, 
p.  80. 

*  Thus  thoy  not  only  allow  of  the  sf^ecment  in  lieuof  delivery  which  is  de- 
nendent  upon  a causa  detentionis  "  (for  example,  a  reservation  of  the  usufriict) 
but  the  ubstract  Rgroonit-nt  in  lieu  of  delivery,  siinply  bec&use  the  grantor  de- 
clare: "conatiluo  me  tuo  Eoinine  posaidere."  BierTJumn,  p.  107.  C/.  bm  to 
this.  Comruentary  on  "tradita  ait. 

*  Biermarm,  p.  197. 

*  Cf,  Biermarm,  p.  308  (the  agreement  in  lieu  of  delivery  ia  very  frequent: 
"apud  Gallos,  Italoe,  Germanoe,"  they  aay  in  thesirteenth  century).  —Cf. 
the  Italian  practice:  m  Sicily,  eolee  before  the  tribiiaab  in  the  fourteenth  oeii' 
tury;  publifiations  in  t\%f  popular  aaai-nablica  in  thfi  public  squarM.  In  Venice, 
"  judicca&d  contractUM, "  public  registers.  In  Florence,  register  of  transcriptions 
with  immovables  in  the  fourtiMinth  century.  In  Napteu,  &  sort  of  cadlastral 
BUrvey.  —  "Acta  tirolenaia,"  II,  1899. 

'  Bifrmann  p.  112.  Some  justify  this  solution  by  the  notion  that  "nemo 
dat  quod  non  habet":  "Cout.  de  Toulouse,"  93. 

«  Guido  dt  Suiaria,  Jmn  d'Andri,  cj.  ihd  Pape.  "Q.,"  112,  101,  126.  The 
contrary  opinion  haji,  however,  some  partiaaiu;,  see  the  notes  on  Gut  Pape, 
The  question  ia  asked  with  respect  to  the  iaterprelatiaa  of  the  lair:  "Quoties," 
15;  '^Cod.  Ju9t.,"  "de  Uei  Vind.,"  3,  32.  The  "Cout.  de  Toulouae,"  93,  ift 
148,  also  tulinitH  that  the  vendor  keeps  the  ownerHhi^^  with  rdsp^ct  to  third 
pajties  so  Ion);  as  the  purchaser  has  not  taken  phyaieaJ  poeseefiioa.  Cf.  oa 
this  Casuiieteri  and  SoiMUgen;  Serrsa,  "Inst.,"  2,  1,  44. 
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eximes  to  the  same  thing  aa  saying  that  the  trajosfer  of  ownersliip 
results  only  from  agreement.-' 

§  314,  rormitldn  of  the  rr«neb  Pr«ti«*.  —  The  sppUcation  of 
these  doctrines,  in  which  there  was  betrayed  a  niarked  tendencj' 
towards  amphfication,  took  place  at  &  very  early  period  m  the 
countries  of  written  taw,  where  allodial  holdings  were  very  numer- 
ous; from  the  eleventh  century  deeds  mentioned  the  "vendldit  et 
tradidit":  the  delivery  of  the  deed,  the  delivery  of  the  notaij's 
pea,*  are  ob\'iously  connected  with  the  Franldah  period.  Ficti- 
tious agreements  of  tenure  at  will,  of  lease,  of  a  reservation  of  the 
usufruct,  are  also  in  use  as  a  consequence  of  thia;  the  grantee  is 
authorized  to  take  [xissesdon  when  it  shall  suit  him  and  of  his  own 
authority;  until  that  time  the  grantor  has  possession  in  his  own 
name*  These  clauses  became  t>'pical  ones  and  were  understood, 
if  need  be,  in  deed*.*  Moreover,  in  the  case  of  fiefs  the  Customs 
of  the  thirteenth  and  fourteenth  centuries  still  clung  to  the  old 
system  of  disseisin-seisin.' 

In  the  North,  the  general  custom  from  the  fourteenth  cen- 
tury seems  to  have  been  to  recite  in  deeds  tlie  imaginarj'  aet 
of  fonnal  disseisin-sdsin;  this  clause  became  typical,  as  did  the 
clauses  of  tenure  at  mil  and  reservation  of  the  usufruct,  which 
were  frequently  joined  to  it,*  but,  thus  differing  from  what  had 
taken  place  in  the  South,  it  was  not  presumed  when  it  was  not 
recited,   "  He  who  does  not  wish  seisin,  docs  not  take  it,"  Such  is  ^ 
already  the  rule  of  the  "Grand  Coutumier,"  '  and  an  exception  i$  j 
only  made  in  the  <^se  of  fiefs;  inveslJture  by  the  lord  bad  for  a  longfl 
time  been  looked  upon  as  indispensable  for  this  category  of  pos- 
sessions,' but  in  the  end  they  were  not  treated  any  differently  from 
copyholds,  and  the  only  difference  which  has  lasted  between  fiefs 
and  copyholds  is  the  necessity  itl  the  case  of  the  latter  for  the 

'  S«e  ia  fiwrfnonn,  p.  217,  dctula  OQ  the  Germ&a  law  aince  the  lime  of 
Carpum. 

»  Sintiatife*  on  "Toulouse,"  p.  237. 

»  "Tt^orie  «t  Pratique  dos  Not^res."  1629.  p.  130.  Mamur,  XI,  40;  tin 
buyvr  or  the  donee  can  on!_v  take  ptOHseerioii  m  his  owa  autfaoritv  if  the  d«cd 
p1m;ciH«)  [hat  th<~re  has  been  detivpjy.  —  Cf.  G.  Dumiui,  "Spec.,    IV.  3. 

'  Srrra,  "Inat.,"  2,  t,  41.  C/.  DomtU,  "Low  Civ.,"  1.  2,  2,  5;  JiJwnu 
"Eldm.deJuriHp.,''p.  306;  Astnic,  "Tr.  desTutellcs."  1758. 

'  "Toulouoe.''  129;  "AgCT>.,"  38;  "Tonneins Ifil,  etc. 

'  "P*ri6,"  175,  Bud  the"Conf.  d«  Ord.  de  Gufnoia  "j  Pottio-.  TX,  no.  87^ 
ed,^.;  Ma*tttf,Xl,Z7,i\  (teiniR!  M  wiU);  "Meaux,"  3,  13,  etc.  (retaiainc 
cf  usufrort). 

'  "Or.  Cout.,"  2,  19,  p.  233;  "Cout.  Not.,"  72. 

■  "Gr.  Cout.,"  2,  19.  p.  233;  from  this  passs^  it  would  mm  to  follow  tli»i 
nothing  can  take  the  place  of  investiture  by  the  lord,  neither  lease  Qor  ]«l,tCTS 
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swearing  of  fwlty  and  homage;  "  true  seisin  of  a  fief  oannot  be  ac- 
quired without  fealty  or  the  eonsent  of  the  lord  "(Loysel,  747).' 

At  the  same  time,  let  us  notice  that  the  giving  of  seisin  by  the 
lord  has  not  lost  its  entire  usefulness,'  The  year  accorded  for  re- 
purchase by  a  person  of  the  same  linea^  begins  to  run  from  this 
time,  according  to  various  Customs  which  have  remained  faithful 
to  the  old  traditions.  Sometimes  this  formahty  was  dispensed 
with  by  admitting  that  "takLog  possession  In  fact  equals  seisin" 
(that  is  to  say,  the  p\'ing  of  seisin  by  the  lord).  In  some 
localities,  for  example,  at  SenUs,  in  Valois,  there  is  a  special  kind 
of  giving  of  seisin  in  the  case  of  rents;  their  establishment  is 
written  on  the  public  register;  rents  given  by  means  of  seisin  are 
preferrctl  to  others. 

§  315.  CondltiQiu  and  £fIeCU  of  Fretendsd  Delivery.''  —  Pre- 
tended delivery  did  not  transmit  ownership  excepting  under  cer- 
tain conditions;  it  assiunes:  (a)  a  notarial  deed;*  this  is  at  least 
a  necessity  in  fact;  ^  (6)  the  clause  of  disseisin-seisin^  or  a  clause 
which  is  its  equivalent;  '  (c)  a  grantor  in  actual  possession  of  the 
land,  in  such  a  way  that  the  grantee  can  put  himself  into  posses- 
sion; in  this  way  the  Bction  approached  the  reality;  it  is  only  ac- 
cepted when  it  is  not  too  much  opposed  to  fact.   If  the  grantor 

of  soJe,  HOT  the  keeping  back  of  the  usufruct;  but  tbia  i»  only  tnic  aa  applied 
to  fiefa. 

^  Thita  it  WM  DO  long^  necMeary  it)  r^eive  the  sp-isia  frorn  th?  lori.  Mon- 
OV&tfeAlLy  &nd  homage  were  themselves  reduced  to  th«  df^wLng  up  of  a  wntWd 
deed. 

»  An  Order  of  the  Council  of  Aujiust  7, 1703,  regulated  the  confeirinj;  of  the 
seisin  of  property  situjrted^  upon  the  land  held  from  the  kiog.  Pothic-r  xtili 
epeuks  of  the  giving  of  seiain  and  the  right  of  aeiain.  to  vrhivh  it  giive  nae. 
independently  of  the  lord's  due  and  satea.  Aa  to  prices,  cj.  Kiraliain.  "Th,," 
p.  H2.  —  The  fomiEititiea  ot  the  giving  of  ecieiD  were  ordy  completely  abro- 
guted  by  virtue  ot  the  Law  of  Dec,  5-17,  17S0. 

'  Charowhi,  "H4p.,"  U,  92:  Riwrd,  "Don,,"  1, 901;  ^rpou, " Intrt.,"  III.  21. 

•  NeceiJsity  for  a  notarial  deed  for  every  eontract  Minting  to  tmmovables 
according  to  the  Stututes  of  Vaud.,  I,  6,  4;  Httber,  IV,  709;  Loj/ael,  745. 

•  Pasquier,  "Inat.,"  p.  2M.  The  notarial  deed  aasuroB  to  the  vendor  a 
claim  over  the  thing  sold  na  security  for  the  payment  of  the  price.  Sale  by  deed 
under  private  seal  or  a  verbal  sale  would  not  give  him  this;  it  woulil  be  dilB- 
cult  to  prove,  especially  a  verbal  sale,  since  the  Ordinance  of  Moulina.  Fur^ 
thennorc,  the  mortgage  creditora  under  a  public  deed  would  be  preferred  to 
gmnteeti  by  deed  under  private  aeal,  So'ilatges  oo  the  "Cout.  de  Toulouae," 
p.  238<  aaauinin^  a  connict  between  two  purchasers,  —  one  by  public  deed, 
the  other  by  pnvftte  deed,  —  ^vca  the  former  precedence  unlees  tte  laUer 
buu  been  put  in  actual  poa&eaaion,  —  The  public  4«ed  m  absolutely  necwaaiy 
in  the  case  of  a  ^t. 

•  Clauae  of  the  agiwment  in  lieu  of  detvery  by  which  the  vendor  who  keeps 
th€  property  declares  that  he  appoints  himself  possessor  (or  and  in  thi;  name 
of  the  Dwaer.  Clause  of  tenure  at  will,  by  means  of  which  he  declares  that  he 
only  poaaeasea  at  will,  subject  to  the  pleasure  of  the  owner.  Retaining  of  the 
usufruct. 

397 


OW^'£RS^IP  ANB  RCAL  RIGHTS 


wko  declares  that  be  disseises  himself  is  not  in  possession,  the  facta 
contradict  the  recitab  of  tlie  deed,  and  it  ia  only  tiiese  f*w:t3 
which  are  taJien  into  account.^  So  that,  if  the  owner  of  a  pleoe  of 
land  had  made  a  real  delivery  of  it  to  a  first  grantee,  the  latter 
would  be  preferred  to  a  later  grantee  who  had  obtained  the  pre* 
tended  delivery  of  the  land*'  There  was  dif*cu33ion  as  to  the  op- 
posite case:  did  a  pretended  dehvery  prevail  over  a  real  delivery 
which  was  later  in  date?  Pothier  believed  so,  but  Ferrifire,  Guyot, 
and  Henrj-s  maintain  that  the  real  delivery  should  have  preference 
over  the  other;  according  to  these  authors,  because  of  the  clauses 
by  which  the  seller  reserves  the  usufruct  and  others,  the  own- 
ership is  not  transferred  as  against  third  parties.'  The  same 
difficulties  were  presented  in  case  there  was  a  conflict  between  a 
grantee  and  a  creditor  of  the  seller  who  had  a  mortgage  or  leWed 
a  distraint  upon  the  land  sold.  If  the  vendor,*  or,  in  a  more 
general  way,  the  grantor,  was  the  owner,  the  grantee  became  the 
owner;  but,  on  the  other  hand,  he  had  no  more  rights  than  had  his 
grantor  (differing  in  this  from  what  took  place  in  the  odier  systems 
of  transfer,  where  the  buyer  could  become  the  owner  without  the 
vendor's  having  been  so).  Secret  alienation  could  not  virtually 
create  a  new  title  for  the  grantee;  he  steps  into  the  place  of  hia 
grantor;  the  most  that  he  has  Is  the  advantage  of  the  usucaption 
of  from  ten  to  twenty  years. 

§316.  Eatimat*  of  thft  STstem  of  Pretendsd  Detlnry.  —  The 
practice  which  we  have  just  described  constituted  an  absolute 
rupture  with  the  old  law  and  its  system  of  symbolical  deliveries 
surrounded  by  publicity  and  hampered  by  the  rights  of  the  lord 
and  those  of  the  family.  This  practice  corresponds  to  that  phase 

'  Afl  to  the  rule,  "to  give  and  to  withhold  in  invalid."  cf.  past,  "Gifti"; 
Atfon,  "lust.,"  1,  <l{rlivcr>'  is  Dccesaary  that  liiv  fixli  may  be  vaJid;  but 
outside  cX  tlie  coUDtriee  of  public  naioa  a  pretended  detivcr,'  corritxl  out  by 
meuu  ot  tite  reteotioa  of  tlie  u^ufruot  and  the  dausea  of  tbc  agrcemcDt  in  lieu 
of  delivery  Mid  the  tenureat  will  are de*nied sufficient:  "Paria."  275;  L<yutt,  I, 
V,  B,  l;XarAanmiw«*re,  on  "Berry,"  VU,  1;  DeitiMrt,aet"CUuua";M<mer, 
XI,  36. 

•  "A.  C,  Bourg.,"  62,  in  Gtrourf,  11,  279. 

•  Pothier.  "Vente."  no.  322;  Gtiyvt,  Farihc.  eee  "Tradition";  Soutat^, 
op.  dt.,  p.  23S;  HetiTyt,  '  (Euvres,"  IV.  5lh  ed  ,  p.  528  <Hal*, no.  20).  Cf,  P.d* 
Fmtainea.  17,  18;  -'Petnui,"  2,  3,  13;  fflflct,  "Pandect  ,"  XVll,  2l5. 

•  Let  us  oDoerve  that  in  the  case  of  a  eolc  it  ia  required,  in  cirder  that  the 
o^erahip  mav  be  transferred,  that  the  price  shall  Lave  been  paid  incoafonn- 
ity  with  HI,  "Inst,  Jurt.,"  "dcrir.  div.'':  PotKitr,  uo,  2i2.  R<m*teaud4e  La- 
eombe,  b**  "Pr^eaipe":  the  purchaser  declared  that  he  hold*  by  virtua  of  a 
tenure  at  will  until  the  entire  payment  cif  the  price:  the  onlv  rcMult  in.  fararof 
the  vendor  is  a  aeourity  upon  the  land:  D'Oliee.,  ^'Qumt.  Not.,"  4,  8j  2, 17; 
Deipeisset,  1,  d,  19;  Landaberg,  p.  114. 
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of  the  history  of  real  propertj'  in  which  the  rights  cif  the  lord  and 
the  family  were  becoming  weakened;  as  against  persons  of  tlie 
same  lineage,  the  right  of  the  indi\Tdual  stands  out;  as  against  the 
lord,  the  inlieritabiiity  of  fiefs  and  copyholds.  The  formalities  of 
symbolical  deliveries  thcncefortli  fell  into  disuse,  for  they  served 
especially  to  enforce  rights  which  had  disappeared;  there  only  re- 
mained of  them  their  mention  in  notarial  deefU.'  Actun!  delivery 
had  already  been  thrust  into  the  background  by  those  usages;  it 
was  left  there  excepting  for  the  llomanists,  who  in  memorj'  of  the 
past  gave  it  a  Platonic  worship:  it  was  understood  in  the  South  as 
vesting  and  divesting  was  in  the  North.  Thus,  as  far  as  the  larger 
part  of  France  was  concerned,  a  uniform  system  of  feigned  de- 
livery was  arrived  at;  and  from  this  issued  the  simpler  rule  of  the 
Civil  Code  that  ownership  is  transferred  by  consent  alone,' 

The  theorists  of  natural  law  had  already  formulated  this  rule; 
it  is  found  in  Grotvus,  and  his  opinion,  which  la  accepted  by  Puf* 
fendorf,  did  not  pass  unobserved  by  the  civil  jurists,  because 
Pothier  mentions  it.'  It  is  true  that  the  civilians  avoid  saying  that 
ownership  is  transferred  by  consent  alone;  this  would  be  a  direct 
attack  on  the  venerated  texts  and  an  open  break  with  tradition; 
they  preferred  to  connect  their  explanations  with  the  clausea  which 
were  in  use  in  notarial  deeds.  From  the  sixteenth  century  certain 
Customs  speak  of  cUmses  iransfernng  ownership*  A  little  later  on, 
Loysel,  alongside  of  customs  wherein  the  past  still  finds  expression, 
recc^:nize3  the  new  law:  "One  has  no  sooner  sold  a  thing  than  he 
hag  nothing  left";  if  there  could  be  any  doubts  as  to  the  meaning 
and  the  bearing  of  this  rule,  his  commentator,  Laurifire,  under- 
took to  dissipate  them:  "Thus,"  says  he,  "among  us,  as  aoon  as 
the  sale  is  perfected,  the  dominion  over  the  thing  sold  is  trans- 
ferred without  delivery,  contrary  to  the  provision  of  Law  20.  'de 
Pactis.'"  Domat  implies  the  clause  of  "tenure  at  will"  in  sale 
and  arrives  at  the  same  result.   Ricard  complains  that  delivery 

*  Vftin  profMlations  of  ZhimooZtJi,  on  "Paris,"  I,  20,  5,  16:  "neque  vera 
neque  ficta  traditio." 

•  Almost  the  only  innovation  of  the  Civil  Codeconaisted  in  dciin^  away  with 
the  inserting  in  deeds  of  a  clause  which  hsul  bt-come  popular  and  in  no  longer 
demandlnK  the  drawing  up  of  a  notarial  deed:  HMcourt,  "  Ventes  par  D^cret," 
186,  352;  Endanonn,  op.  cii.,  II,  83. 

'  Grotiue.  "De  J.  Belli,"  2, 8, 25;  2,  12,  15;  Puffmdoif,  "Dr,  de  la  Nature," 
2, 9,  8:  Pothier,  "Propr,"  no.  245-  —  Already  the  Comro  en  tarv  on  I,  23,  "Cod. 
Juat,,'*  1,  2,  and  on  tha  "Inst.,"  2,  I,  4S,  admits  that  the  Church  and  thfl 
"civitaa'  acquire  ownership  as  a  reault  of  tao  agreement  without  any  deliver^': 
Cowtmmaa,  ''Resol.,"  II,  19,  J,  and  others  hold  the  aame  thing  with  respect 
to  the  sm^reiga  :  Landaberg  p.  140,  12. 

♦  "Sens,"  250. 
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no  longer  serves  to  swell  the  number  of  the  clauaes  in  contracts. 
The  Romaniate,  and  among  others  Potluer,  are  the  only  ones 
to  re&ht  the  general  Lmpuli3£;  and,  again,  this  is  only  as  far  as 
form  is  coueemed.^ 

The  system  of  our  old  jurisprudence  has  been  variously  esti- 
mated. It  seems  that,  having  to  choose  between  two  systems,  the 
one  secret  and  full  of  inconveniences,  and  the  other  consisting  in 
publicity  and  offering  the  greatest  poasihle  advantages,  it  rather 
blindly  pronounced  itaelf  in  favor  of  the  worse.  But  those  who 
look  upon  these  tilings  from  tliiii  point  of  view  mistakenly  carry 
into  the  past  ideas  which  may  be  all  right  for  our  own  times,  The 
most  serious  reproach  charged  to  the  system  of  feigned  delivery  U 
that  it  leaves  ownership  uncertain:  the  third-party  grantee  and. 
the  mortgage  creditor  are  never  sure  that  they  are  negotiating 
with  the  owner  of  the  property  which  one  of  them  !a  buying  and 
upon  which  the  other  takes  a  mortgage,  because  a  secret  alienation 
can  at  any  moment  cause  the  ownership  to  pass  from  one  person  to 
another.  But  thia  inconvenience  existed  more  in  theory  than  in 
practira.  Generally,  the  grantee  of  the  piece  of  land  was  a  neigh- 
bor; it  was  hard  to  take  him  unawares.  And,  when  there  was  a 
risk  of  this  happening,  the  intervention  of  the  notaries  prevented 
it  nine  times  out  of  ten,  for  the  notary,  who  had  to  be  resorted  to 
for  conveyances  as  well  as  for  tlie  creating  of  mortgages,  was  well 
aware  of  the  rights  of  the  parties;  h,e  could  only  act  knowingly, 
under  penalty  of  involving  his  own  responsibility.  Thus  there 
were  la  customs  and  usage.*?  palliativea  which  rendered  the  sys- 
tem adopted  by  the  French  Customary'  law  tolerable.  Otherwise 
it  could  not  be  explained  why  the  Civil  Code  came  back  to  it  in  an 
exaggerated  form  when  it  was  contemplating  the  system  of  public- 
ity borrowed  by  the  Revolution  from  the  "  public  nam  "  CuBtoms.* 

Nor  must  we  forget  that  royal  legislation  had  itself  attempted 
to  react  against  the  secret  transfer  of  real  rights.  Thus,  the  Or- 
dinance of  Villers-Cotteretg,  1539,  Art.  132,  prescribed,  under 
penalty  of  nullity,  the  entering  or  registering  of  gifts  at  the  clerk's 
office  in  the  royal  jurisdiction.*  (Cf.  Ord.  1566-1731.) 

"  Domal.  "Loii  Civ.,"  1,  2,  2.  5;  Ricard.  "Don.,"  no.  fi02;  FerrSre,  sae  . 
"Coiwtitut.";  Potkier.  bob.  186,  245;  Serrn,  "Inst.,"  p.  130. 

'  This  is  not  tiie  best  ttiinE  done  by  the  Ciiil  Cwie;  but  k  would  be  ridicu- 
\oaa  to  think  that  it«  fmroeni  jiuve,  from  mere  caprire  or  from  hatrwl  of  Revo- 
lutionary Lnatl tut  ions,  resuacitated  a  byatem  absol  utely  mntlenmetl  by  long 
CKperience.  —  Cf.  Flaminer,  "Dr.  Civil  de  Gemive,"  p.  169, 

*  OrdinMice  of  VUli;r?-C«tter?ta,  Auk-.  1339,  Art.  132;  Ordinance  of  Moulina, 
Alts.  67,      Ordioance  of  1731.  on  ^fts. 
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By  this  means  it  was  suggested  that  they  b«  m&de  public,  so  as 
to  avoid  every  kind  of  fraud  and  to  protect  third  parties,  whoever 
they  might  be,  who  might  be  injured  by  them,  even  creditors  by 
simple  contract,  legjitees,  and  heirs.  When  the  Law  of  the  11th 
Brumaire,  year  VII,  established  transcription,  gifts  of  immov- 
ables were  ftiund  to  be  subject  to  the  double  formality  of  registry 
and  transcription.  It  is  thus  also  that  the  Edict  of  May  3,  iaiy'i, 
decided  that  neither  ownership  nor  rights  in  land  could  be  acquired 
without  registration  of  the  sale  and  of  the  deed  relating  to  it;  but 
this  edict  was  not  carried  out.  The  Edict  of  Dec-ember,  1703, 
which  was  commonly  called  the  "  Edict  of  Lay  Registrations," ' 
and  the  Edict  of  October,  1705,  ordered  the  registrationj  not  only 
of  gifts,  but  of  everj'  contract  and  deed  which  the  public  is  inters 
ested  in  knowing  about,  and  especially  of  deeds  transferring  owner- 
ship. All  these  deeds  could  not  be  served,  could  not  be  produced  in 
court  OP  made  use  of  to  draw  up  other  deeds,  and,  as  a  general  rule, 
eould  not  be  established  in  public  usage,  excepting  upon  condition 
of  being  registered;  unless  they  were  registered,  they  liad  abso- 
lutely no  effect  "in  law  or  otherwise."*  We  shall  see  further 
on  that  measures  were  also  taken,  but  without  success,  for  the 
publishing  of  mortgages. 

§317.  (VI)  English  Law.  —  Leaving  aside  the  Anglo-Saxon 
period,  about  which  little  ia  known,"  it  is  easy  to  prove  that  in 

'  Gvyot,  see  "Contrftle,"  "Insinuation."  Aa  to  control  fwe  £>li>cts  oi  1581, 
1093,  1699;  laambert,  ste  Table,  Restricted  publicity;  tj.  KdiiH  of  1581,  Art. 
8,  (Uiil  Lbw  of  22  Frim.,  yeic  VII,  Art.  58.  Flsea.]  object  of  th.fl  t^dicta. 

*  GuyoC,  "Insinuation'';  Ferriire,  "Sc.  dea  Notatres,  in  F," 

*  A  reimLrk^blG  chara«tpri.s:tic  of  the  Anglo-Saxon  law  ia  the  disttBrtioa 
between  "Booland"  and  •■Folclanil";  ScJiviid.  "Ofs,  li.  Ajigelft.,"'  Etm  "Glosa." 
By  "bocland"  la  understood  a  land  granted  "per  cartam  (from  whence  its 
name,  "boc."  "liber,"  "carta",  and  "  land,"  or  the  Latin  equivalents,  "terra 
coducillaria,  '  "  te.3tainentaria");  thus  it  ia  ttat  in  the  ninth  and  tenth  c^'iiturica 
the  Iting,  with  the  con.scnt  of  his  "witon/'  grants  domaina  to  churches,  to 
monaalieriea,  and  flometimca  tu  the  laity,  by  conferring  upon  them  v<!ry  os- 
tensive  rigbtH,  —  the  full  owncfphip  (from  whentc  b  derive<l  the  translatioa 
"ullodiiim"  whiehweaometiniea  tad).  This  would  have  been  indiridiiitlowner- 
ehip  aa  ojipoaed  to  collective  ownerahip  represented  by  the  "rolcland"  (laiwl 
of  the  people,  "ager  publicua").  But  tliie  meaning  or  "foleland"  (generally 
received  from  the  time  of  J,  Allen,  1830}  is  rejected  to-day;  Vinogrado^  (""Eiig. 
Hiat.  Rev.,"  Jan.,  1S93)  rftttoringto  honor  an  eKpIimation  ay  ^SpeLinan  ('■Glusa. 
Archaiot.,"  10S9)  has  shown  that  the  "foleland"  was  the  land  irossessed  by 
virtue  of  popular  law,  of  the  Custom,  without  a  written  title.  All  land,  on 
principle,  comes  within  this  category,  "bocland"  boiag  only  an  exception,  an 
inatttution  of  foreign  orifpn  introduced  ia  the  interest  of  th*  Church.  Tho 
"foleland"  may  belong  to  the  kiogorloordiiiiary  individuals,  may  be  an  object 
of  indiWiluiil  or  colleetive  ow-nership;  but  everything  leads  \in  to  btlieve  that 
common  lanila  were  verv  numerous  at  this  periwl .  Aa  to  alienation,  ef.  PoU&ek, 
"Land  Laws,"  199;  ^illillaJid,  "Domesday  Book,"  p.  226  el  aeq.;  Brunner, 
"Reehlsg.  d.  Rom.  u.  Germ.  Urk.,"  1880. 
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England  evoIutioD  took  plaee  towards  simplification,  as  it  did  in 
the  comniou  law  of  the  French  Customs.'  towards  the  security  of 
tlie  grantee  as  in  countries  of  public  nams.  But  the  system  of 
landeil  property  is  so  complex  there  that  the  question  of  the  con- 
veyance of  immovablea  shows  the  effects  of  it;  it  was  solved  in 
various  ways,  according  to  the  nature  of  possessions  and  th«  char- 
acter of  the  rights  transferred.  Perhaps  it  would  be  a  good  tiling 
to  remember  now  that  there  is  no  allodi&l  ownership  in  England. 
All  land  ia  held  mediately  or  immediately  from  the  crown.  Also, 
Williams  was  able  to  any,  "Tlie  first  thing  which  a  student  In  law 
should  do  is  to  disabuse  himself  of  the  idea  of  an  abaolute  owner- 
ship; no  one,  According  to  our  law,  is  the  absolute  owner  of  land; 
he  can  only  have  over  it  an  fitatf."  And  Lord  Sherbrooke,  sub- 
stituting' a  modern  formula  for  that  of  the  Feudal  law,  affirms  that 
"the  land  iaa  kind  of  property  in  which  the  public  has,  by  reason  of 
its  very  nature,  in  common  with  the  owner,  a  kind  of  interest  which 
slumbers."'  Without  wishing  to  find  out  whether  "the  awaken- 
ing of  the  one  jointly  interestetl"  ia  not  likely  to  give  rise  to  crises 
of  a  formidable  seriousness  in  the  future,  let  us  note  that  in  the 
past  this  kind  of  ownership,  combined  with  entails,  with  various 
incumbrances,  with,  rights  of  reversion  (remainder,  reversion) '  has 
ofTered  a  thousand  difficulties  to  transactions  with  relation  to 
immovables. 

§  318.  (I)  Freehold  or  frank  tenement,  which  is  a  tenure  simi- 
lar to  the  French  fief.  —  (A)  Feoffment  ipHh  Livery  of  Seinn  (in- 
feudatlon  with  putting  in  posaesaion.,  " feofTameutum,"  "tfaditio 
aaisififfi").  In  the  strictness  of  the  law,  the  granting  ("dare  et 
concedere,"  give  and  grant)  of  an  inheritable  right,  or  a  right  for 
life,  a  frank  tenement  require  as  an  absolute  necessity  the  ac- 
tual putting  in  possession  of  the  grantee.   It  takes  place  in  fact  or 

*  PoQock,  "I^d  Laws."  p.  73:  they  piissed  from  a  aimpltr  but  onnaying 

Eublici.ty  to  ihe  niofit  abaolutfi  secrecy  whh  n.;Kard  tu  tranaactions  in  iminoi-rir- 
leg,  without  the  lejpslatqr  taving  dope  itnytlulig  to  bring  Uus  aboUti  »ntl  ev*o, 
to  tell  the  truth,  contrafV  tn  his  ft-ill. 

•  "Ann.  dc  Wg.  Ecr./'  1SS7,  p.  «. 

■  Statiitw  "De  Donw  Condilion.ilibua."  "Qui*  Emptores,"  1200;  of 

Mortnuutt  If/,  the  Morlraain  Act  of  1890,  1882).  The  fijat  of  Ihew  rtatutea 
coDtributpd  rapeciatly  towonls  conipI3catiDg  the  system  of  th^  ovmpn<hip  of 
Ifliid  in  allohcing  of  the  creation  of.  or  rather,  in  the  develo]>irig  of,  the  fee 
tail  ("feodum  Calliatum."  thai  is  to  nny,  limitedl.  Its  inecinvettitncea  wore 
infiaite,  Bays  Coke;  if  all  the  instates  had  tK.>cQ  in  fee  (timple,  purchtwterH  irauld 
have  been,  Biirc  of  their  punhofiH,  funn  Lenaots  of  their  l?a^es,  and  i;reditors 
of  their  L'laim.'',  the  king:  tutd  tbe^  lords  would  have  had  their  e^cheatn,  for- 
(«iturfei  and  other  B^-ieptoriot  rights.  The "fonnjidoru"  c&u^&i  trouble 
coafusion  everywhere  oy  substituting  for  simple  rules  the  entaaglement  of 
individual  caprices. 
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at  law.*  (a)  in /nrt,  when  the  parties  areon  the  premises;  the  lord 
who  is  making  the  grant  places  in  the  hands  of  the  grantee  the 
hammer  or  the  knocker  of  the  doof  ("tredere  per  oatiam,  per  haft- 
pan  vel  armulum"),  where  a  house  is  concerned;  a  rod  or  a  glove 
("per  fustem,"  "baculum,"  etc.),  wher«  &  piece  of  knd  is  con- 
cerned.' (6)  In  law,  when  the  land  is  in  sight;  the  lord  shows  the 
immovable  to  the  tenant  and  asks  him  to  take  possession  of  it 
("tradere  per  aspeetum")  and  the  latter  takes  advantage  of  this 
in\'itation.'  In  the  thirteenth  century,  at  least,  it  was  customary 
without  being  a  le^al  necessity  (excepting  since  1845)  to  establish 
the  transaction  by  a  sealed  i\TLting  (deed  equals  "factum")  and  the 
symbol  and  the  writing  are  given  at  one  and  the  same  time.*  But 
ownership  is  not  transferred,  says  Bracton,  either  by  homage,  or 
by  the  drawing  up  of  a  writing,  or  by  a  fictitious  delivery;  nothing 
can  take  the  place  of  actual  delivery.*  It  is  difficult  to  account 
for  the  strictness  of  this  exigency  at  a  time  when  symbolical  de- 
livery was  so  widespread  on  the  continent,  and  when  its  effica- 
ciousness was  not  at  all  doubtful.  Here  we  have  s  phenomenon 
of  regresaion  towards  the  materialism  of  the  primitive  law,  the 
cause  of  which  must  perhaps  be  sought  in  the  Anglo-Saxon  customs 
or  in  a  return  to  barbarism  following  the  Norman  Conquest.  It 
even  found  a  support  in  the  doctrines  of  the  Glossators,  in  whose 
opinion  material  delivery  waa  necessary  on  principle.  Whatever 
the  reason  may  be,  these  ceremonies  often  rendered  impossible 
the  transfer  of  ownership  (absence,  illness,  etc.). 

§  319.  The  Same.  —  (B)  Lease  mid  Release  (lease  and  relinquish- 
ment, "laxare  et  relaxare")-'  This  is  the  "brevi  manu"  transfer 
of  the  Roman  law.  At  the  same  time  that  it  adhered  strictly  to 
the  necessity  of  an  actual  handing  over,  the  English  practice  ad- 
mitted, from  the  thirteenth  century,  probably  under  the  influence 

'  In  deed  find  in  law  {Coke). 

'  Bracton,  f.  40;  Brillon,  II,  9  ("C."  40,  ed.  Houard};  IMtleton,  70.  There 
would  take  place,  be  tt  undeistood,  b  previotis  di9.seisia  from  the  lord,  if  it 
were  n  nuittier  of  a  fief  whi«h  had  alrx^aay  been  cstithli.'ihwl. 

•  Brnaon,  f.  41.  Cj.  Aar,  "laait,,"  2.  1,  40;  "Smnma  in  Cod.."  p.  436; 
(?ifln.-ii/e  VII.  I. 

*  Li(i«/iOTi,37(>.  It bnot r&rcfoT tlie dredtobedrawnup in tripleindonture; 
one  ia  Kiven  to  a  third  paaly,  —  for  example,  to  the  lord  pnramoLint. 

'  Cf.  Littleton,^.  ForexatDple,  theheiraof  the  graator  wouldnot  bebound. 
—  The  "tra.diti(>  saiain^"  wofl  tiot  requited  for  the  inferior  t'Cuures  {for  & 
tenn  or  at  will),  that  la  to  s&j*,  for  thfwe  which  were  not  ft*e  (for  lifeigr  ifii&- 
ritable).  The  mere  delivery  of  the  deed  of  graiit  vae  sufGcient  to  tranafer  in- 
corporeal things  (rights  of  patronage,  of  reversion,  renla,  etc.).  Post,  "Uses" 
(dwd  of  grunt). 

'  Bracton,  f.  41.  45;  ttKfelon,  444  et  «g.  Another  e^rpreuion:  "reddcre  et 
quietiun  clam&fe. 
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of  the  Romanists,  that  tliere  were  cases  in  which  "sine  traditione 
transit  dominium."  Thus,  when  a  freeholder  has  leased  his  land 
so  as  to  put  it  into  occupation  by  the  tenant,  he  is  free  to  grant 
him  his  own  rights  by  a  second  deed;  "ipso  facta,"  without 
there  being  any  need  of  the  formalities  of  the  livery  of  seisin,  the 
tenant  becomes  the  owner.  But  this  is  a  solution  which  can  only 
take  place  under  exceptional  circumstances.  It  is  an  accident  in 
the  law  of  this  pipriod,  for  the  release  does  not  satisfy  either  the 
materialistic  tendencies  of  the  common  law  or  the  exif^nctcs  of  the 
Feudal  law;  it  still  has  the  fault  of  being  secret,  the  transfer  (grant, 
remit,  rekane)  only  being  made  known  by  a  sealed  deed  which  was 
given  to  the  grantee.  The  release  no  more  protected  the  grantee 
from  the  claims  of  thinl  parties  than  did  the  hvery  of  seisin.  The 
publicity  of  conveyances  and  the  security  of  grantees  were  only 
obtaineti  by  the  judicial  methods  with  which  we  are  about  to  deal.' 

§  320.  The  Sam«.  —  (C)  FiJie,  or  recognizance  at  law.*  Fol- 
lowing a  fictitious  action  between  the  grantor  and  the  grantee,^  a 
lawsuit  in  which  the  latter  pretended  that  he  had  been  dispos- 
sessed bythe  former,*  the  defendant  petitioned  for  a  settlement;  the 

'  Attomment  (that  is  to  say,  aplcnowI«igment.  TPCtwihance).  If  the 
Taasul  Hjr  I.  lie  copyholder  can  a ubstit.ute  a  third  party  for  hinmeU  by  (trantin)?  to 
the  lutter  his  del  or  hU  ropyEiold,  llic  lord  19  aullioriEcdun  liii^  part  to  grant  hia 
BeiKniorial  righta  iind  thus  to  MuhroKote  a  third  ix'rpun  in  (he  fKcrciae  of  his 
rights.  The  man  in  po&ecsaion  of  a  manor  unlinarily  holdn  on^-  part  of  it  as 
.  his  domun,  and  aaotlie-r  part  be  leU  out  for  ^erviuvs  and  it  is  held  hy  hin  vofiBoia 
or  tenants.  V^Tten  lie  wishes  to  aljenftt«  thU  mutor  it  ia  n«;<«siiry  that  all  hia 
vuA^^als  or  t&nanta  ohould  itive  their  txpressod  ^ounent  by  enyinl;  tn  (he  new 
eranlorat  the  time  the  grant  iscarriHi  out,  "1  iLtlom  to-yW,"  otic.,  and  gii'itig 
aim  n  "ptennirfl;";  their  tacit  conscot,  hy  rarrj'ing  out  for  his  benefit  thoae 
eenicM  which  they  owed.  A»  we  van  oPt',  ntturnnienl  k  the  oppi.wite  of  the 
Ya:«sur»i  obli^^ation  of  obtaiDinR  tht:  comtenl  of  the  lord  when  the  furmcr  aJicn^ 
a(*8  his  fipf ;  and  both  of  these  uiutlcre  are  to  be  aecountei3  for  by  the  personal 
chariicter  of  the  feudal  rclationa.  Under  Edward  III  the  va^aal  wbh  reoog- 
nized  aa  huviDg  a  '^S''^  ^  alienate  hia  fi-ef  without  tho  authority  of  the  lorj, 
upon  condition  of  a  fine  paid  Ui  the  kinn,  and,  owing  to  the  reeiprxity  which 
Was  no  inOre  than  just,  the  ronfient  of  the  teAafita  OPUld  be  sUpplenienlcd  by  n 
writ  from  the  kinfc.  Attoi-onK'nt  ahc  oerved  for  the  tmoHfor  of  rents  for 
whifh  the  eanaent  of  ltn\  tenant  was  at  fLr^t  nece^Bary;  in  the  end  it  wna  deemed 
Bufficienl  it  he  were  [Li>tifiod  of  the  grant:  LUUcton,  551;  ISntlvn,  41;  GlaatOK, 
IV.  241.  Haiiio  svst^ni  in  Brittany:  fl-iffue-uu,  aetf*'Atttmmances,"  CJ.CoUinet, 
"N.  R,  H.."  1895,  &t7. 

*  "FinaJis  eoncordia  quia  imponit  finem  litibus";  <7Iafiri&.  :6;  SttttiiUs  "de 
mode  levandi  fines"  (date?  character?),  "de  Anie  levatis"  (EdwanJ  I),  eta 
(in  "  Statute  of  the  HmOid  ") ;  LUiUion,  441 :  Cokt,  "  Inst.,"  U,  51 1 ;  Hlackstmt, 
U,  21.  and  .\ppcndix  no.  IV;  PoUock  arid  Sfaiilafui,  U.  EK.  It  k  said  that  ■ 
"finis  is  kt-icd.  On  thid  dxpKSiSion,  c^.  />u  Coi^, see  Flrng,  Fin^m,  lev&n"; 
BmnntT,  "tirk  ,"  p.  280. 

■  In  order  toifegin  the  aetion  uat  hod  to  pay  a  due  or  fine  to  the  Icin^g, 
and  one  pwd  him  another  fine  for  his  uiithority  lo  comprcmifw, 

*  BecauM  the  former  did  not  carr^-  out  tbeagreetueat  whichhad  been  eotcred 
into  between  tbem. 
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court  gave  the  parties  permission  to  come  to  an  understanding, 
and  the  deed  of  compromise  by  which  the  defendant  acknowiedged 
the  right  of  ownership  of  the  grantee  was  publicly  read  before  tha 
Jud^s  (or  before  commissloaers)  whose  duty  it  was  to  ascertain 
the  capacity  and  the  freedom  of  the  parties.-'  A  deed  of  the  whole 
proceeding  wa»  drafted,  and  this,  at  least  since  1195,  in  three  in- 
dented copies,  one  of  which,  called  "pes  finis,"  was  preserved  in 
the  royal  treasury,  and  one  of  the  others  given  to  each  of  the 
parties.*  This  procedure  had  the  same  advantage  which  a  judg- 
ment in  real  litigation  has:  1st,  easy  proof  of  the  deed,  the  pres- 
ervation of  the  "pes  finis"  in  the  treasury  being  a  first-class 
guarantee  against  loss  or  falsification  of  titles;  2d,  assured  execu- 
tion; 3d,  and  especially,  the  cutting  off  of  all  claims  which  were  not 
brought  forward  at  once,  or,  at  the  very  latest,  witliin  a  year  and 
8  day:'  "non  in  regno  Anglise  pro\idetur  vel  est  aliqua  secuHtas 
major  vel  solemnior  per  quam  aliquis  statum  certiorem  habere 
possit  quam  .  .  .  finem  in  curia  domim  regis  levatum."  Nor 
by  itself  tloes  it  transfer  the  seisin,  any  more  than  a  judgment 
does;  if  the  grantee  wishes  it  to  be  equivalent  for  him,  to  the 
feoffment  with  hveiy  of  seisin,  he  will  have  to  put  himself  in  pos- 
session of  the  land  in  whatever  way  he  can,  good  or  bad.  Th& 
consequences  of  the  fine,  which  were  very  far  reaching,  took  place 
all  too  soon;  the  Statute  of  Edward  III  (fourteenth  century)  gave 
third  parties  the  right  to  assail  it  at  any  time;  the  remedy  was 
radical,  but  it  had  the  fault  of  taking  away  from  this  institution  its 

'  Necessity  of  poeaesBion  on  the  part  of  the  grantor;  without  which  any  two 
people  iniglit  have  bwn  able  to  deprive  the  owner  of  a  piec(*  or  land  by  bringing 
a  pretended  aetian  for  this  land..  The  aame  remark  applies  to  conicnoii  re- 
coveries. 

'  The  "ftnifi"  yon  first  of  oil  proved  by  tha  court  record,  later  by  ■Britten 
decis.  The  drawing  up  of  three  trvpie^a,  duo  of  wliich  was  kept  m  the  tricasury, 
dates  from  1195;  in  Ihc  name  ^h-ca  to  this  tatter  opy  there  is  a  pun  on  too 
French  "pea"  (peare,  transaction)  and  l.he  Latin  '"p«i"  (foot),  just  as  there 
is  one  io  ''line,"  which  ciin  bo  connected  with  Uic Latin  "finia"  and  the  French 
"finer"  (6nanee)|to  pays  fineordui?  (fine  means  a  pocuniarv  penalty,  a  Lriinafer 
taxi.   Esamnleaof  finwfrom  U82to  L272.  PoHoek  and  AfaiOanjl,  1,  18, 

'  This  is  tiie  most,  renmrkable  effect  of  the  "Hiub  ":  aji  iklieniitioQ  thu»  carried, 
out,  saya  the  Statute  "  Modua  Levandi  Finea,"  not  only  binds  the  parlies  and 
their  heiire.  but  all  the  world.  This  is  to  be  accounted  for  because  of  its  very- 
origin.  This  method  of  acquiring  asaumed  Ensi  of  all  a  real  procE^ss  for  reclaim- 
ing bcKun  befon;  tho  l»P(d  f^wrl.;  now,  th*-  frtinit-tc^ncment  |ioKi<!rti  wtre  --jbligcd 
to  take  part  in  thEv><e  trials;  there  was  □othing  Wrong  in  dcclarinfc  thnt  they 
w«,'r>:>  .-'tnpped  of  all  riRhts  yo  lon(!  as  they  did  not  pruuat  ai^ainst  the  eentenf^e 
which  was  proniiinrfv!:  if  they  wero  present  they  did  wrong  not  to  take  part 
in  the  judicial  nasembly.  —  Among  other  con.^equonnes  of  tliis  result  let  ua 
notice  the  ejitiiiiCtion  of  trusla;  the  trusteewho alienated  property  held  in  trust 
by  making  use  of  the  &ne  (or  the  common  recavery)  brought  l^e  trust  to  aa 
end. 
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chief  usefulness;  few  men  were  aasured  of  their  possessions.  Alflo, 
under  Henry  VII  (end  of  the  fifteenth  centuiyj.  Parliament,  tak- 
ing a  middle  course  between  these  two  solutions,  permitted  claims 
to  be  made  up  to  five  years  dating  from  the  public  reading  of  the 
fine;  the  rights  of  minors,  of  married  womeu,  of  the  insane  and  of 
thoae  who  were  absent,  wer«  preserved. 

§  321.  Th*  Sus».  —  (D)  The  Common  Recotery}  which  is  of 
more  recent  liute  than  the  levying  of  the  fine,  rests  like  the  latter 
on  a  fictitious  action.  According  to  the  common  luw,  the  mon- 
asteries and  other  establishments  in  mortmain  could  not  receive 
any  lands  without  the  autliority  of  the  king,  under  penalty  of 
having  them  confiscated.  But  this  rule  was  evaded.  The  holder 
sold  his  land  to  the  monastery  and  at  once  took  it  back  hy  an- 
other transfer  as  coming  from  this  monastery;  as  the  latter  had 
□ot  bad  the  seisin,  the  confiscation  was  found  to  be  avoided,  and 
in  one  way  or  another,  for  example,  by  way  of  expiration,  the 
monastery  then  took  the  pniperty.  The  Great  Charter  of  Henry 
III,  c.  36,  forbade  these  frauds.  But  it  only  mentioned  sales. 
The  religious  houses,  instead  of  buying  lands,  leased  them  for  a 
thousand  year^,  and  stiU  escaped  the  confiscation,  at  the  same 
time  attaining  their  object.  The  Statute  "De  Ilcligiosis,"  under 
Edward  I,  even  forbade  long-term  leases.  The  monks  did  not 
acknowledge  themselves  as  beaten;  they  then  brought  a  suit  to 
recover,  on  a  fictitious  claim  against  tlie  owner,  who  allowed  judg- 
ment to  go  against  him.  By  the  second  Statute  of  Westminster  it 
was  decided  that  every  action  of  recovery  brought  by  a  religious 
community  should  be  subject  to  an  inquest  carried  out  by  a  jury, 
so  as  to  annul  it  in  case  of  fraud.  Under  Edward  IV  (end  of  the 
fifteenth  century)  procedure  became  more  complicated:  "the  pos- 
sessor who  was  sued  in  an  action  of  reco\'ery  would  vouch,  by 
way  of  defence,  a  third  party  whom  he  pretended  to  be  hia 
warrantor;  the  latter  defaulted;  the  judge  gave  judgment  for  the 
default  of  the  warrantee  against  the  warrantor;  but  at  the  same 
time  he  ga^'e  judgment  again3t  the  warrantee  for  the  benefit  of 
the  demandant.  By  means  of  this  procedure,  the  heirs  were  more 
surely  shut  out;  th*y  had  no  right  to  complain,  because  their 
ancestor,  at  the  same  time  as  he  lost  the  immovable,  had  a  ri^ht 
to  its  equivalent  from  his  warrantor."    There  was  some  hesitation 

>  Procedure  so  called  beaftiue  one  is  oonAidered  m  recovering  one'ti  property 
Hill!  because  it  ta  commonly  made  use  of.  AboUtioo  of  fines  aod  recoveriea, 
3  and  4,  WUliaia  lY,  c.  74. 
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felt  about  absolutely  stripping  them,  but  there  was  no  hoaltation 
altout  chooaing  as  one's  warrautor  an  insolvent,  a  mau  of  straw, 
and  this  role  finally  devolved  upon  the  crier  of  the  court  of 
ju:jtJce,  who  was  called  in  exercising  this  function  tlie  couunon 
warrantor  (common  vouchee,  "vocatus")..  "From  tliis  period 
on  (H73?),  conveyances  in  the  form  of  reco\-eries  became  more 
and  more  frequent,  and  they  ended  by  being  openly  adaiitted" 
for  the  benefit  of  ord!nar>'  individuals.  Their  great  advantage 
consisted  in  defeating  entails  and  rights  of  reversion  which 
rendered  ownership  uncertain;  and  such  was  sometimes  the 
entanglement  of  incumbrances  and  riphts  of  re\'ersian  that  indi- 
viduals, despairing  of  knowing  the  condition  of  their  property, 
found  themselves  reduced  to  the  extremity  of  petitioning  Pitrlia- 
ment  to  give  them  a  new  title  clearing  otf  all  previous  rights,* 

§  322.  (II)  GopyholdB  (tenure  by  copy  of  court  rollj.^"  This 
sort  of  property  began  by  being  a  servile  tenure;  also,  the  tenant 
whom  the  lord  could  expel  at  his  will  (tenant  at  will)  had  no  power 
to  convey  his  right.  But,  if  the  lord  was  always  tlie  official 
owner  of  the  copyhold,  the  situation  of  the  copyholder  diil  not 
cea«  to  gain  strength;  it  has  ended  by  differing  very  little  at 
bottom  from  that  of  the  freeholdera.  It  is  thus  that  towards  the 
end  of  the  fifteenth  century  they  ecquirw!  the  right  nf  aiienating 
their  tenure  in  spite  of  the  lord.'  Then  copyholds  became  like  the 
French  copyholds  ("censives").  Their  complete  emancipation 
only  dates  from  yesterday  (1894).  The  forma  of  alienation  of 
copyholds  always  felt  the  influence  of  their  origin.  This  act  takcfl 
place  by  means  of  surrender  and  admittance,  which  is  uhout  the 
same  thing  as  the  vestuig  and  divesting  of  the  French  law.  (1)  The 
tenant  reconveys  (surrenders)  the  property  of  the  lord,  ordinarily 
in  his  court,  by  giving  him  a  stick,  a  glove,  an  car  of  wheat,  etc,  ' 
(3)  The  lord  admits  (admittance)  the  grantee  in  his  stead  and  placu 
by  the  same  proceeding.  The  deed  is  inscribed  on  the  register  of 
the  nmnor  In  which  the  land  is  situatefl,  and  a  copy  of  tim  in  de- 
livered to  the  grantee,  whose  title  it  constitutes.  ThU  method  of 
alienation  expressed  the  dependence  of  the  copyhold  with  regard 
to  the  manor  too  well  for  its  abandonment,  or  even  its  simplifi- 
cation, to  be  thought  of. 

•  BtadctUme,  It,  2t  (Frencfc  tnuM.,  \Y1.  217). 

*  LiaieUm,  78  el  teq.;  Blaekaione,  II.  22;  Pttlloek  and  Mailland,  I,  tST; 
Pailod:,  "Land  I^w»,'V  206. 

'  Cf.  the  cUtueof  "free  sale"  ^Ifthoed  by  the  tonttatit  In  Ir^lan'!,  and  whleh 
bdoD^  to  tboM of  Ulrter;/*.  ''UQucrt.  A^Mroenlrlaiuk,''  LSSI. 
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§  323.  (Ill)  formation  ot  Um.  — The  complicBtc^  wechflnism 
which  we  have  just  been  outlining  was  alt  the  more  difficult  to  put 
in  motion  as  in  many  cases  the  owner  had  his  hands  tied.  This 
sj'stem  of  impediments  tlid  not  have  the  result  which  was  expected 
of  it;  it  only  stimulated  the  ingenuity  of  practitionera  and  led  them 
to  invent  the  boldest  expedients  in  order  to  avoid  their  applica- 
tion. If  they  pretende<i  to  respect  it  in  theoiy,  the  practice  of 
uses  resulted  in  often  reducing  it  to  the  condition  of  a  dead  letter, 
and  in  establishing  alongside  the  ownership  of  the  common  law 
(the  "  legal  estate  an  enjojTnent,  or  rather,  a  sort  of  equitable 
ownership,  with  which  many  could  be  content  and  which  escaped 
all  the  rules  of  the  strict  law.  Such,  to  a  certain  extent,  at  Rome, 
was  the  Pnetorian  ownership,  or  the  ownership  of  provincial 
land  3. 

This  institution  was  originally  only  a  pious  fraud,"^  one  of  the 
proceedings  employed  by  the  clergy  to  evade  the  nullity  which 
grants  in  mortmain  were  affected  with.  Instead  of  granting  bla 
lands  to  a  monastery,  the  owner  transferred  the  ownership  to  a 
third  party  for  the  use  of  a  monastery;  the  enjoyment  which  re- 
sulted to  the  profit  of  the  latter  was  not  recognized  by  the  com- 
Inon  law,  but  the  "cestui  que  use"  could  have  it  protected  by 
the  court  of  equity.  Us  situation  has  been  comparetl  to  that  of 
the  Koman  "  fidei-commissus."  The  person  interposed  was  the 
owner  at  law;  in  equity  he  must  fulfill  alt  the  obligations  which 
had  been  imposed  upon  him.  This  expedient,  which  appeared 
under  Edward  III,  was  forbidden  under  Richard  II,  but  only  as 
far  as  it  related  to  people  in  mortmain.  Ordinary  individuals 
had  had  the  time  to  accommodate  It  to  their  interests;  and 
th^  preserv'ed  it. 

The  use,  being  a  creation  of  equity  unknown  to  the  Feudal  law, 
it  was  admitted  that  it  could  be  constituted  "solo  consensu," 
without  the  giving  of  seisin,  in  a  secret  manner,  and  could  be 
proved  by  any  means.  Neither  confiscation  nor  expiration  were 
to  be  feared,  because  the  use  was  not  held  from  any  lord.  One 
has  no  difficulty  in  seeing  what  an  advantage  this  right  presented 
because  of  the  facility  of  transactions,  over  the  institutions  of  the 
common  law.  In  return,  it  was  reproached,  and  Bacon  was  the 
first  to  do  it,  with  ousting  many  people  from  their  rights,  —  the 
woman  from  her  dower,  the  husband  from  his  right  of  courtesy, 
the  creditor  from  his  right  of  distraining,  the  tenant  from  his  o 
^  Fear  and  fmud,  saya  Cake,  were  the  true  inventora  of  the  use. 
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tate.  The  creditors  of  the  "cestui  que  use"  had  to  be  allowed  to 
Btt&ck  his  enjoymeDt.  Alienations  with  the  reservation  of  tlie  use 
were  forbidden,  because  the  grantor  preserved  tbe  possession  of 
the  property  and  too  easily  enjoyeai  an  imaginary  credit  (from  the 
time  of  Edward  III).  Bacon  complained  that  one  could  not 
know  who  was  the  true  owner  of  land,  the  person  interposed 
(trustee)  or  "  cestui  que  use."  And  the  fact  is  that  tieitlier  one 
nor  the  other  could  alienate  separately,  which  was  a  source  of  em- 
barrassment and  frauds.  Various  statutes  tended,  by  solving  the 
questions  of  detail,  to  recognize  that  "  cestui  que  use  "  was  the  real 
owner.  The  matter  was  finally  regulated  by  the  Statute  of  Uses  of 
Henry  VIII,  1535;  this  act  was  inspired  by  a  thought  hostile  to 
uses  and  the  facility  of  alienating  which  their  ratablishment  had 
introduced  into  the  body  of  English  law;  yet  it  only  strengthened 
the  establislied  practice.  It  converted  the  use  into  possession; 
this  was  to  create  of  it  an  ownership  no  longer  in  equity  but  at 
law,  and  to  give  jurisdiction  to  the  judges  of  the  common  law. 
But,  as  they  showed  themselves  not  very  favorable  to  uses,  the 
courts  of  equity  profited  thereby  to  take  back  a  part  of  the  ground 
which  they  had  lost;  they  intervened  when  there  was  any  attempt 
to  restrain  the  effects  of  the  use  and  compellxxl  the  fiduciary  to 
carry  out  everything  which  he  was  held  bound  to  in  conscience. 
By  the  intervention  of  a  trustee  or  fiduciary  (from  trust,  confi- 
dence, deposit)  the  ownership  was  transferred  without  formality. 
The  sale  itself  had  for  its  effect  to  make  the  buyer  the  owner  by 
the  fact  alone  that  there  was  an  agreement  of  the  wills  of  the 
parties,  "bargain  and  sale";  for  the  vendor  became  the  trustee  of 
the  buyer  and  was  in  possession  for  the  benefit  of  the  buyer,  in  the 
same  way  as  in  the  formal  recital  of  delivery  of  the  Roman  law. 
So,  to,  the  transfer  "brevi  manu,"  under  the  form  of  lease  and 
release,  was  applied  in  a  normal  manner  as  a  regular  proceeding, 
so  much  was  it  in  harmony  with  the  institution  of  the  use  (this, 
however,  was  not  done  without  discussion  until  tbe  year  1620). 
Of  all  the  obstacles  placed  in  the  way  of  alienation  by  the  common 
law,  nothing  remained,  —  no  more  in  reality  than  in  form.  The 
new  system,  which  was  infinitely  more  flexible  tlian  that  wluch  it 
replaced,  had,  to  counterbalance  this  fact,  a  very  serious  defect:  the 
changing  of  ownership  was  private,  so  that  the  true  owner  often 
remained  unknown  and  loans  upon  land  as  a  security  rested  only 
on  false  appearances.  Such  inconveniences  were  too  serious  not 
to  lead  speedily  to  some  thought  of  remedying  them.  Under 
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Henry  VIIE  it  was  sought  to  give  some  publicity  to  alienation, 
especially  the  form  of  simple  bargain  and  sale,  by  providing  that 
conveyances  should  be  registered  with  a  court  of  justice  op  the 
Keeper  of  the  Holis.  The  laws  of  1704  and  1735  even  required 
registry  for  all  deeda  "inter  vivos"  or  "mortis  causa"  which 
transferred  ownership  or  created  real  rights;  but  they  were  only 
applicil  in  the  countiea  of  York  and  Middlesex.  Nowhere  else  did 
this  publicity  e?dst.  In  our  own  day,  another  step  was  taken  along 
the  path  of  simplifying,  and  the  Law  of  October  1,  1845,  brought 
to  a  close  the  long  evolution,  the  various  phases  of  which  we 
have  described,  by  enacting  that  the  execution  and  delivery  of  a 
deed  under  a  private  sea!  should  thenceforth  operate  as  a  trans- 
fer of  corporeal  property  just  as  efficaciously  as  actual  delivery 
of  the  land  (like  the  deed  of  j;Tant  already  in  tise  for  incorporeal 
property).  But  at  the  same  time  there  took  place  a  reaction  in 
the  direction  of  the  publicity  of  the  transfer  of  ownership;  if  they 
did  nut  dare  break  with  the  tradition  of  centuries,  yet  at  last 
there  was  Instituted  a  system  of  registration  (1863-1S75).  It 
resembles  the  enrolling  upon  land  books  of  the  German  law,  with 
tliis  peculiarity,  which  conforms  well  to  the  English  sp'uit,  that 
registering  is  optional  and  not  compulsory.^ 

'  C/.  " Aaa.  de  U^sX.  Elr,,"  1S89,  p.  212.  On  Ihc  Torren-i  Act  of  18.W,  eee 
Ch.  Cide,  "BuU.  da  la  de  L^giel.  Campari,"  im,  XV,  38S;  Btttm, 
"Livrw  Fopciert,"  1891. 
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{321.  Multiplicity  of  Rights  in  Land; 

Thair  Relutioaa  to  Feuds]- 

iam  and  Serfdom. 
S  325.  LeiL^es  fur  a  Lung  &ad  a  Short 

S  32fl.  Free  Urban  Tenure. 

I  327,  ll('nL9  !«i<l  Churgt!8,  orBurdcna 

on  Real  Property. 
S  32S.  Rights  of  Profits 


fi  329.  Umifnict. 

e  330.  Right  of  the  Bcnofirinry  over 

&I1  Ecclraiiitittcal  UQiieficc. 
I  331.  Real  Kervitudi-M. 
S  332.,  The  Same.  —  (1)  Natural  SnnH- 

S  333.  The    Snme.  —  (II)  Sorviludofl 
eetabUahed  by  the  bct  of  man. 


§  324.  Multiplicity  of  Rights  in  Land;  Their  Kelatlocui  to  r»U- 
d&lism  and  Serfdom. — The  system  of  land  ownership  was  for- 
merly complicated  by  a  great  number  of  rights  in  lanifl  and  liuniens 
upon  landed  property,^  Some  of  tliem  were  like  a  cutting  down  of 
the  beneficial  ownership  which  belonged  to  the  copyholder  (leases 
for  a  long  and  a  short  term);  others  were  more  analogous  to  the 
domanial  rights  (rents) ;  certain  of  them  presented  thencLielves  03 
a  survival  or  an  imitation  of  collective  ownership  (rights  to  use 
the  woods  belon^ng  to  a  community,  or  woods  belonging  to  the 
lord) ;  some  of  them,  those  most  nearly  approaching  the  modern 
usufruct,  were  related  to  the  formation  of  the  fainily  (dower); 
many  of  them  were  merely  predial  servitudes;  finally,  the  pledge 
and  the  mortgage  served  as  a  protection  for  crctlit.'  TUia  con- 
fusion of  rights  upon  the  same  piece  of  land  gave  rise  to  difficulties 
and  litigation;  it  also  had  many  tnconvemences  in  economic  order; 

'  C/.the  "ReallaatcB"  of  the  German  law,  which  differ  very  little  from  our 
charges  upon  land,  fuid  the  nature  of  which  has  been  wiibly  diaciui^ed.  The 
Sogbah  law  is  a  mtt.>*terpiece  vi  coa^truiakm,  wilh  its  liiamod  hiornrnhy  of 
estates  and  ite  thtwry  mcs.  Thus,  outaide  of  hereditftry  eelates  whether 
in  fee  simpli?  or  substituted  f«e  (fee  tail)  over  free  lenementfl  (freiehol'la;  we 
find:  (A)  estates  which  are  not  Inherit^Ie:  (a>  "pur  autre  vie,"  during  the 
life  of  a  third  party  who  ia  called  "ceatuy  qUe  vie"  (if  the  tenant  diwl  before 
*■  TCstuy  que  ^-ie '  the  (iret  comftr  couJd  take  poaaewion  of  thft  property  juat  as 
though  it  bad  be«n  without  as  owner,  unleaa  the  grimt  had  bctn  made  crorMaly 
to  the  grantee  and  bla  helm);  (6)  for  life,  either  hy  virtue  of  the  law  idower, 
eurtesyof  En^and)  orby  agraement  or  wiU  (seltleiDtnt) ;  <hi  ioferior  «tat«e: 
(n)  for  a  Ifrm  (long-term  leases,  leases  from  year  to  year);  l6>  at  wlU;  Ic)  by 
mere  tolerance.  Let  us  HUperimpoae  ubc«,  aiul  lot  us  place  alonifiidc  of  them 
the  copyholds,  aod  we  ahiJ]  succeed  in  understanding  that  the  Engliah  jurists 
ba«cd  everything  upon  the  ides  that  no  one  can  hare  an  atMolute  right  of 
ownefstiip  over  aa  imnwvabte.  Aa  to  the  terra  of  years,  PotLodt  and  3fmt- 
land,  II,  105. 

'  Cf.  "Sununa  Norm.."  93,  7:  diM^sia  of  lands,  putures,  rerenues  ("red- 
iHm  ),  "faiABaeee"  (ciiai^gea  paid  bv  fftrm  tenastaj  and  aervioa. 
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for  this  small-change  of  ownership  was  far  from  possessing  the  vir- 
tues of  the  latter.  Modern  legislation,  taking  this  experience  into 
account,  has  reduced  as  far  as  possible  the  number  of  real  rights, 
following  the  esaoiple  of  the  lioman  law  in  this.  It  has  changed 
the  nature  of  many  of  them  in  order  to  make  titem  come  within  the 
category  of  personal  rights  or  credits;  by  this  means  it  has  freed 
the  owner  from  encumbrances,  and  it  has  made  his  freedom  to  act 
more  absolute,  while  at  the  same  time  it  has  given  rather  a  wide 
range  to  the  individual's  will  and  particular  interests  in  the  uphold- 
ing of  obligations.  In  our  day  ownership  tends  unceasingly  to 
come  hack  to  what  is  looked  upon  as  its  normal  state,  that  is  to 
say,  to  the  r«uniting  iu  the  same  hand  of  all  its  attributes,  "usus," 
"fructys,"  "abusus,"  with  their  very  fullest  effects.  On  the  con- 
trary, the  normal  condition  of  ownership  in  the  old  law  was  th* 
splitting  up  of  this  sheaf  and  the  subdi\TsIon  of  the  parcels  which 
had  been  drawn  from  it,  without  making  any  attempt  to  give 
them  the  cohesion  which  seems  so  natural  to  us.  To-day,  no  man 
thinks  himself  an  owner  utdesa  he  can  do  everything  he  pleases 
with  the  thing  owned ;  in  the  olden  times  one  was  far  more  easily- 
satisfied;  the  master  was  only  half  a  master. 

The  multiplieity  of  real  rights  made  them  prejudicial;  their 
character  rendered  them  odious;  feudalism  and  servitude  had  put 
their  stamp  upon  many  of  them,  or,  at  least,  they  were  scarcely 
to  be  distinguished  fnim  feudal  rights;  they  carried  with  them,  as 
did  the  latter,  the  servitude  of  the  person  or  the  property,  the 
superiority  of  a  man  or  &  piece  of  land;  they  were  surrounded  with 
the  same  proscription. 

§  325.  Lcuei  for  a  Long  and&ShortTerm.^ — Reasonsof  a  politic 
cal  and  economic  nature  made  the  old  law  tlie  epoch  of  perpet- 
ual or  long-term  leases,'  and  in  this  method  of  cultivating  the 
soil  the  holder  is  in  a  position  bordering  on  that  of  an  owner. 
The  short-term  lease  itself,  which  was  not  often  met  with  till 
much  later,  produewi  sometimes,  when  it  was  introduced  into  prac- 
tice, analogous  results;  the  temporaiy  tenant  was  treated  in  cep- 
ta.in  Customs  like  a  perpetual  tenant.  Under  tlie  influence  uf  the 
Roman  law,  the  ordinary  lease  ceased  to  confer  a  real  right  and 
degenerated  to  the  rank  of  a  simple  per^wnal  relation;  by  an  op- 
posite phenomenon,  due  to  reasons  already  set  forth,  those  who 

1  "B.  Ch.,"  VI,  2,  409:  Sai'ieJi.  p.  422  (bibl.). 

*  ■'  Bailler"  means  to  deliver,  to  give  up  to  (aliU  tlus  wide  meaning  in  cvr- 
tajn  Romanic  ditilf«tn).  " LVmodiation "  mrana  &  lettiog  of  inunovablis,  farm 
icut  being  paid  "od  modium,"  in  ^'muids,"  in  produce. 
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held  by  mMUia  of  inheritance  saw  their  riglit,  protected  and 
strengthened,  raise  itself  little  by  little  until  it  attained  the  rank 
oi  true  ownership.  Thu3  a  return  waa  made  to  the  Roman  ideas. 

The  conflict  between  these  ideas  and  the  conception  of  the 
Customs  was  expressed  by  means  of  two  contradictory  niles: 
"Selling  carries  with  it  letting"'  and  "BuN-ing  doea  not  annul 
letting.*' '  This  last  rule  meant  that,  if  the  land  under  leasti 
was  sold,  the  right  of  the  lessee  could  be  opposed  to  the  buyer, 
because  it  was  a  real  right;  thus  the  lease  was  not  annulled.  Ac- 
cording to  the  first  rule,  on  the  other  hand,  as  tlie  holder  has  only 
a  personal  right  against  the  lessor,  the  buyer,  who  has  become 
the  owner  of  the  land  leased,  has  the  power  of  expelling  him ;  the 
lease  is  annulled.  This  wag  the  Roman  solution,  and  that  of  the 
court  practice  of  countries  of  written  law.'  It3  great  defect  was 
that  it  rendered  the  duration  of  leases  uncertain.  The  practice 
of  the  Customs  eliminated  it  by  special  clauses  in  the  contract 
of  sale;  by  virtue  of  these  clauses  the  buyer  undertook  to  up- 
hold the  lease;  the  Civil  Code,  in  Art.  1743,  merely  enacted  that 
these  clauses,  which  bad  become  tjTJical,  should  be  implied. 

Among  the  number  of  leases  which  are  to  be  distinguished  from 
feudal  tenures  (lease  of  a  fief,  lease  of  a  copyhold)  *  are  to  be  ob- 
served the  long-term  lease,  the  lease  for  cash,  which  Is  only  a  vari- 
ation of  the  former,^  and  the  tease  for  possession  at  will,  which  h 
peculiar  to  Brittany,  and  which  is  perhaps  of  servile  origin.  — 
LoDg-Term  L«ufli "  only  carried  with  them  a  transfer  of  the 
beneficial  ownership  when  they  were  perpetual; "  where  they  were 

1  l/<tyael,  472;  "Od-  Just.,"  loc.,  9:  "Erutorem  n«c«aenon  oat  stare  cplottd 
(nisi  en  lege  emit)/'  German  law:  "Kauf  brieht  Micthe."  Chaifimtartin, 
p.  274;  Wuiwp,  IV,  8.59,  3  (Neufchfttol,  Switsserland):  "death,  mBmngo  (luiI  Mdle 
Dreaii  every  leasing";  Lo^sd  (cfwitm  this);  "Asa.  de  Jtrua.,"  ed.  H.,  II,  291; 
Polhier,  "LQUftgc.'^^no.  296:  "Gr.  Cout. '"p.  248. 

'  ChaiaemaTCin,  p.  273;  ^Kauf  bcbt  Micthe  nicht  aiif."  We  do  not  know 
any  formula  in  French  vhich  GorreeipoDds  to  this  adage;  the  oaa  whicli  wo 
p.ve  ID  th-e  text  is  only  a  tranala.tioD. 

»  Serres,  "Inat.,"  Ul,  25,  tt. 

*  " Z.  8. 3.,  G.  A.,"  V,  69;  Huber,  IV,  756  tC  fletf. 

•  VwHet,  p.  660.  a.  2  ("Out.  de  Poitaa,"  1417):  5rwd.  "Charts  dc 
Cluny,"  II,  328  {in  968);  Afarekegai/,  "Cm.  du  Bm-PoiUiii,''  p.  249;  II.  <it 
Pomey,  "Comp^t.  de  Ju«<a  de  Paix,''  1827,  p.  375;  Manton,  "ExposS  de  la 
L^gislat.  mrale,"  1879,  p.  25;  Alans,  "Thieee  Ec.  Chartrea,"  1&S5,  p.  8; 
Grand,  ibid.,  1899:  Lamprechl,  p.  IW). 

'  VwUet,  p.  680  {bibl.M  Ajuttminui  de  Orto,  "Emphyt.,*'  ed.  JoMbt,  1854. 
Cj.  Monograph  in  "Tract.  Univ.  Juria,"  tiTeatuea  cittn  by  S(dviali,  p.  424; 
LattMr "  Studi  sop.  enfiteufli,"  1868;  SbAbe.  (  SS;  Giraud,  U,  219,  2Sfl. 

'  111  Italy  the  limg-term  lease  seetna  rather  to  be  perpetual,  the  "livellfi" 
("libeUiu")  or  the  tenure  At  will  temporary.  But  there  ts  oathinK  very  clear 
m  the  tenaifiology.   C/.  (  m  (detailed  study  of  the  "livdlo").  The 
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made  for  many  years,  fifty,  ninety-nine  years,  one  or  several  lives, 
they  only  conferred  a  real  right,  wliich  was,  however,  very  mucli 
like  the  beneficial  ownership,  because  it  carried  with  it,  as  did  the 
latter,  the  power  to  change  the  ultimate  diaposltioii  of  the  luiid, 
and  it  gave  rise  to  preferences,  to  the  lord's  due  and  sales,  and  to 
confiscation.'^  The  Law  of  December  18,  1790,  reduced  the  dura- 
tion of  the  long-term  lease  to  ninetj'-nine  years  maximum;  and 
the  laws  of  the  9th  Messiilor,  year  III,  and  the  11th  llmmaire, 
year  VII,  classifietl  the  right  of  the  holder  of  a  long-term  lea^  with 
that  of  the  usufructuary  among  property  capable  of  being  mort- 
gaged. It  has  been  questioned  whether,  under  the  rule  of  the  Civil 
Code,  the  long-term  lease  was  recognized  by  the  law  together  with 
its  special  results,  more  especially  the  creation  of  a  real  right,  or 
whether  it  was  not  confused  with  the  ordinary  tease,  — -The 
for  poaaassion  at  will^  had  two  peculiar  characteristics.  Ist.  It 
could  be  revoked  at  the  will  of  the  lessor,  like  leases  at  will,  which 
were  so  common  in  English  law;  the  analogy  with  copyholds,  the 
holder  of  which  can  be  freed  at  the  will  of  the  lord  of  the  raanor, 
leads  one  to  think  that  these  were  a  transformation  of  senile 
tenures.  2d.  The  holder,  that  is  to  say,  the  tenant,  had  a  right, 
however,  to  buildings  and  things  on  the  surface  of  the  groiuid; 
he  could  not  be  expelled  until  he  had  been  relnabursed  for  their 
value.  This  real  right  "sui  generis"  represented  for  him  an  indem- 
nity by  reason  of  the  improvements  made  on  the  land. 

I  326.  Ttm  Urban  Tenure,  which  was  sometimes  allodial  and 
sometimes  free  copyhold,  with  merely  the  burden  of  a  very  light 
rent,  can  be  Ukened  to  leases  for  a  long  term,  of  which  it  is  a  higlier 
form.  Its  origin  is  a  problem  with  which  there  has  been  little 
concern  excepting  lately,  and  which  has  not  yet  been  entirely 
elucidated.'  Ori^nally  there  were  seen  In  it  (.\mold)  a  trans- 
formation of  the  servile  or  domanial  tenure  (according  to  the 

"livellario"  has  the  ownprship  of  the  profits  of  the  livnd.  but  has  no  right  to 
alienate  it.  —  MUteit.        Gesch,  d.  Erbpacht  i.  Ah.,"  IBOl. 

'  Cy.  AtQou,  ill.  28:  there  dxist  very  few  true  loDf-tenn  leasea.  luJesB 
■re  include  within  them  rents  on  land  which  cannot  be  bouRht  bac^k  tuid 
which  conlnin  &  clause  that  the  taker  Ehnll  b«  held  to  make  improvements; 
but  in  such  a  case  as  this  there  ja  neither  forfeiture,  nor  preference,  nor  lord's 
due,  nor  sales,  In  the  countriea  of  written  law  the  long-tenn  tease  is  confused 
with  tl)9  copyhold  (thus  it  Iim  a  feudal  character).  Od  thu  lut  point  aee; 
CAAwTi,  '■Wracmbr.  de  la  Propr/^  p.  49;  fi<M<Aer,  "Econ.  Pot.  nirale;' 
p.  243. 

"  ilmwy.  "Et.  du  Dom.  Cong.,"  1894:  Law  of  Nov.  23,  1896. 

•  It  is  useless  to  bring  out  the  eonnection  irhich  ensts  between  the  problem 
•rhich  we  are  examining  in  the  text  and  the  more  general  quation  of  town 
fraachieee. 
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"Hofrecht");  in  an  early  stage,  the  lord  alone  having  the 
ownership,  the  tenant  could  only  cede  it  back  to  him;  during  a 
second  period  the  lord  and  the  tenant  were  Found  to  be  on  an 
equal  footing;  the  tenant  sold,  the  lord  gave  the  seisin  to  the 
vendee;  during  a  third  period  the  tenant,  who  had  become  full 
owner,  no  longer  had  to  obtain  the  giving  of  seisin  from  the  lord; 
still  better,  tiie  rent,  that  mark  of  sen'itude,  disappieared  in  its 
turn,  and  the  copyhold  beciinie  a  freehold.  According  to  a  rather 
different  expIaDation.  it  has  been  maintained  that  the  holder  of  a 
piece  of  land  with  the  understanding  that  he  is  to  build  upon  it 
{and  this  supposition  is  the  Uost  common  in  towus},  gaining  the 
ownership  in  the  buildings  by  way  of  improv-etnents,  In  the  end 
acquired  the  ownership  of  the  soil  itself.^  The  documents  over- 
throw both  of  these  opinions  and  make-  it  clear  that  from  the  very 
beginning  there  existed  in  towns  two  kinds  of  tenure,  the  do- 
manial copyhold  and  the  free  tenure;  the  former  had  become  similar 
to  the  latter  in  the  course  of  time  (end  of  the  thirteenth  century, 
fourteenth  centurj')-  Thus,  we  have  to  account  for  the  existence 
of  free  tenure  in  olden  tiraes,  An  attempt  has  been  n»ade  to  do 
this  with  the  assistance  of  distinctions:  1st.  Between  ordinary' 
holdings  and  those  of  the  Coxmt,  that  to  say,  of  the  old  high 
Carolingian  functionary;  it  is  only  in  these  latter  that  free  tenure 
could  have  taken  place;  the  merchants  to  whom  it  was  granted 
paid  no  rent  to  the  Count,  excepting  the  amount  due  by  reason  of 
his  right  of  justice  and  not  because  he  was  owner,  2d.  Between  the 
lay  holdings  and  the  ecclesiastical  holdings,  in  which  case  evolu- 
tion would  have  taken  place  more  slowly.'  But  these  are  only 
matters  of  fact,  the  influence  of  which  has  not  decided  the  ques- 
tion. Any  lay  or  ecclesiastical  lord,  whether  he  were  a  count  or 
not,  might  have  been  led,  by  liis  own  interests,  be  it  understood, 
to  grant  lands  which  were  unproductive,  even  without  reserving 
a  rent  (there  are  examples  of  this) ;  the  mere  presence  of  new  in- 
habitants oD  lu3  land  ought  to  be  a.  source  of  profit  to  him.,  and  there 
were  to  be  found  lords  who  were  sagacious  enough  to  understand 
that  in  subjecting  their  lands  to  the  severity  of  domanial  cultiva- 
tion, by  making  of  their  tenants  serfs  or  quasi-serfs,  they  only 
ended  in  driving  these  tenants  away  from  their  domains.  Thus 
there  were  seen  upon  the  founding  of  boroughs  in  depopulated 
localities  grants  to  emigrants  of  a  privileged  area  for  the  build- 

'  Thia    (he  opmian  held  by  Gobben  and  Jager. 

*  See  eepeci&ll)'  Deeinant  a&d  the  examples  that  he  cites. 

415 


§  326] 


OWNEEBHIP  AUD  REAL  RIGHTS 


[Chap.  U 


ing  of  their  houses  ("bourgage,"  "bourgeoisie,"'  "Freizins."* 
"  Freijjut,"  etc.).  This  favor  was  granted,  not  only  to  merchants 
upon  the  occasion  of  tlie  building  of  ba,zaar3  and  markets,  but 
^so  to  "hospites,"'  to  free  men  or  serfs  w*ho  were  fleeing  fpom 
their  lord  and  little  disposed  to  enter  into  the  bonds  of  servitude. 
The  Frankiah  period  already  recognized  tenures  which  were  littte 
removed  from  these  almost  free  lands,  namely,  the  tenure  at  will, 
especially  under  its  forms  of  "  precaria  data  "  or  "  remuneratoria."  * 
In  the  South  of  France,  at  least,  the  pereistence  of  Roman 
ownership  must  have  contributed  to  the  giving  to  inhabitants 
of  towns  these  rights  which  were  elsewhere  only  attained  with 
difficulty. 

§  327.  Rants  frnd  ChargM,  or  Burdsni  on  RokI  Property.  — 

Personal  charges  and  servitudes '  to  wliieh  cultivators  and  serfs 
were  boimd  came  in  time  to  be  distinguished  from  real  burdens, 
sucb  as  rent,  revenues,  tithes,  tallage,  and  duty-service.  From 
personal  burdens  and  servitudes,  to  which  cultivator  and  serfs 
were  bound,  in  time  there  carae  to  be  distinguished  real  bur- 
dens such  as  quit-rents,  rents,  tithes,  tallage,  and  duty-serv'ice. 
These  burdens  were  no  longer  looked  upon  as  a  consequence  of 
the  personal  status  of  the  tenants,  because  the  latter  had 
become  free;  but  they  were  made  a  debt  owed  by  the  land, 
which  had  not  been  enfranchise*!  with  the  tenants.'  Who- 
ever holds  lands  is  subjected  to  the  services  with  which  those 
lands  are  encumbered.  But  it  depends  upon  him  whether  he  shall 

'  \a  to  Norman  burgage,  cf.  Gineald,  op.  eii.;  D^iaU,  "Rec.  des  Jag,  de 
I'Echiq.,"iM>.  140;  "T.A.C.,  Norm.,"  6,3;  8, 1  ondS;  11,5;  ■'Sumroa,"26,2; 
lcf.24;  29,  ete.,"N.C.,"  1583,  ArU.  138, 270,331  ei  lej.,  454).  Tht  quaJity  of 
the  burgages  varied:  »ame  werv  true  freeholds;  otheis,  and  th.M«  were  the 
tDore  numeroiw,  were  only  bound  to  b  poymont  of  rent  to  the  lord;  and, 
finollv,  certain  uf  ihem  w-ero  held  liable  Cor  the  aiiU  and  duty  scrvitw,  and 
were  hanily  to  iie  dislitiguislii?d  frorn  the  ordinary  vill'ein  icn-uncs.  The  special 
rul€«  which  apply  to  burgage  in  private  law,  and  which  are  only  a  return  to 
the  comnioD  law  of  the  Ciiatoms  of  llic  rcmaandfr  of  Fri»nre,  consist  esjieciolly 
in  retjtrirti(iD!j  over  the  repurrlmse  by  a  person  of  the  same  (lineage,  in  the 
establiflhmrnt  of  a  ^^ommuruty  of  accgtiestB  mode  in  buri^e,  nad,  finally,  in 
equai  partition  among  broth-era  und  sisters, 

'  RieUi)ul,  op.  eil.  (town  of  Mart). 

'  .\a  lo  guests  rj.  Sft,  "  Lea  Qasseg  ruroles,"  p.  63. 

'  Lamprtchl  and  especially  Rielgehel,  op.  eit. 

<  HrusUr,  -Inst.,''  II,  220;  Gnm,  ''llecht  an  der  PfrOnde."  1890  (rf. 
"N,R.  H.,"  1890,  799);  PatgMirr,  ■"Inst.,"  p.  287  nikensftooometoiervitudes); 
CeyUKU,  "Le  Dr.  de  Bonalitt^"  ("Bull,  last,  Arrh.  Li^ge,"  1396);  RuniJ^ 
•"lWi.''il8W;  Schia'id.  '-Rcaltiutfrage"  ("Jahrb.  f.  Dogm./'  33,  1); 
S4t,  "Lea  Classes  niralcs,"  1901;  Ht^r,  IV,  771,  et  (texts);  Stobbe, 
I  100. 

•  "Leg,  Lonzob.  Lud.  P.."  31  ("itibutftrj*  ten*");  ffw**r,  IV,  771;  "SeN 
Tidum  quiJe  d^b^t  t^rra, 
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escape  them,  at  least  as  to  the  future,  by  yielding  them  or  by 
abandoning  them;'  there  were  various  difficulties  and  solutions 
on  the  subject  of  accrued  arrears.  In  case  the  land  was  dt\'ided 
up,  each  parcel  was  held  liable  for  the  entire  charge,  for  the  latter 
was  indivisible;  but  one  of  those  among  whom  the  land  had  been 
parceled,  for  example,  the  elder  of  the  sons  of  the  former  owner, 
habitually  rendered  the  sen'ice  for  all  ("portator").  Delay  in. 
the  payment  of  arrears  resulted  in  the  loss  of  the  land,  or  its  for- 
feiture, aometimea  immediately,  sometimes  at  the  expiration  of  a 
Certain  time  and  after  the  payment  of  a  fine.*  The  beneficiary  of 
ft  charge  on  real  property  eould  alienate  his  right  as  though  it  bad 
been  a  matter  of  the  ouTiership  of  the  land,  and  by  the  same 
means.*  These  rights  and  charges  tended  to  disappear,  or,  at 
least,  to  be  changed  into  merely  personal  rights.'* 

§  328.  Rights  of  ProSts.  which  were  especially  apphed  to  woods 
and  forests,  belonged  to  the  inhabitants  of  a  village,  a  hamlet,  or 
a  pariah  coUectlvely.  The  condition  ordinarily  required  to  give 
rise  to  this  right  consisted  of  having  a  separate  home  in  the 
locality;  a  stranger  who  became  established  there  coulti  not 
claim  it,  as  a  general  thing,  excepting  upon  condition  of  obtaining 
an  cKpress  grant  from  the  inhabitants,  or  of  becoming  a  member, 
for  example,  as  a  son-in-law,  of  one  of  the  families  which  bad  been 
domiciled  there  for  a  long  timc^  The  object  of  th^e  rights  varied 
greatly.  One  can  cite  as  the  most  common  objects:  "estovers,"  or 
the  right  to  take  wood  for  fires;  *  "  marrenage,"  or  the  right  to  take 
wood  for  building  purposes,''  which  was  not  so  common;  "pan- 
nage," or  pasture,  which  was  the  right  to  pasture  domestic  ani- 
mals; *  "  acoming,"  which  was  the  right  to  turn  pigs  loose  in  the 

'  Beaumanoir,  24,  7  e<  iKq-.'  "Coat.  Not.,"  70,  96,  97,  171;  Dtemara,  183; 
"Gr.  Coiit.,"p.  317.   CI  De  Lwca,  "De  Cens.,"  IS. 

■  Bm\imanaiT,  24,  IS  et  at^.;  "L.  d.  DroU,"  do.  391. 
'  "Senlia,"  27.5;  " VtJoia,"^  ISO. 

*  LtilGculties  aad  cofitroveray  in  the  juridical  aaalysu  of  th<«e  rit^tta.  D4 
Luca  had  alrcitdy  s(?cn  in  them  nuihing  but  obligatioiu,  COvarruvitiS  and 
CorpKov  mortgage  debts,  etc.  Tlio  leKul  hiatorian  only  nees  in  iheite  theori-es 
iuccesaive  exprtjsaio'n.?.  of  a  varying  econoirie  and  poliliCd!  conditinn. 

'  Betiunmnuir,  loe.  cit.  The  "Coutunw.i  Jc  [IcaiivuiaiM."  wliich  wa*  opposed 
to  freeholds,  required  that  a  rent  »<hnul<l  be  iiuid  to  the  loixl  (ur  righta  ol  user 
in  (oreaM;  the  latter  had  to  be  cstalili^hcd  by  a  Aeigniorial  chart  confirmed  by 
the  aovcreigD.  when  thej'  reaultal  in  "essil"  (d  e  v  natal  ion  t, 

*  Braitmajtoir,  24,  17.  Cf.  alter  the  Fmnkiah  period  tlie  rights  vrhich  were 
called  "UKnaritLft,"  "focogium,"  " ttilvalicurn,"  etc.  Ou  Congo,  se«  "Talb  et 
Dath"  (B^arn;.  The  rest  du«  to  the  lord  goncrikHy  the  Kame  natnft  flfl 
tti«  right  of  user, 

'  "Mftteriamra,"  atave-wood;  see  Lhi  Cange. 

■  "Olim,"  Index.   See  " Pa^nagium, "  "UaagiA";  Du  Cariffe,  Ragveau,  see 
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oak  ifroves  during  the  acorn  season,'  As  long  as  woods  and  forests 
covered  a.  large  part  of  the  soil  of  France,  the  indulgence  in  these 
rights  could  be  tolerated;  but  in  proportion  as  clearings  reduced 
the  wooded  tracts,  and  these  cleflfinga  underwent  a  regular  de- 
velopment, these  Customs  of  forestry'  had  to  be  restrained.*  Fur- 
thermore, it  was  unavoidable  that  they  should  all  disappear,  as  is 
the  case  at  the  present  time. 

§  329.  UBufruct.  —  From  the  time  of  the  Prankish  period  it  U 
not  uncommon  to  meet  with  estates  consisting  in  the  enjoyment 
of  land  for  life^  which,  according  to  the  Roman  classification^  can 
scarcely  be  ranged  anywhere  but  under  the  title  of  usufruct,  al- 
though they  may  be  far  fronf  being  subject  to  the  same  regulations. 
The  beneficiary,  the  tenant  at  will,  have  an  enpyment  which  is 
for  life  or  terapomry .  But  what  a  difference  there  is  between  them 
and  the  Roman  usufructuary!  They  are  already  hoping  for  an 
estate  which  is  capable  of  being  inherited,  that  is  to  say,  for  full 
ownership.  The  dower  rights  of  the  widow  become  very  like  the 
usufruct.  The  "mundoaldus"  is  rather  an  owner  than  a  usu- 
fructuary of  the  possessions  of  his  ward.  This  kind  of  enjoyment 
of  land  seems  a  little  like  ownership  for  life.  It  makes  one  think 
of  the  rights  of  the  fmrty  who  is  charged  with  a  trust-entail. 

This  idea  has  almost  enrirely  disappeared  from  the  Customary 
law,*  being  destined  to  give  way  to  the  Roman  theor>'  of  usufruct, 
which  is  a  more  clever  one,*  but  which  is  so  well  known  that  it 
would  be  Useles.s  to  deal  with  it  here.'  Let  Us  simply  notice  what 

"PcTCk"  "Thai"  and  "Jndtlha"  {to  Irt  his  flocka  sleep,  'Jaccre,"  uwjo  the 
land,  and  let  them  rest  there  two  nightct:  B€am) ;  Giraud,  IT,  14.  CJ.  R,  Cail- 
k»itT  "  Ex^cut,  Test     'm,  330,  37S. 

*  Du  Can^e,  flMi  "Esca";  LamprccM,  p.  HO, 

*  Loysel,  250:  "No  one  can  have  a  right  ot  UHcr  in  the  lord's  donuUB  of  Ui- 
other  without  title,  or  without  paying  a  rent  for  s  aufficient  time  to  acquire 
it  by  prcscmition,  or  if  h«  hnve  immcrnorial  poeaeMion." 

*  P.  de  FoHlaiiiei,  21,  46;  "JoBtice."  pp.  137.  144;  "Or  Cout.,"  p.  I9fi  et 
itq.;  "  Aniou"  ed.  lieatUeinps-Beanpr^,  Taole.  see  "  Usufruit";  Maner,  XIU; 
Bo^^(aTic,  I,  56;  Po-wnfer,  "^last.,"  p.  £79. 

«  CatMniur.  "DeUauf.,"  1630,  1676. 

*  nfl,  however,  give  %  few  details:  CirU  Code,  585  fexpensw  of  laborV; 
ficirwtcn,  "Douaire."  14,  40  {fecomtfeftse):  Vothier,  "Dousire,"  201,  278; 
"intrad.  A  la  Cout.  d'Orl^ios,"  Vll.  43  (distinelion).  —  Prices  of  fnrro  leaaa; 
EHg.,  33,  2,  58,  "pr,";  Pi<thi/T.  ibi/i.,  203;  DenimH,  gfir  "Fruits,"  IX,  ?,  3 
(acquired  by  the  uBufmrtiifLri'  taklriR  inln  consideration  the-  slate  ot  the  hsp- 
vest):  Ptniimin-Duparc,  "Principe.'^,"  lll,p-  2W1  (day  by  day.  in  Brittany;  id., 
Ovil  Code).  —  Minefl  and  quarrie*.  Pnthirr,  ISW;  Atqou,  II,  7;  Civil  Code, 
MS.  — The  mere  owner  keeps  up  the  hoiue  (the  main  walla,  etc.),  the  usu- 
fructuary the  mt  (partition  walls,  etc.).  The  latter  hait  no  right  to  be  paid 
for  any  improvements  or  atlditiona  which  he  may  have  made.  — TIsnfrurt  for 
the  benefit  o[  a  monU  person;  Civil  C<k1«.  619  (100  yeare):  ^.  IMg.,  33,  3, 
»i  if.  dt  LtKvmhis,  Mfl  "  Usuf.,"  6,  7  <30  yem);  t^.  Dig.,  3S,  2,  63.  —  For- 
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great  legal  importance  the  usufruct  had.  Later  on  we  will  deal 
with  the  principfll  cases  in  which  it  is  recognized;  for  example, 
the  case  of  dower. 

^  330.  Right  of  the  BenofioiuT  oTor  &d  Eccleslutdcal  B«ne- 
Soe.  —  The  holder  of  an  ectleaiasticiil  beaefice  h&s  over  the  prop- 
erty which  is  comprised  therein  a  "jus  in  re"  which  allows  him  to 
take  the  profits  therefrom,  so  as  to  be  able  to  fulfill  the  office 
which  13  entrusted  to  him;  this  right  is  a  sort  of  life  estate  or  usu- 
fruct, having  peciUiaritiea  which  relate  to  the  nature  of  ecclesi- 
astical possessions;^  in  order  to  enforce  this  right,  the  beneficiary 
may  make  use  of  the  action  for  real  property  and  the  action  for 
possessioD.'  The  acquisition  of  benefices  passed  through  various 
phases:  the  beneficiary  was  not  always  appointed  by  his  eccle- 
siastical superior;  he  was  often  chosen  by  a  lay  or  ecclesiastioal 
patron,  and,  compared  with  being  chosen  by  the  latter,  the  inter- 
vention of  the  ecclesiastical  superior  was  of  little  importance, 
because  this  could  only  be  exercised  to  confirm  a  candidate  who 
was  chosen  by  a  patron.  From  the  choice  by  the  patron  there 
resulted  first  of  all  acquirement  of  the  ben^ces  ("beneficium 
affectum");  neither  the  patron  nor  the  ecclesiastical  superior  were 
authorized  to  deprive  the  beneficiary  of  his  right  ("variare  non 
possunt");  he  was  in  the  same  situation  as.  an  owner  who  had 
not  yet  taken  possession.  In  proportion  as  the  part  played  by  the 
ecclesiastical  authority  increased,  to  the  detriment  of  that  played 
by  the  patron,  legal  theory  found  ditficulty  in  defining  the  right 
of  the  beneficiary  who  had  been  appointed,  but  upon  whom  the 
benefice  had  not  yet  been  conferred  by  his  superior;  the  benefi- 
ciary did  not  have  the  actual  exercise  of  his  right,  but  at  the 
same  time  the  benefice  had  been  set  apart  for  him  in  such  a  way 
that  it  could  not  be  conferred  on  anybody  else.  The  canonists 
declared  that  this  beneficiary  did  not  have  any  "ju3  in  re"  tiefore 
the  bestowal;  but,  as  he  had  something  better  than  a  personal 

feiture  for  abuse  of  eujoyment  miLlcea  ite  s.ppearance  io  our  old  Uw  espcciaJly 
with  regard  to  dower. 

'  The  beneficiary  hae  been  compared  to  a  vassal,  the  holder  of  a  long-term 
1m9«,  tbe  usufructuary,  etc.;  all  these  coDipiLriaona  err  in  some  direction.  The 
benefice  ia  oq  efi.il owment  cocD^ct^  with  ftn  ^clwin^tjcal  fupcfcion;  from  this 
there  result  special  choraoteristica.  Cf.  ■"Summa"  by  Huguccis  (in  tlS7), 
on  GrtUian,  c,  li,  0.,  12.  q.  1:  clerioaJs  can  only  dispose  of  proSta  colleeted 
"in  USU8  domesticoa  et  in  cauaaa  pietntia";  they  ha.ve  no  right  to  diapoae  of 
them  by  will.  Thia  is  not  the  some  in  the  case" of  an  ordinary  uaufructuajTr. 
This  point  of  discipline  wax  nKMlilied  towAitls  the  fifteenth  ceatur}':  Dig.  X, 
3,  22.  2,  4;  VI,  3,  3,  1;  '■Cono.  Trid.,"  a.  22,  o.  3  acq-,  23,  o.  1  (authority 
of  St.  Thomaa). 

*  See  oa  to  the  posscssioD  of  benefices:  Groaeman,  pp.  199,  2S3,  etc, 
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right,  they  recognized  the  fact  that  he  had  a  "jus  ad  rem";  •  this 
was  a  forfeiture  for  him,  pending  the  time  when,  as  io  our  day, 
wherever  there  remain  vestiges  of  the  ecclesiastical  patronage,  the 
ecclesiastical  authority  should  take  upon  itself  tlic  power  of  re- 
fusing the  canonical  installraent  of  the  candidate  who  had  been 
designated  to  it  or  e\ae  only  authorize,  at  any  rate,  an  appHciition 
of  an  administrotiv*  nature.^  The  canonical  theory  which  mx  hove 
mentioned  corresponds  to  a  stage  of  transition  in  the  hi$tor>*  of  re- 
ligious functions.  This  stage  furnished  Jacques  de  Revigny  with 
the  idea  of  giving  a"jus  ad  rem"  to  the  vassal  who  had  received 
symbolical  investiture,  but  not  phj'sical  delivery.  The  civil  jurists, 
in  their  turn,  applied  it  in  various  w&ys,  for  example,  to  give  a 
"jua  ad  rem"  to  the  purchaser  who  had  not  yet  taken  delivery  of 
the  thing  sold ;  in  the  end  this  right  degenerated  into  a  mere  claim. 

§331.  RmJ  Senritud«>.  —  Rights  established  over  an  inherit- 
anoe  or  servient  teneTiierU  for  the  benefit  of  another  or  dominant 
tenement,  ^  such  is  the  Roman  conception  of  predial  servitudes, 
they  are  so  inherent  in  the  land  that  tliey  are  often  spoken  of  as 
"  attributes  of  the  land":  also,  they  could  no  more  impose  the  obli- 
gation of  performance  upon  the  owner  of  the  servient  tenement 
than  they  could  be  established  sinipl;^  for  the  personal  convenience 
of  the  incumbent.  They  seem  like  restrictions  on  the  right  of 
ownership,  and  therefore  like  exeeptions  wliich  ought  to  be  limited. 
Our  old  authors,  going  back  to  the  Roman  tradition,  formulated 
this  conception  in  the  following  terms:  "By  the  law  of  nature, 
ever>-  inheritance  is  free  and  exempt  from  servitudes."*  As  is 
ordinarily  the  case,  when  they  refer  to  natural  law,  facta  belie 
their  assertions.  The  Customary  law  admits  the  existence  of  so 
kr^  a  number  of  legal  servitudes  which  are  based  upon  old  usages 
and  an  old  organization  of  ownership,  that  it  would  be  nearer  the 

'  Tanoceat  IV  roatroata  the  "oonceouo  ernscDpi"  from  which  there  reoultB 
for  the  bcacficiory  the  "jus  in  re"  aixl  "dominium"  or  "quaai  dominium" 
with  the  "pMHeiitatio  ba.tM>m,"  which  cnly  givM  ft  "  jus  ad  r«m  peUndwn,  ad 
pAtendum  Mncfidum''  aw»ction«l  by  a  "personalis  actio"  (juaieiftl  wavl  or 
by  an  "implora.tia  ad  officium  judieis"  (admicisilrativa  way);  on  Dig.  X  1, 
2,  Q;  I,  3,  19,  3S;  1,  30,  Q.  etc.  (about  1245),  By  tbia  meaiut  alone  doea  tha 
bestowal  tranamit  the  "jua  in  re"  ("aine  traditione  rei  Tel  preMoria");  the 
instaUaCioD  which  fuUowg  gives  tbe  right  of  retaiDing.  " Archidjaconua" 
(Guido  de  Bayeia),  the  tencherof  Jean  a  Andri,  ia  perhaps  the  first  t^aounist 
who  hoa  made  iLse  of  the  ejcpressioD  "jus  ad  rem,"  As  to  the  evolution  of  the 
canonic  theoriefl  and  tiie  effects  of  the  "jua  in  re"  &ad  the  "jua  od  rem"  ^. 
Qrottmann,  d.  169  tt  ecq. 

■  Ab  to  this  eluDcine  of  a  priv&te  right  into  fto  a<lmin>etrAiive  right.  <f. 
OoMffun.  p.  274.  The  benefici&ries  of  (omiu  times  may  be  likened  to  pubhe 
functionaries  'salable  offices). 

*  Lofure,  I,  2. 
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truth  to  say  "Every  inheritance  is  burdened  with  servitudes;  the 
freedom  of  a  piece  of  land  is  an  accident,"  According  to  this  right, 
nothing  stands  in  the  way  of  the  creation  of  a  predial  servitude 
for  the  beneiit  or  the  convenience  of  a  person  (e.  g.,  right  of  pastur- 
age belonging  to  a  corporation  of  butchers};  nor  does  anything 
prevent  its  esdsting  "in  faciendo,"  that  is  to  say,  its  compelling  the 
owner  of  the  servient  tenement  to  carry  out  certain  acts  (for  ex- 
ample, keep  a  way  in  good  condition).  The  feudal  rights  here 
furnish  a  legal  t>*pe  opposed  to  that  of  the  Roman  law;  it  is 
sufficient  in  proof  of  this  to  recall  certain  real  duty-services,  or, 
again,  the  nght  of  tlie  lords  to  demand  that  their  tenants  come 
ftt  night  and  thrash  the  pondg  in  order  to  prevent  the  frogs  from 
disturbing  their  alumberg  (a  right  whose  existence  is  disputed).'' 
Serfdom,  personal  and  real  servitudes,  rights  over  land,  and  feudal 
lights,  are  not  very  readily  distinguished  in  the  minds  of  our  old 
jurisconsults.  The  memory  of  those  old  services  abolished  by  the 
Revolution  stjll  clung  to  the  framers  of  the  Civil  Code  to  such 
an  extent  that  they  thought  themselves  obliged  to  lessen  the 
bad  impression  produced  by  the  word  "servitude"  by  joining 
thereto  the  term  "real  services,"  which  was  one  of  explanation, 
and  which  was  less  compromising  (Civil  Code,  526). 

As  we  have  discussed  feudal  rights  elsewhere,  we  will  only  deal 
with  predial  servitudes  in  the  Roman  sense,  that  is  to  say,  which 
imply  the  subjection  of  one  piece  of  land  to  another.'  Our  old 
authors  borrowed  almost  everything  on  this  point  from  the  doc- 
trines of  the  Roman  jurists,  which  bad  predominated  in  the  end.* 
Disputes  with  relation  to  these  servitudes  were  decided  after  an 
inspection  of  the  locality  by  experts  or  juries  charged  with  mak- 
ing a  report.  They  were  named  by  orders  of  the  judge  in  the 
presence  of  the  parties.  The  latter  had  the  right  to  offer  oppoa- 
tion,  that  is  to  say,  to  require  a  revision  or  a  substitution  in  this 
jury.  Since  the  reformation  of  the  Custom  of  Faria  in  1580  (Art. 
184}  it  is  only  the  judge  who  can  order  a  wider  scope  of  informa- 
tion to  be  obtained.'' 

'  «  jWwAelri.  "Orig.,"  I).  253;  CWtnm,  "R.A  ''t>.  358. 

■  Ab  to  rel&tions  of  vicinage,  e/.  Grimm,  "R.  A  ,"  p.  500. 

'  BeavmanoiT,  30,  27;  34,  espepially  22  et  seq.;  24,  15,  31;  "Joatjee,"  p.  137 
el  8*9-,  H«;  "Gr.Cout.,"  pp.  10B,355,  790;  "Et.de  St.  Louis,"  ed.  VuiUL  I, 
p.  325;  "L.  d.  Droiz,"  I,  116;  "Cout.  d'Anjou,"  ed.  Bfautemp»-BeAupri,  IV, 
11;  Masurr,XXXlX:JiauUiTic.U,  17, 18;  ■'Confer.  desCkJUttunesdeGu^noia,'' 
II,  9;  Loymi,  2,  3;  L'Hommean,  lU,  411  et.  acq.;  Lamoigntm,  "An.,  t.  des 
Serv.  Pr6v6tdela  jMiiffl,"  1,  358;  Argau,  II,  7,  etc. 

*  As  to  these  juriea.  cj.  "Gout.  Not.  du  ChAt."  75;  "Or.  Cout.,"  2,  39' 
(p,  3S1);  "A.C.,d'Aniou,"ed.£«iute7np«-£«aupTrf,1, 145;  II,  ISO,  etc/'Pari^ 
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§  332.  Ths  Saaie.  —  Certain  servitude  are  natural  and  Iftfal^ 

others  established  by  the  act  of  man,  (I)  Naiural  Senitudes, 
The  former  are,  aa  it  were,  an  inte^al  part  of  the  system  of  land 
ownership.  I  am  not  here  speaking  of  tliose  which  are  almost  un- 
avoidable, such  as  the  obli^tion  of  the  owner  of  a  lower  piere  of 
laad  to  receive  the  water  which  naturally  percolates  from  the  higher 
piece  of  land,  but  of  those  which  are  less  necessary,  rather  legal  than 
natural,  and  which  vary  a  great  deal  with,  local  usage  and  the  state 
of  agnculture.  The  barbarian  laws,  and  especially  the  Vi&igwthic 
laws,  thus  give  pasaers-by  the  right  to  settle  themselves  for  two 
days  upon  pastures  by  the  roadside,  to  pasture  their  domestic 
animals  thereupitn  and  to  cut  the  branches  of  trees.  Much  later 
on,  Loysel  still  sets  up  the  rights  of  the  passer-by,  which  are  very 
much  lessened  in  his  time,  in  the  gibe,  "  Everything  which  comes 
to  the  hedge  is  plunder"  (282)-^  At  the  time  when  these  primi- 
tive Customs  have  disappeared  there  are  to  be  diatiiiguished;  * 
1st,  temhtda  of  publk  viility  (stepping-stones,  towpath,  etc.);' 
2d,  aerniutUj)  of  private  interests  (ladder  space,*  "invetison,"  *  the 
right  of  way  over  an  enclosure,'  etc.);  3d,  obligations  imposed  by 
police  regulations  (Customar>')>distancetobekeptinplantingtrees,' 

A.  C,"  79; "  N.  C,"  184:  haunirt,  on  185  "  Paria';:  (?uyo(,  see  "  Expert,"  "R^ 
port/'  "Visite,"  etc.;  FerrUre,  see  "ExperU";  Edictft  of  May,  1090:  expertB 
appointed  to  hold  office  asaurh;  "Orcl."of  Apr.,  1067;  Edict  of  Feb.,  1554; 
June.  1575;  May,  1689,  etc.  Vol.  IX  of  the  "Cout.  do  Pario"  hoa  aa  its 
rubric:  "Concerning  Scr\'itLidea  aad  Reports  of  Juriee." 

'  "DeuU-.,'^  xjdii;  "Wia.."  8,  4.  25  «(  2,  3,  etc.;  "Roth.,"  353;  Dahn, 
"Westg.  Stud  ''  p.  M;  MKhft^  ''Orig.,"  pp.  Ill,  411;  Grimm,  "R.  A.,"  107, 
654.  —  The  "Cout.  de  Nivem.,''  " Champarta,"  1,  nJlowcd  eaah  one  to  labor 
upon  the  liuid  of  Another,  providwl  that  the  owner  did  not  foriiid  it.  CJ. 
Foumct,  "Voisin,"  see  "TerriM  Abimdon^ca." 

*  Various  scrxitudm  in  the  Customs,  and  sometimes  the  Hame  8«>rvltDdG8 
under  different  names.  "Etual"  or  drainage  in  tlie  "Frsjichea  MontHRS^  " 
For  FlaniierB  see  firite.  p.  631.  As  to  the  liiwful  servitude  of  acquediict  (irri- 
gtttlon  of  lands)  delMb  in  PcrtUr,,  i  14-1  fit  eristt-d  in  Italy  in  the  eighth 
century;  numeroue  proviaiooa  in  the  Italian  atatutc»);  j  145  (other  lawful 
eervi  tildes) . 

*  Pfaumanoir,  24,  14.  At  to  public  ways  and  their  dimenaiona,  Und,,  25,  1 
it  *»g.;  Loyitfi.  232,  333;  " Espofl.  dea  Coirt.  mr  It,  Largcur  dos  Chemins,"^  1687; 
Ramuau,  Ferrih-e,  Guuol,  at*  "Chcmirw."  — A&  to  dikes,  ef.  J.  G^erkt  "Gwch. 
d.  Deutech.  Deichrechta,"  1901;  Boixi,  "Us.  do  Breeae/'  p.  219;  CoUei,  id., 

p.  89, 

*  RiKht  of  plaeinn  a  ladder  upon  the  land  of  one's  neighbor  and  of  oeoupy- 
ioK  the  necntsarr  gpEu;!;  for  turning  the  ladder  when  oni*  had  to  repuir  or 
coiMtmel.  a  building.  —  CAawcraartin,  "Prov.,'^  p.  171,  "Pflugrci;ht,  space 
sufficient  for  the  turning  of  a  cart,  cto. 

*  An  obligation  tt>  Ipave  a  apace  of  iive  feet  (South!  between  the  neighbor- 
ing house  and  th^t  which  oiuh  was  buildiing.    Cj,  "ambitus"  at  Itomc. 

*  Btuumatioif,  43,  45;  "JnstJee,"  p.  142;  Uy^,  2,  3,  W,  Chflm,  p.  £63. 
C/.  DiK-  2,  7.  12;  Perti/*,  (  145. 

I  C/.  Lf^Mf,  258;  "Cout.  Not.,'*  107;  "Paria,"  187. 
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for  the  establishment  of  cesspools,  etc.,'  flow  of  refuse  water 
and  rain  water;  4th,  cases  of  compulsory  joint  ownership,  such 
as  party  ownership  or  ownership  by  agreement,  like  the  owner- 
ship of  the  separate  stories  of  a  bou^,  and  the  relations  which 
spring'  therefrom  between  the  joint  owners;  even  obhgations  of 
enclosing  and  keeping  within  boundaries  '  b&ve  a  place  among 
servitudes. 

In  the  North,  where  houses  were  contiguous  and  not  separated 
from  one  another  or  isolated  ("insulie"),  as  was  often  the  case  in 
the  South,  if  one  owner  built  up  to  the  edge  of  his  land,  he  could 
not  prevent  his  wall  from  becoming  party  property  owned  by  him- 
self and  his  neighbor  if  the  latter  should  decide  to  build  at  the 
same  spot;  '  in  order  to  acquire  the  party  ownership,  it  was  neces- 
sary to  pay  the  price  of  half  of  the  wall  and  half  of  tlie  land  upon 
which  it  was  erected;  thus  there  had  been  recognized  a  veritable 
dispossession  because  of  private  utility*  The  system  of  the  party 
wall  is  a  system  of  compulsory  Joint  ownership  whose  details,  aa 
well  as  those  relative  to  servitudes  of  light,*  are  to  be  found  in  a 
number  of  the  Customs,  and  especially  in  the  Custom  of  Paris. 
The  Customs  also  admit  the  party  ownership  of  hedges  and 
ditches. 

§  333.  The  Sam«.  —  (II)  Serdtude^  estahlisked  by  the  act  of  vian 
are  the  result  of  judgments  (on  the  occasion  of  a  partition)  *  and 
eveoj  according  to  some  opinions,  of  decrees,"  of  contracts,'  of  wills, 

1  "Gr.  Cout  ,"  p.  357;  "Cout.  Not.,"  bos.  173,  272. 

»  CtiinpulBory  eD<^loeuK:  Loyai,  2,  35:  MieheCu,  "Orig^"  87,  102;  Gnmm, 
"R,  A.,"  643;  P.  de  Fontaines  21,  66;  "  Jostice,"  p.  142;  Beaumanotr,  30,  27: 
4S,  45;  "  Cout.  d'Anjou,"  «d,  BearUetnps-Beauiirl,  II,  184;  "Et.  de  St.  Louia,"' 
1,  138;  Boumric,  p.  211,  etc.;  Dt  Ribbe,  "Soc.  Proven^.,"  1S98,  p,  18fi;  £flv»ei, 
255:  "  boundaries  &r«  set  by  authority  of  law." 

«  B^uma,imr.24,n-"Oi.  Cout.,"  2,  3S  (p,  355);  "Cout.  Not.,"  8.  77.  156, 
173,  272;  '"Const,  du  ChiLt,,"  S  49;  '-PanB,"  192  a  eeq.;  "Asa.  de  J6ras.,'' 
"C.  dea  B,,"  <;h.  150;  LouseL,  263:  "  In  toima  every  wall  is  a  party  wall  uiileaa 
the  contrary  is  evident.  '  "Anjou,"  ed,  Betiu[e»ipa-Beaupri,  IV,  11;  Uriti, 
p.  834;  PaiiU,  i  lU, 

*  Gretiti^er,  "De  Servit.  I.uminum,"  1818;  Briix,  p,  644;  Pertife,  {  144. 

*  C/.  "adjudicatio"  in  Roman  law. 

*  A  servitude  comes  isto  enHtcnee  by  means  or  a  diatraint  upon  land:  the 
owner  of  the  servient  tenement  offera  no  opposttion;  the'  judgment  ereditor 
has  ft  right  U»  exercise  the  nervitiiile:  Ln  T/inuTiagnirf.,  on  "Berry."  2,  1; 
Cnrnia.'on  ParU,"  IS6.  AccordinK  to  Larnoifftwn,  "  Arr.,  t.  des  Servit.,"  Art.  3, 
he  only  has  &  riKht  to  gain  it  by  the  preecription  of  ten  or  twenty  years:  F€T- 
riirc  oo  "Paris, '  1,8,  A  great  numtier  of  jurisconsulta  rejected  both  of  these 
opimonfl:  tfffugd,  "Tr.  dee  Crimes,"  2,  4.  130, 

^  As  to  the  iDterventivD  of  the  lord  aad  the  CMatoma  of  public  nftma,  ^, 
"ParU,"  215:  "OrldoM,"  227;  "Gr  Cout.,"  2,  38;  De»gt^tA,  on  ^Ll  •' I'ariB." 
Lamoigrum,  ''Arr.,"  op.  at.:  it  is  uiieless  to  apceify  r-wibfa  s<?rvitu(les.  Cf. 
Civil  Codfii  604.  The  compulsory  decree  cleared  off  all  hidden  tiervitudes, 
but  not  visible  onee:  Edict  of  1551,  Art.  12;  Gouffet,  "Oi^,"  p.  442. 
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of  intention  oti  the  part  of  the  father  of  the  family,  or  of  prescrip- 
tion. —  Intention  on  th»  part  of  th«  ffttli«r  of  th«  ttmily.^  The 

court  practice  of  countries  of  written  law  did  not,  any  more  thaq 
did  the  Roman  law,*  lulmit  on  principle  this  method  of  creating 
Bervitudes.'  It  was  afraid  of  increasing  them  beyond  measure;  for 
this  mode  of  creating  servitudes  it  was  sufficient  if  the  owner  of 
two  pieces  of  land  made  use  of  one  for  tlie  benefit  of  tlie  other; 
the  day  when,  following  a  sale  or  a  partition,  the  two  pieces  of 
land  had  different  owners,  this  state  of  affairs  became  tntnsformed 
into  a  servitude  by  law.  The  Customary  law,  however,  recogJiized 
them;  doubtless  from  the  very  character  of  the  ownership  of 
real  property  it  had  difficulty  in  freeing  itself  from  its  collec- 
tive forma,  in  the  old  Custom  of  Paris,  Art,  91,  "conferring 
&nd  appointment  by  the  father  of  the  family  are  equal  to  a 
deed."  *  Such  is  still  the  rule  of  many  of  the  Customs;  ^  some  of 
them  restrict  it  to  the  case  of  partition.'  But  at  the  time  of  the 
reformation  of  the  Custom  of  Paris,  Art.  216,  It  was  specified 
that  appointment  by  the  father  of  the  family  would  not  be  equiva- 
lent to  a  deed  unless  it  should  be  proved  in  writing,'  This  would 
have  meant  doing  away  with  this  method  of  the  establislmient  of 
3er\'itude3.  if  the  texts  had  been  strictly  interpreted,  a*  certain 
people  wished  them  to  be.  Tradition  was  sufficiently  strong  to 
uphold  this  method;  they  limited  it  to  the  forbidding  of  proof  by 
means  of  witnesses  when  one  of  the  pieces  of  land  had  served  for 
the  benefit  of  the  other  where  both  had  a  common  owner;  a  written 
proof  was  demanded  (for  example,  the  receipts  of  workmen  who 
had  constructed  a  sewer).  Even  with  this  interpretation  the  Cus- 
tomary law  die*- nearer  the  Roman  law,  and  the  appointment  by  the 
father  of  the  family  lost  some  of  the  extent  of  its  application.*  — 
Prtterip^UoiL'  The  old  Iftw  was  veiy  much  split  up  upon  the  qu«s- 

■  lAUivrt.  3,9aadlO;  (ruyof,  ae(!"Rerv„"  17  and  18;  P»B«*wm,  "R.h.  D?.," 
V,  IB<;  Muchelani,  "EzBtnea  critique  dfs  i)is\itieiiom  ftdmkoq^n  i::eqvi  COBO. 
1m  fw-rv .  Pr^diflles,"  p.  122. 

'  MaeheUfd,  op.  eU.;  Dig.,  8,  3,  31j  8,  4,  7,  10;  n,J,  1. 

•  Serres,  "Inat.,"  II,  3  (p.  U5);  fwUra;  Julim,  "Eiem.,"  p.  164. 

*  ''Cout.  Not.,"  80,  108.  174;  "Gr.  Cout.."  p.  aSf). 

*  "Etampes,"  73;  "  Melun,"  180;  "ReiuM,"  360.  etc. 

•  "TourBiBc."  212;  '■Norm.."  ti09. 

'  "Paris,"  215,  2l&-Fernh-c,oB  "Paris,"  216:  Pnihier.oa  "OrldanB,"  228; 
Poaliaiji-Daparc,  on  "Bret.,"  Ill,  307;  Ptwffuier,  "liwt.,''  p,  268. 

■  Ludec^l,  it  Eteenu  that  m  the  old  luw  ihc  ibtcatioa  ol  the  iMhcr  of  the 
foiaily  <>ftly  applied  to  vieible  Bi^rvitLld'eB.  Alid^  moriMver,  the:rt  is  bot  a  very 
ele&r  dietinfltioD  in&de  between  their  heiag  visible  luid  h^ing  eontintiotu: 
Lalaure,  I,  1,  and  II,  2;  Guycl,  see  "Sfm."  aoe.  7  and  S  Ivifiible  and  hidden). 

'  D'ArgentTi,  on  "Bret.,'"  271;  Ferri^e,  on  "Paris,"  18B;  Puhier, "  Presor.," 
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tion  of  the  acquiring  of  servitudea  by  means  of  prescription.  It 
seems  that  in  early  times  this  method  was  looked  upon  with  favor 
because  servitudea  were  like  the  pesidue  of  a  system  of  eolleetive 
ownership.^  Reaction  in  the  direction  of  iQdividua.1  ownership  led 
to  the  principle  of  the  Custom  of  Paris,  Art.  1S6;"  "no  servi- 
tude can  exist  without  a  deed."'  However,  there  still  had  to  be  a 
struggle  against  Immemorial  possession,  which  resbted  being  pro- 
scribed, and  which  in  certain  Customs  succeeded  in  being  main- 
tained.* The  new  rule  had  great  practical  advantagfes;  it  cut  short 
many  suits  based  on  the  existence  of  aei^itudes.  The  Civil  Code, 
adopting  an  intermediate  system,  the  elements  of  which  were 
furnished  it  by  the  court  practice  of  the  countries  of  written  law/ 
admits  of  prescription,  but  only  for  servitudes  which  are  contin- 
uous and  apparent.'  The  extinction  of  servitudes  by  non-uaer  of 
thirty  days,  which  had  been  borrowed  from  the  Romab  law,  was 
generally  accepted.' 

no,  286;C«3/o(,  Bee**Serv.,"22.  TuU  detailB  in  Laiawe,  I,  EI,  III.  AatotolOT- 
ation,  cf.  the  Germaji  proverb:  " Friendship  and  good  will  do  not  create  any 
right.'"  ChnisemarliTi,  p.  176;  Beaunianoir,  24.  15. 

I  "Douai."  9,  2;  "Gr,  Perche,"  210:  immemoriaJ  poaaewion.  Elsewhere 
powawion  of  ten  or  twenty  years,  of  thirty  or  forty  years,  ptc.  "Artois,"  72; 
"MiiYerEiie,"  17,  1;  "ChAlons,"  lU,  etc.  See:  "Conference  do  Gu^noia"; 
D'Argentri.  on  271  "Bret.,"  eee  "Saas  Titre,"  no.  10;  Dunod,  p.  3,  di.  6; 
Potkier,  "Pom.,"  no.  90. 

•  It  b  already  found  to  be  formulated  in  the  fowrt«epKi  century;  "Cout. 
Not.."  8;  DwTOires,  387;  "Gr,  Con*,,"  II  38  <p.  3A3).  Cf.  Be-aumanoii-,  24, 
15,  31;  "L.  d.  Droiz,"  no.  711;  "Anjou,''  ed.  fieautfrnpa-Bnau-pri,  Table,  sea 
"Servit.";  LoyHfl,  293;  "Ord."  of  U9.5,  5  {Isambffrt,  XI,  168). 

'  Du)nou;in,on  230  "  Blois";  Cogtii/fa,  on  "Niv.,"  10,  2;  Ferriire,  on"PariH," 
186.    Cf.  Civil  Code,  242. 
'  A-nie,  5  288;  Loytsel,  299. 

•  Serrci.  -In-st.,"  II,  3. 

•  Dig..  8,  2,  28  (Paul).  Cf.  AftwJWnrrf,  on.  cU. 
'  Dffmal,  1,  12,  6,  6;  Ptrthier,  oa  "Orl.,"  XIII. 
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Topic  8.   HESTmcrroNS  upon  the  Freedom  of  Alienating 
Iptter  Vivos.  —  Repubchasino 


i  334.  The  Freedom  of  Gnut  "JnUn 

Vivos." 
&  335.  Rcpurt'hftBP. 

I  336.  Dieitilvantagcfl  of  Repurchaaea 
and  Their  auppression. 

S  337.  Tbo  Repurchaara  of  the  Civil 
Code  and  AcUohb  of  Subro- 

1 338.  The  It<-purchasuig  by  a  Perwo 
of        !i>(mie  Linc'agr. 

339.  The  Cc.nfli.:iit  of  the  Hf.'latives, 

340.  Offer  to  (he  Next  of  Kin. 

341.  Repurcliaw. 


{342.  Conditiona  of  the  R<>purohBfle. 

(Ij  Pruju-rty  Subjuct  lo  thfl 

Il(.'|iuri?hd«o. 
S343.  The  Saim-,  — (II)  Acla  which 

^vc  KiMG  bo  the  RcpurchoHe. 
iUi.  The  Same.  — (Ill)  Whohaelhe 

Right  to  thp  Rppurchaae? 
§315.  The^Biae. — (IV) Agalaslwhom 

Will)  thft  lU'purciiaw  cJIowkxI? 
S  346.  The  Same.  —  (V>  The  Roput^ 

chase  of  "half  fuoda." 

347.  Procedure. 

348.  Effects  of  the  Repurchaae. 


%  334.  The  freedom  of  Grant  "  Intnr  Vlvon "  of  immovable 
possessions  was  subject  in  the  old  law  to  numerous  restrictions: 
some  of  them  rested  on  the  inadequateness  of  the  rights  of  the 
owner,  Uke  the  theory  of  repurchasing;  others,  on  the  incapacity 
of  th<  vendee;  thus,  the  prohibition  of  making  a  gr&nt  for  the 
benefit  of  people  in  mortmain  (which  hag  been  discussed  else- 
where),* and  especially  for  the  benefit  of  the  Church;  "vender© 
cuilibet  potent  prfeter  ad  Ecclesiam,"  this  formula  is  often  met 
with  in  the  Middle  Ages. 

§  335.  Itepurchaae.  —  The  rights  of  his  lord,  of  his  relatives,  of 
his  neighbors  or  fellow  owners,  are  superimposed  upon  those  of 
the  owner  of  land  over  his  possesions.  Each  one  of  these  joint 
owners  is  qualified  to  have  a  part  in  the  alienation  of  the  property; 
his  right  is  more  or  less  strongly  manifested  aecording  to  the  pe- 
riod, and  ordinarily  according  to  a  decreasing  progression  along 
the  lines  of  aiUhorizoHon .  of  pre-emption,  and  of  rejmrrhaae.  The 
normal  way,  in  fine,  —  that  which  prevailed  in  our  old  legislation 
as  constituting  a  compromise  between  the  old  system  of  owner- 
ship &ad  the  modem  system  of  individual  ownership,  —  is  repur- 
cfme,  or  the  right  to  take  back  to  oneself,  to  repurchase  the  land 
sold  by  its  owner  to  a  third  party,  upon  condition  of  inderanify- 
mg  the  latter;  one  is  substituted  for  him  or  is  subrogated  to  him, 
and  takes  the  bargain  upoa  oneself.   Ttus  repurcba^ng  scarcely 


1  0/.  B»  U)  the  End^tah  legjslAtioD,  PoOofk  and  Mailhnd.  I  314,  Drtula 
ftiad  Mnrta  for  ItsJj  mPatOe,  j  14fi.    S«  alao  P<4l-Kk.  " Lpfid  Laws,"  p,  81. 
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makes  its  appearance  in  the  legislation  of  the  Lower  Empire,  ex- 
cepting for  the  benefit  of  neighbors  and  fellow  owners.'  Our 
ancient  law.  On  the  contrary,  contains  a  great  niimber  of  repur- 
chases; ^  Ist,  repurcha&ins  by  the  migkbora  or  by  the  (citizens  for 
their  mutual  benefit;  *  2d,  repurcka^iitg  by  a  community,  for  con- 

*  Like  the  "adjecUo"  it  is  ooe  of  the  meastirea  token  for  aasuriog  a  colleo- 
tionof  loJtea:  "Cod.  Juat.,"  4,  52,3;  "Epiat."  of  Swnirwijue,  LX,  21;  of  .Woiiie 
Appolinatre,  IV,  24;  V,  3;  "Cod.  Thfiod.,"  3,  1,  6  (m  391  J;  (Va)«ii.,  Tkiod.  and 
Are.);GodefT03/,  ed,  RiUer,  I,  286;  "Cod.  Just.,"  4,  3S,  14;  e^.  11,  56,  1;  10,  1&, 
8,  &ad  ■■Cod.  Thfk>d.,"  11,  24,  9,  1;  "Nov.  Just.,'^  120,  1.  See  eapeeittlly  the 
"Nov."  of  Romam  Lecapine,  922,  in  Zach.,  "Jus.  Graeco-Rom.,"  Ill,  234; 
cf,  "Nov.,"  114  of  Leo  {order:  relativeu,  joint^wnera,  neighbors).  ^  As  to  the 
Bysantine  "protimesis,"  c/.  Zacharuc  de  LinseTilkal,  ''Gesch.  de  Griech.  Rom. 
R.,"  §  50;  MortreuU.  "Hist,  du  Dr.  Bys,,"  IS-H;  PlaUm,  "U  Socialisme 

snGrte,"  1895;  "  La  Demooratieet  le  RtSg.  fiacali  Romeeti  AtLSnes."  1899; 
Mtmnier,  "N.  R.  H.,"  1S92,  p.  654.  The  "Conat,  Sunrimuii,"  wlucb  ia  orili- 
DArily  attributed  to  Frederick  II,  and  wliioh  ia  a  pi'i\'Atc  work  aooonliiij!  to 
Othera  (Br-Hntteeh),  is  acax-c^'ly  moie  than  b.  trujiEiUtion  of  the  "Novella  of 
Rtmiam  Leeapbne.  It  is  ordinurtly  found  in  th-u  old  editiona  of  the  "Libri 
Feudorum."  Cf.  Monnier,  "N.R.  H„"  18U6,  p.  651  (faibl.);  A.  del  Vecehio, 
"Lf^l.  di  Federico  II,"  p.  104.  SicilijUL  CuatomH:  see  La  Mantia,  "Storia  d. 
Legial.  Sic,"  1S5S,  and  especially  "Consuet.  e  Lcggi  a.  la  ProtinilHi, "  1^95; 
Cmffrida,  "Geoeai  d.  Coaauetud.  di  Sicilla,"  Iflfll.    At  Rjome,  the  "pactum 

Erotimegeos"  which  wait  joined  to  a  aide  merely  conferred  a  perbooaJ  right; 
ut  the  Byzantine  "protiincsia  "  seems  already  to  give  a  real  right:  Tuntaetna, 
op.  cit.  (liulian  t^tatutea);  LqUm,  p.  2Q9.  When  aa  owner  wiihed  to  eell  hiu 
land  a  neighbor  waii  preferred  to  another  graatee  [who  paid  the  same  price) ; 
tliis  &dvaata£«  was  the  just  c^ompcn^ntion  iat  the  charge  of  the  "adjectio"; 
the  State  could,  in  tact,  arbitrftrily  confer  the  "agri  sterilea  et  deaerti"  upon 
the  neighboring  owner,  charging  him  with  a  tax.  But,  although  the  "proti- 
moais"  ia  lhu»  connected  wilh  the  Qnancial  system  of  the  Lower  Empire,  it 
may  have  had  tta  remote  origin  in-  the  general  ownership  of  the  family  or  the 
village.  _The  State  would  thus  have  only  sanctioned  a  popular  institution  in 
its  own  interest. 

'  Twcnty-fjve  according  to  Merlin,  "R^p.,"  5th  ed.  Let  ua  naention  the 
rcpurchai^c  of  bequeathed  silver  plate  {Declaration  o£  ISSdj,  of  domestic  anl- 
mala  {Lahourl,  VI,  I:  for  tlie  benefit  of  the  ieeper  of  the  animals  wtcn  the 
owner  ^^ells  o&e  or  Heveral  head),  of  retaking  (for  the  benefit  of  the  man  who 
bas  the  sfii.^in,  allowing  him  to  tako  back  his-  movables  which  have  been  given 
to  a  third  party  bv  a  judgment) .  Theae  three  repurchases  are  contrary  to  the 
princijiie.  Movablra  are  not  affected  by  repureliaae  "  ("Paris,"  144j,  which 
la  explained  by  what  hiw  IwHva  jireviously  said  on  the  aubjcct  of  the  ow-nerahip 
of  movables;  the  repurchase  of  reconaolidalion  (for  the  benefit  of  the  mere 
owner  against  a  third  party  to  whom  the  usufnictuary  baa  panted  hiti  right); 
the  repurchase  of  renta  or  of  quit-reata  (for  the  benefit  oi  the  holder  when 
the  creditor  grants  hia  rent),  briiz,  p.  7()8,  mentions  a  poptilar  repwrcAow 
'given  to  everybody  against  E>^ple  in  mortmain:  "Liege,"  16,  28.  Disposaes- 
fiion  for  reasons  of  public  utility  ia  <tualif]ed  aa  a  repurchaif  of  pul>lic  iUility: 
BO  Guyoi,  in  Alsace,  a  reput^hase  agaim^t  the  Jews  (front  1747.1  to  prevent 
them  from  acquiring  too  great  a  number  of  bouses  (abolished  Sept.  27- 
Nov,  13,  1791). 

I  They  also  say  refnirthate  of  kabUatiim  or  premises.  C}.  in  German  law 
"  Markla'<ung,"  a  repurchase  for  the  benefit  of  the  inhabitants  of  the  march; 
"  Gcnnssf-nlosung."  a  repurchase  for  the  benefit  of  the  inhahitanta  of  the 
oommunc;  "Ftimoa'cnrecht,"  ''Nachbarloaung,"  for  the  benefit  of  the  neigh- 
bore:  HeiuiUr,  11,  61;  ChauemaTtiji,  "Prov.,"  p.  213.  Our  old  authore  cling  to 
the  laws  of  the  Lower  Empire:  the  1,  6,  "Cod.  Thfiod.,"  3,  1  ("Dudum"), 
££ur«s  in  tbe  "Brev.  d'AUiricj"  "Petrus,"  I,  19.  From  Uua  paeeage  w«  cw 
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eenicnpe  or  of  a  joint  possesaicm  for  the  benefit  of  joint  owners;  * 
3cl,  seigniorial  repiiTC-hamng,  for  the  benefit  of  tJie  lord  (feudal  for 
fiefs,  copyhold  for  copyholds);'  4th,  Tepurchasing  by  a  person  qf 
the  same  lineage,  for  the  beoefit  of  the  relatives  or  descendaats; ' 
5th,  repurchasing  by  agreement,  for  the  benefit  of  the  vendor,  who 
reserves  it  for  himself  by  a  clause  of  the  deed  of  sale.'  Repur^^has- 

deduce  thai  th«  repurchase  by  Dei^hbora  ia  rather  cootiGcted  with  ngrurioJi 
coiiiaiuniti'isjof  olJGt'nnanitt.,  juat  iiathepfptirebosa  bvii  puR^onof  thcuoiac'liiw- 
is  onnecled  with  tbc  fomiHtiott  of  the  Gfirnian  family-  The  "vicini"  can 
oppose  the  Betting  up  of  a  foreiEnor,  acnording  to  the  "  L.  Sal.,"  4-5,  "domiar."; 
iney  inherit  from  one  annthnr  if  tiicy  have  no  sons-  before  the  time  of  Chilin^ric, 
CJ.  Geffcken,  "  L.  8al.."  Table,  see  "Villft,"  "Vlcinua";  jxtsl.  "lnhtTitanr.'cs"; 
EnnleinaTi.,  ''De  RctrMtu  locait,"  1776;  Grimm,  "  R.  A./' -531 ;  fcibl,  m  Sloifbe, 
S  $9;  SchToeder,  '201,  324  et  kq.  The  nciKhbor  of  the  Bouth  ("  vezi,"  meaaiag 
A  momber  of  the  "vcsiaii"  or  tnecominumtyjf/,  Spain,  "veciao")  iforreppoiidi 
to  the  citisenof  the  North:  Z>uCtiHfle,  see  "Vicinus  ;  Ca(iiM|,  "Etatade  IWam," 
p.  01.   Ah  to  the  "riciimtim"  at  Cannobio,  ff.  Lattet,  "Dir.  Constiet  "  1890, 

E.  153.  Does  the  owner  of  a  nieee  of  l&nrt  adjoioinE  the  one  which  U  alienated 
Bve  the  right  of  the  repiirciiase,  ossunainK  that  he  is  not  a  f-ellow  citizen  of 
the  man  alienatinE  it?  It  would  aeem  not,  the  practiee  in  thij*  rcspoct  differing 
from  tiiat  undi^r  the  Ijowcr  Kmpirc  in  GGrmany.  —  The  repurehujie  of  eitiicn- 
ehip  IB  eoniBtiuiFis  appli«i  to  movable  property  and  Ut  provisions;  "  Bavonne," 
V,  43  (sliips); //fliwurf,  Vl,8; " BtTgerac,"  106.  —  Riglitnof  "treieoin "  <NIin«i), 
"abisuc,"  emifp'atioD,  florin  of  BUcceasioD,  etc.,  collected  by  the  lorda  or  the 
towT»  when  th^  pc>we94ione  of  a  citizen  or  a  person  domiciled  therein  pa»>«l  to 
an  allien  through  inheritance  or  otherwise.  Law  of  July  19,  1790.  —  ■"  Djy- 
onne,"  V,  51;  repurehaaeof  a  house  sold  to  be  demolished.  —  Italy:  ef.  Ta- 
maasiOf  p.  256,  21KI,  etc.;  Dambeia,  "This&e^'  1SS6  (agrarian  «omuiuiutles  in 
Alj^ria). 

'  Formerly,  joint  owners  were  re'Iatives  or  fellow  eitisens,  and  the  repur- 
chase by  a  person  of  the  same  lineage  or  the  repurehaBe  by  nei^hbois  were  the 
only  onee  which  should  have  been  used.  The  repurchase  of  joint  piDsseasion 
ended  by  becoming  separated  from  the  prcmlinia:  onca  and  by  acquiring  an 
existence  of  its  own.  in  certain  of  the  CuaioTnB,  perhaps  ofting  to  the  influence 
of  the  Ronumi  laws.  Originally,  it  -nan  considered  beinj!  for  the  purpose  of 
re-eetltblialun^  the  unitv  of  the  domain;  later  on  it  was  rcxard«d  rather  aa  a 
means  of  facilitating  the  termination  of  joint  possCssioia.  Cf.  the  Rijiiuin 
lawB  eited  in  the  premiing  note;  Loynd,  422  (bibl.).  "Ass.  «e  J^rua.,"  «1. 
B.,  II,  260;  "Bayonne  "  5,  20;  Das,"  10,  17;  '  Herghea,"  9,  9,  etc.;  *'Ulle," 
7, 1:  r.  defrareu9eti5  (ef.  Ragtueau)  identical  with  the  repitrehase  of  joint  pos- 
BesBion;  repurchase  of  "eeclirhe"  fdisapiwaranre  ordismembermentl,  rinht  for 
the  coparcener  to  take  back  the  divided  uKare  which  haa  bwn  separated  from 
the  common  fund  and  alienated  to  a  third  party.  In  German  law:  "TheTllcK 
Buag,"  "Gcspilden:cht,"  "Oetheileniugrecht." 

■  Or  retAined:  Jjoueel,  423;  sre  Rnfvrau.  The  lord  retains  and  rfistorea  to 
his  tablets  the  fief  miich  htis  tx^n  alienated.  Ia  countries  of  written  law  the. 
fieigiliorial  i^purchaae  ia  ctillcd  "prefciTnce"  {Guyol,  spe  "R(?p.")  add  preBeftt* 
woe  ptpiiliafitifa.  —  DuCal  r^pur^hiiflC  ("duPhfe-paripfl"),  (M*  Cuifoi. — 
Loynti,  4132:  the  king  has  no  riglit  to  the  seiRnioriftl  ropurehase;  aLio  it  cannot 
be  made  use  of  against  him.  rerrihre.  see  "  Retr.  ftoa. " :  the  king  can  repur- 
chajie  fiefs  held  immediately  of  the  crown,  but  not  those  held  under  a  inaene 
lord;  otherwnso,  he  would  end  by  having  all  the  fiefs  in  the  kingdom.  —  Cf.  aa 
to  the  »ieigniorial  repun^ha'»p.  treati.tes  on^ficfs  and  on  feudal  nRhts,  Loysd,  IM. 

'  "Retraciiis  Bcntiliciu.",    ''con^anguinitatis,"  ' ' ErbloBung,"  etc. 

*  Potki^,  no.  .Wi,  distinctions:  Ist.  The  redemvlifni,  r  clause  by  means  of 
which  thf:  seller  reacrven  to  himeetf  the  nower  of  buying  bnck  the  thing  aold 
and  the  buyer  bindatumMlT  to  Aive  it  hack  toth«Kllef.  2d.  The  PLpurchose  by 
»£rQ^ent,  by  virtue  of  which  the  seller  and  his  euoeeasore  have  the  right  evary 
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ing  by  a  person  of  the  same  lineage,  which  ia  the  most  practical 
and  the  most  widespread  of  these,  will  be  examlued  below  as  a 
type  to  which  the  others  are  similar  in  their  essential  character- 
istics. In  case  of  a  conflict  between  the  different  kinds  of  repur- 
chasing, in  the  later  stages  of  the  law,  sometimes  the  repurchasing^ 
of  the  neighbors  and  of  the  community  waa  given  preference  over 
the  repurchasing  by  persons  of  the  same  lineage,  and  the  repur- 
chasing by  persons  the  same  lineage  was  always  given  preference 
over  the  seigniorial  repurchasing,'  The  repurchaaing  by  agreement 
took  precedence  over  all  the  others. 

§  33G.  DiBadTftntaffas  of  Repurchases  and  Their  Suppresalon. 
—  With  the  decadence  of  feudalism  and  the  disintegration  of  the 
family  and  agrarian  commuiiities.  these  repurchases  had  (ost  their 
reason  for  exiating.'  Tliere  doesnot  seem  to  have  been  any  thought 
of  making  use  of  them  in  the  interests  of  an  advantageous  culti- 
vation of  the  land  by  reconstructing  domains  which  were  too 
much  cut  up  for  their  development  to  be  advantageously  carried 
on.  Certain  of  them  ceased  to  be  made  use  of  ;  those  which  re- 
mained were  made  subject  to  conditions  which  became  more  and 
more  severe.  Only  an  impedunent  to  the  circulation  of  property 
came  to  be  seen  In  them,  beginning  with  the  development  of  pub- 
lic Wealth*  The  vendee  who  was  liable  to  be  evicted  without  any 
certainty  of  the  morrotv  hesitated  about  concluding  a  bargain  the 
whole  benefit  of  which,  If  there  were  any,  would  be  for  others. 
Struck  with  these  disadvantages,  and  desirous  of  strengtliening 

time  tbe  inheritance  \9  9o!H,  whether  bv  the  buyer  or  by  hiB  euccesBrtre.  tCi  be 

E referred  over  aU  buyers  and  to  be  iillowed  to  take  their  biirgain  off  their 
aflds.  Cf.  TirnqiieoM,  op.  cit.,  and  McrH",  see  "Faciill6  dc  lldchat." 
'  A  curioua  trace,  one  might  think,  of  the  order  in  whieh  the  varioun  forma 
of  owneraWp  hud  succeeded  one  another;  but  the  fact  is  neither  suffieicntly 
old  nor  sufncientlv  ffenerat  to  allow  of  one'a  draTinR  thia  connlu.fioD:  "L. 
Feud.,"  II,  9.  1;  Loyselj  425;  iJwinTnnJurir,  51,  20;  -'Olim,"  I.  600;  '  Ass.  de 
J»5ruH.,"  toe.  cif.  (a  relativp  preferred  to  a  neighbor)-  ChaiaermtTtiti,  "Prov.," 
p.  213:  a  coparcener  la  preferred  to  aperaon  of  the  some  lineage.  Htualsr,  II, 
63:  relatives,  fellow  membrrs  of  a  coinniunity,  |'Hofleute";  or  else  at  a  more 
tecenb  pcricxj:  ii.cru^iii,ioq  ftnd,  in  rrisc  <>l  an  at^tioa  at  the  snJne  time,  dmn'iag 
of  lots.  —  Cf.  Tamassia,  op.  cit.,  p.  260,  etc. f  Code  cf  MonU-ncfiro,  Art,  19. 

'  BouUtnc,  I,  1  (p.  3):  "hateru!  rights."  Tiroquenu  seta  forth  at  lenelh  the 
Bdvantoges  and  diBELdvuntiiges  of  the  repurehase.  Domai  is  unfavorable  to  it. 
Auzanel  (preface  to  volume  on  the  Repurchase,  "Cout.  de  Paris  ")  maintains 
that  it  gives  rise  to  an  infinite  number  of  frauds,  of  perjuries  apdac;tioii.%  without 
tiiking  into  account  the  fact  that  it  is  contraxj'  to  good  (aith  and  freedom  of 
trade.  Montraquieu  is  one  of  the  few  defeiidera  of  that  which  he  calls  "'a  mys- 
tery of  the  ancient  law."  Cf.  aha  Polhier.  In  the  repurchiwe  by  a  person  of 
the  same  Lnpusie,  the  one  moat  widely  uaed,  is  seen  one  of  the  means  of  pre- 
serving the  "aplendor  of  the  name."  Thia  would  seem  like  one  of  those  ftttl- 
iiciol  proc&^dines  mode  uae  of  a  matter  of  policy  to  check  the  diaintegratioii 
of  tiw  old  familiee. 
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the  ownership  of  the  tndlvlduBl,  the  Revolution  abolished  these 
repurchases.'  The  seigniorial  repurclmse  was  the  first  to  be  af- 
fected, and  it  disappeared  with  the  feudal  system.'  The  others 
were  then  suppressed  {June  13,  1790)  because  they  were  liable  to 
hinder  the  sale  of  the  national  possessions,*  A  short  wbUe  after 
this,  July  17,  1790,  the  Constituent  Assembly  completed  its  work 
by  abolishing  the  repurchase  by  a  person  of  the  same  lineage.* 
A  law  of  May  13,  1792,  re-enacted  in  very  general  terms  the 
proscription  of  every  sort  of  repurchase.* 

1 337.  The  BepurchuoB  of  the  Clrll  Coda  ftud  Actlona  of 
Subrocfttlon.  —  Hepurchases,  properly  so  called,  were  similar 
to,  without  being  confused  with,  certain  cases  of  personal  subro- 
gation, such  as  the  subrogation  of  the  acknowledgtxl  debtor  to  the 
assignee  of  a  conteBted  right.*  This  was  scarcely  designated  by 
the  name  of  the  repurchase;  because  of  this  circumstance  and  thdr 
Roman  origin,  they  survived  the  proscription  decreed  l>y  the  Revo 
lution.  This  accounts  for  the  presence  in  tlie  Civil  Code  of  a  cer- 
tain number  of  repurchases,  the  repurchase  of  a  contest^  right? 

*  Rescission  because  of  mquiry  was  done  away  with  (or  the  same  reaaooa: 
Ftnet,  "Trav.  pc^p,."  I,  67, 

»  Law  of  March  15^  1700,  art.  10  (February  34). 

»  Saonae,  "Lfigial.  Civ.  de  la  R^vol.,"  p.  202;  VioOd,  p.  *60. 

"  A  few  Cudtora^  hsiA  already  done  away  with  it:  ''Artoifl"  fl74l),  14: 
"Artafl,"  1;  "Bapniiine,"  9;  ''Douai,"  3,  4;  "Ciuiibrai,"  II,  13;  "Momtfiur'' 
of  June  14  and  July  IS,  1790. 

'  *■  Code  Civil  interna.,"  Tablc.see  "Retnut."  AbolUhing  of  the"'8iippre»- 
Bion  of  the  decree"  priLctiaed  in  Lanmicdui;  against  Llie  judgment  croditor  fol- 
lowing!: a  forced  sale  of  an  Lmmovi^re  (August  25,  see  Ferriirre^  Guyat. 
CJ.  "Nonn.."  471.  Abo3ition  of  tli*  repurchaBe  by  the  eldist  sons  in  Nor- 
mandy and  of  Art.  332  of  the  "Cout.  de  Norro."  (Sept.  2  and  30,  171t3j.  Tho 
repurchnae  by  agreement  is  itself  prohibited:  Fenet,  1,  p,  25. 

•  KepurcliAfles  pro|jerly  so  called  are  the  maiiifetation  of  a  laltmt  right  of 
□wnc^rsmp,  whercaa  Bubropcation,  which  u)  licrc  in  quci^ticin,  deals  rathct  with 
duimrt.  I'he  former  are  CDfuiectiH  with  the  svstpci  of  the  onmoraKip  of  land; 
subrr)Ration  ia  to  b«  accounted  for  by  *ntirely  diffpront  r«wons  (tfip  repres- 
sion.  of  sp^eulation  and  the  epirit  of  cntcBuary).  In  cases  of  the  ilim  lament  of 
elaima  in  littRation  the  iild  debt  suhsisted  (with  its  piarant.wwi,  but  it  was 
reduced;  if  th«  man  giving  up  the  f^lnim  had  been  a  repiLrehjteer,  thf  indeni- 
nity  due  from  him  to  the  person  selling  the  claim  (assignee)  would  be  a  new 
debt  without  miaranteea, 

'  Art.  Idfl^  rt  gtg.:  A/er/in,  see  "Droits  litigjeux";  Alb.  DajaTtiina,  "R. 
Prat."  1868,  25.  li*;  ISTO.  21».  451,  and  30.  225  (bibl.).  In  thb  matter  our 
old  law  merclv  applied  or  e.ttcnded  the  Roman  Lawa  which  were  already  well 
known:  "Cotf.  Jost,,"  2,  13  ("ae  litiat  poteutior"!,  2;  8,  38  {"de  litigios,"! 
3  and  5;  "Nov.,"  72,  5  (guardians,  Civil  Code,  4501;  "C*d.  Jurt.,"  4.  35 
("Mwidati"),  22  and  23  ('Celebratml  Coostitutiona  "Per  Diverse,"  and  ''Ab 
Anastasio").  No  doubt,  they  had  never  entirely  ccaised  to  be  in  force;  M  to 
the  first  of  these  pmpo^itLons,  it  folJnws  at  leajtt  from  the  followiDfc  texts* 
"Edict.  Theodor.,''  43,  44;  "L.  Rom.  Visig  ."  "Cod.  Thfod  ."  2,  14;  l^apim, 
43;  "Burn.,"  22.  55;  "h.  Visig.  Ewcesv,,"  2,  3,  S;  cJ.  5,  4.  20,  and  "Cod. 
Eur.,"312;  "PetruB/'  IV.  20.  —  (A>  The  Ordinancee  of  1356  and  1685.  Pio- 
hibitioQ  of  aasigniog  debta  to  persons  who  were  more  powerful,  for  fear  that 
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the  repurchase  qf  an  inheritance,^  the  repurckaee  of  a  joint  posaes- 

they  KUKht  dictate  the  ncntence  ot  the  judge,  or  to  privileged  pereone  (for 
example,  scholars]  in  order  thiit  pleaders  should  aot  be  deprived  of  their  nat- 
ural 'j\i<lg<.-a,  tlii^  under  ponRJty  of  on  amiuliiieat  of  the  aaeigncnent,  of  a 
forfeiture  by  tlie  iLasiguor,  aad  of  no  arbitrary  fine  unpoaed  upon  the  assignee 
besides  riftmages;  Le  fi^stre,  "Q.  Not.,"  I,  93,  37.  —  (B)  Ordimtico  of  1521, 
23:  Prohibition  for  judgea  to  acguirfl  any  property  with  rrapect  to  which  an 
action  waa  pending  within  their  jttriediction,  and  Ordinsiice  of  Janunxy,  1560, 
£4,  forbidding  advocates  or  aolioitora  from  acauinog  causes  of  action  which 
they  are  conducting.  —  1,C)  Micfuiiul,  94:  for  juages,  atlvocBtes,  etc. ,  to  acrjuire 
any  debt  in  litigation  (Ihta  waa  not  regiatered  by  some  of  the  Parliamenta). 
R^iilatiii||  Order  of  the  Parlincnent  of  Puris.  July  10,  1665,  Art.  I3.  Theee 
two  prohinitioiia  are  confounded.  Civil  Code,  l.WT.  CT,  "Pact  de  Quota 
Litis;'  see  Ferr&rc  (bibl.).—  (D)  From  the  Laws  "Per  DiverBoa"  sod  "Ab 
AnaatMio,"  wbioh  w«re  engt<:ti>d  out  of  hatr*:^  of  speculfttora  who  have  cloiioa 
aaaignod  to  tlvem  with  a  frfiudulent  object,  our  old  jiariflprutleDCe  drew  &n  in- 
Btitutioa  which  Polkier  ("Ventc,"  588}  ib  nbout  the  only  one  to  call  "a  kind 
of  jepurchnBe."  The  Parliaments  of  TouIouho  and  Grenoble  applied  theae 
lawH  to  the  asaignment  of  cLaims  in  Utig&tion  and  other  claims-  Cf.  "  retrait 
debita"  in  Flanders.  See  Gutfot.  Elsewhere,  Ehimovtin's  interpretation, 
which  restrictod  their  bearing  to  clainLs  in  liligation,  prevailed;  "Uaur,," 
q.  62,  no.  413;  "Arr.  de  la  Ch.  del'  Edit"  May  9,  1&(>5;  Britlon.  "Diet,  des 
Arrfita,"  aee  "  Litigc";  Brodeait,  on  Lauet,  "Ccsaion  de  Dr.  lilig.";  Polhier,  no. 
5S1.  The  oaaignment  of  real  rights  in  litigation  was  treated  aimilarly  to  that 
of  oltufflit,  Order  of  1573,  IQli,  ao  doubt  owin^  to  ib«  ioQuence  of  the  ordi- 
twiic«»  oited  above  (A  and  B);  they  did  not  distinguish  between  real  rights 
and  claims;  moreover,  when  only  the  litigious  cbaraeteT  of  the  right  was  taken 
into  account,  the  likening  of  thera  was  natural.  This  would  lead  to  the  idea 
of  subrogation:  in  Rome  the  claim  which  had  been  ae.'iigned  waa  cut  down  to 
the  price  of  the  aeaignment;  bow,  a  real  right,  aa  ownerehip,  or  the  usufruct 
of  a  piece  of  land,  could  not  be  cut  down  in  this  way;  the  saying  that  the 
assignor  should  be  subrogated  to  the  assignee  and.  a  curious  thing,  against  him- 
eelf,  waa  invented:  Charoiidas,  "Pond,."  11,  29.  There  wna  alwaj^a  diacus- 
flion  as  to  jhc  conditions  required  to  make  the  right  one  in  litigation,  —  being 
OODteeted  in  a  suit,  merely  a  demand  (Auth.  "litigioea"),  or  merely  an  apprc- 
beoBioQ  of  litigation?  Civil  Code,  1700.  The  esceirtione  to  the  rule  admitted 
by  Anftstaaiua  are  to  be  found  in  PolJiier,  ,')i)4,  end  in  the  Civil  Co<)e,  1701.  Jl 
was  necessary  first  of  all  for  the  man  who  had  given  up  a  claim  to  have  Mura 
of  ifiibroQaiinn  in  order  to  bo  substituted  tor  the  buyer  on  paying  him  the  price 
of  [he  asfiignment  (which  woe  ordinarily  less  than  the  amount  of  the  elaim); 
Charmulm,  "Pand.,"  II,  29.  They  were  no  longer  demanded  in  the  eighteenth 
century:  R.  de  Locombe,  aee  "Tranaport."  According  to  some  authors  at  the 
end  of  tho  eighteenth  century,  such  aa  Boucher  d'Arffis,  the  litigious  repur- 
chase must  have  been  no  longer  in  ubo;  this  is  not  at  at!  likely  because  Pothier 
speaks  of  It  and  it  is  found  once  more  under  the  Revolution;  perhaps  what 
tney  mt'ant  io  eay,  Imbtrt,  '^Enchir,,"  was  that  the  lloman  laws  are 
abrogntj^l  in  tiiia  scnfle,  that  the  tm.nHfi>r  of  litigious  rights  U-lone  (imd  not 
the  assignment  of  any  aort  of  claim)  is  subject  to  the  repurchase.  The  Court 
of  Appeal,  8  Frim.,  year  XII,  declares  that  thia  ha^s  notniag  in  common  with 
repurehaaes:  C/.  Sirey,  1S2S-30,  I,  20  and  59. 

'  Art.  841. —  Under  the  name  of  repurchoBe  by  a  eo-heir  or  &  reimrcJtase  pet' 
laining  Co  succesiion^  Merlin  provides  for  two  caaea:  1st.  A  co-Keir  acquires 
some  right  relative  to  the  succession;  before  the  partition  of  the  tatter  another 
co-heir  may  demand  that  thia  afi<misition  be  united  to  the  miiaa  of  the  in- 
heritance; "Dig.  fam.  ere,"  19;  "de  leg,,"  1,  8S,  4.  — 2d.  A  co-heir  gives  up 
his  rights  of  inlieritaoce  to  a  stranger  to  the  Huccesaiou:  every  co-heir  can 
substitute  himself  tor  the  latter.  Cf.  "Dnjits  Succeaaifs."  Art,  ft41  of  the 
Civil  Code  has  aanctioned  this  right,  which  was  already  generally  received 
in  our  old  jurisprudence,  Cf.  especially  Alb.  Dujardini,  "R..  Prat.."  1870, 
4B7.   It  ia  only  dealt  with  in  a  email  number  of  Ciutooka  ("Alost, '  20,  5; 
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aim}  The  framers  of  tiie  Code,  moreover,  avoided  those  expres- 
sions which  showed  the  effects  of  the  old  system,  and  repurchases 
only  bad  a  place  in  their  work  incoguito.  It  remained  for  the  School 
to  revive  this  archaic  nomenclature  at  a  time  when  it  no  longer  had 
anything  suspicious  about  it.    In  the  matter  of  legislation  the 

"Bnjges,"  20,  3;  "Namur,"  09,  70;  BriU.  p.  700).  But  the  Parliament  of 
pai-ifl  adaiitted  of  it  by  meana  of  its  Order*  of  1621,  1578,  1595,  and  eapwijiUy 
ltjl3  (upon  the  speech  of  tLe  Advocate-General  Servin:  ^'Actions,"  1,  111,  no. 
114,  ed.  ltt3B,  p.  S&O).  Our  old  authors  connected  it  with  the  lilipous  rv- 
purchase,  although  rights  of  inheritance  are  not  aecesaarily  oiotentea;  or  else 
It  is  justified  txicause  of  a  desire  to  preveal  straagers  from  thrusting  theni- 
Bcli'es  into  the  eecrets  of  the  family  and  increasing  the  difficultice  of  riarti- 
tion:  Charaiula»,  "Pajid.,"  c.  29,  Sen'in,  loc.  cU.:  Lebritit,  "JiuTOrasiottg.'  4.2, 
2,  OA.  Ae  we  luok  upon  it.  the  repurcluLae  pertaiaiog  to  »ucc«^Biuuwat<  created 
infltioctivcly  by  practice  ae  an  ext«iiaioa  of  th«  repurchase  b;^  a  penon  of  tbe 
Bame  lineage  aini  of  the  ^cp^^<^h^k4e  by  joint  posac^ton;  «o-helrs  who  mn  not 
of  the  aamft  )inc:igc  benefited  by  it,  and  it  was  not  applied  to  any  special  niece 
of  immovabLe  property,  but  to  a  Golleotion  of  ri^ht».  Althou;^  it  is  enllcd  a 
repufcbate  by  Deninarl  and  MerUn,  wc  see  in  it  rather  a  euDroKation,  and 
formerly  lottere  from  the  chancery  were  required  in  order  to  obtain  it,  "  Nouv." 
Denimrl,  see  "Cedaion  dc  Dr.  success,"  By  tlii»  means  it  was  fmund  not  to 
be  affected  by  the  general  prohibition  a^iunat  tepurehasea  pronovuired  bv  llic 
Ilevolutionar^'  liiwu.  The  Conventitin,  it  ia  true,  luinullwi  on  the  Ittlh  Flor., 
year  II,  ti  juilKment  of  the  Tributial  of  Breteuil  wtiich  authorised  heirs  to  exer- 
cise the  repuicluK»;  perttuiucg.  \m  ^uf^c^^iaion;  but  thisdeciaion  was  not  promul- 
galcd  Iaw,  auil  the  Court  of  Appeal  revoRDized  the  fact  th^^t  thid  repurchaaQ 
vaanotaboliiihed  t2*th  Vend,,  year  V;  I Ith Germ., year X;SthFriin., year XII). 

'  Xn.  14QS:  the  huaband  aetjuires  partly  or  wholly  an  iiam-ovable  of  which 
hifl  wife  is  jointly  with  him  a  part  ownur;  whcJi  the  community  ts  diaaolved 
she  has  a  ehoic«  between  ^vln^  up  the  property  to  the  community  or  viitii- 
drawing  it.  When  slue  chooses  the  latter  course  it  is  said  that  she  exercian 
the  npiiTchatt  o/  joint  poeitation  :  but  tliiit exuression.  which  in  used  by  TatiU 
Iter  (TfTongly  or  rightly?>  waa  not  made  use  ol  with  respect  to  this  csfte  In  our 
old  law;  aa  to  the  li'vpothesia  provided  for  by  Art.  140^,  our  old  authors  are 
aat  very  explicit.  —  Id  couQtrict!  of  wTitton  law  the  "1„"  78,4.  D.,  "de  J.  dot.," 
23,  3,  was  applied,  which  attributed  to  the  wife  the  undivided  |iortion  ol  the 
land  acfiuirM  by  t  he  hu!)band  by  way  of  marnB|;e  portion  (becauae  thia  ta  an 
ejteroiae  of  the  tnarriofe  portion),  ftoimsdhe.  "Dot,"  |  5.54  et  teq.,  seems  to 
say  that  she  liaa  the  jiower,.  but  is  nut  compelled  tochnosethij  course:  "she 
ean  compel  the  hi;irs  of  the  hushaml  to  give  up  to  her  all  of  the  land.  .  .  ,  the 
wife  or  her  heirs  hniing  a  right  to  tiHCkhotd  the  u/ora^aid  acquiititionB  CJ*.  to 
the  contrary,  Rtmas.  dc.  I^eoinhe,  "Rcc.  dc  Jurispr,  Civile,"  nee  "  Dot,"  jp,  2Sl. 
In  countries  of  Custonw  the  Roman  rule  was  too  much  m  Laimoay  with  the 
in^tution  of  the  repurf^hu-se  by  a  person  of  the  same  lineage,  and  of  the  re- 
piircha«e  of  half-funda  and  the  repurcluae  of  coromunity,  not  to  be  a<iapted 
lo  the  coinmuuity  aystem;  it  Would  have  been  ereated  if  it  had  been  necea- 
aary.  But  eoine  "decidi'd  that  the  wife  eouM  not  refuse  the  acquisition,  *ven 
if  it  is  mado  under  diHadvantaeeous  conditions:  hebran,  "  Cominunaut^/'  1, 
5,  2,  3,  12;  Ferritre.  on  "Parifl.^'  220  (LII,  1.  13).  Ci>ehin,  "(EuvreSj  "  V,  231 
(od.  1765),  who  ia  cited  for  this  proposition,  assuming  that  the  wife  ia  th.« 
only  judgment  crechtor.  Others  authorised  her  to  leave  the  property  in  the 
hands  oitlic  cotumuaity.  "ouia  marito  non  hcet  oncrare  propria  tuoris"; 
Bourjfin,  "Dr.  Comraiin.."  III.  10,  2,  10,  2,  2  (I.  ,537.  ed.  1770).  when  she  to- 
nouneea;  Koiin,  oo  "La  IWchelle,"  I,  p.  493,  or  when  ^he  accepts..  Cf.  PoMar, 
"  Comm.,"  no-.  151.  These  latter  autliora  no  doubt  &et  forth  the  aotutioa  whioli. 
Waa  received  IQ  prAi^tiee,  aad  tin-  frnmefM  of  the  Civil  Code  merely  aaactioiMd 
it.  M  is  said  by  Tronehtl:  Ftnet  XIII,  495,  560,  607.  The  partisans  of  Lh,e 
oontTsiy  opinion  followed  the  letter  of  the  Roman  lawa  too  elavlahly. 
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merit  of  these  new  kinds  of  repurclmse  has  been  very  much  dis- 
cussed. However,  they  are  of  very  little  importance.  They  cannot 
be  compared  with  the  repurchases  of  the  old  system.  They  would 
not  even  furtuah  any  connecting  link  with  a  system  of  the  reconstitu- 
tion  of  landed  property  such  as  exists  in  Germany  in  our  time,  and 
such  as  existed  in  the  past,  for  exflnipl&,  in  Italy  ("  ingrossazioni ").' 

§  SSS.  Th«  EapuTchasing  b;  &  Person  of  ths  Some  Ll&e&ge  ^  19 
related  to  the  family  joint  ownership  of  the  old  Germanic  law.* 
In  a  number  of  the  old  legislations,  where  the  family  is  organized 
upon  the  same  foundations,  there  may  be  noticed  a  tendency  to 
make  the  house  and  the  lands  which  are  the  seat  of  a  group  of  rela- 
tives inalienable;  these  possessions  belong  rather  to  the  family 

^  Wliere  it  seems  to  be  connected  with  tbe  "  fitljc<:tiva"  of  the  Lower  Eiei> 

Eire.  U  la  not  only  sought,  oa  it  vrae  formerly,  to  coiupel  awuere  of  aeigh- 
orbig  lands  td  cultivate  ubAtidoned  IukLu  in  the  ictereets  of  %lic  Treasurer, 
because  they  vere  unproductive;  but,  in  the  interests  of  asriculture,  "justa 
pr^dia"  are  formed  out  of  Lttle  pareela,  and  it  is  sought  to  drizare  terras  ac 
foasttta";  or  even  that  atlrttction  which  the  large  domjiin  esercisea.  over  ad- 
joiniiig  pareela  is  legaUy  aaoctioii«d,  and  the  large  landowner  ia  given  a  right 
to  iQcreaae  hia  posaesaions.  This  system  was  deiiaed  in  order  to  remedy  the 
evil  often  pointied  out  by  the  ecoaomiets  of  the  excessive  parceling  of  londa, 
but  it  lUready  bad  aa  ita  adveraariee  the  pariiaanaof  c&ncentrated  cultivation: 
"lauduto  ingentia  nira,  exiguum  colito."  Statutes  since  the  end  of  the  t'n'elfth 
oeotiiry,  Cuatoma  of  Northern  and  Ceatrol  Italy.  TeiminDlt^y:  "retratto 
coattivo,"  "jus  tongrui";  Tfma4eia,  op.  etf.  (bibl.);  BUmdel,  "Popul.  rur,  d. 
rAllem.,"  p,  332;  R^aehtr,  p,  307. 

'  Other  namea  for  the  "retractua  Kentihtiiia":  "proiametfi,"  proximity: 
"premesse,"  etc.,  —  that  ia  to  say^  a  rinFit  of  the  nearest  relative;  "reseousae'' 
[taking  back),  buying  baek,  retaining;  ''torn"  ("F,  de  B^am"),  thai  is  to  say, 
return;  "chalonge"  ("caJumma"),  reclaiming.  CJ.  Ragiimu,  Spanish  law: 
"tanteo"  (that  is  to  sav,  "tanto  por  tanto,"  the  relative  ia  preferr9d).  Ger- 
man low:  "Naherrecht,''  "ErbloBung,"  "Zugrecht." 

*  Other  aystenw  <to-dav  abandoned).  ~~  lat.  Htbraic  origin,  "Levit.,'"  xkv, 
"Ruth,"  xx^-ii;  "Jereminh,"  xxxii,  15|  Dures/e,  "Etudea,"  p.  32;  Salvador, 
••last,  de  Molae/'  1,220;  JioiWnnufif^,  "Ligisl.  Civ.  du  Talmud,"  IV  and  V. 
The  Jubilee,  which  rfrcurred  every  fifty  years  dissolved  of  absolute  right  all 
aalea  of  lands  and  caused  thern  to  return  to  tneir  former  owners,  without  its 
being  n*eesaarv  to  pay  any  inderanitv  to  the  man  who  had  held  them.  —  2d. 
CeUic  itriifin.fiillwv,  on  '■Troyes,"  114;  La  Fcrrikre.  "Hiat.  du  Dr.  Fr.,"  II, 
100,  —3d.  RoTnan  origin,  "h.."  14,  "Cod.  Just.,"  ''de  contr.  emt-,"  4,  38; 
ibid..  4.  m,  3.  C/.  "L.,"  14.  -'de  reb.  auctjud.";  Grimaudel,  p.  3;  Pax- 
quicr,  "Inat.,"  loc.  dt.  — 4th,  Ftntdal  origin.  The  feudal  grants  were  often 
made  to  X  and  his  heirBj  in  case  of  a  sale  to  atrangera  the  heir  hod  a  right  to 
brine  back  the  fief  into  the  family;  Laurittf,  on  "Potlb,"  II;  MoniergMeu, 
"Esp.  dca  Loia."  5,  8.  Cf.  JobU  DuvqI,  p.  100,  —  But,  "a  priori,"  oba  ia 
bound  to  admit  that  the  feudal  flj-atem  must  have  been  hoatil.e  to  the  repur- 
chase bv  a  person  of  the  some  lineage,  for  it  was  created  in  the  interest  of  the 
lord  ani  not  in  that  of  the  relatives  of  the  vaeaal-  Ha^'ing  become  inheritable, 
fiefs  were  made  subject  to  the  repurohoae  by  a  person  of  the  same  lineage, 
just  as  freeholda-  were.  Moreover,  we  must  notice  that  the  renurchase  by  a 
person  of  the  same  lineage  exists  amonf;  peoples  where  the  faudal  gysteni 
did  not  take  root  fSlavs,  Kabylea),  and  that,  coni-ersely,  it  haa  met  with  re- 
aifitance  in  countries  of  writteii  law  ■□  bhe  very  midiit  of  feudalism:  Houard, 
"Aae.  Lobdes  Fr„"  I,  256. 
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than  to  its  head,  and  the  latter  could  not  freely  dispose  of  them.* 
It  13  in  this  5atne  spirit  that  the  law  of  the  barbarian  period  and 
the  Customar>'  law  place  the  power  of  alienating  immovables,  or, 
at  least,  persnnnl  beionffings,'^  under  a  number  of  restrictions.  We 
will  deal  elsewhere  with  freedom  of  alienating  by  will  and  freetlora 
of  giving  "inter  vivos";  for  the  time  being  we  will  only  deal  with 
ttlieiuitiona  for  a  consideration.  They  aeem  to  be  less  prpjudicial 
to  the  family,  because  in  inheriting  the  alienor's  estate  the 
family  gets,  if  not  the  property  itself,  at  least  its  value.  But, 
according  to  the  old  ideas,  appropriation  of  the  property  for  the 
benefit  of  the  family  was  opposed  even  to  alienations  of  this  kind; 
it  was  destined  to  pass  from  one  relative  to  another,  and  no  one 
could  be  allowed  to  disturb  the  legal  sequence  of  inheritance.  An 
alienation  ran  the  riak  of  disorganizing  the  family,  of  bringing  in  a 
stranger,  —  that  13  to  say,  an  enemy  —  into  the  very  heart  of  its 
domain,  and  (putting  things  in  their  best  light)  causing  it  a  serious 
injury;  the  price  is  soon  dissipated,  without  taking  into  account 
the  fact  that  it  may  be  fictitious  and  merely  serve  to  disguise  & 
gift.   Though  less  injurious  than  sale,  even  an  exchange  is  su9- 

'  The  history  of  Nabolh.  a  virtlin  of  hta  olTectioa  for  the  family  property, 
ti  very  sigiulirant.  He  had  a  vine  near  the  palace  of  King  Ahivb;  ihe  latler 
said  to  him,  "Give  me  thy  viae,  no  tbat  I  may  make  of  it  a  Kordca  of  herbs"; 
and  he  offered  to  yay  him  in  money,  or  elee  to  give  hini  a  better  one,  "  May 
the  Lord  keep  nu:  from  giving  thw  the  heritage  of  (ny  fftthers,'"  rejiliea  Na- 
bolh! "1  Kings,"  niri,  1;  rj.  "'Gpncsiri."  xxiii,  —  Aa  to  (he  old  legislatiwTi,  ej, 
DarMle,  '■Etudoa,'"  pp.  30,  60, 132,  Ui9,  190,  etc.;  Pm.  **Gninilr.  d.  Elhudlni!. 
Jurispr.,"  1,  201;  Hanoteau  and  LeUtuTTieux,  "Kabyl,"  11,  401  ('  (ihefaa"); 
Hamilton,  "The  Hcdaya,"  1870,  p.  548;  Lauehitzky,  •■Propriety  oominuoo  ea 
Petite  UuBsie."  1S95;  JoftW-ihiint,  p.  66;  Btjguic,  "Code  Civil  du  Moriil«negro," 
etc.;  BaiMcKel.  p.  620. 

'  The  proviniuns  of  certain  of  the  barborLoJi  law^  might  have  led  m  to  b«y 
lieve  that  freedom  to  dipi»ofe  "inter  vivos"  was  admiU-ed  nn  [irmoiple  in  the 
old  Gcrnoame,  law.  For  example,  nuTK.,"  "Bw.,"  15;  IB,  17;  "  WiMg.," 
V,  4.  But  these  laWA  have  felt  the  efTect  of  the  Roman  lep.ilation,  Aa  %o  the 
law  of  the  Thurini^idna,  54,  "Ijhejo  hcunini  lic-tat  heretJSitntem  autun  flui 
voluerit  tradere,"  r(.  ftwtofen,  "M  G.  H.,  L.  L.,"  V,  138,  This  tz-xt  recalls  the 
"L.  Sax,  ■■  fli.  the  "Cap,,^'  817,  8  (I,  121,  i^.  Ill),  certain  formulif,  for  ex- 
aniple,  "  F.  Andec.,"  58,  .\t  one  time  the  Roman  idea*  sevm  to  set  to  one  side 
tht!  Germonio  law  (rf.  "L.  Wistg.^"  Fonnulii'.  Wtatuiea;  cj.  eoperially  "Cart, 
de  Bewulicu."  "deSioHgny,"  '"d'Ainev");  ihe  Cnpituhiries  attrmpted  toeslab- 
liah  a  freedom  of  dispfNving.  espeoialfy,  it  would  aii-rii,  in  the  intrrisls  of  the 
Church,  But  the  teniwity  of  the  reniatanee  iiffered  by  the  family  rinht**  ean 
be  measured  by  the  care  with  wliich  the  fnuncRi  of  statul'fv  threatened  the 
beire  with  the  epirituol  und  l^emporid  ]H-naltiee  of  excommunieation  and  dio- 
mberitancc,  incueth^'diLl  not  res^pect  the  will  of  the  mnuamftkinR  thedispoaal. 
Is  the  majority  of  the  Cutularie^  we  eoon  see  the  heir^  intenening  and  givins 
their  consent:  "Formnlea."  «l.  BoHtrf,  oris.  207  et  «eq.:  '"Cart,  do  Cliiny, 
no.  8  {several  vendore) :  no.  434  (in  935:  reiativw),  ete. ;  "St.  Victor  de  Mar- 
seille," nos.  47.  86,  116,  ete.:  ■■at.-Bertin."  nn.  11  (in  085);  "St.-P^re  de 
Chartres,"  1,  p.  132,  104  (CCXX);  "Redon,"  etc. 
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picious,  because  it  is  very  rare  for  it  to  be  carried  out  to  the  equal 
advantage  of  both  parties.  These  considerations  explain  huw  it  is 
that  almost  as  much  repugnance  has  been  expressed  for  aliena- 
tions for  a  consideration  as  for  those  wliich  are  merely  gratuitous.* 
At  first  they  were  not  authorized  excepting  with  the  consent  of 
the  relatives,  and  the  latter  were  free  to  refuse  their  consent  even 
although  they  had  no  reason  to  do  so.  The  owner,  who  could  not 
possibly  sell  the  land  because  of  their  opposition,  was  compelled 
in  case  of  need  to  impose  upon  them  the  alternative  of  either  pro- 
viding him  with  the  coat  of  sustenance  or  allowing  him  to  solicit 
this  kind  otHce  at  the  hands  of  a  stranger.  This  was  impera- 
tive, to  avoid  condemning  to  death  those  whom  age,  illness,  or 
many  otlier  accidents  prevented  from  providing  for  their  needs  by 
meang  of  their  own  work.  It  is  true  that  a  firet  blow  was  dealt 
by  this  means  to  the  rights  of  the  relatives:  the  offer  which  was 
made  them,  and  the  right  of  pre-emption  which  they  enjoyed  by 
this  means,  were  not  equivalent  to  the  power  of  giving  their  con- 
sent to  an  alienation,  because  the  exercise  of  this  latter  power  did 
not  subject  them  to  any  outlay,  whereas  they  could  not  practise 
pre-emption  if  they  had  not  the  necessary  sum  wherewith  to  pay 
the  merchantable  value  of  the  property.  From  this  restriction 
developed  others.  In  order  to  simplify  matters,  the  prelimi- 
nary of  an  offer  to  the  relatives  was  done  away  with;  it  merely 
bothered  the  parties,  resulted  in  delays,  and  might  be  the  cause 
of  losing  an  advantageous  sale.  It  waa  thought  that  there  would 
not  be  any  great  disadvantage  in  leaving  the  owner  free  to  alien- 
ate his  real  property,  on  condition  that  he  should  acknowledge 
the  rights  of  his  relatives  to  take  back  this  property  within  a  speci- 
fied time.  The  heirs  thus  found  themselves  face  to  face  with  an 
accomplished  fact.  They  would  scarcely  resolve  to  assail  it  with- 
out  serious  motives, — for  example,  because  the  sale  has  been 
mad'C  at  a  very  low  figure.  Consent,  offer,  repurchase,  —  such  are 
the  successive  stages  through  which  the  right  of  the  relatives 
passed  as  it  became  more  and  more  restricted. 

§  3^9.  The  ConBent  of  the  Relatifles  (or  of  the  next  heir)  was 
required  originally  for  the  validity  of  the  alienation*   Also,  it  is 

'  The  right  of  the  family  ia  manifestedj  even  over  i>{>3«!«e9iona  held  by  lease; 

in  Hainaut  the  euatom  of  bad  will:  Dehouory,  "Thfee,"  l&M'.  As  te  Biirgaf^e 
in  Picardy  there  was  a  combination  of  the  repurchaBe  by  &  p^raoa  of  the  enme 
lineage  and  the  repurchase  by  a  follow  citizen  {Bathma,  "Sources  du  Dr. 
rural,"  p,  385:  "Cout.  d'Amiens,"  II,  588);  in  Normandy,  Ginestal,  "Th6se," 
p.  80.   Past,  ''Reserve,"  "Gifts  'inter  vivos,'"  etc. 

'  CJ.  Lewis,  Fipper,  Tanweia,  Firktr,  etc.,  op.  at.;  ZimmorJe,  "Deutsch 

135 


S  339]  OWNERSHIF  AND  REAL  RIGHTS  [Co^P.  U 

found  mentioned  in  many  deeds  from  the  time  of  the  eighth  cen- 
turj'j '  the  sale  takes  place  "paupertate  eogente,  praesente  et  con- 
cedente  uxore,  aiinuetitibus  ctiam  (ilio  et  £liabii9,  prasentibus 
etiam  et  assentientibua  auiicU."  And,  if  only  there  were  a  large 
number  of  relatives,  the  proceeding  was  not  a  difficult  one  to  under* 
take;  this  alone  is  sulEcient  to  account  for  the  fact  that  they  were 
content  with  the  intervention  of  the  next  heir.  The  principle  of  the 
necessity  of  the  consent  of  the  relatives,  which  was  already  laid 
down  in  the  law  of  the  Saxons  in  an  implicit  manner,*  was  long 
afterwanls  formulated  by  the  " Sachsenspiegel"  in  the  following 
terms:  "without  the  consent  of  the  heirs,  and  outside  of  the  public 
assembly,  no  one  can  ahcnate  his  inheritance  nor  his  people."' 

StammpitssvBtmi,"  1857;  Brurmer,  "Gniodn.  d.  d.  RMhteR.,"  {  57  (bibl.); 
VeriUtifi,  "Lo  Bien  de  Famil]ecn  AllpmaKne."  "Tk&jc,"  1S99, 

'  A-rt  of  Ti&  in  L<tc^miblel,  '■Urlt.  d,  Nierider.,"  I,  no.  fl;  ej.  no.  121)  (in 
Deeds  in  which  the  grantor  declarer  thai  he  hoa  no  heirs,  or  in  which  he  threat- 
ens his  heini  witJi  spiritual  or  teiupornJ  puniahment  shoulJ  they  attack  the 
gifts  made  to  the  Ctiurch:  "Capit.,''80a,  o.  fl;817,  c.  C;  "Cart,  dcSL-Bertin;' 
pp.  ae,  flit,  113;  "deCluny,"  I,  32,  etc.;  ^'de  Notr^Dame-dB-Poiis."  I.  288. 
Mirxua,  "Op,  Dipl.,"  I,  *  donor  declares  that  her  hdre,  —  Uiat  b  to  say, 
htr  WHS  Wid  her  son-in-law,  her  diniRliUT,  an'!  Ihoir  -chjliliM:-!!,  — upprwc  of 
the  gift  (" consent icntibua  Ijnninntibuii"}.  LamtirMlit,  "Etat  ^conomique 
de  la  FraticB  pcnd.  la  prcmic'r*  partio  du  M,  A.,"  treiitiee  iS8fl,  p.  249;  "  I'olypt. 
d'lrminHn,"  p.  340  (od.  G.) :  annuhnent  of  the  gift  of  a  rilla  to  the  Abbot  of 
Corbeil  in  986.  bccau£<e  of  lank  of  consent  on  tho  part  of  tho  rolativm.  "Cart, 
de  Deaiilieu,"35, 15.  They  even  allow  ao  intervealion  of  cluSdrea  at  the  breast: 
"  Cart,  deSt.-Pfrc  dc  Chart rra,"  Intr.,  p.  rxiii.  In  order  tii  obtain  lliis  consent 
it  ia  not  a  rare  thinK  for  the  purchaser  to  make  (pits  to  the  hein  in  money  or 
in  kind. 

'  "Saic,,"' 61,62:  cT,  notes  by  HkA/Ao/cti,  "M,  G,G,,  L,  L.."  V,  TS).  The  law 
of  the  Saxons  iDDrdy  formulates  a  still  older  custom;  it  doc^  not  naoctioD  anew 
rule,  OB  Besder  ana  Lewia  Jiftve  prptended.  —  ITic  Anglo-.Sast>n  Iftwp  forbads 
the  relative  to  alienate  the  inheritable  lands  "extra  mgnationara  euani"; 
■■^Ifr."  41;  '*L.  Henrid  I,"  70,  21;  S8,  J4;  rf,  "Cout,"  11,  79.  — Other 
barlJiirian  laws,  cf.  "Burg.,"  1,  1;  24,  5;  S4;  99;  ■•Bai.,"  1,  1;  15;  16  and  17; 
"Kib.."  5<>;  80;  "Roth.,"  159  et  st^.:  290,  173.  CJ.  "Fribourg  en  B.,"  1120, 
art.  6:  "Sole,"  17;  "Laboun,"  5. 

'  "  Saclisc]i8p,.  '  I,  fl2,  1.  There  is  no  rational  motive  for  limiting,  aa  does 
Fipper,  the  right  of  giviaK  their  ronsrnt  tii  n  fi-rt.jun  rlasa  of  heire,  —  fi.>r  ex- 
ample, to  the  degree  of  cDOsanguinity  of  the  Krandfntheir,  I'erhape,  a^^cording 
to  the  very  early  law,  all  the  lualc  rel:itivi'»  nho  ha'J  altaitif?<t  majority  hod  to 
be;  con-''tlKecl;  biit  it  wits  deenic-d  )fullieieat,  although  it  might  bavo  bi-en  only 
for  practieal  seasons,  to  brin^  in  the  neare^rt  onea  (a  deed  of  the  twelfth  cen- 
tury: the  son  during  the  lifetime  of  the  father  has  no  right,  etc.).  It  it;  not  a 
rare  thing,  moreover,  tor  distant  relatives  to  give  their  winsent  "ad  majorem 
Cttutelam,"  without  it;*  being  strictly  neeesHarj-.  In  spite  <jf  the  custom  of 
atroDsly  favohns  the  minor  and  tiie  itosthumous  child,  it  is  aot  eerf.ain  that 
they  had  the  ri^lit  to  attack  a  deed:  ficmin;  II.  57.  The  intcr\'ention  of  the 
relatirea  Ia  required  for  evenf  alienation,  gift,  sale,  eiehanRe,  etc,  (at  tlie  same 
time  the  law  o(  '^'ticanic."  Ill,  2,  allows  of  exchange  "  inritia  cont-anguineis"). 
The  heir  whoee  conncnt  has  not  been  sought  ban  a,  right  to  Lake  the  immovable, 
afl  though  th«  inheritance  of  the  otie  diapoaing  of  it  had  opened  ("velut  jitre 
hertdit^o"):  "SiM-hsensp.,''  I,  52, 1.  To  put  it  better,  hid  right  oif  ot^-nership 
springs  into  exiistcnee  from  the  very  faet  of  an  irregular  alienation.  Thus  he 
does  not  have  to  pay  any  indemnity 'to  the  purchaser  (/^u:/fer,ean^rii)j  this  takes 
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Though  not  sanctioned  by  all  the  barbarian  laws,  it  was  none 
the  less  a  part  of  the  foundation  of  the  old  Germanic  law;  *  it 
was  so  firmly  rooted  in  the  Customs  that  neither  the  Roman 
law  nor  the  Capitularies  which  were  put  forth  in  the  interests  of 
the  Church  *  suweerted  In  making  it  disappear.*  In  the  case 
of  Irregular  alienation,  the  lieir  who  was  next  under  the  owner 
stepped  into  the  place  of  the  actual  owner  who  had  abandoned  ias 
rights  and  took  back  the  property  from  the  hands  of  the  vendee 
without  paying  him  any  indemnity.' 

§  340.  Offer  to  th«  Next  of  Kin.  —  At  an  early  period  there 
were  many  derogations  of  the  prinutive  rule;  alienation  was  au- 
thorized in  spite  of  the  relatives  in  exceptional  eases,  —  for  ex- 
ample, when  the  Church  or  the  king  was  the  grantee  (law  of  the 
Saxons),  or,  again,  in  case  of  necessity,'  for  the  purpose  of  ohtain- 

pla(?e  oi  its  own  accord  in  caaeB  nf  gifts;  it  is  the  eaine  in  the  case  of  sales;  it 
ta  the  tmtural  sanction  of  the  prescriptiuiu  whirh  require  the  inten'ontion  of 
the  relatives  (or  offer  to  the  nearest  of  them) .  —  The  eRectJt  of  tius  svstem  were 
eomelimea  deplorable;  thus,  at  Narabnurg,  wliere  it  liisted  untif  1307,  the 
owners  who  h&il  become  incapable  of  cuItivHting  their  luntLn  iind  eould  not 
Bcll  them  for  lack  of  th*  consent  of  their  relatives,  Uniaii  themselves  under 
the  necessity  of  blowing  them  to  go  to  waste;  Ziinmcrle,  p.  234. 

'  An  argument  baged  upon  the  compamtivc  jorwiinideni-T  of  thQ  consti- 
tution of  tne  family,  traces  of  the  old  idea  even  in  tne  tegialations  which  no 
longer  accept  it  (for  example,  "Buik  ,"  Iw.  at.:  i!  a  partition  of  the  family 
possessions  tokes  plaee  between  the  lather  and  hifi  children,  each  one  of  them 
ts  free  to  difip<i!«e  of  hi^  share;  in  case  they  live  in  joint  possession  the  right  of 
BO  diaposinu  docs  not  exist).  Cf.  "h.  Sal.,"  XLVI. 

'  "Capit.,"  1  pp.  113,  ISlj  182,  379' (diapoaaJs  "pro  ealutc  BiiimiB  vcl  pn> 
pinquo  vel  cuilibet";  the  heir  canaot  attark  a  transfer  "leptimc  fiicta"); 
"  Cart,  de  St.-Pfere  de  Cbartrea."  I,  40  and  88;  "  Capit.."  V,  235. 

'  Customs  were  stronger  than  the  law,  in  the  tenth  century,  at  least, 
the  ooiMent  of  the  hcira  ia  necoasair  in  Swcony,  even  in  the  ease  of  Kifta  Ip  the 
churcheA;  the  son  of  Witikind  only  m&tced  a  dieposition  upon  obtaining  the 
consent  of  his  own  eon:  FLodoard,  "Hi^t.  de  Reims,"  J,  p.  280  (ed.  iJ^.):  in 
670;  Beauehet,  "N.  R.  H.,"  1901,  14.  —  If  one  wishes  to  get  some  idea  of  the 
annoyancG  resulting  from  this  rule,  let  him  consider  that  sometimes  one  meets 
with  a.'*  many  as  einlit  deed.t  at  confimiaiinn  accompanying  one  single  d^ed  of 
Hale  and  corning  from  the  relatives  or  the  lord, 

'  Heusler.  II,  59.  More  oft«n  the  ri^ht  of  way  is  accounted  for  by  the  idea 
of  an  anticipated  opening  of  the  aucceasion;  but  these  ideas  are  almost  confused 
in  the  old  law. 

'  "L<*g«tinm  neceesitas,"  "echte  Noth,"  understood  Bt  first  in  b  vary  atrict 
tnanner,  and  afterwiudfl  with  leas  strictness  (Henry  IV  sells  the  tatate  of  Oisy  in 
order  to  pay  his  debts).  —  "Kamine.,"  ■'Sax.,"  62;  "Roth.,"  17a ;  R/iffueau,  see 
"Pauvret^  jurtfe"  (Charter  of  the  Bat.^,  eleventh  century;  "quod  nullus  nisi 
paupertate  vendere  potuoiit");  Dr^rnares,  2f3;  "B^iUTi,"  1552.  cmilT.  8; 
"  Artoia,  N.  C,"  XXIII;  alienation  is  permitted  in  lliree  cases:  consent  of  the 
heir,  poverty,  reinvestment.  BouUiric,  2.  7;  "SchwabenBpiegel."c.3r5;(rriTHi?i. 
p.  461 ;  Demdic,  "  Dr.  Gout,  des  81av.  MiSrid.,"  I,  34.  Spanish  "  Fueros,"  for 
example,  "Najcra,"  in  1076;  "Amalfi,"  c.  11;  "Ferrettc''  V,  23.  —  Sometiinea 
proof  |a;ivcn  by  the  oath  of  the  p'antor,  ano-m  poverty:  intervention  of  the  law: 
"F,  de  Bf-am,"  ioc.  cii.;  Gawt,  eee  "NioeseiUS  jurfie."  ~C/,  "Bu^,"  4,  5; 
Rita^r»>,  "Th^M,"  1897. 
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ing  susteDance  in  time  of  destitution  and  avolcling  slavery  for 
debt,  or  of  ransoming  otteselF  From  c&pti^'ity.  Sfrorn  pov^ny  13 
the  most  general  cauae  of  and  excuse  for  alienation;  in  the  thip- 
teeritli  century  the  "Uvre  de  Jostice,"  p.  Kid,  still  .says,  "Man 
can  sell  liis  inheritance  for  his  need,  but  not  for  his  profit,"  In 
such  a  case  as  this  he  should  befpn  by  offering  the  land  to  his 
nearest  heir,  to  the  next  of  kin,  or  even  to  his  relatives  in  general, 
to  the  friends  of  the  flesh.  It  is  only  upon  their  tefusa!  to  take 
over  the  property  for  their  own  account  that  he  is  permitted  to  sell 
it  to  strangers.'  Thus  the  relatives  have  a  right  to  prefepcnce 
over  stmngers  (pre-emption,  preference  "  111  re  non  vendita  If 
he  omits  to  offer  they  are  pennittetl  to  take  back  the  prupertj'  frora 
the  stranger  who  has  bought  it,  without  paj'ing  him  any  indemnity 
and  without  restoring  to  him  the  price  of  the  sale.'  —  There  came  a 
time  when  the  condition  of  necessity  was  no  longer  required;  it 
was  implied,*  and  the  offer  to  the  next  of  kin  took  place  even  in 
his  absence.  Better  still,  when  the  owner  had  neglected  to  make 
the  offer,  the  Customs  no  longer  authorized  the  relatives  to  take 
back  the  property  excepting  upon  condition  of  indemnifying  the 
vendee  (preference  "tn  re  vendita").* 

■  "L.  Sax.,"  82;  "Roth.,"  17S;  "Stat.  fam.  K.  Pietri  Worm.,"  in  1024,  2 
&ad  6;  -WorteJi*,  "Araplias,  Coll.,"  1,  381  l,uboiit  1020,  "Arras"');  "Pctnis," 
1,  19;  "L.  Fond  ,"  2,  3;  JobM-Diu-al,  p.  83,  87,  90  (Donnmrk,  Swcdk-u.  bW.>; 
%atl&Dd:  "Leges  Burg.,"  45;  "Stat,  do  Gothland,"  31.  1;  "Carl,  de  St.. 
Berlin,"  p.  15S  (sales  atnonR  rcliilivw);  Deimuirai.  "Et.  but  la  Pmpf.  Tone. 
dans  tea  \il!ea  du  M.  A.,"  1808,  p.  247.  Cf.  llic  notificalion  of  individuals  in 
Bretott  public  itivrMt.iture.  iiaiitrruinoir^  44.  27,  28,  coadcmnfl  a  svslria  intro- 
duced by  practice  and  wliich  coa-ib-ted  in  oRcrini;  a  pro|jerty  to  trie  rrla.tive?i, 
»  tbat  they  might  di.-clan.'  tkcitt-«.'lre«  before  the  expiration  of  the  yeiu  and  a 
day  of  tJie  rapiwchaae.  This  nyaLem,  rejected  in  Heftuvairift,  Wfta  very  comiiHitt 
in  Flanders,  j\Tt«>a and  Picardy:  itoitlhari,  "Cout.  d'Amiens,"  1853;  "RoiBio," 
p.  54;  Bpjijicha,  p.  22. 

*  Various  pn>ccodin(E5  for  tho  liidng  of  a  pric«  to  be  paid  by  the  relatives 
when  thoir  right  wan  prc:!ii>nt4>d  under  the  furm  of  the  prp-einption,  wlit-n  there 
has  been  no  previous  sale  to  a  third  party  (appraaaal  by  cxticrt-*,  lutiiil  priccj: 
BeauchtU.  -  N.  R.  H      1<W1,  2Q. 

*  Fickcr  haa  contcsiwl  thi.s;  but  this  aeems  to  us  to  result  tmpUedly  from  the 
proviHionfl  as  to-  the  intervention  of  Ulb  relatives  and  ofl'er  to  the  next  of  kin. 
The  Swfditih  text  cited  by  .tmira.  "  Nordg.  Obi.,"  I,  578,  seciiu  to  Uf  to  bis 
VWy  categorical  accordlnit  to  oilr  lAtcqiretatioa.  ajj^o  ehowa  that  the  idea 
of  punislund;  the  person  alienating  who  did  not  conform  to  the  custom  o(  first 
maJciiu  an  offer  to  the  rclativett  wan  not  unknown,  to  the  l^slatftr.  Tho 
Ang1[>$axon  law  forbids  one  to  alienaU.'  to  anybody  except  one's  rclativee;  this 
iinplic!!  ihaC  lilionationj  tdl.hiiufrh  niiuln  wi ih" con-wnt.  if  to  strsTittew  is  void. 
One  niijilit  conceive,  it  m  true,  of  making  the  property  a  part  of  the  inlieritanee 
of  the  sclk-r;  but,  if  we  find  a  few  oxamples  of  this  »o1ution.  it  was  too  little 
practiced  to  be  adopted  ia  n  eenend  unaoiiirr:  "Cart,  de  yt,-Pirede  Chartrra," 
p.  120;"P(jnthieu,^  19;  "Twlliar."  "Ile«.  d'Acto,"  p.  341. 

*  "Chart«d'Amiena,"  1190,  Art.  25.  Cf.  LaThau,naasiin,  •'JL.C.,Bmy," 
p,  610  {in  ll71Ji;  Marnier,  "A.  C,  I'ic&nbe,"  p.  148. 

*  Transition  to  the  system  of  the  repurchase:  "Cout^  d«  Mons.i  BoU^iot  de 
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{  34L.  Repurchaae.  —  In  a  last  stage  the  offer  to  the  next  of 
kin  has  FallcTi  into  disuse.  Alienation  is  absolutely  free.  The  rela- 
tives who  have  not  been  consulted  preserve  the  repurchase  or  power 
of  taking  back  the  land  during  a  year  and  a  day,  on  condition  of 
indemnifying  the  buyer  therefor.'  Under  this  last  funn,  which 
is  the  most  recent  and  by  far  the  most  widespread,  in  the  Cus- 
tomary l^islations  of  the  whole  of  Western  Europe^  tiie  right  of 
the  family  survives,  very  much  weakened,  like  a  sort  of  counter- 
part of  the  hereditary  reservation.^  It  3er\'e3,  first  of  all,  to  re- 
establish the  domain  of  the  house,  to  assure  tlie  transmission  of 
everj-thing  to  the  legal  representatives  of  the  family.  The  heredi- 
tary interest,  oTf  so  to  speak,  the  dynastic  interest,  is  especially 
brought  into  play.  In  time  a  political  thought  is  mingled  with 
these  very  much  weakened  traditional  foundations.  The  repur- 
chase, "that  mystery  of  the  ancient  law,"  as  Montesquieu  rather 
pompously  calls  it,  makes  its  a.ppearaiice  as  one  of  the  means  used 
by  the  State  to  retard  the  decadence  of  old  families;  it  is  a  protec- 
tion against  the  lack  of  skill  of  a  mpdiocre  head,  or  against  the 
evil  fortune  which  leads  him  to  sell  the  family  patrimony  for  an 
insignificant  sum;  if  the  price  b  fair,  it  is  well  worth  while  to 
reserve  for  a  relative  the  advantage  of  this  proceeding.  Tliia  con- 
ception was  not  witliout  its  influence  upon  the  persistence  of  the 
repurchase  tliroughout  the  whole  of  the  ancient  law.  But  It  did 
not  prevent  practice  from  overthrowing  it  at  an  early  time,  with 
the  assistance  of  various  wiles.  The  "  Grand  Coutumier  de  France'* 
already  shows  this;  Beaiunanoir  complains  of  the  frauds  and  ruses 
by  means  of  which  it  is  sought  to  hinder  its  application.'  Juris- 
prudence was  compelled  to  restrain  this  "hateful  right,"  which 
was  contrary  to  Roman  legislation/  and  progress  was  thus  made 

Rich.."^  n,  1S2;  offer  to  the  next  of  kis;  if  iiaa.  is  not  done,  repurchaae  within 
a  vear  and  &  day.    Cf.  "Bayonne,"  V;  "Farrette"  (Alsace),  c.  23; 

BiuiuJut,  "N.  R,  H  ,"  IflOl,  2&. 

'  "Bcauvttia,"  1182  ("Ord.,"  VII,  ftSi),  and  othea-  municipal  chwtera  in 
the  Ntirth  of  FrBn«e.  twdf th  century;  "T.  A.  C,  Norm.,"  90;  "Olim,"  1,  «4 
(in  1257),  etc.— Spain,  "Fiicro  Re&l,"  3,  10;  -Siete  Part.,"  5,  5,  55  Cand 
notes).  — Itnly:  Die.  X.,  I,  41,9  (Decree  ftf  GfCRory  IX);  LutUt,  "  DLr.Consuet. 
Lomh.,"  jj.  289;  "Miian,"  1216,  Vlll  ("de  rp  pu-tema  Iviendii");  p/.  Statutes  of 
13%  (ailjoinin^  property).  See  enpfipialiy  Ihe  Sicilian  Cuatoms  in  Bninmck, 
"la  Mantia,"  VillanuBva"  ("Docum,  p.  s.  Stor.  d.  Sicilia."  2). 

'  Ficker  doen  not  bt^liBVC  tkat  thete  two  iastitutiontt  are  parts  of  the  s&me 
Bvatem,pp.  lA2[-19fl:  " .\sa- de  J(5ruii.,"  "C.dea  B.,"  3f)  (11,  35,  ed.  B.);  "Gr. 
Cout.,"  p.  338  (Champi^ne);  '■!  pray  you,  make  me  your  heir  to  that  which 
you  hiive  bought  from  such  and  such  &  person,  my  cousin." 

>  Bf«iimani,ir  4^1,  1  A  sm„-  "Gr.  Cout.,"  p.  34*;  "Olim,"  I,  496, 

'  Henn,-  III,  by  m^iina  of  an  Edict  of  November,  1581.  in  Vain  attDmpted 
to  make  it  the  general  law  of  the  kingdom;  his  edict  waa  not  applied:  "  Code 
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towards  Revolutionarv'  law.  which  aboIisheH  it.'  Of  MHir^e,  the 
precise  lines  of  hiatorical  change  were  not  always  aa  set  forth  in 
this  3>'stcraatic  recital  which  we  have  just  made;  sometimea  evo- 
lution was  very  slow,  sometimes  ver>'  rapid,  and  degrees  were 
passed  by  certain  Customs.*  But  the  general  ideas  which  we  have 
just  set  forth  seem  to  us  alone  to  account  for  the  principal  charac- 
teristics of  the  old  law  as  far  as  it  concerns  the  power  of  alienation 
"inter  vivo3."'  ami,  at  the  same  time,  the  local  variations  of  these 
which  are  to  be  met  with.* 

ilpnri,"  8,  16;  eee  Guyol,  In  pountries  or  written  law  the  repurchase  only 
exists  AS  a.n  exception  hy  virtue  of  locoJ  C'ustams,  It  is,  nevcrthc-li^-i,  (uir|y 
widespread:  'Tkird.,"  85  cl  m^.:  128; " Agen,"  38;  "Bergerac,"  39;  "Am  10; 
" Saint-He ver,"  S.  etc.:  Scttm,  "11101-,"  3.  24,  2;  '  Quercy and  "Koucr^e"; 
DeapcinsM,  "CEuvrwi,''  1, 74;ffmrvff,  1,2^  19;  II  19  and  3, 4  (not  practi^fdinthe 
LyooDua,  Ik'aujaluia,  and  ForcB);  CamMv*.  Ill,  35;  Acquests.  CJ.  iStiUiiteoI 
Provcm-cof  H72  {one  montti);  "  B.  de  tt,."  II,  1212;  "  Mont-de-MaI^iall,"  l-.tK-e 
Mot,tfi"{"i*ii,  "  Esiirit  dc-s  hois,"  5,  8  and  1)  (to  tx-rfustiiittc  tht  groAtm^ss  of  (lun- 
iliea,  this  ia  the  luni  of  the  moniirehip  sj^tera.1 :  Latneiignofi,  "Ait.,  h.  I.,"  4. 

'  Wiia  there  u  recrudescence  of  thia  institution  in  the  etxtoentli  century 
under  the  influenee  of  llie  spirit  of  the  nohility?  This  ia  ordinarily  admitted 
(r/.  Edict  of  laSL).  without,  aa  it  aeenij<  to  us,  beinR  very  well  e^anlished. 

'  ThuBtherctiurciiaseifhicking  in  the  Engliuli  cciinmoa  law,  which  admitiiof 
till'  freKlom  to  iiiMrxJBc  inter  vivos"  as  well  att  by  will:  PoJlock  arid  \failUiiitl,  I, 
^■2;  II,  2o2-328;  JobU-liuvat,  p.  101.  At  Gand  It  was  abolished  aa  mrly  aa 
1191:  "Cambrai,"  II,  i;i;  "Tournay,"  25,  "Arraa,"  69;  OwwiflrM,  op.  at., 
p,  247.  —  In  tlie  law  of  the  Durguadianf,  if  the  father  p&rtitiooa  his  poeseasiona 
with  bis  eQD3,  he  is  free  to  diapo^?  of  liis  ^bare;  the  nght  of  the  relatives  only 
exiate  BO  long  as  they  live  in  ik  state  of  joint  possession ; /*opp#«A«m,  "lAun&- 
gild.,"  p.  60.  But  during  the  MiddU  A^&b  the  right  of  repuTehaac  was  allowed 
evnn  for  the  benefit  of  distant  relatives  who  no  longer  lived  in  &  state  of  joint 
ownership.  Cf.  pvnl,  Inheritance";  Huber,  ■■Hint.  Grumil.  eliel.  Got.,"  18*4, 
p.  IB.  As  to  the  .Swedish  law,  cf.  Ji)bbf-Diu-ii[,  p.  87.  Conflict  between  the 
"L.  8ax."  and  the  law  of  the  f^outh  of  Germany:  Vertielol,  op.  di. 

*  The  other  explanations  sujqjestcd  in  order  to  account  for  the  rcatrictiona 
upon  the  right  of  alicnatioD  ''inter  i-ivos"  can  be  rcducerl  to  the  one  which 
we  have  given  {for  esamplc,  Gerb<r,  "Mctlitatloncd  ad  tipwi.  Saxon.,"  f  .  10, 
ioei^  upon  the  ncca^sity  of  prpser^ing  for  the  family  the  political  rights 
which  are  connected  with  the  jXrseeSBion  of  land).  Or  else  they  start  with 
the  principle  of  the  fretxl-em  of  ilistioenl:  a  reaction  agaiitet  this  right  must 
have  taken  place  at  first  in  Customs,  and  Inter  in  the  lu.wt;  (an  uttoehinent  for 
hereditary  possessions,  an  afreetinra  for  relalivea,  a  desire  to  leave  them  9U»- 
tcnuncc,  c/.  at  Itomc,  "querela  inoll.  test.");  but  not  one  of  these  ideas  cbo 
Bceount  for  the  repurchase  with  regard  to  a  Bale,  — that  ia  to  say,  an  act 
which  can  bo  advantageous  to  the  family.  One  might  also  maintain  that  the 
reatrictionB  ui>on  the  freedom  of  disponing  date  frutn  a  period  when  the  family 
waa  disint-e^atlng,  and  that  they  were  established  with  the  very  objet^t  of 
-checking  this  movement;  this  opinion  would  be  plausible  if  thcM  rcstncticna 
had  been  recent,  and  if  the  texts  which  mention  them  presented  them  in  the 
form  of  legSAlattve  innovationn.  Cf.  Zimm^le,  Fippcr,  op.  tit.  Are<)rding  to 
Fie.ktT,  p.  2f>2,  the  eonaent  of  the  heirs  would  have  nothing  in  common  ■nHth 
the  repurrhaw;  by  taking  part  in  the  deed  the  heirn  would  have  harr"?"!  them- 
Bclvca  from  contesting  its  existence  or  its  irreRularity.  But,  if  this  had  been 
HO,  their  intervention  cmild  not  have  been  a«  important  aa  it  actually  ia. 

•  /.  Ficker,  "  Llntersiich,  eut  Erben/olge  der  CMgerman.  Rerhte,"  vol.  V,  Ist 
part,  p,  244,  aenounts  for  the  repurchawby  means  of  the  principle  of  the  aliao- 
lutc  liberty  of  dispoeiog  "  inter  vivos,"  whieh  must  Imvc  existed:  according  to  him 

440 


Topics]       FREEDOM  OF  ALIENATING  —  HEPlntCHA3ING         fS  342 


§  342.  Conditlona  of  th«  Repurchase.  —  (I)  Properiy  Subject 
to  the  RejmTchase.  Inherited  personal  belongings  alone  are  the 
subject  of  repurehfise  in  the  final  theory,  for  they  cnnstUute,  as  it 
were,  a  deposit  wliich  each  generation  should  hand  over  intact  to  the 
generatioQ  which  succeeds  it.*  The  rule  is  otherwise  with  regard 
to  acquests,  the  result  of  individual  labor,  the  free  disposition  of 
which  was  left  to  each  one  as  soon  as  it  was  possible,  so  as 
to  encourage  the  spirit  of  enterprise  Snd  economy;*  neither 

in  the  oM  Gemtanic  law.  One  must  have  noticed  that  a  piece  of  land  can 
have  mure  value  for  uclghbors,  tor  adjoining  owners,  than  for  onuers  of  land 
at  a  ditttBJice,  and  that  there  ia  often  an  a<l\-antaR»  in  uniting  adjotninx  [lur- 
cela  in  the  iQt«r«St  of  good  CUltivntioM,  and  that  thi^  c!h«ics  of  a  neighbor  id 
not  a  malU^r  of  indilFepence.  Theae  needs  of  an  wononu'e  iind  eeicial  order 
were  Bfl.lisfiod  by  p^dng  to  a  ndghlior  the  power  of  repurchasing;  ihe  riftht  of 
the  owner  frwly  to  dispoye  of  his  land  was  not  iifTwttsi  by  thLM.  for  it  waa 
alwavH  ea^y  for  him  to  obtain  the  market  value,  and  it  matLcrcd  little  to  liim 
whether  thia  price  were  paid  by  tlie  repurcha-scr  or  by  the  grantee.  The  re- 
purthdfw  waa  favea  by  preference  to  near  relatives.  Ah  soon  an  it  came  lo  be 
a  matter  of  a  favor  it  waa  perfectly  natural  that  it  should  go  to  those  people 
whose  mutual  relationji  called  upon  them  to  reader  ane  another  continual 
Ber>'ic^.  Furthermore,  the  reconatitution  of  the  family  domain  offers  in  a 
quite  special  manner  tho-w  lulvantagea  whifh  iirii  i«oi)ght  for  by  means  of  the 
repurehose.  Thus  would  be  aofwunted  for  the  predominance  in  thn  old  law  of 
the  repurchase  by  a  person  of  tho  same  lineage.  It  is  understood  in  thia  bvb- 
lem  that  the  repurcliaBe  does  not  apply  to  a.c<iuo«ta,  but  only  to  pernonal  be- 
lonpngs  (hereditary property,  "abolanfio,"  "Aehnigiit"),  nor  lo  deetis  such  aa 
gifta  l,iliis  would  have  been  to  pruhibit  th-em);  it  is  also  understood  that  it 
raeant  the  restoration  of  the  price  of  sale,  whatever  it  may  iiuve  been.  The 
theory  of  the  repurchase  by  a  peraon  of  the  same  lineage  would  thenceforth 
be  connected  neither  with  the  institution  of  thv  lirreiJitary  roftervation  nor 
witli  the  ncceaoity  of  the  participation  of  the  parents  in  tlie  alienation  of  the 
family  p^Mscstnoas.  —  Outeide  of  the  criticbms  of  details  to  which  this  in- 
genioua  aolution  seenu  to  uft  to  lay  itaelf  open  (for  cxiiiaple,  why  forbid  the 
repurchase  in  ease  of  an  exchange?  why  do  certain  cuatoma  admit  of  the  re- 
purchaae  uf  aeque»ts7  how  dooH  it  happen  that  the  repiLrehasee  of  joint  pos- 
sensiona  and  of  neighborhood  are  not  so  widespread  aa  the  repmenaaes  by  a 
person  of  the  same  lineage,  etc.?)  we  object  to  it  because  it  acoounts  for  a 
very  okl  fact  by  means  of  existing  causes;  and,  thouRh  these  causen  still  exist, 
the  fact  hna  ■diaappeared.  The  evolution  of  the  theory  of  the  repurchase  be- 
come diificult  to  follow.  It  is  not  true  that  the  owner  of  a  piece  of  property 
Bubject  to  the  repurchase  wilt  always  obtain  the  actual  price  of  this  properly; 
on  the  contrary,  the  riijk  of  the  repurchtb^  will  pr<^veut  him  from  finding 
buyers  or  will  OlUy  make  it  possible  for  turn  to  obtain  a  lower  prici?;  the  re- 
purchase ia  a  serious  cheek  on  the  owner's  power  of  disposal.  Ad  to  tluntcinB 
thiit  the  old  Germanic  law  admitted  the  principle  of  the  fretxlom  of  disposal 
"inter  vivos"  of  immovable  proiM?rly.  this  la  an  idp.a  which  it  ia  hard  to  reeon-- 
die  with  the  conatituLiiin  of  the  family  and  the  system  of  landeit  proport.y;  in 
other  tegi .slat ions  having  the  same  foundation.'*,  liberty  of  disposing  does  not 
seem  to  have  been  reoonniBed;  tliia  is  a  right  which  dates  from  the  ptiriod  when 
the  family  ia  disintegrating  and  when  ownemhip  m  becoming  individualiied. 

'  Bonictimea,  even,  only  the  immovables  which  have  been  Iti  the  family 
for  three  gemerationa  are  6ubje«t  to  the  repurchaHe;  these  are  the  family  poe- 
BessionH  "strieto  eeneu,"  ancestral,  the  "  eriMlad  dc  aboleQgo,"  true  "Htamm- 
Kllter"  or  nosseseiond  of  the  stock.  For  cuample,  de  Rfam,"  1M2,  "li. 
de  Contr.,'*  5;  "Cout.  do  Barnes,"  1768,  3,  4;  Ficker,  p.  260*!  geq.  (detmU); 
"L.  Rib.,"  30.  "heroditas  aviatica." 

,    >  In  the  v«ry  old  law  personal  belongings  and  acquests  an  subject  to 
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Bcquesta'  nor  movables*  "are  subject  to  repurchftsc."  Some 
immovables,  also,  escapod  therefrom  because  of  their  special 
character:  ofBces,  constituted,  rents,  tithes  which  are  invested, 
and  usufruct.' 

§  343.  The  SBm«.  —  (II)  Acts  wkwh  ffiix  Ri^c  to  ike  lU^purcIuue. 
In  order  to  make  the  repurchase  possible  there  had  to  be 
"transfer  of  ownership"  and  "purse  untied."  Grants  for  a  con- 
sideration were  thus  the  only  ones  which  could  give  rise  to  it. 
If  there  was  not  a  complete  alienation,  but,  for  example,  merely 
the  establishment  of  a  servitude,  the  property  did  not  go  out  of 
the  family.*  If  there  is  not  a  purse  untied,  that  is  to  say,  if  the 
alienation  is  gratuitous,  the  repurchase  is  not  allowed;  the  in- 
terests of  the  relatives  are  protected  by  other  methods.*  To  a 
sale  (voluntary  or  forced),"  or  equivalent  acts,  such  as  ^ving  in 
payment  a  lease  for  a  long  term,  an  exchange,'  an  investment  io 

the  eame  system:  Vcrdelal,  "Th^e,"  1809.  In  the  eleventh  century  &  diatino- 
tion  is  miiile  categorically  in  difidrf:  "Curt,  de  St.-P&re  de  Ch4rtn.'s>  p.  4fl4: 
"Quod  |<atei  proi^ria  pccuniiL  «mLTHit  liccat  ci,  ctiurn  nolcatibiu  fillis,  cuihbeC 
dare  [wb^c."  The  cvolutwn  of  the  dUtinctiitTi  did  not  take  place  without 
6(t(iie  diWio'iity  tkul  healation.  In  the  lime*  of  Hc-iumnTii^t,  44.  'i.  they  dis- 
puted lU  to  whether  tho  «cquesta  of  the  (al.hcr  bcsfimp  the  personal  bolongirtg 
of  IhiO  cliild;  Launbre  on  "Pikpia,"  VSi,  still  tnaint«iQ8  lliat  the  iH'tvnnal  lae- 
lon^ing  brotDghtby  OHinoD  of  the  lineage  liaat  not  becnmc  on  Bluest:  lieau' 
matiaiT.  44.  1;  "A.  C.,  Ficardie,"  p.  148,  ed.  Marnier;  Jieatuha.  p.  ■601). 

'  Bfaumanoir,  44,  2;  L<f]i»et,  429.  To  the  eontru-y  ■  few  Custoiiut.  euch  aa 
"Norm  ,"  451  C'Gr.  Cout.  Norm  ."  116):  "Olim,"  II,  843.  295;  "Lille,"  7. 
9,  whirb  Drnwulin  quoliiicn  ts  odious  and  iniquitiius  (on  "Miune,"  376),  but 
whiuh  are  found  mcrt.'ly  to  have  tulherai  to  the  point  at  view  of  the  very  old 
law  until  a  rather  Lite  periud.  In  the  ^uth  the  idea  of  jwrpctuating  the 
greataeaa  »f  fmuilie^  caused  th-e  r«purcha»e  to  be  extended  to  incUi>le  acquests: 
soucttiDes  buth  lined  participated  and  9am«tim«s  the  p&t«t-nal  relaLiv«s  were 
preferred. 

1  Exceptiana:  Loyiel,  444.  219;  "Ord.  8.  Marine,"  10,  l\Labaart.  fl,  1,  2. 

'  As  to  right*  ov«r  Iminovablcs,  r/.  "OUm,"  I,  897;  233, 19;  "Or.  Cout  ," 
pp.  328,  347;  "Cout.  Not.."  89;  Dfimaru,  284;  "Actw  du  Pari.."'  ntw.  1267, 
1443;  J.  Faber,  "Inst.,"  2.  13.8;  "Piris,  N.  C,"  129,  147;  "Orleans,"  191,399; 
Pothier.  no,  39;  Loyeel.  434,  444. 

*  Aa  to  the  leasiiig;  of  lands,  ef.  Desmara,  197;  "OrWana,  A,  C."  304; 
"Norm.,"  465,  478;  Cwrd,  "TTiJae."  p.  182.  At  to  pledging.  Beauchet, 
"N.  R.  H.,"  1901,  12. 

'  "Olim,"  II,  173  fin  1281);  Bwumanoir,  12.38;  Pothier,  Qo.  IM.  Cf, 
Heii»let,  II,  64;  Bia^uhtt,  loc,  tii. 

*  The  old  law  required  a  sale  and  a  truuf^r  ol  owniprBhip;  only  thpn  rotiM 
the  LoheritaJiee  pi  out  of  the  fomily-  In  the  iiicteenth  eenlury  there  an? 
□mjiy  who  maintnini  that  thp  rv^purehone  ean  take  plaee  gimpiv  Iwause  a  bar- 
gain b&s  been  made.  St>p  us  to  thi*.  "The  Meuinntng  of  the  Dr lay  of  a  Year 
and  a  Day/*  "  Transfer' of  Oimership":  seeGuyel,  s.  G.  —  LoyseJ,  4.53;  "T.  A  C, 
Bourg.,"  73;  A/osucr,  XXX;  "L.  d.  Dtoib,"  577;  "Orleana,"  400;  Brtiannia; 
"Quest,"  see  "RetraSt  lingftner." 

'  The  family  doca  not  eufTer  on  aeeount  of  thL!i  trtuvuteiion,  bevaiue  if  U 
immovable  m  alienated  a  piece  cf  property  of  the  Momc  nntiin,'  and  the  uunc 
value  takes  itf  place  sJid  in  subrogated  to  it:  "Et.  dei  St.  Louis,"  I,  a3;  "AotM 
dn  P&rl.,"  1,  no.  M&;  Dtstnare*.  145,  197,  298;  "Gr.  Cout./'  pp.  341,344; 
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a  partnership,'  were  not  likened;  and  this  was  a  fresh  proof  of 
the  weakening  of  the  family  right. 

§  344.  The  Samfl.  —  (III)  Wfio  has  ihe  Right  to  the  Repurthasef 
It  is  not  iail  the  relatives  of  the  vendor,  but  only  those  who  are 
of  the  same  lineage  from  which  the  property  comes,*  that  liave 
this  right;  those  of  the  paternal  lineage,  if  paternal  property  is 
concerned;  those  of  the  maternal  lineage  if  a  piece  of  maternal 
property  is  concerned:  "paterna  patemis,  materna  niatemis."  In 
giving  a  maternal  relative  the  right  of  withdrawing  a  personal 
belonging  coming  from  the  father's  side,  this  proi>erty  would  no 
longer  be  preser^'ed  in  the  family;  it  would  pass  to  strangers* 
The  repurchase  is  in  a  certain  sense  only  the  exercise  by  way  of 
anticipation  of  the  right  of  inheritance;  also,  the  lineal  relative 
cannot  avail  himself  of  it  excepting  if  he  be  capable  of  Inheriting.* 
It  is  to  so  great  an  extent  modeled  after  the  right  of  inheritance 
that,  in  order  to  determine  who  are  the  lineal  relatives  who  have 
the  right  to  the  repurchase,  the  Customs  are  divided  into  several 
groups,  just  as  when  it  is  a  question  of  the  inheritance  of  personal 
belongings;  a  distinction  is  made  between  Citstonis  of  the  stock,  of 
the  side  and  /tnc,  of  ihe  side  alone.''    Nevertheless,  they  are  not 

"L.  d.  Droiz,"  124,  572;  Lmtel,  225,  W5.  447.  The  repurcLnse  is  jiUowed  in 
csaeg  of  fraud  or  injury  to  the  people  of  the  lineage  (Beaumanoir.  54,  1 ;  Lnp- 
selj  loc.  cil.f,  or  if  tho  exuhange  lakm  place  with  it  »eltl*?Rient,  excepting  that 
il  IS-  Bometimea  diatiHRuiBhed  accordinR  to  the  importunce  of  the  eettlpment; 
Btaumarunr,  ii,  i;  "Gr.  Cout.,"  p.  337;  "Faib,"  145;  Bcaucket,  "H.  R.  H.." 
ISOl,  16. 

■  Loygd,  446,  448;  ^'T.A.  C,  Bret.,"  221:  no  repuroJiafle  with  deed  o!  feofi- 
mont:  cvtra,  "Hainaut"  (gifts,  partaerehip,  etc.). 
'  Uy^d,  428;  6'.,if«.,J,  "Fr.  Alicu,"  p,  21. 

*  The  repurchfifie  by  &  pcison  of  the  aume  lincnge  eannot  be  aligned  [ex- 
ceptiflE  to  fl  pcreon  of  the  lineage),  whoreas  the  lord  can  assign  the  feudal 
repurenaae:  "Toitra,"  2S1 ;  "  Bourb.,  4!i7',  "  Marebc."  2S0;  "  Auvergne,"  21, 20, 

•  Layiet,  439,  440;  "Parifl,  N.  C,"  14S.  BnEtarda,  aliens  and  poopie  civilly 
dead  have  no  right  to  the  repurchase.  But  this  ts  not  so  with  regard  to  the 
person  who  has  oeen  disinherited,  the  heir  who  renounces,  or  the  ascendant 
who  can  have  opptised  to  him  the  nile,  "Personal  bclongiiiKN  do  not  ascend." 
Diainhcritancc  and  renunciation  must  have  been  firnt  of  all  prcsetited  under 
the  archaic  forma  of  exclueeon  from  the  family,  and  then  they  meant  a 
loas  of  the  right  to  the  repiirchftse;  they  have  been  lesa  efficfti'iouR  under  their 
iDodern  forEns,  all  the  morn  so  as  tSiey  were  not  irrevocable-.  With  regard,  to 
ascendants,  c/.  post,  "  Inheritances."  The  son  can  repurchase  during  the  life- 
time of  the  father  the  inheritance  which  has  been  Bold  by  the  latter;  Loysd, 
441.   As  to  representation,  cf.  "Troves,"  145;  "Norm.,"  475. 

'  Cf.  Guyol.  —  Custtmis  of  ihe  sUck:  "  NiveJTiaiB."  26,  13;  "OrWanB,"  363, 
etc.  Ciutlorm  of  ihe  side  and  line  (this  if  the  conunon  law,  in  the  same  way 
that  it  is  in  matters  of  inheritance):  "Paris,"  129;  Aoysei,  439;  '■Olini,"  III, 
276;  "Gr.  Cout,,"  p.  34ft.  —  Cwato™  «/  the  *wie  nlone:  ''ftidan,"  246.  Cf. 
"Reime,"  191;  "Lille."  7,  S.  The  relatives  of  the  eeller  on  the  aitln  from 
V^hich  the  iDheritaaue  comes  (for  example,  on  the  paternal  side)  may  excrfise 
the  repiircha^,  Although  they  do  Dot  belong  to  the  line  of  the  perBO&  who  was 

443 


5  344] 


0W^'E&3I1IF  AND  RE.U.  RIGHTS 


[Chap.  H 


absolutely  uniform.  Such  and  such  a.  Custom  ia  one  "of  the  stock" 
s.a  far  as  inheritance  is  concerned,  and  not  ae  far  as  repurchasing 
is  concerned,  etc'  There  is  another  analogy;  lineal  relatives  of 
the  degree  furthest  removeti  have  a  right  to  the  repurchase  as  well 
as  to  the  inheritance;  should  they  he  of  the  twentieth  degree, 
says  Dumoulin.  tliey  would  not  be  excluded  from  the  repurchase.' 
But  resemhlancea  become  less  striking  in  case  uf  comjietition  be- 
tween several  lineal  relatives;  (a)  ij  they  are  of  the  same  dfijTec,  the 
most  expeditious  one  p^e^■ails,  unless  they  act  together,  and  in 
this  case  each  one  takes  back  his  share  of  the  property;  *  (/))  if 
they  are  of  different  degrees,  the  rule  of  the  old  law  is  that  the  near- 
est prevails;  *  in  more  recent  law  it  is  the  most  expeditious  one.* 
This  last  explanation  Is  an  indication  of  the  decadence  of  the  in- 
stitution; the  interest  of  the  family,  the  only  thing  taken  into 
consideration  formerly,  was  to  secure  the  property  for  the  nearest 
relative,  because  the  latter  represented  the  fanwly  as  far  as  reput^ 
chase  was  concerned,  just  03  he  also  represented  it  as  far  as  in- 
heritance was  concerned;  by  allawing  a  distant  relative  to  lake 
possession  of  it  to  the  detriment  of  the  nearer  relative,  it  was  dem- 
onstratai  that  the  reconstruction  of  the  unity  of  the  family  domain 

the  first  one  to  wiquire  the  property  (for  example,  they  are  not  relatives  o( 
the  paternal  grandfather  vho  acquirtid  the  pru^vorty,  but  they  ore  connected 
with  the  patwiiaJ  grandiDolher).  These  Customs  no  longer  It^caUy  form  a 
part  of  tliiu  iayetaiu;  still  qlofij  is  this  true  with  r^ard  to  theriulornx  of  Tela- 
liomhip  nioiie'C'Bourg.,"  10,  4;  "Fratiche  C.omt(5,"  la,  1),  itncorcling  to  which 
the  paternal  relntivcia  can  withdraw  the  patcraoJ  personal  belonging  and  vire 
venia;  thjs  solution  can  only  be  includoi  withia  the  Ckiatoins  wluch  allow  of 
ihc  repnrchwc  of  acquests.  —  Aa  to  Uie Cu«birrui  oj  the  main  line,  "Geaua^n," 
iot  example,  cf-  Uunid,  c,  4. 
'  Exfti»pi'.«  in  Gu^ol,  toe,  oil, 

*  Divergent  Cusloma:  the  repiirchaae  only  belongs  to  lin«al  rclativeg  to 
the  soventli  denreo,  ReaumanoiT^  44,  7  (aci'ordmg  to  the  canon  rules  in  matters 
of  the  impediments  to  marriage) ;  to  the  Hixth  or  the  ninth,  according  ti^  the 
Customs  of  Niv^rnais-  and  Normiindj'.  —  If  there  are  no  relatives  in  a  ecrtuin 
line  then?  wi!i  not  b«  any  devolution  to  tlio  othiv  line:  Pothier,  no.  138, 

*  "Et.  de  St.  IjJiiia,'^  £,  156;  "T.  A.  C,  ISourit.,"  73;  "Gr.  Cout.."  |>.  33ft; 
"Norm,,"  476;  Boatimo'ujir,  44,  25,  —  Indivisibility  of  ihe  repiirchW  in  tho 
interest  of  the  purclias<?r:  Ltruurl,        see  HuyiA,  s.  b. 

>■  Loj/sel.  430(.fcibl.)j  "L.  Feud.,"  4,  14;  "Et.  deSt.  Louis."  1,161;  "Olim," 
m,  m  44;  Heaumanair,  44.  10;  ''L.  d.  Dro«."  SO,  125;  "Norra,,"  475; 
'■T.A.C-.  Bret.."4ti;  ■■TTOy«B''  145,  etc;  Jobbf-Duml.pp.  120,  150,  idtm., 
Custonu)  of  the  PynnuM»  and  Custotna  of  the  North  of  Frsjice. 

*  Loyi^d,  431;  "Parij,  A,  C,"  17S;  "N.  C,"  141,  It  ta  it.i  Rimplidly  whirh 
haa  been  responsible  for  the  success  of  thisflyBteni:  but  none  the  sin  ;iti"mpt 
h&fl  been  mode  to  give  it  a  juridical  basis  by  aa^in^;  that  the  right  of  prefereni'*.'  ii^ 
aowrded  to  the  family  "in  globo";  iht  Si^  one  who  tome*  fonvard  and  nppro- 
pritttea  it  for  hinoBell  "jure  quodam  oeeupationis"  (prcvcutionK  —  fj.  as  to 
tbia,  thc  oth(rr  tvpurcbasu.  m  German  law  the  rule  laBomelimeB  found  that  if 
eeveml  inhabitants  of  one  vilU^  widb  to  exerciae  the  repurchase,  the  one  to 
wboro  th«  land  ia  the  nearest  u  ptcferred;  the  distance  i«  cqoiwured  with  ft 
"percte"  (measuring  rod}. 
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was  less  thought  of  than  favoring  the  greatness  of  some  hnmph  of 
the  house  in  a  political  interest.  Tbu3  was  th«  repurchase  turned 
aside  from  its  original  object. 

§  345,  The  Sune.  —  {W)  Against  vhom  uvwr  the  Reptirelinsc  «(- 
loioed?  From  the  period  when  it  was  intended  to  prevent  the  f>er- 
sonal  belonging  from  going  out  of  the  family,  the  repurchase 
should  be  exercisable  against  anyone  who  is  a  stmnger  to  tlie 
family  ^  {that  is  to  say,  to  the  lineage  from  whence  the  personal 
belonging  comes).  It  la  directed  against  anyone  who  would  not 
have  the  right  to  It  himself."  But,  as  we  hmve  obsen'ei!,  certain 
Customs  granted  it  also  to  the  nearest  relative  against  one  more 
distant,  although  the  latter  was  not  without  liis  right  to  the  re- 
purchase; *  in  the  system  which  prevailed  "a  lineal  relative  has 
not  a  right  of  withliolding  fmm  a  lineal  relative,"  *  which  was  a 
more  practical  solution,  but  one  leas  justified,  from  the  point  of 
view  of  the  very  old  law,  by  the  idea  that  a  piece  of  property  docs 
not  go  out  of  the  family  when  it  is  acquired  by  a  lineal  reliitive. 

5  346.  The  S&ma.  —  (V)  The  Repurchase  of  " hal^  funds"  iiWoixs 
the  spouse  of  the  lineage  to  withhold  from  the  community  the  per- 
sonal belonging  of  his  lineage  which  has  been  bought  during  the 
marriage,  upon  condition  of  paying  the  half  fund,  that  is  to  say, 
half  of  the  price  which  it  has  cost;  the  year  and  a  day  allowed  to 
exercise  this  right  only  begin  to  run  from  the  time  of  the  dissolu- 
tion of  the  community;  '  thus  it  is  a  repurchase  by  a  person  of  the 
same  lineage  put  off  until  the  dissolution  of  the  community, 

§  347.  ProcflduTfl.^ —  (I)  Period.  One  can  only  carry  out  a  re- 
purchase witliin  the  yenr  and  a  day  ^  dating  from  the  time  of  the 
Beisin  being  given  to  the  purchaser;  *  at  the  end  of  this  time  the 

'  The  repurehafle-  by  B  person  of  t.he  ttftine  linra^e  isi>xerpiflpd  wen  agaifurt 
the  lord  from  whom  the  property  was  rereivenl,  and  even  ugiiinut  Ihe  king: 
Zoysel,  425,  452;  "Stil,  Pari.,''  7,  80;  Pothier,  no,  IW.  —  Agnin^t  the  Church: 
Loygel,  433  el  teq.;  "Olim,"  I,  689.  28  (in  1207|. 

•  Loyad,  450:  "Marriage  preser%'CK  LinettKC," 

»  BaiumanoiT,  44,  25:  "T.  A.  C,  Bret.,"  48;  "Touraim,"  153,  etc. 

•  Laysel,  430;  "Gr.  Cout.,"  p.  328;  "Marche,"  271. 

•  Beautnanmr.U.  48,  49;  "Anc.  Us.  d'Anjou,"  ed.  Ufamier,  i  28;  "Paris," 
I55-1&7;  /oWt^i>ui«J,  p.  143.  —  Ah  to  the 

Gujfot.  The  repurchase  in  a  case  of  joint  pmni^ion  of  the  Civil  Code, 
BDplies  to  Bequests  as  urell  as  to  penmnol  belonpnuii. 

•  Cf.  detRilB  lu  to  the  Customs  <if  the  Nurtli  in  Giard,  •"ThtM,"p.  257. 

'  See  tupra,  "l^restription";  Beaamanair  44.  9;  "Joetice,"  p.  128  (prooO; 
DesTTNirej,  207;  "Gr.  Coiit.,"  p.  329;  "Parw,*'  I30, 

•  Detmaren.  207;  "Cout.  Not.."^  145;  Lirif*el,  4«2;  "Paris,"  129,  132.— 
Fealty  and  honu«e  in  the  raJtp  of  fii'fn,  seitiiii  in  the  eaie  of  pfipyKnlds,  publica- 
tion bv  means  of  a  juilgmenl  ami  regiatratinn  of  the  contraci  at  thi^  nearcHt 
B«at  of  th«  roval  government  in  the  case  of  lrt»boId«.  Ute  bfwnnlnc  uf  the 
pohodallsWea  for  tbeei««M<rf  the  repurcboM  i»  tiiua  fouod  tolN  sumcieutlj' 
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property  goes  out  of  the  family,  for  the  vendee  enjoyg  the  benefit 
of  the  Germanic  prescription  as  against  the  family  of  the  vendor, 
as,  according  to  the  general  rule,  he  can  against  everj'  other  per- 
son.' The  duration  of  the  seigniorial  repurchase  is  even  shorter; 
it  can  only  be  exercised  during  the  old  Frankish  term  of  forty  days 
(after  the  produrtng  of  the  contract) ;  for  Byzantine  "  Ptotimeaia," 
on€  had  only  tliirty  days,'  According  to  the  "Grand  Coutumier," 
it  was  suiEcicnt  if  the  summoiia  had  been  served  within  the  year 
and  a  day;  but  Beaumanoir,  who  is  more  strict,  demanded  that 
the  period  which  was  granted  to  the  purchaser  for  presenting  him- 
self in  court  should  be  included  within  the  year  and  a  day,  and  the 
Custom  of  Paris  ia  to  the  same  effect.*  The  period  of  a  year  and 
a  day  did  not  originally  begin  to  run  against  people  who  were  ab- 
sent or  against  minors  until  the  time  of  their  return  or  their  coming 
of  age;  in  the  new  law  the  disfavor  with  which  repurchase  is  looked 
upon  causes  this  period  to  run  against  them.*  (II)  Adion  at  Law. 
The  repurchase  is  a  true  action  for  recovery  by  the  lineal  rela- 
tivei  the  selling  of  family  property  to  a  stranger  brings  into  exist- 
ence this  right,  which  did  not  exist  until  that  time  excepting  in 
a  latent  coiidition.  If  tlii3  13  30,  it  is  hard  to  percei^'e  why  the 
purchaser  should  not  >ield  to  the  repurchase  without  dispute; 

public  to  give  notice  £o  the  people  of  Lhe  lineiige  aad  allow  tJicm  to  act.  Ia 
Nonnondy,  452  et  stg.,  reading  and  pubLicatioa  of  the  aale:  ef.  Beaittnaiurir, 
44,  23,  uid  the  Flemish  Custoou  cited  ia  Guyot,  a.  6,  £  2.  WiUl  the  passing 
Bway  of  the  feudal  formalities  variations  of  these  w«re  introduced  toto  th« 
Cuaionu:  (a)  The  IwginniiiK  of  the  delav  la  the  tdliting  of  powewioo  by  the 
purohanr:  "Dunois,"  79;  '^Chftrtrfta,"  87;  ■*Marche,"  263.  Incomplete  pol>- 
Uoitv,  but  one  which  may  suffice,  stneily  speaking.  (5|  It  19  the  date  of  eotj- 
ira«3t  of  Bale  itself:  "Sens,"  32:  "Auxerre/'  154;  "Orltfam,"  363.  This  is  a 
system  which  allows  o(  the  hidden  transfer  of  ownership,  but  which  may  vwy 
often  dCTtrive  the  lineal  descendaQts  of  cheir  riKhl  because  they  a.rc  not  avara 
of  the  aUeDation'a  hai-in^  taken  place.  The  Edict  of  17D4  remedied  this  evil 
by  deciding  that  the  penod  could  not  bc(pn  to  run  before  the  registration  of 
lae  contract,  as  waathe  usage  in  certain  Cufltom&;  "  F.  deB^am."  "R,  de  Coo- 
tractw,"  Arta. Sand  18;  ';Poilou." 320:  "  La Rochelle," 33.  —  See'Treeholda." 

—  The  preacriptioD  of  thirty  yvm  if  the  delay  of  a  year  aad  aday  hod  a»t  run, 

—  for  «xiimple,  for  lack  of  registration;  Pothier,  no.  484. 

•  In  thfl  fi  jhtwnth  centurj-  all  recollection  of  the  old  tenure  of  a  year  and 
■  day  has  been  lost  and  it  ia  souglit  to  nccount  for  this  period  (which  is  an  M- 
OMtuonal  one  in  the  geaeral  8.y3t«m  of  prescription)  by  caeans  (rf  rational  ooa- 
fliamttioDs;  it  has  been  niade  very  short  in  order  to  restrain  the  exercise  of  a 
power  which  ia  abnormal.  It  ia  undoubtedly,  in  fact,  tor  this  very  reason 
that  the  dower  of  a  year  and  a  day  has  been  kept  up  in  this  particular  appti- 
oation  of  it. 

»  Louocl,  427,  463;  "Paris,"  V}:  "Auvergne."  23,  3:  three  montla,  etc.; 
"Am,  de  Una.,''  "C.  de«  B./'  c.  33  (U,  360) :  sevep  daya.  Provence,  Edict 
1472  t30  day*).  Normandy,  poMCwione  held  in  burgage;  "SMmma,"  125 
(one  day);  "Cotit."  of  1SS3,  i&i  (40  days);  Ger^aial,  "Thtee,''  pp.  Zi,  SO. 

•  "Gt.  Cout.,"  p.        Brntumanair,  44,  31;  '  FariB,"  130. 

•  AbmU  ptrmmt:  "Ei.  da  St.  Louie,"  11,  303;  "  Joatic«,"  8,  0;  Bmamancir, 
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but  the  fear  of  frauds  no  doubt  led  jurisprudence  to  demand  a 
formal  proceeding  at  law;  the  voluntary  repurchase  was  looked 
upon  &s  a  sale  made  by  the  purchaser  to  the  lineal  relative.^  The 
tribunal  which  had  jurisdiction  in  matters  of  repurchase  was  that 
of  the  locality  where  the  immovable  was  aituated,  because  the 
action  was  real.  But  in  the  last  stages  of  the  law  there  is  seen  in  it 
rather  a  mixed  action,  real  against  the  third  party  In  possessiou, 
and  personal  against  the  purchaser  upon  whom  the  Custom  im- 
poses the  obligation  of  making  restitution ;  from  whence  comes  the 
application  of  the  rule  "Actor  sequitur  forum  rei."  '  The  tribunal 
decrees  the  repurchase  after  having  assured  itself  of  the  existence 
of  the  required  conditions.'  (Ill)  The  strictness  of  the  procedure 
relating  to  repurchase  was,  to  begin  with,  nothing  more  than  a 
Consequetice  of  formalism ;  but  practice  thought  that  it  was  a  good 
thing  to  pre3en.'e  that  which  Ferri^re  calls  "superstitious  formali- 
ties," with  the  object  of  hindering  the  exercise  of  an  uistitution 
which  was  looked  upon  with  disfavor.  Thus  it  is  that  if  the  peti- 
tioner fails  in  any  one  particular,  not  only  does  he  lose  his  suit, 
but  he  also  loses  the  right  to  the  repurchase.*  CIV.)  IndemnUy  due 
hy  the  person  repurchasing  to  the  ori^al  vendee,  The  very  same 
day  that  the  repurchase  is  decreed,*  the  repurchaser  himself,  under 
penalty  of  forfeiture,  pays  the  vendee  the  actual  price  paid  out  by 

ia.5;"L.d.I>roia,"688.  Gnisaders:  P.  de PotUainet,  c.  17;  "Et.de  St.  Loui§ 
I,  156.   Minora:  (a)  P.  de  FonUiines,  c.  14;  Btaumanoir,  44,  4S;  "Actes  du 
Pari.,"  I,  no.  2225,  756;  L.  Detiek,  '•  Echiq.  de  Noim.,"  122,  517.  —  (b)  Grim- 
av4ei,  9, 17:  public  intercet,  —  Delay  of  the  rcdptnptioa:  ".\uvci^e,"  23,  13; 
"B«i7,"  13,  9.  Contra.  "Ord^"  366;  We',  ^64;  "Paria,"  130, 

1  LaifMl,  443.  Results:  the  prot>erty  acquired  wos  tkat  &  perBonaJ  beloiwns 
iDcluded  in  the  idheritajiee  cf  the  line&l  deacendante;  two  traaafer  taxes  had 
to  be  paid.   Conlra,  Benumaiunr,  44,  11,  22,  39  40. 

'  Bamnwnoir,  44.  17:  jurisdiction  of  the  lord  from  whom  the  inheritance  is 
derived  (and  not  of  the  Lord  of  the  localitj'  in  which  the  purchaaer  is.  domioiled, 
for  "agreement  depends  upon  the  inheritance"):  ib..  44,  38  (inilivisibility); 
"Oliin,"  I.  Sfl7.  —  Tribunal  of  the  locality  in  which  the  inuaovable  is  situated ; 
Deemaret,  257;  "Cout.  Not,,"  144;  "Gr.  Cout,,"  p.  335-;  Loysel.  43o  el  seq.; 
'■Afis.  de  JSnie.,"  II.  260,  ed.  B.~Fcrihier,  no.  265;  "Reiinfl,"  198.  — Thin 
recent  eotution  wh  fsv-Qxeble  to  the  purchaeer,  but  leas  logioaUy  a  oonsequeoce 
cf  the  repurchase. 

•  GiATd.  "Th^ee,"  p.  279:  regiBtration  of  repurchases, 

*  Lojfsei,  437,  438;  Deitnares.  83;  "PariB,"  136,  140;  FerrOrt,  an  "Paris," 
141;  Pothier,  no.  273;  BaiumaiiMr,  44,  22,  33,  315,  p.  5,  41;  "Olim,"  III,  1437, 
71.  —  Even  forfeiture-  if  the  adjournment  is  not. drawn  up  in  a  rormal  manner, 
if  one  doee  not  tender  in  the  proper  terms  a  purae,  funds,  and  a  performance; 
if  the  sergaant  in  giving  notice  has  not  an  open  purse  in  hia  hand,,  which  at 
firet  contains  the  sum  oiTered  and  later  on  a.  aiag,\e  piece  of  money,  and  if  the 
tenders  have  not  been  renewed  each  day  of  the  proccedinga. 

'  Formerly  one  bad  until  aunaet;  in  the  sixteenth  century  one  hoe  twenty- 
tour  hours  aftar  the  judpraent;  Loytel,  468,  471;  Dtimar^,  S2  «(  stq.,  208; 
"Gr.  Cout./' p.  340.  Other  delays:  tiy«,  Mvon,  fifteen  dftjni,  Vuioua  times 
for  the  beginning  of  this  delay. 
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him.'  the  true  coj/j,'  and  the  ne-ressary  d'tshnrnemenis,  so  ns  to  in- 
demnify him  as  completely  as  |X)ssible,  in  so  far  as  there  has  been 
no  fraud.^  For  his  part,  the  vendee  relinquishes  the  land  when 
reimbursement  has  been  carried  out  and  restores  therewith  the 
profits  collected  since  the  action  of  repurchasing  was  beffun,*  to- 
gether with  an  indemnity  for  deteriorations,  if  tliere  is  any  occa^ 
sion  for  it;  he  must  not,  in  fact,  for^t  that  duruig  the  year  and 
a  day  he  is  not  the  "indefeasible  lord."  ^ 

\  34S.  BSflCta  of  tha  Ropurchue.  —  The  repurchaser  steps  into 
the  place  of  the  purchaser,  and  there  is  no  cancelling  of  the  sale, 
foe  now  the  sale  is  null.  Nor  is  there  any  resale  to  the  repur- 
chaser by  assent  of  the  original  buyer,  for  they  are  held  bound 
to  pay  for  only  one  right  of  transfer,  and  the  rights  created  by 
act  of  the  original  buyer  (8er\'itudes,  mortgages)  cannot  be  set  up 
against  the  repurchaser;  at  the  most,  the  latter  is  held  txiund  to 
respect  acts  of  administration  because  they  are  indispensable.* 
The  repurchaser  is  not  the  assignee  of  the  original  buyer;  he 
is  looked  upon  as  having  negotiated  with  the  vxndor;  abo,  the 
original  vendor  owes  him  the  warranty,  and  the  repurchaser 
can  proceed  against  him  upon  payment  of  the  price  by  means^  of 
a  direct  action.  The  original  buyer  seemed  thenceforth  to  disap> 
pear  entirely  from  the  operation.  But,  not  satisfied  uith  taking 
away  from  him  the  advantages  of  a  transaction  which  had  per^ 
haps  been  lucrative,  jurisprudence  made  of  him  a  sort  of  com- 
ptilsory  surety  for  the  man  who  had  despoiled  him;  the  original 
vendor  was  aSways  authorized  to  claim  as  against  him  the  payment 
ot  the  price  of  the  sale;  this  responsibility  of  the  original  buyer  Is 

1  The  prioe  pf  the  liret  seJe,  if  there  hnve  bwn  eevemJ  succeaaive  siUce: 
7tra?u«Ui«,  I,  12,  1,  15  (he  cites  BarbAe  and.  Baid^)',  Labbi,  '^R.  mt.,"  p.  154. 
If  the  piiee  was  made  too  liigh  with  the  object  or  proventiag  tho  rejiurcKas^.  it 
WS8  the  judge'iduty  to  reduce  it:  BeaumawiT,  44,  36;  "h.  d.  DroiB,"  II,  124, 
571;  "  Paris, "  138.  —  In  the  sixteenth  century  the  pcrwm  cxorcisinR  Ihi;  n- 
purchase  pa.y§  b&ck  to  the  buyer  the  lord'rt  due  .lud  t.lie  tax  i<a  the  saJe:  but 
Dot  in  the  fourteeDth  century.  Tb.e  neej  rdalivos  were  often  released  from 
the  pAvment  ot  these  duo. 

»  DitrnoTM,  213;  "Gr.  Cout./'  333.  Proof:  "Et.  dc  St,  Lmua,"  I,  159. 

'  Dtrntara.  113,  213;  "Gr.  Cout.."  313;  "Joetioe,"  8;  "Et,  dc  St.  I^uia," 
I,  IM;  "Pajis."  146;  "Orleans,"  373;  folhier,  no.  331,  By  compeUitig  the 
restitution  of  ni*<llul  i'\i>enHei«  frauds  were  fneilitn.t(>d. 

*  That  ia  to  suy,  since  the  adjtiunuuent  nnd  offer  ol  payment:  •'Paris," 
184;  ifeftdmoJwnV,  44,  30.  41-44.  Thi?  purchaser  thus  gels  the  benefit  of  tho 
issuBB  of  the  land  until  the  time  when  tlie  offer  uf  pajiiieM  ia  m&de  to  hun. 

*  Btaunanoir,  44,  30,  34,  41;  Letmaret,  214;  toyad,  470;  "Or.  Cout.," 
p.  334;  ■•Pttrii*,"  HQ. 

*  Valid  leasee  in  case  of  good  faith  according  to  eome  (Balde,  Tiraqueau. 
Fothior),  and  which  were  alvtya  void  with  regard  to  the  peraon  eiereieuig  the 
repurchase  accordiog  to  olhen  (Brodeau,  Dupleeais), 
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especially  important  in  the  case  of  sales  for  a  term,  for  example,  a. 
sale  in  consideration  of  a  rent  for  life;  as  the  payment  of  the  price 
was  greatly  delayed,  the  repurchaser  had  much  more  chance  of 
becotaing  solvent,'  In  sales  for  cash  at  a  fixed  price,  the  buyer 
ran  absolutely  no  risk,  because  he  only  gave  up  possession  of  the 
land  after  haviog  been  indemnified. 

The  property  which  was  taken  back,  having  been  acquired  for 
a  consideration,  should  have  formed  a  part  of  the  acquests  of  the 
repurchaser;  but  it  was  classed  among  his  personal  belongings,  as 
though  it  had  come  through  an  inheritance,  so  !ts  better  to  assure 
its  preservation  in  the  family," 

'  DuiVMulin.  on  "Paris,"  I,  20,  8,  7  and  8;  Pothier.  bo.  300;  c/.  "Paris," 
137;  "Reims,"  223,  etc.  The  motive  given  in  order  t.o  justify  this  solution, 
of  knowin^E  that,  just  as  every  creditor,  the  vendor  cannot  be  bound  in 
spite  of  himaeif  to  pay  debtors,  is  already  f-ouad  in  Beaunionoir,  44,  37  ("The 
vendor  shall  not  cliangp  his  pledge  or  hia  d-ebts  if  he  di>ea  not  wish  to"):  this 
juriaconsult  allows  the  repurchaser  to  have  the  same  time  as  ia  granted  to  the 
[jurchaaer,  upon  coDditiun  of  giving  surety,  and  Duntoaitn  b  of  tae  eaias  opia- 
lon.  TiraquMu,  1,  18,  32,  decided,  on  the  oth^r  hand,  tha-t  the  purchaser  was 
liberated  as  a  consequence  of  the  repurchase  because  he  was  looked  upon  as 
not  having  been  a  party  to  the  deed:  cf.  "Troves,"  161;  "Bourboo, '  470; 
Lahbi,.  "R.  Crit.,"  1855,  p.  145.  According  to  the  old  aystem  of  the  offer  to 
the  next  of  kin,  the  purchaaeT  al$<o  disappeared  completely;  hut  it  does  not  seeni 
ttiat  Tiraqueau  ana  the  partia&m  of  Kia  ideas  drew  their  inspiration  from  this 
aystem. 

'  "Paris."  139;  "Orldana,"  382;  Lffjfsd  454.  Cf.  "Paris."  133  (La^rihe  on 
thifl  artide)  and  Beaumaiudr,  44,  U.  — By  way  ol  a  recompenso  to  bt  paid 
by  the  h«ir  of  the  peraooal  bebngiag  to  the  bell  of  the  acqueat,  at  lea^t  in  the 
more  recent  law. 
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§  34d.  Number  and  Importance  of  Contr&ctual  Obllgatioiu  In 
Modern  Law.  —  In  early  times  obligBtions  were  not  often  met 
with,  and  especially  contractual  obligatJom.  Reasons  of  a  politi- 
cal and  economic  nature  were  opposed  to  their  becoming  very 
Dumerou3.  (A)  The  majority  of  social  relations  were  regulated  in 
advance,  and  invariably  by  the  Custom;  thus  tlic  services  which 
to-day  free  farmer  tenants  and  agricultural  laborers  render  to  the 
owner  of  land  were  formerly  received  by  him  from  serfs,  from 
cultivators  or  from  slaves.  Public  order  being  better  asauredr 
the  tendency  to  respect  the  rights  of  others  having  been  empha- 
sized, and  knowleilge  nf  the  law  being  more  widespread  or  more 
easy  to  acquire,  it  lias  been  possible  to-day  to  ftlloir  individuals  a 
latitude  which  they  wmild  not  have  used  to  their  advantage  in 
the  old  times,  even  had  it  been  granted  them.  This  is  one  of  the 
advantages  of  the  System  of  the  State  under  which  we  live,  as 
compared  with  die  family  system  of  the  past.  Contracts  have 
produced  bene6cial  alterations  in  the  general  rules  of  the  law, 
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have  accommodated  them  to  every  sort  of  circumstances,  and  ha^•e 
removed  them  when  needful  in  order  to  substitute  better  ones  in 
tlieir  place.'  (B)  \Mth  the  free  play  of  individun]  will,  eontracM 
became  so  numerous  that  they  formed,  if  one  may  say  so,  the 
course  of  our  daily  life.  The  economic  conditions  of  other  times, 
when  each  household  produced  almost  everjiJiing  which  was  nec- 
essary for  it  to  have,  did  not  contribute  towards  making  con- 
tracts verj*  frequent.  In  our  day  division  of  labor  and  the  more 
ective  hfe  constrain  us  to  engage  ourselves  on  everj-  subject  in  the 
meshes  of  a  mass  of  obligations.  The  conception  of  the  obligation 
has  felt  the  effects  of  this  change;  the  law  has  had  to  I>ecome  more 
flexible  and  to  lend  itself  to  the  3Btisf>'inp  of  these  new  neetls. 

^  350.  ChaTa«t«riiitlc3  of  the  ObU«%tion  in  th«  Old  Lav.  — ■ 
The  very  old  law  only  recognises  obligations  "ex  delicto."  ^  Even 
the  obligation  which  does  not  spring  out  of  an  offense  presents  the 
same  charaeterislics  as  a  delictual  obligation;  thus,  when  it  nriseg 
from  a  contract,  the  debtor  who  does  not  carry  out  his  engagement 
is  considered  guilty;  the  failure  to  carry  out  the  obligation  ia 
looked  upon  as  an  offense.'  In  a  similar  case,  the  sum  of  money 
paid  to  the  creditor  constitutes  a  pecuniary  penalty.  Ordinarily, 
it  is  a  lugher  sum  than  mere  damages  would  be.  The  contract, 
Bssmning  it  to  be  the  cause  which  gives  rise  to  the  obligation,  could 
not  do  without  solemnities;  it  a-ssuraes  that  two  heads  of  families 
face  one  another;  it  recalls  the  treaties  between  States.,  in  wbleh, 
even  at  this  day,  form  is  of  so  much  importance.  Moreover,  the 
ceremonies,  the  gesture  which  is  added  to  the  word,  whicli  em- 
phasizes it  and  explains  it  to  the  eyes,  corresponded  to  the  mental 
condition  of  other  times;  a  right  without  formalities  would  have 
been  no  better  understood  than  a  religion  without  worship.* 
These  solemnities  had  the  advantage  of  eliminating  the  questions 
of  intention;  their  meaning  was  fixed,  known  by  everyboily.  and 
beyond  discussion.  Also,  the  letter  of  an  agreement  could  be 
adhered  to  just  as  the  brutal  fact  of  a  crime  could  be  avenged 

1  Cf.  Sumner  Mtiine,  "Ancient  Low,"  French  traiia.,  1874,  on  thia  paaeiigB 
from  the  system  of  itaius  to      eystpm  of  nArocmenM. 

*  Or,  if  one  prefers  a.  fomula  wliich  in  tne  last  analvsig  means  the  aUDS 
thii^;  th.e  offense  gives  rise  LoEifts  of  vinlence.  which  little 'Hy  little  haveb«comk 
otiansed  into  due  coursf  or  law:  Wodon.  "Forme  et  Oaraniie,"  p.  9.  173, 

•  lAMming,  "  Vertrngabruch  u.  8,  Recht^folaeo/'  1876;  W.  Sicket.  "BcBtni- 
fang  d,  Vertrag^brviche,"  1^79.  "Thu  Mifl<'niia"  deaHe  with  mamEige,  and 
then  brings  all  the  rcat  of  the  civil  law  under  the  heading  of  domagee,  c/. 
Dareete,  "Etudea,"  pp.  27,  7fl. 

'  He\iiler  I  65;  ZaUinger,  "W«eo  u.  Urepr.  d.  FormaliBinufl,"  1S98; 
Ciuxi,  "Lo  ObbligaKioni  a.  Diritto  Milan,  antioo,"  1903. 
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without  looking  into  the  question  as  to  whether  it  had  been  com* 
mitted  by  reason  of  sonle  indiscretion  or  intentionally.  The  re- 
sponsibility of  the  debtor  was  in\'olved,  for  the  9ole  reason  that 
the  obligation  had  not  been  carrieti  out;  he  was  just  as  responsible 
if  this  were  due  to  accident  as  he  was  1/  it  were  due  to  his  own 
fauk.'  A  last  feature  of  the  obligation  was  ita  personal  character;  * 
it  consisted  almost  in  an  omiership  by  the  creditor  over  tlie  per- 
aon  of  hia  debtor.  Execution  upon  the  body  itself,  under  itd  most 
harsh  forma,  —  for  example,  that  of  slavery  for  debt,  —  was  a 
natural  consequence  thereof ;  on  the  other  hand,  the  possesions,  or, 
at  least,  the  immovables  of  the  debtor,  escaped  the  creditor,  be- 
cause in  the  last  analysis  they  belonged  rather  to  his  relatives  or 
his  lord.  Thus  looked  upon  as  a  personal  relation,  the  obligation 
constituted  the  most  frail  of  bonds;  ita  value  depended  upon  the 
wealth  and  strength  of  tlie  debtor;  should  he  die,  it  filed  with  him; 
sometitnes,  even  the  death  of  the  creditor  wiped  it  out.  in  order 
to  give  some  consistency  to  a  right  which  was  so  hazardous,  it  was 
fortified  by  tlie  surety  and  the  pledge;  if  one  had  sevemi  debt- 
ors one  had  a  better  chance  of  being  paid,  and  the  pledge  was  a 
payment  in  advance. 

§  351.  The  Oblifratlon  tn  Modem  L*w.  —  Let  us  reverse  the 
terms,  and  we  shall  have  the  obligation  of  modern  law.  Whether 
it  result  from  a  contract  or  an  offense,  its  object  is  damages.  The 
contract  from  whence  it  is  derived  is  formed  without  any  solemni- 
ties and  always  "solo  consensu."  The  obligation,  from  being  per- 
sonal, as  it  was,  has  become  inheritable.'  Execution  lias  been 
shifted  from  the  person  of  the  debtor  to  his  possessions:  "he  who 
obligates  himself  obligates  what  ta  his."   The  responsibility  of  a 

1  Proverbs  haviniE  thismeaninK:  Chaitemartin,  pp.  277, 2S4,  223,  ^.  p.  281; 
"Wis,,"  5,  64:  '■Sa.ctisensp.,"  3.  5.  A. 

'  Cf.  llnman  law.  '  sponeor,'  "fidepromiasoi."  obltgatioo  "ex  delicto," 
actions  viadict&m  i<pinuiUs."  ar>  Bs^iKiinieDt  of  cl^nm,  luid  no  mnn  can  itiitJce 
BtipulatioTiJi  or  promises  U)  be  earrit-d  out  after  liw  «l«ith-  —  It  wi'nia  lianl  to 
rcconnle  the  perBoual  characber  of  the  obligation  with  funily  solidarity.  Thess 
two  ideas  ought  ttc  corresponJ  to  two  ditTervnt  phasw  wf  the  evoIiHion  of  the 
IftW.  It  )>KAme  ro»re  OJwi  more  <li£tadt«ful  to  bring  into  play  th*  Mtidnrily  of 
the  lineage,  when  tho  (fimily  lost  its  cohesion.  The  poniilty  liiim  tx^camc  per- 
sonal and,  aa  far  tt»  rwntniPta  were  floncemwi,  foruialiiiin  aUo  hutl  u  tendency 
to  restript  the  obligaliou  to  the  debtor  alone. 

•  It  wiw  ctistoniar}'  for  the  rclutivw  of  the  debtor  to  bwome  aureties  for 
him.  By  thi.i  means  the  debt  piwoiiTii  to  the  heirs,  or,  to  pul  it  better,  they  were 
already  ht-td  bouad  during  the  liretiinc  of  the  debtor  AUo  it  muHt  often  have 
happened  that  a  man  bound  himself  "for  himself  imd  iiia  heira."  Cf.  tlngliuUx 
law.  The  promise  at  law  tu  pay  or  to  exunenttc  ontswlf  (.which  canaut  be 
done  without  «urcti«s}  is  iohentablc;  "Rib,,"  61,  1  (</.  " UtisooPtflrtatki "  at 
Rome;  Big.,  50,  17,  139>. 
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d'pbtor  varies  according  as  there  has  been  fraud,  fault,  or  accident, 
and  according  to  tlie  interest  whii-b  he  has  in  tlie  contract.  The 
impersonal  character  which  the  obligation  has  assumed  causes  it 
to  lend  itself  to  combinations  which  were  formerly  unknown,  — 
for  esatnpl';,  composition,  asBignraent,  subrogation,  and  represen- 
tation. The  priaeiples  of  the  old  Geimanie  and  Custoraarj'  law 
are  thus  found  to  have  almost  entirely  given  way  to  the  Roman 
theories.  No  other  portion  of  legislation  has  been  Roinauized  to 
this  extent.  Is  this  a  sufSclent  rea3i<in  for  believing  that  this  evo- 
lution has  taken  place  merely  under  the  uifluencc  of  Roman  law? 
No,  indeed!  No  more  here  than  anywhere  else  has  Homan  law 
been  a  direct  cause  of  juridical  changes.  It  has  not  been  imitated 
in  the  same  way  as  a  pupil  copies  his  master,  in  a  spirit  of  servile 
respect.  Its  action,  which  has  been  great,  has  only  been  exercised 
where  the  ground  was  prepared  for  it.  where  evolution  took  place 
spontaneously  and  independently.  The  Roman  influence  was 
not  responsible  for  the  evolution,  which  would  have  taken  place 
lilthout  it.  But  the  evolution  was  peculiarly  facilitated  by  Roman 
influence,  gaining  therefrom  a  concisely  defined  object,  precise 
formxilffi,  and  a  fixed  plan ;  from  an  obscure  growth,  slow,  uncertain, 
and  groping,  it  became  a  conscious  work.  The  real  cause  of  the 
change  which  led  the  old  law  back  to  the  Roman  theories,  as  far 
03  obligations  were  concerned,  was  the  substitution  (which  we  have 
just  explained)  of  a  contractual  system  for  the  system  of  strict 
custom;  the  one  accords  with  a  social  state  as  simple  as  that  of  the 
late  Middle  Ages;  the  other  accords  with  societies  which,  like  ours, 
are  more  complex.  And,  in  order  that  this  should  be  realized, 
what  changes  have  been  necessary!  The  disintegration  of  the 
family,  the  independence  and  the  ownership  of  the  individual,  the 
employment  of  coinage,  which  has  become  more  and  more  wide- 
spread and  facilitate3  the  obtaining  of  services,  —  do  away  with 
one  of  these  new  facta,  and  the  law  of  obligations  is  turned  topsy- 
turvy.^ 

^  In  modem  lav  the  obligation  has  a  tendency  tn  conaiat  of  BomctMag  of 
value  which  circiilatee  in  the  same  way  a:]  coinage  (coDsequcocea  of  trade). 


453 


I  3S2] 


OBU13ATION8 


[Chap.  JII 


Topic  2.  Offenses 


iSfiS.  PiiMlii  and  Privntn  Offrroteo, 
353.  OTi'TiMTi   i-aniniillxil    hy  Qati 
Fiunilv  URiiUiBt  AnotluT, 
J  3M.  Uhivriii'tprwriios  of  tho  ORouso. 
ISAS.  CritninaL  lnt«til 
}SM.  RtwnotiBlbUltytorUioActorAn- 
oUicr.    DniDM?  uausmi  by 
Aulmoia  or  Immunale  Things. 


S  357,  Pwimiarv  Compoailioa. 
I  S.'jS.  Family  Soiiiliuity. 

I  360-  Putting  Outside  ihe  Lav, 

iu  \  a.rietie8. 
$361.  Conci^ming  Special  Kinds 


of 


(  3.12.  Public  ftnd  Private  OflsiuM.*  —  "Hie  primitive  Uw  knew 
scurcrly  any  public  offenses,  that  is  to  say.  offenses  wliich  directly 
involved  the  State  and  calleii  for  a  repression  on  its  behalf.'  Un- 
lawful nets  were  curbed  by  the  disciplinary  power  of  the  head 
nf  tJie  fiiinily  when  they  were  committed  u-ithin  the  family  by 
one  of  itH  lueuiljers  a^iinst  another;'  where  tliey  took  place  be- 
tween the  memberH  of  two  families,  repression  whs  exercised 
one  family  upon  another  by  way  of  vens^ince  or  private  ww^ 
farr.*  Thiis  the  olil  penal  law  consisted  in  a  system  of  private 
otTriises  and  private  penalties  and  was  not  distinguisbahle  from 
private  law.  But  little  by  little  public  t>enaltie:^  vfext  substtbitei 
for  pri\-«te  penalties;  the  State,  stepping  into  the  i^ace  of  the  ftm* 
ily,  took  upon  itself  the  r6te  of  redreaiung  wrongs  vhkii  had  Dot 
belonpxl  to  it  in  (dden  times;  *  and.  ^though  we  stil]  speak  to- 

*  Cf.  mptfiaUy  the  Romui  l&w,  wberp  lb«  dktiDctioo  b  to  dearijr  dnwm. 
MecfertMf,  IV.  abo  ooaUwts  ptivai*  torts  witlii  pobfie  tacts.   Cf.  PtMmk, 

-Tom."  ll«t. 

>  Tmaltu.  "Gma.."  t2:  "pntditonH,'*  "trWi^"  (haaced)  "iquTi." 
"faabdhe  curpocr  infaaMs"  (drowned  ia  mod).  llietDnrd  fa  aniaiunoi  la 
tiw  osnauaity  aa  tiailor,  aod  bnvnr  b  art  nn  gficB  the  i  ~ 
I  haf^tilMilii  iif  lh(  "corpoR  iafatiua";  Bnnmtr,  }  lU. 

■  K\  ■IHII>|L  p.  311. 

*  lUHgww  duMMt  ot  if—BBaaee,  puhbdtj,  mvuimSm  ia ' 
don:  XwalMMii^  p.  SM  itf  m 

■  llimili^  or  imlttiM  m  a  piMe  pmllT  lor  a  lew  tine:  Ufml. 
ITil  laftiiTini  nf  Ihi  TTnnrli  ■ -i  tlw  <Ihuicrc  «(  ttv  pcMl  law:  "R. 
S  L*»^"  18«;  fli  11  5*8i  and  I I3S  ^iffv  It  pisi  into  the  qoaatioa 
of  fcnnal  iauot  (■tlfcooA  tbt  Goinewc  oaui  at  new  bat«d  ler  a  ka 
wMbhi  the-F<^»w^byir  iirt    ,  n>.  a»l,  ASOkfanaaar-'-^ 
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day  of  the  public  vengeance,  it  is  none  the  less  true  that  it  <loe3 
not  act  as  an  avenger,  but  with  the  object  of  maintaining  order 
and  repairing  the  damage  which  has  been  caused. 

§  353.  Ofleiuaa  coinmitt«d  bj  One  Family  agalmt  Another.^  — 
Their  repression  has  passed  through  various  stages:  pri\flte  ven- 
geance, voluntary  compoMtion,  legal  composition,  and,  finally, 
pubhc  penalties  inflicted  by  the  Sta.te.  The  starting  point  of  the 
system  of  repression  for  this  class  of  offenses  was  private  vengeance, 
or  the  "faida";  the  person  who  had  suffered  damage  had  the 
right  to  infliet  upon  the  one  causing  it  another  damage,  just  as  in 
our  day  there  still  take  place  reprisals  between  nations.  In  tlii-i, 
in  the  beginning,  there  was  less  of  a  juridical  institution  than  of  a 
natural  reaction  of  the  injured  party  against  the  one  who  had  in- 
jured him,  of  the  one  who  suffers  an  injury  against  the  one  who 
has  caused  it.  It  is  only  ivith  the  assistance  of  this  primitive  con- 
ception that  we  can  properly  understand  the  peculiarities  of  the 
system  of  composifions  during  the  barbarian  period  or  of  the 
Iloman  system  of  private  offenses  (for  example,  the  distinction 
between  a  flagrant  offense  and  an  offense  which  is  not  flagrant, 
in  case  of  theft,  adultery,  etc.).  We  have  seen  above  how  they 
passed  from  the  system  of  the  "  faida"  to  that  of  composition;  we 
axe  here  only  concerned  with  the  setting  forth  of  the  essential 
cbaTacteristies  of  the  obligation  "ex  delicto." 

^  Characteristics  of  tlia  Oflonas.* — There  is  scarcely  any 
need  of  saj-ing  that  the  old  law  is  very  far,  in  its  conception  of  the 
ofTense,  from  the  refined  psychology  of  our  day.  In  the  period 
when  this  law  is  based  upon  a  mere  reaction  against  the  injury 
suffered,  something  which  is  practically  nothing  but  &  reflex 
action,  it  considers  only  the  existence  of  the  external  deed;* 
■■  The  act  judges  the  man,"  *  questions  of  intention  are  not  gone 

MaiOand,  11.  460:  Ptrrtifc,  V,  29,  598;  "Burg,,"  52,  5;  "Capit.  Woraw."  820, 
I.  —  Ab  to  the  ianucnm;  of  tlie  Roman  law,  Periile,  V,  39;  BaatTTunurir,  30, 
J,  6),  ttc.;  ".Vnc.  Cent,  d'Aniou,"  IV,  308^  fepMtortc,  I,  29, 

'  Frauenslddl,  "Blutrache,''  ISSlj  Wodoii,  "  Ijj  Pr.  M  VellgeoJicfl- dliiW  le 
C  Xamur,"  1890;  Coilitf,  p.  127  (privnte  warfare,  issuranoe,  foreweuring); 
p.  53  (rptaliation);  Duiois,  "ThiHe."  19O0  i^uam&neos) ,  —  On  the  Comkan 
vendettti."  rj.  Glaiaon,  "  Inat.  de  r.\aglet.,"  I,  305;  Switierland  faixt.Mnth 
centuo);  O-iiiUher,  I.  207;  Guyol.  "Un  Example  d'Urffhde,"  1892;  GbjMm. 
■'Bull.  Comiti<  traT.  hjMt.  *'  1892;  Ducoudray,  "OriKines  du  Pari.,''  p.  325; 
"ITnters  ."  bv  Gierkt,  XXIX. 

'  Terminology:  "culpa,"  "scelus,"  etc,  "malum  factum"  (miMieed), 
"torefactum"  {crime);  "malua  hotuo,"  "tortum"  (UirtJ,  "grav&mec"  (in- 
jufy);  later  Qn  "vileni?,"  "\-iIain  caa";  Lojiiel.  803. 

»  ''Roth  ,"  248,  324;  342,  34S,  3S7;  "  UV,"  S,  5,  2;  "Burg,,"  $,  2;  "Bw.," 
9,  10;  "nrar,"  51.  Cf.,  however,  "Alain.,"  71, 

'  i*ysei,  S24. 
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iiito.^  The  vengeance  of  the  barbarian  is  as  blind  as  that  of  the 
child ;  it  is  exercised  upon  people  who  are  as  irresponsible  as  minors 
and  madmen,  and  even  upon  families  and  inanimate  beings.' 
Homicide  caused  by  carelessness  gives  rise  to  the  same  coin- 
position  as  murder  and  assasainfttloD;*  "Qui  inscienter  peccat 
scienter  emendat,"  says  the  old  adiige.*  Lawful  defense  is  not 
an  absolute  excuse;  the  "  Sachsensplegel '*  still  imposes  penal  re- 
sponsibility upon  the  man  who  kills  In  self-defense/  On  the  con- 
trary Hn  attempt,  and  the  offense  which  has  miscarried,  should  not 
be  punished,  however  criminal  may  have  been  the  intention  of  their 
perpetrator.'  Though  the  fellow  perpetrators  and  abettors  {for 
example,  receivers  of  stolen  goods)  are  responsible  for  having  taken 
a  part  in  the  act  or  having  protected  the  malefactor,  it  is  other- 
wise with  accomplices  properly  so  called,  that  is  to  say,  with  those 

■  Bibl.  in Bmnnvr,  1  125, 138;  Amira,  "O.  R.,"  1, 373, 706:  "Recht," p.  Ifl2; 
ffoinieff,  "0010111011  LaW {1881),  1.  p.  17;  Wlffmoi*,  "HaJv.  Law  Rev.,'* 
VI[|  315  at  seq.;  JCopofeiasty,  "Coutume  ConWrnp,,"  p.  301;  "■Ualcra.,"  by 
GUrktf,  IV,  61. 

■  The  various  kinds  of  ofTenseH  ^ve  rise  to  v&rious  kinds  or  aolutiona, 
which  it  is  difficult  to  reduce  to  a  logical  system.  ('/.  jMUt,  "FeUow  Pcrpt^ 
tratora,"  As  to  recidivity,  see  CaUier,  p.  50,  —  Sometimes  severaJ  offenses 
are  dbtiuKuished  Crornone  another  in  one  act;  thus  tlic  mini  who  kills  a  womim 
who  is  enceinte  commita  a  double  murder;  &  man  who  kills  bia  enemy  after 
bovine  sworn  to  keep  the  peace  has  to  pay  llie  "  Wcrgeld"  for  murder,  loses 
hiH  right,  hand  for  pGrjurv  and  iindereoea  lae  ban  or  the  king  (or  disobedience : 
"Sft!,,"  2-i,  3|  "Roth,,''  75;  "AK.,"  9;  .5nrte«m  {in  S<Mj/ter,  '^'orp.  jun;* 
Sueo,  Got-,"  IX},  6S;  "Capit-,"  815.  0  (I,  123),  On  otli.T  oppafljonn  cmly  one 
offense  ifl  Been  in  these  nets,  but  th«  penalty  has  infrciLsed;  this  is  what  hap- 
p«nfi  in  the  cue  of  an  ofTea^e  carrying  ivith  it  violation  of  domicile  or  of  eoinc 
other  plure  over  which  a  special  peace  haa  been  decloredr  "Liut.,"  131,  42; 
"Roth.,"  143.  CompogLtionfl  are  aocumulated,  Bometimes  up  to  a  certnin 
price,  aometimes  without  limit:  "Sal,."  17,  3.  6;  "Rib.,"  1,  68;  "Fris.,"  22, 
7a;  also,  3,  49.  58;  -'Roth.."  48,  81,  78.  103;  PerCOe,  j  172. 

»  "TburiaE.,"51;  "Capit.," 819.  c.  15;  "UHenr.,"  1.70.  12,  25;  "Liut.," 
136;  cf.  Du  Boya,  I,  250;  PeHUc,  J  170,  —  Among  ihe  Hebrewa  placca  of 
Banctuary  arc  open  to  involuntary  homiuides:  "  t)»odus,"  xxxi, 
srotv  22;  "Dcuter.  "  xui,  3- 

•  Frank,  "C'lisuelle  Totuog,"  ISOO.  Ill  the  same  Way;  "A  eia  oominitted 
in  drunkenness  is  atoned  for  by  fasting":  Chaisemartin,  ''Prov.,"p.  189.  And 
by  way  of  reaction;  "The  man  who  has  no  knowledge  of  what  he  is  doing 
does  not  stn";  Loyid,  791,  note,  "Larceny  is  not  committed  without  an 
intent  to  HteiJ;"  793,  "He  intondB  to  strike  who  kills;"  791.  "The  will  is 
taken  for  the  cfeed"  (in  cases  like  the  crime  of  hi gh-t reason).  In  the  old  law 
one  ntiiEht  havesaad  the  contrary ; —  "Thcdc«i  is  tiiketi  (or  the  will";  "T.  A.C., 
Norm,."  p.  30:  "He  who  kills  his  lord  i.i  h;inHO>l;  he  who  causes  his  lord's 
dcnth  by  ciireJeasncfw  is  merely  punished  with  death."  Brumitr^  "  Fotwh,." 
p.  41H.  citei  a  Sioilinn  law  of  the  twelfth  Kcntury  »cwrdina  to  which  wiybodv 
who  kills  Uldthof  by  jumping  down  from  a  roek  or  by  throwing  the  brunch 
of  a  tree  is  punished  with  d«ath.  Cf.  E/ttnfiit,  "Hist.'de  la  Prtx*!,  Crim.," 
p.  255  (oharter  of  pardoQ) ;  Poiloek  and  ifaitlimi,  II.  478. 

'  Btmimatuxr  30,  65;  "L.  d.  Droi«,"  500.  W7;  Ordiniuiec  of  1368;  !tam- 
fcfrt.  V,  320;  PcOock  and  Maitiand,  II,  480;  FerlUf.  f  174. 

'  BniniMT,  (  127  (bibl.J;  CaUUr.  p,  40;  fertile,  §  171.  — C/.,  however. 
'■8al./' 17,28. 
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who,  without  taking  an  active  part  in  the  act,  have  given  advice 
to  the  a^ent  or  have  lent  him  assistance  (for  example,  by  keeping 
a  lookout).'  This  crude  system  was  not  merely  in  harmony  with 
the  old  conception  of  the  oifense.'  and  with  the  stage  of  moral- 
ity; *  it  had  the  advantage  of  simplidty  and  relieved  the  judges 
from  the  necessity  of  investigations  for  which  they  had  neither 
the  intelligence  nor  the  impartiality  required.^ 

§  355,  CrtmimU  int«nt.^  —  During  the  barbarian  period  there 
comes  to  light  the  tendency  to  take  into  account  Intention  in  the 
estimating  of  an  offense.  Mere  negligence  is  sometimes  likened  to 
a  positive  fact:  "He  who  caji  and  does  not  prevent,  offends," 
Loysel  mil  say  later  on.  The  offense  committed  throug'h  care- 
lessness *  makes  liable  to  a  lesser  compositionf  sometimes  even  to 
mere  damages;  it  does  not  involve  any  breaking  of  the  peace;  it 
docs  not  authorize  private  vengeance.  At  the  same  time  that  the 
principle  that  the  externa!  d^ed  is  the  only  one  for  which  a  man  can 
be  punished  is  retained,  exceptions  are  made  to  it.  Certain  oifenses 
are  presumed  not  to  have  been  intentional  (death  occasioned  by 

'  Brunner,  |S  128  and  I2fl  (bibl.).  "The  receiver  of  Ht-oloo  property  ie 
the  eame  the  thief":  ' ' Sachsensp.,"  II,  13,  6;  Ckaisemartin,  p.  491.  Cf. 
the  proverbn:  "To  steal  nnd  to  hold  the  sack  are  the  sumc  thiag  ";  "One  may 
be  hangwl  through  the  nompnny  he  keeps";  Penile,  i  172. 

^  These  irieiis  have  led  to  a  minute  casuistry,  for  example,  pocuiiar  diB- 
tinctions  between  different  kindn  of  wounds.  In  the  CiiHtoma  of  the  Middle 
Ages  it  wos  atill  cij9tflmar>'  Ui  mea.iure  the  Ipogth  of  cuts  in  order  In  deter- 
mine the  dcRTee  of  reaponpibillty  of  the  guilty  man.  Thus  in  the  Suuth  the 
Pitnple  cut  ia  fontradted  with  the  "pla**  leyau"  or  cut  of  grfater  law  (.girina 
ritje  to  the  piijinent-of  B  great*!"  fine),  The  "diinepsion  of  thelatterisl  "once 
in  letigth  or  depth  ("' de  Btartl");  the  "ones"  is  the  fifth  haft  of  an  "empan 
de  eftime";  a-  ^'cajine"  is  equal  to  m.  The  "Cout.  de  Soule"  of  1520. 
35,  15,  reproduces  the  officia]  standard  of  the  Court  oF  Lixarre,  which  is  equal 
to  IH  in.  The  fine  for  the  legiit  cut  was,  in  thi.s  Custom,  56  "boIs  moHuaa." 
The  Forsde  B^am"  of  1554,  R.<!e  homicidis,"  still  give  curious  details  which 
would  not  have  been  out  of  place  in  a  barbarian  law;  after  having  defined  a 
"ploea  U'yau"  they  a<Id:  "a!ep  es  dit  membre  podal:  caxau  (a  inolarli  es 
membre";  if  several  molars  are  torn  out  by  one  blow  there  in  only  one  ''alep"; 
one  finger  of  the  hnnd,  or  even  one  joint  uf  the  finger,  m  a  member:  but  one 
tooth  is  not  a  member.  It  ia  not  difficult  to  sec  how  thca-e  matnemBtical 
Valuations  carry  Ua  far  from  OUI*  syatem  of  imputabihtyl  Afmlfuquieli,  "  Esprit 
dcs  Lois,"  14,  14;  Desmaie,  "Hiet.  de  la  M^decine  Lfigalc,"  1880;  Leipy. 
"Diet.  B^am,'' 

•  At  El  period  when  one  lived  in  the  midst  of  perpetual  enftres,  or  when  each 
day  one  had  to  foar  an.  ambu.«h,  one  could  not  fail  to  suspect  a  criminal  intent 
behind  sometliing  which  might  have  the  appearance  of  an  accident. 

•  BeanTitanoir.  31,  13;  Bimtnric,  11,  40;  ''L.  d.  Droiz/'  II,  463. 

*  Criminal  intent  is  dc^irnatcd  in  the  teicts  by  the  word-t,  "  Per  niHlum 
ingemuDi."  "per  invidiam,"  ''irato  animo,"  "de  nato"  ("Lint.,"  146;  "Roth.," 
277;  "L.  Alaiii.,'"9);  on  thc'Oth<;r  htuid  they  aay,  "nolens,"  "coau," '" tu^Kligen- 
lia''  ("Sal.,"  24,  6;  liigin^,,!,  II,  17,  29);  " infortuninru."  B«Ju»wnmV,  89: 
case  of  chance  and  mischance. 

*  A  culpable  omiasion,  which  was  equivalent  to  a  commission:  ^'Rib.,"  70, 
3,  4j  "Baj.,"  14;  "Burg.,"  18,  2;  ".\Ifr.,"  36.  — t<q«iei,  792. 
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the  falling  of  a  tree,  the  deed  of  a  minor); '  in  tlie  case  of  otlier 
offenses,  malice  stands  out  as  an  essential  element  of  the  act  (for 
example,  the  incendiary  sets  fire  oratirs  it  up,'  the  murderer  con- 
ceals the  body  of  his  victim) ;  '  oven  in  these  cjises,  as  it  might  hap- 
pen that  the  presmnption  was  false,  the  oath  that  he  had  not  acted 
with  criminal  intent  was  demanded  from  the  perpetrator  of  the 
deed.*  Thus  progress  was  made  little  by  little  towanl3  a  state  of 
law  where  this  intention  is  just  as  indispensable  as  the  material 
fact:  "  reum  lion  facit  iiitd  cQena  roa,"  '  "  Necessity  knows  do  law," 
says  a  proverb  *  which  is  inapired  by  this  idea,  &nd  which  at  the 
same  time  contemplates  lawful  defense  and  the  offense  committed 
In  case  of  necessity,  —  for  example,  by  some  one  who  was  dying 
of  hunfter  and  who  took  provender  from  the  field  of  another.  The 
tran^iition  to  the  new  law  is  sometimes  marked  "with  as  much 
"  naivete"  as  hmnor:  thus  in  the  case  where  one  man  kills  another 
by  falling  out  of  a  tree,  the  "  hex  Hemici  I, "  90,  7,  only  authorizes 
the  relative  who  persists  in  claiming  the  "Wergeld"  to  do  the 
some  tUng  to  the  involuntary  murderer:  "ai  placet,  ascendat  et 
ilium  similiter  ubtruat."  '  It  came  about  that  the  attempt  and 
the  offense  which  had  miscarried  were  punished,  because  there 
were  seen  in  certain  applications  of  them  special  offenses  distinct 
from  that  which  there  had  been  on  attempt  to  carry  out.  This  is 
what  was  done  at  all  times  in  the  case  of  blows  and  wounds, 

»  PaiiU.  fi  174  (biW.). 

*  Osniimcpun.  "  BmntlnttflmiK."  1854;  Brunrwr,  fi  141. 

'  "Murdrum"  ("dam  (nclum")  as  eoDlran^ed  with  mere  honucide,  cauBc* 
"paltuii";  "T.  A.  C,  Norai.,"  p.  64;  Giarwiiic.  8;  PoUock  arul  MaiUand,  II, 
405. 

*  Eldiet  of  Chilperic  5  (cf.  "Sil.."  35,  36}:  aA  abandooiaent  of  the  thing 
causing  th<^  injury  to  the  injured  person  with  an  oath  oa  the  part  at  its  owner 
''qui>d  puru  sit  coascicDcia,'''  Cf.  the  Lombapd  oath  "de  aato";  £xp.  on 
■■Roth., '  202;  fiurifving  tmCh:  "Forin.  Turon.."  30. 

»  "L.  Henr./' 5,  is;  90.  II.  Decree  of  GrEtian,  c.  3.  0.,  22.  q.  2,  tHlceo 
Trout  Saint  Auffu8tiii€,  "■SennoQe*,"  do.  180,  c.  2  (Migw,  ■'Pjitr.  h&l.,"  38,  074). 
on  the  subject  of  perjury,  Itoniim  ideas  as  to  fraud  and  fdutt.  Bntctm,  f. 
120  h,  rcprodu>cc9  a  pikasu)^  from  Bernard  de  Paeic. 

*  Uyad,  870.  "Notbwchr,"  "Nothetand"  of  the  Gfrmau  law:  PoUacfc 
and  MaiOitud.  II,  477;  iJracton,  {9.  134.  104  fc.  120  6.  128  6.  Acfoniing  to 
Bracton  the  ntaa  who  hat  coDumtle^d  a  hoioicidc  ttiiroufth  carelcsBiitas,  or 
who  baa  Lulled  in  lawful  ddowe,  must  obtain  pardon:  id.,  BoiJaHe,  II,  40. 
Cf.  BmumarioiT,  69,  17. 

f  Vf.  •■jUain.,  Faetus,"  V,  11:  '■  If  a  man  is  killed  bv  the  dog  of  another 
man  the  owne-r  of  the  dog  should  psv  half  of  the  eom^MsittOD.  If  the  lieir 
demands  the  entire  compositioD,  hia  doora  shall  be  closed  in  such  a  way  that 
he  can  only  go  in  and  cume  out  by  a  Binale  one.  Tlitn  thev  shaJI  hang  iho 
doK  9  feet  above  the  tlu^huid  and  leave  liijn  ther«  until  he  Mb  from  dfHiuy; 
ana  tli-e  heir  shall  not  come  out  or  go  iu  by  any  door,  undrr  penally  of  paying 
back  half  of  th«  cgmpositioa."  Gunlhtr,  I,  13  ^Aby^iuiaJ;  Etmein,  "Eiat, 
de  la  Proc.  Crim.,"  p,  255, 
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when  the  perpetrator  of  the  offense  had  had  the  intention  of  killing. 
Jlunkr  which  hftd  miscarried  was  treated  as  a  threat  to  kill  and 
punished  in  the  SaUc  Law  by  a  composition  of  62  sous  {"  seo- 
landefa").'  There  was  also  a  special  composition  for  the  thief 
who  was  caught  in  the  house  of  another,  liecause  there  had  heen  a 
■\-iolation  of  domicile  on  his  part.*  Fellow  perpetrators  were  equally 
exposed  to  private  vengefiucct  and.  consequently,  jointly  and 
severally  responsible.'  As  to  the  accomplices  who  lent  assista-nce, 
they  do  not  seem  to  have  been  punished  at  first,  excepting  in  the 
case  where  ofTengea  committed  by  a  band  of  malefactors  were  con- 
cerned.* The  Salie  Law,  t.  42,  provides  for  the  case  of  murder 
committed  in  this  way  with  the  aggravating  circumstance  that 
tlie  victim  was  taken  unawares  in  his  house;  to  the  murder  is 
added  the  violation  of  domicile,  and  this  gives  rise  to  a  pa>inent  of 
triple  "Wei^eld";  thjec  members  of  the  group  are  responsible  as 
principals;  each  one  of  them  has  to  pay  this  triple  "Wergeld"; 
it  deems  that  three  blows  were  aufficient  to  cause  death,  and  that 
the  full  rGsponsibility  can  only  be  laid  upon  three  persons,  even  if 
the  body  has  more  than  three  wounds;  but  from  three  others  there 
13  deraandeii  a  composition  of  90  sous,  and  of  still  another  three 
a  composition  of  -io  sous;  they  are  accomplices,  their  responsibil- 
ity is  not  so  great.  From  this  particular  case  the  same  rule  wr.s  ex- 
tended'to  other  hypothetical  cases.^    "He  wounds  enough  who 

'  " Seolan-defa"  meana  "animiB  oppreaaia":  "Sal,"  28,  2;  Htttda,  see 
Table. 

*  Oaen6n"j(jijm,  " Hausfrieden, "  1857;  Wniihold.  "Deulsch.  Fried,  und 
Freist,,"  1S64;  Clvti6emaTtin,\i.^21:  "  ma  maiaon,"  "moo  chfiteaii:"  Hrdnner, 
\\  130  aiid  140:  LtKfiins,  "De  Pace  Domeattca,''  1865;  PMick.  ''The  King'a 
ftace,"  Oxford  Lectures  (French  traufi.);  "Introd,  a  I'Et.  de  la  Si-ience 
Polit.,"  189S;  Perlile,  V,  606,  ISS. 

'  But  they  only  had  to  pay  one  ftom  position  in  a  enss  where  there  w(b 
only  one  offense:  "L.  Henrici/'  I,  49,  7;  "Sal.,"  43;  "Alam.,"  44;  "FriB." 
14;  "Roth.,"  12,  203-  "Alfr  "'31.  It  is  true  that  under  thk  avBtein  of  publio 
pf^aaltiGs  each  one  of  the  fellow  perpetrators  is  punished  as  tnough  he  aJone 
had  been  Kuilty.  I*rivat«  vengeance  also  takes  place  individually  a^wnat 
each  one  of  those  who  haire  taken  part  in  the  offense.  See,  for  eiample,  in  tho 
J^ajfauf  Njal  the  vengeance  of  Kari,  On  the  other  hand,  the  relativca  who 
claim  a  compoaition,  —  for  example,  the  "Wergeld  "  in  case  of  a  murder, — 
could  be  bought  ofi  by  n  single  payrnrat,  wheth'cr  there  had  been  one  or 
flcveraj  murfjorers.  But  from  the  public  law  the  r^spou^ibihty  for  the  whole 
offense  which  bore  upon  each  fellow  perpetrator  paAHed  into  j^rivate  law  and 
into  tho  matter  of  eompofiitiona:  "Rib.j"  18  (read:  "restituant,"  for  the 
"capitate  "should  not  be  restoreii  wevoral  times):  "L.  Henrici,"  I,  59,  25;  49,7. 

'  Cf.  lietnils  in  fiTunner.  5  128;  "VAmluhfrmMm"  iVigi^,  "De  Re  Mil.,'* 2, 
8);  -Tniatifl'*:  "Sal.,'^  13,  H,  105;  •■Hib,."34,  (H;  '■.Mam.,"  34:  "Bai.."2, 
3;  4.22;  "Alfr.."2fi;  "Ina,"  13;  ^'ThurinK-,"  57;  "Roth..'  19.  379. 

'  "Sal.,"71:  "Cap„"S73,7;  "Bm,,"  4,25;  "Pact,  Alam.,"  3,  24;  "Atf.," 
IB;  "SX'hAh,:'  17,  2(Ji;  "Roth  ,"  307.  — r/.  io^jri,  794;  "JoeUoc."  p.  307; 
Beaxtmanmr,  31,  7  e(        30,  92;  Boutarit,  I,  29;  II,  40. 

460 


§  355] 


OBLtGATlOHa 


[c^jlp.  in 


holds  a  foot,"  says  Loysel,  or,  ogftin.  "  A  man  gets  hun^  because  of 
his  companions."  During  the  Fraiikish  period,  moreover,  it  is 
only  upon  accomplices  in  acta  of  magic  and  practices  of  sorcery 
that  the  same  penalty  is  inflicted  as  upon  tlie  principal  perpetrator, 
so  greatly  were  they  feared.  At  first,  accomplices,  because  of  the 
advice  they  gave,  were  only  punished  in  certain  special  cases  (for 
example,  in  case  of  murder  committed  for  the  payment  of  a  price).' 
It  is  rather  difficult  to  account  for  the  fact  that  whereas  the  old 
law  leaves  the  accomplices  unpunished,  it  punishes  the  abettors  of 
the  crime  with  extreme  harshness;  the  guilt)'  man  being  subject  to 
the  vengeance  which  springs  up  between  him  and  the  avenger, 
lays  himself  open  to  being  treated  io  the  same  manuer  as  the  latter 
("qui  illlm  auspicit  similia  est  illi").  "He  is  a  thief  who  robs  a 
thief," '  will  be  said  later  on, 

§  35G.  Raaponsiblllty  for  the  of  Another.  Damage  cauaed 
bj  Animals  or  Inanimate  Thingi.  —  According  to  the  old  concep- 
tion, responsibility  for  an  offense  can  be  attributed  to  all  those 
whom  the  perpetrator  is  dependent  upon.  Thus,  the  hundred  and 
the  community  are  responsible  for  the  deeds  of  their  members; 
the  owner  of  a  domain  is  responsible  for  those  who  live  there,  the 
head  of  the  family  Ls  responsible  for  his  children,  for  his  wife,  and 
for  his  slaves,  and  in  a  general  manner  for  the  people  of  his  house- 
hold; '  the  master  is  responsible  for  his  animals,  or  even  the  inani- 
mate things  which  belong  to  turn.*  But  this  h  a  responsibility 
"sui  generis," — like  to  that  of  the  modern  State  because  of  the  acts 
which  one  of  its  members  might  undertake  against  another  State. 

»  "Fria.,"  2;  "-Ethelr.,"  8,  23;  "L.  n«nr.  "  T,  85,  3;  "Sal.,"  28,  41;  II, 
31, 1  {"Her.");  57,  6  ("emend").  Cf.  "RolW./'  202,  IW;  "Liul.,"63,  72.  Of- 
feoBM  of  &  slave  i^tmtnittfc]  at  th(;  comfniitul  at  his  inastar  or  ol  a  third  party: 
"8a]^"  10,  2;  "Wia,,"  7,  2,  6;  "Bai.,''  9.  6;  "Sax.,"  IS,  50;  "Iloth.,"  322. 

'  He  ia  likpaol  tu  the  principal  perpetrator  in  a  case  where  he  ia  pui  out- 
side of  the  law.  Anglo-Suxon  '  Eaiuutifl  II,"  1,  2;  "^Ihelr.,"  1,  4.  2;  III. 
13.  The  Franklah  l&wa  merely-  decreeil  a  composition:  "rial  ,"  55.  56,  70. 
106;  '-lUb,,"  87;  "Capit."  (ed.  /?.).  I,  143.  156,  70.  However,  ihey  sometimes 
also  pronounce  the  tianic  penalty:  "Sal.,"  32;  "Dec.  Child.,"  7;  "Capii..," 

I,  171.  Cftfloa  of  theft:  "Rib., 7a,  78;  "Chftm.,"  30;  "Roth.,'^  200,  2G6; 
''Bur«„"71;  '■Bw„"9,  15ri*e«.;  "^^.,"7,2,7.  Lo^xd.fm. 

'  The  people  of  the  household  did  not  alwaj-a  hftvc  pustiewiions  of  lliri* 
own;  {<irruQt]y  evcrj^thing  whith  thov  Mquir^d  bplongcd  to  the  family;  aim 
they  found  it  impoaaiblo  to  provid«  tncm^(?lvca  nn  iademnily  for  tho  damages 
whioh  they  caused.  The  respouiiibility  of  the  head  af  the  family  had  some 
support  in  this  practic-al  con.''id<'mtiDn,    It  was  not  admitted  tlut  he  oould 

{"uatify  himself  by  establiahing  the  fact  that  there  wns  no  fault  with  which 
le  could  be  nrproached.    C/.  example  in  Huber,  IV,  495,  807;  P.  dt  taJai^, 

II.  400. 

*  CL  responsibility  of  the  master  who  employs  a  warkman  when  the  latter 
lottM  hia  life  in  the  ecr^-ice  of  the  former:  "Roth.,"  lH  et  teq.,  152;  "L> 
Heorici,"  I,  OQ,  11;  H''«<wr«aU.,  "BUstionln.,"  p.  MQ, 
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It  suffices,  in  order  to  relieve  oneself  of  this  responsibility,  to  turn 
over  the  guilty  person  to  the  xictim  of  tlie  offense  or  to  his  rela- 
tives, for  they  will  then  be  able  to  wreak  the  vengeance  whicli 
they  demand  upon  Iiim;  ^  thus  in  the  case  of  a  murder,  during  the 
pagan  pteriod.  the  murderer  was  sacrificed  to  the  raanes  of  the 
victim,  and  the  same  treatment  would  be  inflicted  upon  the  animal 
who  had  killed  a  man,  and  upon  the  object  —  a  sword,  a  spear, 
or  an.vthiiig  else  —  which  had  struck  him,  If  anyone  refuses  to 
make  this  surrender  of  the  thing  causing  the  injuiy,  he  places 
himself  in  the  same  situation  as  the  perpetrator  of  the  ofJense;  one 
puts  an  obstacle  in  the  way  of  the  exercising  of  vengeance,  and 
thereby  exposes  oneself  to  it;^  the  only  means  of  avoiding  this  is 
to  pay  the  composition  aa  though  one  had  been  the  perpetrator  of 
the  deed  oneself,"  although  one  may  have  bad  absolutely  no  part 
in  it.  The  abandonment  of  the  thing  causing  the  injury  to  the 
injured  person*  is  thus  the  primary  obligation  of  the  master  of  a 
slave  who  has  committed  an  offense,  of  the  owner  of  an  animal  or 
an  inanimate  thing  which  may  have  caused  damage.  Assuming 
that  the  owner  did  not  do  this,  it  waa  asked  whether  Lt  was  not 
poiiig  too  far  to  treat  the  master  like  tlie  direct  cause  of  the  ofTense ; 
at  the  most,  ail  one  could  see  in  this  was  an  analogy  to  an  offense 
committed  by  reason  of  carelessness.  Also,  it  was  admitted  that 
he  waa  not  subject  to  a  "  faida,"  ^  and  that  he  was  always  author- 
ized to  pay  a  pecmiiary  composition;  sometimes  the  ordinary' 
composition  was  demanded  from  him,  sometimes  a  portion  of  the 
latter  (one-half,  two-thirds)."  In  the  end,  corporal  punishment 
(the  whip,  the  scourge)  came  to  be  inflicted  in  the  majority  of 
instances  upon  slaves  because  of  their  offenses,  In  the  case  of 
animals  or  inanimate  objects  vengeance  was  practised  in  primi- 
tive times,  first  of  all,  because  he  who  took  vengeance  followed  a 
heedless  impulse,  and  did  not  stop  to  question  whether  the  one 
whom  he  struck  were  responsible,  any  more  than  a  chiltl  asks  him- 

1  "Bai.,"  8,  9;  "Roth.,"  U2;  "RaK-,"  18,  53;  "laa.,"  74;  ^'Burg  20 
etc;  "Wis.,"  6,  5,  10  fCse^.  Prohibition  of  uniiateml  abanilomnent:  '■Cap.,'' 
803,  c.  6  <I.  117);  ■■Sal.,"  35,  5;  Edict  of  Chilperic,  5;  Grimm,  "R.  A.,"  664. 

'  FTiboiirg.  iii  "Uwhtland,"  ed.  Lehr,  e.  36  {in  1349).  Apropos  of  the 
rule,  "Noxa  caiia  sequitui";  r/  "Rib.."  70,  1. 

'  "Fris.,"  1.  33;  9  17;  ''Roth  "  249.  254,  371;  Eip.  on  "Roth,,"  256; 
"Tbur.,"  51>;  "Omne  damnum  quod  fiervTJflfeceritdomiiius«mendct."  Limita- 
tion of  tht  mneter's  reapon*jbilitv ;  Grimm,  3;  "Captt.,"  8(W,  13  <!.  143). 

'  Girari,  "  K.  R.  H.,"  liiS7,  ISSS;  "iMafi  de  Dr.  R.,"  p.  671 ;  fismein,  t'M., 
1900;  Kifolevisky.p.im. 

•  "Roth.,"  326;  "Rib.,'*  46;  ^' Siichsensp,,'"  II,  40,  3.  Conaequeittly,  no 
"fredus";  ''Vieh  verbrichl  bein  Gewelte";  '"Sal.,'' 36. 

"  -Roth.,"  142,  249;  "Liut.,"  21;  "Bai.,"  8,2;  "Fris.,"  1,  13. 
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self  when  he  breaks  the  branch  which  he  has  run  against  if  it 
deserves  or  does  not  deserve  to  be  punished;  religious  ideas  were 
not  long  in  becoming  mingled  with  this  instinctive  procedure;  the 
animal  which  has  killed  ia  sacrificed,  the  object  which  has  caused 
death  is  appropriated  to  sacred  uses.  The  public  penalties  against 
atiiimls,  which  lasted  for  a  long  time  in  our  old  law,  have  no  other 
origin;  and  the  biblical  recollections  from  which  they  arc  often 
derived  only  contributed  towards  their  being  kept  up.  Beaumanoir, 
while  blaming  it,  makes  mention  of  the  custom  of  putting  animals  to 
death  (69,  6);  "  If  a  sow  kills  a  child,  they  (the  lonis  justices)  hang 
it  or  drag  it  .  .  .  but  this  should  not  be  done,  for  dumb  brutes 
have  no  understanding  of  what  i»  right  and  what  io  wrong,  and  for 
this  reason  is  justice  throvs'n  away."  '  This  reasoning  did  not  have 
very  much  effect  upon  the  judges  of  his  time;  in  the  fourteenth  or 
fifteenth  century  it  was  not  a  rare  thing  to  see  these  crimamiU  of  a 
particular  kind  burned  or  hung  in  elEgy.'  In  England  they  still 
admitted  in  theory',  in  IS46,  that  every  animal  or  cver>'  inanimate 
thing  which  caused  the  death  of  a  man  should  be  de\'oted  to  pious 
usfs.  50  as  to  appease  the  anger  of  God  ('*  deodand  ").  —  But,  as 
A  general  rule,  these  old  customs  disappeared ;  the  omier  of  an  ani- 
mnl  *  or  of  an  inanimate  object  *  which  caused  damage  (collapse 
of  &  house,  etc),  was  held  liable  to  make  a  pecuniar\-  reparation, 
without  being  able  to  esaipe  from  it  by  means  of  giving  it  up.* 
J  Zri7.  Fscunlary  Compodtlon  originally  was  only  the  buj-ing 

'  Beaumanoit,  69,  6;  "Et.  i!c  St.  Louis,"  I,  12,5  (ed-  V„  p,  233);  ffouiaric, 
I,  38;  Tanon,  "BL>g.  rrim,  di-  St,  Marti ii-<l<«-C;ikftinpH,"  p.  .''^54;  MiehelO, 
"Orig.."  p.  354;  XocaimMtfei/,  p.  302- —  ■"DwwIanJ"  ("dpntur  pro  Deo"), 
ef.  Braaoa.  f.  122;  "FloU,"  p.  37;  Pollock  nfirf  M/iiCtand,  II,  471  (liibl.X 

•  '■Gcn*«w,"ix.5:  "  Exodus,"  jwi,  i-^-^i;  "  Lots  de  PlaloD.'' 12  936;  Demoa- 
themi,  "in  Aristoe..  18;,  Airaull.  "Ordre  judic."  1,  IV;  Sarrl,  "Proems  c. 
le*  Animnux  cn  Picardie."  1877;  Meimhrea,  "Jug.  rendus  c  tea  Aiumaiix," 
1846;  Berruil^l.-Prix,  "lleah:  s.  lea  Procfa  faiia  aiix  Aiumain"  tfrom  1120 
to  !741>i  Ehi  Bays,  cp.  cit.  V,  56;  Gljmmn,  VI.  9.50.  CJ.  efiTwciallv:  Amin, 
op.cil.  Cf.  "P^netcntielB."!:  Addoeio.  "  Bwrtte  Dplinqucnti,''  1892;  D'Arbtria 
de  Jubai'tvitU,  "R,  Q.  H.,"  v,  275  (Excommiuucatioa  of  Aaiioals);  Eemdn, 
"N.  R.  H.,"  190O,  S  ("Abandon  nfixal"!. 

'  C/,  thfl  Gorman  proverb,  "Kcin  Vieh  vorbQsat  Gpwette";  that  is  to  *py, 
DO  fin«  IB  to  be  paiil  for  daniA^i!  rawmi  bv  an  animal;  it  Huffici^nt  if  the 
owTipr  givp  an  inilprtinity  to  the  victim,  'fhe  word  "Gewettp"  or  "Wixlda" 
ponl.'raplHles  the  pliKiRp  that  the  aodispd  had  ia  mvf.  the  judge  to  provide  for 
the  possibility  of  nis  bciim  conviptai:  "PactuH  Alsiin.,'''  3,  Ift  l.dog  minpended 
over  the  doori;  flni  Popr.  IX,  238  C'Df  pcrna  hnita").  As  to  damaE« 
CBtifted  to  the  crops  bv  animals  and  the  " pipioratio, "  rf.  post.  "Exwitton, ' 

'  '■3M,."fi8  cffoMB,"  "laqueua");  "Thur.,"61;  '■Rib.,*'  70;  "L.  Henricil," 
87,  2;  "Alfr.,"  19. 

'  "A-C,,  d'Anjou."  I.  IftS;  "L,  d.  Droi,,"  n(«-  119,  228;  CTwwn.  VI, 
—  Cf-  Forrih-e,  "Dotnmafie";  AtfOU,  III.  30:    Polhitrr,  "OhMf:''  121; 

Ov)]  Codi>,  1382  ft  aw.;  Joutmnd,  "Raipons.  des  Chosra  loanimCes,"  IS91; 
"R.  cril.,"  XX,  182. 
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off  of  vengeance,  the  ransom  of  the  gnWty  man,  the  price  of  the 
peace  which  the  \-ictiin  and  his  family  allowed  tlie  perpetrator  of 
the  offense  and  his  relatives.'  Hence  it  must  contain  two  ele- 
ments: damages,  and  a  penalty,  for  it  would  have  been  very 
difficult  for  people  to  be  cnnteot  with  a  mere  indemnity  exactly 
equal  to  the  damage  caused;  in  many  cases,  moreover,  the  reckon- 
ing of  the  damage  is  not  easy.^  When  composition  wag  put  in  the 
form  of  a  tariif  by  custom  and  became  obligatory,  it  did  not 
change  in  its  nature.  It  sometimes  happened,  however,  that  the 
"pcena"  and  the  damage-money  were  to  be  distinguished;  thus,  in 
the  Prankish  law  the  thief  is  held  liable  for  a  composition  which 
is  entirely  penal,  independent  of  the  "cnpitale,"  that  ia  to  say, 
of  the  restitution  of  the  thing  stolen  or  its  value,  and  from  the 
"dilatura"  or  "windira,"  that  is  to  say,  the  interest  accrued  by 
delay.  The  "fredus,"  and  the  composition  properly  so  called,  only 
correspond  in  a  certain  measure  with  the  "pcena"  and  the  "res" 
of  the  Roman  law;  the  distinction  had  already  been  made  in 
Tacitus.  "Germ.,"  12:  "para  multie  regi  vel  civitati,  pars  ipsi  qui 
^^Ddicatur  vel  propinquis  ejus  exsolvitur."  ' 

§  358.  rBnaily  Solidarity.  — An  offense  brought  Into  play  family 
solidarity;  the  relatives  of  the  \nctini  helped  the  latter  to  take 
vengeance  upon  the  guilty  pers.on,  or  acted  by  themselves,  if 
necessary;  conversely,  vengeance  could  be  lawfully  exercised,  not 
only  against  the  guilty  party,  but  against  his  relatives;  the  two 
families  were  in  a  state  of  warfare.  "Suscipere  tarn  inimicitias  seu 
patris  seu  propinqui  quam  amicitiag  necesae  est,"  says  Tacitus,  12. 
Hence  it  was  logical  to  allow  to  the  relatives  of  the  \'ictim  a 
portion  of  the  composition,  or,  at  least,  of  the  "Wergeld"  ("re- 
cipit  satiafaetionem  universa  domus,"  ib.),  and  on  their  side  the 
Tclfltives  of  the  "fnidit"  were  liable  to  pay  a  part  of  this  sum.*  If 

'  Thua,  if  vengeance  were  carried  out  there  was  no  occafilon  far  the  nom- 
position,  Cf.  the  old  proverbs;  "  By  death  one  is  accjuiLt^  (' wettct ')  by  the 
]Hdg'e  pn<I  onq-  indenuiifies  ^'buaaet')  the  complainant";  "For  e  rrijne  one 
ean  neither  seize  body  nor  goods  " ;  Lf^yttl,  81 ;  Chnifanartin,  p.  495. 

'  Th(!  daniadfj  paused  waa  taken  into  acooimt;  for  eiample,  the  finger 
whtph  rplpoaes  the  arrow,  the  siople  pyp  of  a,  one-eyed  tna.it,  the  hand  of  the 
Imrji  player,  all  have  a  highf^r  jinpe.  The  social  status  of  the  victim  of  the 
otfense  is  another  element  which  is  taken  into  acnount.  Often  the  pompnsttitin 
K  BO  hith  that  it  is  difficult  for  mftny  people  to  pay  it.  "  Rothj,"  74  [higher 
priees  than  formerly  with  theobject  of  cheeking  the  '''faida").  The  indcmiiity 
niib.<4tituted  for  retaliation  according  to  the  Mosaic  law  includes  several 
heEKlinca:  damage,  pain,  doctor's  expenses,  prevention  of  work,  shame. 

'  "Fredua"  has  given  in  French  the  wcrd  "frtue,"  which  ie  Used  in  legal 
lanpiftge:  for  examii-U,  "fraia  tt  defiens"  (expeoaea  and  disburBements) ,  Cf. 
"banniia''  (to  the  State). 

*  The  law  of  the  ThiuingiaiLE  ehowE  that  there  was  a  connection  between 
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they  found  this  reeponBibility  too  he-a\'y,  it  was  absolutely  neces- 
sarj'  that  they  should  break  the  bond  of  relationship.  Tliis  t(M>k 
place  by  meaiis  o(  symbolical  ceremonies  similar  to  those  which 
the  Salie  Law  deseribes  in  Title  60,  *'  De  eo  qui  se  de  pnrentilla 
toUere  viilt,"  '  by  breaking  four  rods  of  alder  over  the  head  l>efnre 
the  whole  "mallus"  and  declaring  at  the  same  time  that  thence- 
forth there  would  be  nothing  in  pumraon  between  them,  neither 
"hereditas"  nor  oath.^  On  its  side,  the  family  had  no  doubt  the 
right  to  repudiate  those  of  its  membep3  who  compromised  it  too 
much,*  With  the  disintegration  of  the  primitive  family  and  the 
extension  of  the  part  played  by  the  State,  respjonaibility  for  of- 
fenses became  individual:*  "All  offenses  are  personal,  and  one 
has  no  guarantor  in  criminal  matters";  they  also  say,  "The  plea 
of  a  dead  man  is  dead  "  (Loysel.  797).*    Its  legal  effects  gone, 

the  right  to  the  "WerRcld"  aad  the  obligation  to  contribute  to  the  pavment 
of  this  M.rt  of  cotnjxwiticjrt.  Cf.  "Bai.,"  8,  20;  "Sax.,"  2,  6;  "Sal.,"  62;  "Uib.." 
12,  87- **  Roth.,"  2.  As  to  the  eeli^brated  titSeoftlic  .Salic  ljtw.58,  '■decbreae- 
enida,  sec  Oe^ken:  aholition  of  the  "chretterruda"  by  the  "  I>ec.  Childeb-," 
5.  —  Sw  "Olim,"  ir,  428,  in  1278;  Chaiseinartin,  p.  480;  CaUier,  p.  183. 
>  '-L.  ilenrici  I."  88.  13. 

'  Thi.s  fornialU y  ha.**  boen  accounted  for  in  rarioiw  wara.  Thua,  according 
to  Tlifitnirt  "N.  ll.  H.,"  IftSO,  S8.  by  brcakiQg  three  rait  one  destroyed  one 
after  the  other  the  tripln  couiniuiiity  uf  oath,  inhcritiince  and  iatercwt.*  cstab- 
liahcd  by  the  ri^ktionship-.  But  nil  the  Mbh.  of  tin'-  .SfJie  Law  r-Xfi'iitinK  one 
speak  01  four  rods,  aod  Dot  wf  tbre«,  and  the  number  four  correfliiondu  to  the 
four  "sn^illi"  of  the  " mnllua "  into  whjt^h  oac  idioiild  throw  lh(.>  renuuns  of 
the  "fustis."  T6brcnk  four  rod-fjind  throw  each  one  to  one  side  is  to  wnounce 
relation.<>up  in  an  abflolute  manner  in  every  seiwe.  CJ.  ea|>ecial]v  MoUer, 
"Z-  S  S.,  G.  A,."  1900,  2S.  One  will  find  in  this  nrtietc  the  prindpal  caHds  in 
whi^h  wo.?  applied  this  brpakinc  of  the  rod.  In  a  e^l^e  of  piitting  oulside  of 
the  law  and  condemnntion  to  death  thu  custom  symbiilizeM  tht^  Dreukini;  of 
every  ti'giil  tic  iknd  uf  every  If^iil  mmitiunity.  It  U  the  same  tiling;  in  the  ra^e 
of  the  di'jrradtilioa  nf  an  cccleai(kstic.  At  the  death  of  the  king  there  is  a  break- 
ing of  the  rod  by  wrtwin  tifflcfra  o/  the  houisehcid  |to  breuk  the  rod  o!  the  house, 
to  break  the  htiusc,  —  that  m  to  aay,  to  difiait^  the  people).  To  break  straw 
*ith  ttomcbody  oien&s  to  di.'^enga^C  'Oaenielf  from  the  fcudftl  tie  lUld  Cv^n  from 
eveiy  eontriwitua.l  tie;  Moliire,  "D6pit  Amoureux,"  4,  4,  From  thi*  onite  the 
expreasion.  ''  Itnmpre  avee  i^uelqu'un"  (to  brtwk  with  some  one),  whieh  means 
to  cease  all  relatiooa  with  hun.  In  feudal  investiture  they  eomo'times  broke  a 
rod  or  u  knife,    C/.  Juidtrre,  ■■Orig.,"  V,  24. 

•  "Fourjur"  in  Hainautr  Komlevmk-j/,  p.  311:  "The  head  of  the  clan  ban- 
iaheB  anyone  who  disturbs  the  peace  of  the  dan";  from  this  comes  ilie  formation 
of  a  elasa  of  men  without  family  ("  Abreks"):  Raqiieaii,  eee  "  Forjurer." 
^  *  "Dec.  Childcb.,"  II,  c.  5;  "Roth.,"  25;  "E:io^iii9,"  xx,  5:  ".  ,  ,  GM, 
vieitinR  the  iniquity  of  the  father  upon  th«  Eooa  unto  the  third  and  fourth 
generation";  (fVeff.  To'trt,  VII.  21;  "C>e«ter,,"  ni^iv,  19;  "The father? ehidl not 
be  ptit  to  dfAth  for  the  Eions,  nor  the  sons  for  Ih*  fathers.'" 

'  Exception  in  the  cdse  of  the  mort'  sprioua  erimes,  such  as  that  of  high 
tieason;  the  sentenre  was  pronoiine*id  and  exepiiud  oven  upon  the  corpw. 
Cf.  Agrault,  "  Ordre  Jndio,,"  book  IV.  In  a  more  ^^eneral  way,  depriving  a  man 
of  burial,  an nu [hag  his  will,  and  a  few  other  pcnaltirs  only  took  pRet  t  after 
death.  On  the  contrary,  civil  trials  eontioued  after  the  death  of  the  parties, 
at  least  ainee  the  Ordinance  of  1359;  PertiU,  J  176i  BTigeauU^  "N.  R.  H.,"  Ill, 
619. 
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the  solidarity  of  the  family  wiis  tlms  reduced  to  a  moral  atigma, 
at  the  mo3t.' 

§  359.  Damages.'  —  Little  by  little,  the  majority  of  offenses 
gave  rise  to  corfKjral  or  disgracing  penalties  which  were  inflictetl 
by  the  State.  But,  such  was  the  force  of  old  customs  that  the 
buying  off  which  wag  made  uae  of  in  the  case  of  private  penalties 
was  applied  even  to  public  penalties;  Loysel  wa3  able  to  say,  S3G; 
"  He  13  not  flogged  who  does  not  wish  to  be,  for  he  who  can  pay  in 
mone^'-  does  not  pay  with  his  body."  '  On  the  other  hand,  prose- 
cution, having  a  tendency  towards  public  repression  inflicted  by 
the  State,  was  for  a  long  while  left  to  individual  initiative.*  To 
bring  the  accusation  is  a  right  and  a  duty  for  the  nearest  relative;  * 
if  there  is  no  accusation,  there  is  no  judgment  and  no  penalty,  just 
as  though  the  State  only  took  upoQ  itself  the  task  of  helping  the 
individual  and  carrying  out  the  vengeance  which  the  latter  was 
not  strong  enough  to  realize,  by  himself  or  even  with  the  assist- 
ance of  his  relatives;  this  is  the  salient  characteristic  of  the  so- 
called  system  of  procedure  by  way  of  accusation.  At  the  same 
time,  the  \'ictim  of  the  offense  had  the  right  to  demand  the  repar- 
ation of  the  injuiy  which  he  had  received;  instead  of  a  fixed  sum 
like  the  composition,  he  received  an  indemnity  in  proportion  to 
the  damage  sustained;  the  claim  "ex  delicto"  which  he  had  for 
this  purpose  was  distinguished  from  the  right  of  punishing  which 
was  reserved  to  society  in  prohibiting  acts  of  violence.  Also,  we 
read  in  Loyset,  832:  "Messire  Kerre  de  Fontaines'  writes  that 
penal  actions  cannot  be  brought ;  merely  the  things  must  be 
given  back,  mth  a  fine  to  the  lord.  This  ia  what  is  meant  by: 
'To  ever;'  misdeed  there  befalls  but  a  fine,'" 

1  In  Germajiy,  until  1732,  the  trade  corporations  refused  to  admit  the  chil- 
dren of  those  who  had  undergone  any  disgraceful  aeutence:  Marnier,^  "EtabL 
de  Nona.."  p.  44.  After  the  outrogie  committed  by  DamieHB  his  relatives  were 
ordered  to  change  their  name. 

'  Da  Canoe,  see  "mendum."  "emenda";  Heualer.  I,  63. 

'  Ex&mple  in  Brunner,  II,  599,  910  ("inauuin  perdat  autredimat").  Again, 
in  the  time  of  St.  Louis  it  is  not  a  rare  ttung  for  procedure  on  tbc-  occBfiion  of 
an  offense  to  tenuinate  bya  e&KipToroi3P  between  the  partie*;  th«  tranaaction 
ia  ratified  by  the  olficcrB  of  the  king:  "Vie  de  St.  Louis  paj"  le  Confesseur  de 
ia  Heine  Marguerite,"  c,  18;  Loysel,  360,  795. 

'  Ckaisemartin,  p.  508:  the  outcry  is  the  hpginni-ng  of  the  complaint. 

*  The  "  tatr"  among  the  Arabs,  the  "goei"  among  the  Hebrews:  Komlew- 


'  F.  de  Fanlainea,  15,  52;  c/,  Beaurfutnmr,  30  «  aeg.;  "Jostsce,"  p.  275  ei 
erq.;  Rouiarie,  I,  28,  35^  "Gr.  Cout,  Norm,,''  67.  CJ.  Inland:  Pottock 
and  Mailtand,  II,  457,  510  (trespass,  meaning  "traoagreaBio,"  but  it  is  a"tran£- 
greasio"  which  does  not  amount  to  a  felony).  Tlie  ootion  of  trv^pg^  origiruJly 
WftH  hfifiQii  (in  ft  damage  caused  to  the  complainant  in  his  body,  his  posee^ior^ 
01  iua  land,  by  force  and  arms  and  against  the  pe&ce  of  the  lung. 
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§  360.  Putting  OutBidfl  of  the  Law,  uid  Ito  Tkrlctlei.  —  Of- 
fenses against  the  State  were  only  punished  in  the  old  Germanic 
law  with  one  penalty,  the  putting  outside  of  the  law,  which  affected 
both  body  and  possessions  at  the  same  time.^  Ever^'body  ought 
to  attack  the  guilty  man,  who  whs  luokeJ  upon  as  a  public  enemy, 
or  as  a  wild  beast;  he  only  escaped  death  by  wandering  into  the 
woods  or  fleeing  abroad.*  His  house  was  burned,  his  land  ravaged 
or  confiscated."  according  to  the  period,  —  ravaged,  in  the  epoch 
when  the  land  was  divided  up  every  year,  and  confiscated  at  the 
epoch  when  individual  ownership  came  into  existence.  In  the  case 
of  a  flagrant  offense  the  putting  outside  of  the  law  was  incurred  as 
matter  of  law ;  if  the  malefactor  was  not  taken  in  the  act,  it  was 
necessary  for  the  public  authority  (the  Prankish  king  during  the 
first  two  dynasties)  to  proclaim  this  fact.*   This  fearful  penalty  bc- 


'  C/.  in  the  German  Middle  Agea,  the  placinit  under  the  ban  of  the  Empire. 

*  If  the  penslty  of  death  whs  not  first  of  all  a  religious  act  it  became  eo: 
"L.  Fria.."  All  (peaalty  (orsacrilofle),  Al«o  they  sometimes  Uiaitwl  themselves 
to  exposing  the  guilty  imui  to  death,  by  lea\-ing  to  the  goda  the  respnimsibility 
of  pronouncing  thtniselves  aa  lo  his  fate;  he  was  ahinidoncd  upon  the  sea  in  a 
boat  without  o&n  and  fl-ilhout  rudder  (Grifim,  "  R.  A.,"  701) ;  they  hanged 
him.  but-  in  euch  a  way  thai  death  did  not  take  place  inmiediatelv  (c/,  tho  ex- 
pression, "  hanged  until  deatli  tsOsea  place  ") :  "6al.."  08;  "  Capit.,"  SOS,  2  (I. 
139).  He  whom  the  execution  hna  failed  to  kill  should  be  pnrdoned.  beaause 
the  godi  have  not  accepted  the  sacrifice,  —  "Nobody  is  hanged  twice  ;  ChaiM- 
marlin,  p.  204.  On  the  other  hand,  who  doea  not  lenow  the  virtues  of  the  rope 
that'haa  hanged  a  man  of  the  hiuid  of  glorvT  that  is,  the  hajid  of  a  man  wlio 
has  been  hanged  that  hna  been  ealted  and  dried,  —  ccirruplion  of  the  word 
into  "mandrauore":  Coaquin,  "'Conte?)  popul.  de  Lorr,,"  I,  184:<?.  de  Nerval, 
"LaMwnenchflJit^e";  "A,  C,  Bord.,*'  46.  The  body  of  a  suicide  or  of  a  man 
who  died  a  natural  death  had  ab?olui«ly  do  propertiea  of  this  kind.  The 
refusal  of  an  honorable  burial  ie  still  connected  intn  pagan  Itte^oa  ipast,  "  Exe- 
cution"). Th'E  oldest  executioner  waa  the  pagan  pnest,  Abaolutety  no  dia- 
honpr  Wa4  connect^  «-ith  ttti?  O-XcV.  Pertopa  this  must  be  aCC&unted  for  by 
the  proverb,  "That  u'hieh  the  executioner  can  pet  belongs  to  hira"r  ChaU»- 
martin,  p.  204.  Moreover,  death  might  be  inflicted  by  tne  community  (for 
example,  stoning;  in  Norway,  after  ha\-in,g  shaved  and  tarred  and  feathered 
the  heaa  of  the  guilty  man,  who  lied  under  a  hail  of  dt-ones)  or  bv  a  relative 

'Sal.  "  70;  (rrimm,  "  R.  A.,"  074):  Bj-itrinsr,  }  114;  C/«tT/».  "Le  Bourrcau  de 
and."  iSfll ;  Pagarl  d'H ermansarl. "  —  de  8t.-Omer,"  1892;  Lvdwig,  "  Arch,  f . 
Katb,  Kirch.,"  1893  (-'Sacrilege "). 

'  fiumicg  and  leveling,  durmg  the  feudal  pieriod,  are  a  survival  of  the  old 
penalty;  tbey  destrov  the  houae  of  the  guilty  man  by  fire  or  by  dcmoliehing 
111  "Ofein,"  I,  53S,  «te.i  VwUft,  "Et,  de  St.  Louis,"  II,  39;  III.  p.  291:  the 
Convention  commanded  the  demolishingof  the  house  of  the  Orondiat  Buriwt, 
and  the  Commune  that  of  M.  ThierB.  These  are  remarkable  instances  of  an 
ioatioctive  return  to  barbarism,  and  they  would  fiiifKei^,  if  tht^re  were  not  many 
other  proofs,  to  ahoK  us.  that  we  ore  less  far  removed  from  it  than  we  are  La 
the  habit  of  thinking:  Pertile,  i  186;  Comer,  p.  83;  Beuneeke,  "Sirafverf" 
(Flsnders,  twelfth  nad  thirteenth  centuries),  1886. 

*  "Ejitra  sermonem  regis  ponere."  The  placing  on  taide  of  the  law  resulted 
from  a  solemn  and  judicial  act;  the  usual  lormahtiee  consisted  in  the  extin- 
guishing of  a  torch  and  the  act  of  breaking  to  piwee  a  cod|  «tc.  i  Brunntr,  11, 
469  (biBl,);  Schroeder,  p,  77. 
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came  milder  and  was  split  up,  giving  birth  in  the  coiuae  of  its  dis- 
integration to  a  series  of  important  institutions.  It  became  milder 
among  the  Scandinavians,  where  the  guilty  man  waa  granted  time 
in  which  to  take  flight;^  among  the  Franks,  where  it  degener- 
ated into  a  temporarj'  measm'e,  the  "foris  bannitio,"  pronounced 
against  tJie  absconder,  who  very  often  only  absconded  because  he 
had  a  guilty  conscience,  "He  who  flees  judgment  condemns  him- 
self." In  various  respects  the  condition  of  the  man  who  ia  ban- 
ished resembles  that  of  the  outlaw;  in  otlier  respects  it  differs  \'ery 
much  from  it;  anybody  can  take  him  with  the  object  of  arraigning 
him  before  the  judge;  it  is  forbidden  to  shelter  him  or  to  give  him 
nourishment;'  he  is  temporarily  deprived  of  his  possesaions;  but 
nobody  has  a  right  to  put  him  to  death.  From  the  end  of  the 
ninth  century  "forbannitio"  is  no  longer  applied,  excepting  in 
cases  of  abacondin^:  after  the  commission  of  a  crime.  And  even  in 
this  case  it  finally  ceases  to  have  the  same  effect  which  it  bad 
formerly;  witness  the  maxim  of  Loysel,  871:  "According  to  the 
old  law  of  France,  the  absconder  lost  his  cause,  were  it  good  op 
bad,  civil  or  criminal.  To-day  one  must  justify  one's  demand." ' 
From  this  placing  outside  of  the  law  there  were  evolved,  30  as 
to  constitute  special  penalties,  all  the  more  easily  as  the  Roman 
law  here  furnished  precedents:  (A)  death,''  exile  under  its  various 

'  "laducia:  libertatb":  CrviifM,  I,p.  83:  "Saga  de  Nial "  f "Hist,  de  Qun- 
nar"):  Suneaen.,  132;  "Sal,,"  55,  2;  "Stadtr,,"  of  Vienna  m  1221,  c.  I. 

*  Toe  "  fariebatiiutio,"  pronouoced  by  the  count,  and  not  b7  the  king,  which 
is  the  placing  outside  of  the  law,  carried  with  it  the  "meziban^'  and  the  '"loter- 
dictio  cibi":  "Cap,"  S09,  c.  3;  801-13,  c.  13  (T,  148,  172):  Keirsey,  S73,  c.  1. 
Duriop  the  feudal  period  the  "forbanni"  is  no  longer  alf&wed  to  plead  and 
reply  in  court;  nor  can  he  appear  in  court  nor  give  testimony;  his  goods  are 
confiHOttted:  P.  de  Fontaines,  13.  S-22;  "  Jostipe."  Ill,  8:  XIX,  37;  Beatimanmr, 
34,  32;30,36;6!.  23;  "Olim."  1. 1016;  "Et.deSt,  Louis,"  1.28  (cj.ed.  ViolUl. 
1.47);  ■'T.  A.C„Konn.,"p.98  (ed.  7',);  Marnier.  "EtabL  de  Norm.,"  pp.  123, 
182,  195;  see  Ragueaiu  —  Custom  of  banishing  on  the  hart " ;  that  is  to  eay, 
thev  will  hang  anj-bijdv  who  is  found  breaking  the  bun:  Bcauma-nmr,  61,  19; 
"Ait.,"  44,  2.  Cj.  Tardif.  " Proc6d.," pp.  149, 156;  "B.Ch.,"  11,  99  Uamin).— 
Outlawry  in  England  also  bwame  a  form  of  procedure  gainst  the  defaulter. 
peUaek  and  MaHI-an-d,  II,  457;  FfrHle,  {  185. 

»  Chais^marlin,  p.  522;  ef.  p.  £13  (safe  conduct). 

•  BrunniT.  §§  131.  132  et  sea.  (detaUed  bibl.);  lyOlivecrona,  "LaPeini>  de 
Mort,"  1898.  PeaaJty  of  death:  hanging  ("bargua,"  '"furctt,"  "palibwlum "> 
for  men;  drowning  ("necare"),e8peniBj]y  for  women  (thirteenth  and  fourteenth 
centuries,  burying  for  reasona  of  decency,  Tardif,  "Froc&l.,"  155),  titoning, 
beheading,  burning  to  death,  the  wheel,  etc.  Brumier,  II,  601.  The  corporal 
punishments  are  norribte  and.  quite  varied:  "detruncatio"  or  "jieraolio," 
running  the  gauntlet  {TacUua,  ■■Germ,,"  19;  "Liut.,"  Hl_;  "Wis.,"  6,  2,  3) 
Beourge  or  th*  l-oah,  acplping  (^QDnQtini'Cs  the  head  ia  B.haved  in  such  a  way  that 
thd  guilty  idaa  rifs^mbles  a  i^lavo-,  Hometiines  he  is  Beal[>ed  Or  hia  hiur  in  torn 
out  with' the  akin  of  hie  headi,  branding  with  a  red-hot  iron,  etc.:  Dttmaiea^ 
"Les  P^nalit^  anciennes,"  1861;  "K.  hist.,"  I,  84.    Obwirve  that  penalties 
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forms,'  penal  slavery,  and  imprisonment;'  (B)  the  confiscation  of 
property,  "missio  in  bannum  rej^is,"  which  had  a  permanent  effect 
only  if  the  year  and  a  day  passed  without  the  removal  of  the  ban;  * 
the  tenure  of  a  year  and  a.  day,  the  distraining  on  immovabtes, 
and  certain  forms  of  obligation  have  no  other  origin.  One  may 
liken  the  putting  outside  of  the  law  to  civil  death,  which  vH\  he 
discussed  later  on,'  With  the  Roman  ideas  which  prevail  in  penal 
law,  and  especially  with  the  absolute  authority  of  the  sovereign, 
ia  connected  the  principle,  which  was  still  in  force  in  the  ei^^hteciith 
century,  by  virtue  of  which  the  judge,  the  delegate  of  the  sover^ 
eign,  can  pronounce  arbitran,-  penalties  when  the  statutes  (tre 
silent.*  Moreover,  Prankish  legislation  already  tended  in  that 
direction  by  virtue  of  a  spontaneous  evolution.  The  authority 
of  the  Frankish  Idag  in  penal  matters  has  this  arbitrary  character; 
to  fail  in  the  duty  of  loyalty  towards  him,  to  which  one  is  bound, 
lays  one  open:  Ist,  to  the  putting  outside  of  the  law  in  the  most 
serious  cases;  2d,  to  banbhment  with  confiscation  of  possessions, 
if  the  deed  ia  of  less  importance;  3d,  or,  at  least,  to  a  fine.  In  the 
ease  of  offenses  involving  the  placing  outride  of  the  law,  and  those 
which  were  punished  by  a  capital  penalty,  there  was  seen  a  dis- 
loyalty to  the  king;  tlie  thief  is  qualified  as  "infidelis."  Thus  it  is 
that  in  England  the  offense  of  felony  became  the  basis  of  penal 
law.'  The  king  in  a  case  of  disloyalty  had  the  right  to  pardon  the 
guilty  man  or  to  pronounce  arbitrary  penalties  against  him; '  the 

vary  according  to  the  st&tm  of  the  persons  (for  exuDple,  Blaves,  etc.) :  PertUe, 
H  182.  181. 

'  Exile  is  uniieratood  to  apply  to  expuUion  from  the  «)untry,  sending  into 
the  iaterior  of  the  cuuntry,  and  Bometimea  even  to  imprisunnirnl  iirielf.  There 
ie  oftcD  added  to  it  confiscation  of  Kocda;  "Rib.,"  69,  2;  "Capit,."  1,  185.  232, 
31S.  Pari  played  by  those  judged  to  be  banidhcd  at  Met»,  thirteenth  ccatury; 
"N.  R.  H„"  fSSd,  371;  PerHk.  J  IM, 

'  "Capit.,"  754-5f  c.  1:  "mittnlui  in  carem  u»que  ad  e&tLiraction?m "; 
Fertile,  {  183;  Glaiton,  VI,  698  (impri»oameTit  is  more  a  meaju  of  rampulsioa 
than  B  penalty) . 

*  Ltmiel,  839;  "Ho  who  confisostei  the  body  confiscates  the  goods,"  843. 
Aato  tneconfisciitionor  &efs,c(.  '"Aas.  de  J^inis.,''  1,  506  (bibl.>;  P.de  Fonlaitm. 
pp.  292  and  483;  .tfamieT.  "Et.de  Norm.,"  p.  77;  Pertite.  i  180. 

*  Aa  to  the  RechtloaiElceit"  of  the  feudal  period,  c/.  Brunner,  II,  S97; 
post,  "Persons;"  PerlOe.  55  ISa,  187. 

»  PtrtiU,  S  190  <t        Qhstvn,  VI,  694. 

*  "SummaNoTm.,"  74;  Bracion,  fd.  139, 144<<ep?  .  ffiontiJIs,  L2;  PolUtdcand 
jWaaiarid,ilj460(bibl.,p.448,onthc"FIeMoftheCrown").  Cf.GIanon.VlJMJ. 

'  " Hftrmiacara "  (French;  "haMhi^re"),  ef.  Grimm,  Dm  Cange,  ere  Diet: 
this  tvord  mcanj  penaJtv  in  general;  but  it  has  been  understood  to  applv  to 
an  arbitrary  pen&lcy  infliclwl  bj'  the  CaroUngions  in  the  ninth  century  ("Cap. 
Ki«r$ey,"  857,  c.  9:  "talem  nanniacaram  qtialem  nobis  risum  fucrit,"  rf. 
Table,  see  ed.  B.)  and  especially  ot  a  disgraceful  penalty,  like  the  ciurjing  of 
the  Bflididlc,  which  woa  added  to  the  ctunpoeition :  "Capit.,"  883,  c,  9,  IL  96, 
Other  disgraceful  pcotJlies  of  ihia  kind :  corrjiag  of  a  wtkc«I  or  of  a  dog.  From 
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latter  found  himself  at  the  mercy  of  tbe  king  ("  in  Diisericordiam 
regis '*).! 

§  361.  Concarning  Speeiftl  Kinds  of  Oflsnau.  — We  shall  limit 
ourselves  to  a  mere  enumeration  of  tliem,  ami  only  as  far  as  the 
barbarian  period  is  concemetl,  that  is  to  say.  the  period  during 
which  penal  law  still  plays  a  part  in  private  law,  at  least  up  to  a 
certain  point,  —  Ist.  Oifenscs  against  persons  include  murder,^ 
homicide,  blows  and  wounds  which  can  be  divided  into  three 
classes:  ia)  mutilation,  "mahamiuni"  or  "mehain"'  ("mpmbrum 
sideratum,"  "mancum");  (b)  "sanguinis  effusio (c)  "ailpus," 
"ictus,"  from  which  results  a  "tumor"  op  a  "livor."'  —  2d.  Of- 
fenses against  property,  consisting  almost  entirely  of  theft  ("  fur- 
tura,""  "latrocinium"),^  which  are  distinguished  because  of  their 
clandestine  character  from  plundering  or  pillage,"  and  in  the  case 
of  which  the  "effractura  "  may  be  an  aggravflting  circumstance.' 
The  old  law  contrasts  flagrant  theft  with  theft  which  is  not  fla- 
grant,' the  latter  being  energetically  checked  because  the  resent- 
ment of  the  man  robbed  has  had  time  to  be  tippeased.*   It  also 

whence  in>m&i  the  proverb,  "Taffftire  aura  l«  chien":  Chaiaemrrrtin,  p.  601; 
CaUur,  p.  6S  (-parrying  aetono);  Michetelf  p.  37B  ei  seq.;  ri-rltle.  \  IW.  At 
a  very  early  time  popuTiu  fancy  is  here  givtn  free  sway.  Witooss  tho  twii  pro- 
visions of  the  "L.  Burg.,"  B7:  Oic  who  Htnala  a  dog)  "ut  enram  omni  popiilu 
poeteriorem  caais  oaculetur,"  or  he  miist  pay  5  suue  tu  tliy  porsoii  rijljlx'rl 
and  2  sftua  oa  a  fine:  9S;  "'  He  who  Htpols  a  gowfrnwlc  *liall  ullow  tho  Kiwliawk 
to  c&t  6  ounces  of  flrah  from  his  cheat  or  tahal]  pay  5  sous  to  the  niiin  robbtil 
BndSaoua  fine":  Gierke,  "Humor  i.  d.  R.,"  p.  (15;  GHirn,,,  '-R.  A ,,"711. 

'  Anglo-Norm  an  liiw:  "unif'rcitiiwnt.ii,"  finc»tobe  pniti  tu  the  kinR  by  the 
man  who  is  at  liia  mercy.  Ptillock  arni  AtuiUartd,  II,  511.  C'/.  "Plv-im  of  the 
Cn>WTi,"  ibid.,  II.  453  (bibl..  p.  M6), 

1  BMuihUJtMf,  m,  22;  Brtufrtrie,  11,  40; "  Joatiw,"  r».  2SA.~-  "  Encia  "  (iniirdfr 
of  A  woman  who  ia  enwinte),  "Et.  dc  St.  Louis,'  I,  27;  "JnHti*T,"  p.  27fl: 
Iti/tiinrie,  II,  40, — As  to  inianticido  and  ila  (i(HiBi*ticin  with  the  pntomai 
power,  ef.  Violiel,  "Et.  de  St.  Ixntiw,"  I,  2.')0;  "Siiiiiiuii  Ncinn,."  a/i,  — Tiiu 
CiMtoma  of  the  South WPst  (thirtn^iith,  fniirteRnth  rpnlurit^)  dtviil"  thnt  tho 
homidik  should  be  buried  alive  undtr  the  ci>rp«  of  hia  mtim:  "Bord.,"  21; 
"Agen,"  10;  '-Belvia"  (ed,  Kipi^j,  etc. 

'  (ke  Dm.  Cangc. 

*  PoOock  and  MaiOaTvi,  II.  492;  Pcrtiie,  V.  |  203  fbib!.):  GUiM/m,  VI,  B72; 
D^r^,  "Du  Vol,"  I8G9  i"R-  h-  Dr.,"  13  and  15J;  Mfdi-mr,  "II,  AcitJ-  Wg. 
Tonlouee,"  1S68.  09;  Boulhon,  "Cout.  d'Amieas,''  p.  IW;  H'ori^^n,  "B^itr. 
2.  Gach.  d.  d.  Strafr."  1882. 

'  "Rauba,"  "Bchachum,"  "chamsna":  Ceffeken^  "L.  Sal.,"  p.  229, 

*  "ShJ-,"  11.  *tc.;  "Screuiui,"  "mrregne,"  meanitig  gubttrmnoBD  chumlM-r. 
'  Beaumanotr.  30,  84.  90,  102;  39,  10;  61.  2;  "Asu.  de  J6r."  "C,  dim  b.," 

203.  208,  2ol.  el.c, 

■  Ad  to  the  interpretation  of  Title  37  of  theHalicLaw,  "de  vesti^ominiuulo," 
(/,  Zucha/'Z.  S  S.,  G.  A.,"  I90I,  p.  155.  Thin anide,  which  wiut  iM,t  pub!i*.|»ttl 
until  the  Mcoad  chapter  of  this  work  had  been  printed,  briaga  tu  imai  nn  Ma 
obscure  t«rt  pew  id«u  wliirl)  are  difBcuJl  to  ftnoept-  They  atv  iknt  it  i"  tin; 
defmdant  (and  OOt  the  "vestigium  miiiAiut,"  "  illi-:"  for  "illi"}  who  nhnuld 
"ftffi'ainipe  per  t«Kia  manu,"  when  tho  object  has  been  fotmd  in  lhrf<! 
nighta;  after  three  ni^lA  bo  may  "ogramire, '  but  be  ia  not  cumjwnwl  to, 
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draws  a  distinction  between  larceny  which  is  of  little  importance 
and  larceny  which  is  of  more  tlian  a  certain  sum,  —  five  sous,  for 
example.'  The  breaking  into  a  house  is  distingiushed  from  theft, 
of  which  it  b  often  an  aggravating  circumstance.'  Arson  is  a 
particularly  serious  ofTenae  in  the  eyes  of  the  barbarians.*  —  .3d. 
Offenses  against  morals,  in  the  primitive  conception,  are  offensea 
ftgainat  decency,  —  such  as  adultery,  abductionj  rape,  certain  cases 
of  fornication,  —  rather  than  special  offenses.*  —  4th.  It  is  other^ 
wise  in  the  case  of  insults,  like  those  which  consist  in  calling  a  man 
a  hare  or  a  fox,  according  to  the  Salic  Law,  or  a  woman  a  sorceress, 
"striga,"  "masca,"  according  to  the  law  of  the  Lombards;  these 
are  attacks  upon  honor  which  sometimes  give  rise  to  terrible  venge- 
ance.*— 5th.  Some  offenses,  such  as  sorcery  and  poisoning,  which 
are  rather  like  magic,  the  carrying  away  of  a  dead  body,  perjury  and 
forgery,  have  a  different  aspect,  —  6th,  Finally,  high  treason  is  es- 
pecially a  crime  against  the  State,  —  Many  of  the  provisions  of  the 
Customs,  of  the  feudal  period  recall  the  Prankish  penal  law.*  But  it 
should  be  noticed  that  certain  of  these  offenses  came  within  tlie 
jurisdiction  of  the  ecclesiastical  tribunals,  with  a  few  others  with 
which  the  old  law  was  not  concerned:''  fornication,  incest,  adul- 
tery, bigamy,*  crimes  against  nature,  suicide,^  sorcerj',"  heresy,'' 
and  usurj'," 

OABuminj;  that  the  comnluD&nt  limita  hinuieir  to  a.  mere  requiaition  ("rpvoc&ro 
absigue  intcrtisto]').  Witldn  the;  tlir9i>  nights  a  Iwt  object  U  tuiuftht  for; 
vehpzi  the  three  niithtA  are  passed  an  otTense  arises.  The  ".Spurfolge"  or 
followiaK  of  the  trail  in  not  u  OL-ceMary  act  of  procedure  (til.  i7,  ft  2;  47; 
"Rib  ,"  33,  72).    "Z.S.S.,  O.A.,"  1901.  p  401. 

'  Boutitrie,  H,  39.   Cf.  "Et.  deKt.  Louis, "  I,  32  (recidivity). 

»  AtauUura.  etc. :  "Sal.,"  14,  etc.;  PUlock  a/«J  MaiUand,  it,  4&1. 

■  Poftwt  onJ  MaUiand^  H,  490;  PerHle,  V,  (131, 

•  Pert^,  V,  513. 

•  "Sal.,"  30:  "Roht  "  197,  198;  PoUoek  and  MaUUind,  II,  535;  Per*iU>.  V, 
ftl5;  G'idMtm,  VI,  668;  Dareaii,  "Tr.  dea  InjuiM,"  ed,  17S5. 

•  GloMnn,  III,  554;  VI,  658. 

'  Pt^ock  and  MaiUatid,  11,  543;  PerlUe,  V,  434.  —  See  "Manuels  de  Dr. 
Canon"  {I^nceiot,  HMcourt,  etc.). — Reaumanoir,  o.  11,  etc.  —  Kahn,  "he 
Diili  et  la.  Peine  en  Dr.  Canon."  1808, 

•  "Cupit.,"  793,  c.  34  (concubine). 

•  Glanaon,  VI,  61)3;  "  B.  Ch,,"  1.  m,  539;  BmdKon,  "Cout.  d'AauenB," 
p,  102;  Caitier,  p.  S6. 

«■  Ptwrf,  II,  395;  Brunntr,  II,  678;  PoOoeJn  II,  550;  PtttOt,  V.  434 

(bibl.);  SoWan,  "Gewh.d.  He^nproceaee,"  1843:  PMLtek-.vi.  ISSB;  Altihlbre^M. 
"WeRW.,"  I,  92;  II,  91;  Gaiuen,  "Zsubervrahn,'^  1900;  'tjud Son  u.  Untent.  «. 
Gesch.  d,  Hpx^nnaluis,"  ISWl;  Reitier,  '"GcBch.  A.  Hexonproa,"  (llavtLnu!, 
1SI>4.  Detnrlft  in  tlw  well-kncwn  books  of  Bodin.  Dt  Lancre,  Dei  Rm,  Sprmgm 
("Mal][>U8  Msleficamm"),  Boffuet,  {<*<in\fde  Xanty,  etc.  Cf.  out  of  (furioahv, 
th*  "Demonology"  of  WaUer  Scutt,  the  "Sorci&re"  of  Afirheltt;  "rVocftsdc 
Jennoe  d'.\rc,"  by  Qutr AptoI.  — ' '  StWlisme,"  rf.  Foumel, "  Vokainage."  U,  478. 

1'  PoUock  ond  AInilland,  1I>  HS;  PertiU,  V,  440;  Ghtton,  VI,  683. 

"  ^  Giatton,  VI,  ^9. 
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362.  Mere  Consent  do«a  not  bind, 

.  3a3.  Real  Coatraets. 

.  3ft4.  Formal  Ciiainwt.  "Jldes  Fac- 
ta," "Arramitjo,"  "\Vad3- 
ntio." 

365.  Farms  and  Caaea  in  which  the 
"Ftdi»  Facta"  nas  ttpplied. 


5  366.  The  "Festuoa." 
I  367.  The  "Wadjiini." 
S  308.  Security. 

I  369.  Con8oqin?ncc3  of  Formalbm. 
1 .370.  Formation    of    Contracta  by 
Meiuis  of  Writings. 


§  362.  M«T«  Conseut  dosa  tiot  bind.  —  Sever&I  of  the  old  formu- 

Ife  formerJy  led  one  to  believe  that  the  Germans  had  revealed  to 
tte  modern  world  fidelity  to  a  man's  given  word;  '  this  is  an  error 
of  the  same  kind  as  that  at  one  time  so  widespread  according  to 
ivhich  political  iiberty  was  to  be  found  in  the  forests  and  marshes 
beyond  the  Rhine.  No  more  in  Germany  than  in  ancient  Rome 
were  obUgationa  formed  "solo  consensu."  '  The  well-known  gibe, 
"A  man  of  honor  has  but  his  word,"  "Ein  Mann,  ein  Wort,"  did 
not  at  first  have  the  meaning  whicli  is  given  it  tO-day.*  As  far  as 

'  Taeilus,  "Oorm.,"  24,  with  regard  to  gambting  debts  and  the  elaven"  to 
whi-ch  the  loser  submitted  of  his  own  free  will,  ssiya  "ip«i  Mam  ^'ociint  :  cf. 
■"Ann.,"  13,  54.  —  But  the  cult  of  "  Fides"  in  Rome  did  not  prevent  the  Ro- 
mans from  demanding  a  atipulELtioa  in  order  to  render  the  consent  binding. 
cf.  Carnzoif.  "Dcfin.  for,,"  2,  Ifl,  17.  8;  Gliick,  "Pand.,"  IV,  282;  "Sjidi:.ensp.,'' 
1,7;  "Schwftbensp.,"  II.  C/.  Eichhtrrn  and  Zoeufl,  who  make  dislinctiona. — 
Laureril,  "  Princiijes  du  Dr,  Civ.."  I,  2i,  and  XV,  428,  muke^  !iiiD.-ielf  the  in- 
terpreter of  theprejiiUi-ce  which  n'as  formerly  current  by  suying,  "  The  CuBtom- 
aiy  law  ignores  the  aU|)el:BtitiaIi  of  the  formula);  it  has  fre«d  itself  from  the 
Homan  aiibUetiea  in  order  to  reelothe  itself  with  a  aharacter  of  equity  which 
is  more  in  conformity  with  the  Germanic  spirit. "  Aa  to  formalism  in  the  old 
Gennaiuc  law,  c/.  Heushr  and  Zeliinifer;  tu  to  procedure,  BT'innm,  "Ent- 
stehung  d.  Schwmgeriiphte,"  1S72;  "Wort  und  Form  im  AJtfrani.  Prozess," 
18(18  ("Forsch."  p.  260),  French  traos,,  '-Rev.  crit,."  1871. 

'  This  rule  has  been  generally  accepted  .since  the  lime"  of  the  writings  of 
Sohm,  ISTfi.  There  are  still,  hoivever,  aome  divergencieii  from  it.  Cf,,  a.3  to 
these  various divergcncioB:  Siegtl,  "D.  R.G.,"  'A?^\  Lof^iing  and  Tfufpenin,  ov. 
cil.  Pertile,  IV,  4ft6,  maintsuns  that  consent  alone  was  obligatory.  The  only 
old  text  which  he  citM  which  carries  with  it  any  proof,  "  Rfttcbis,"  1  is  not 
decisive.  Heualer,  I,  70,  See  also  "Lint.,"  15.  78.  Awordiing  to  this  learned 
■nan  the  formalities  that  were  made  use  of,  tne  presence  of  the.  judgei?  or  of 
wilneasea,  the  drawing  np  of  a  writing,  —  in  fact,  everything  could  be  accounted 
for  by  practical  reaaona  whose  effect  la  still  felt  in  the  law  of  our  own  timec; 
the  parties  had  recourse  thereto  «ith  the  single  object  of  insuring  proof  of  their 
contract;  if  these  formalitiea  or  conditions  were  lacldna  the  contract  ran  the 
rvHlt,  not  of  being  annulled,  but  of  not  being  proved:  "Bai.,"  15,  12:  "charta; 
auttcatea  utpoetca  non  sit  contentio."  Theue  reasons  had  tbdr  influcace  over 
the  post,  we  admit;  but  the  part  played  by  them  is  secondary  in  the  very  old 
law;  they  are  pow&rledd  to  explain  the  eisfiential  characterietica  of  the  sy^ein 
of  contracts. 

•  ChaisentarHti,  p.  252.  —  Heusler,  II,  227:  observe  the  remarkable  num- 
ber of  preeautiooa  taken  in  the  old  deeds  to  prevent  the  violation  of 
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primitive  times  are  ooncerned,  the  only  formula  which  is  applicable 
is  the  follofting:  "To  promise  and  to  keep  that  promise  are  two 
different  things."  '  And  such  is,  even  still,  only  too  often  the  ethics 
of  the  man  of  the  people;  a  verbal  eng:agement  has  little  weight  in 
his  eyes,  he  dc»e3  not  show  any  ver>'  great  scruple  as  regards  vio- 
lating it  when  he  know3  that  there  are  no  means  of  holding  hini 
to  it;  he  only  feels  himself  bound  by  the  obligation  of  an  oath,  by 
the  giving  of  a  pledge,  or  by  the  intervention  of  &  notarn.'.  Let  us 
cany  back  this  state  of  mind  into  the  past  and  generalize  it,  and 
then  we  shall  be  able  to  understand  the  old  theory  of  contracts. 
The  majority  of  transactions  took  place  in  ready  money.  In  those 
Cases,  which  were  at  first  exceptional!  and  then  becAme  more  and 
more  numerous,  in  which  contracts  did  not  call  for  immediate 
performance,  the  obligation  hud  to  be  supported,  in  order  to  be 
valid,  by  a  material  element  or  a  formal  element;  in  other  words, 
there  were  two  sorts  of  contracts,  —  roaj  contracui  and  formal 
contracts.'  The  former  are  only  an  image  of  the  transaction  for 
cash,  an  imitation  of  the  exchange.  As  to  the  others,  they  have 
been  likened  to  the  Roman  stipulation,  but  with  the  difference 
that  the  latter,  under  this  classical  form,  was  reduced  to  the  pro- 
nouncing of  the  "verba,"  to  the  interrogation  and  the  reply, 
whereas  they  admitted  of  the  gesture  and  the  word  at  one  and  the 
same  time  ("  Hand  und  Mund  ");  the  will  of  the  parties  is  shown 
to  the  eye  and  the  ear,  in  conformity  with  the  rough  habits  of  that 
time.  The  old  Germanic  law  is  thus  formalistic  in  the  theory  of 
contracts  as  well  as  in  that  of  the  tfatisfer  of  ovnersbip.'  It  is  also 
formalistic  in  procedure,  which  is  only  tlie  putting  in  motion  of 
real  rights  and  obligations;  until  the  thirteenth  century  we  see 
the  application  of  the  maxim;  ''Qui  cadit  a  syllaba  cadit  a  tota 
causa";  more  than  this,  a  mistake  in  a  single  letter  can  produce 
this  effect;  if  we  are  to  believe  Bracton.  who  was  here  improving 
upon  the  strictness  of  the  old  law  of  the  Quiritcs,  the  simple  fact 
of  incorrectly  writing  one's  name  in  a  writ,  —  for  exami)le.  adding 

one's  given  word;  to  what  end,  if  one  could  have  counted  an  tbe'Meuteche 
Mauneawort"? 

'  Loiifri.  660;  Bttgado,  "  Pn>v.,"  p.  16-  This  *as  also  said  of  the  Nanaaaa. 
Cf.  formulie  und  symboU  uncd  in  children's  gtuncs!  "M^ltiaine,"  I,  29  c( 

*  A  dutinctioD  brought  out  Brst  of  all  bv  fl.  Sohm,  "Zf.  Privatr.,"  1874, 
24«;"ReehtderEh(«ehl.,'' 1876,p.24,  O/- //er«I«r,  II.  228.  To  the  contrary, 
Loening  jind  Theemin.  op.  cil.  C/.  views  held  by  KoKoUwakif,  p.  110,  on  tb« 
RussL&n  "  Pravda." 

*  Amira,  "Recbt,"  p,  138;  Schroaier,  p.  59.  Saxon  oustonu:  "curvalia 
dieitia." 
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an  "h"  CBracthon),  would  cony  with  It  the  loss  of  tfee  action.' 
They  never  went  to  thU  extreme  as  far  as  contracts  were  con- 
cerned.^ But  it  is  none  the  less  interesting  to  observe  therein  the 
action  of  this  tendency,  whose  effects  are  noticeable  in  every 
branch  of  the  law,  and  whose  strength  increases  and  detrelises  ac- 
cording to  its  surroundings  and  the  hindrances  offered  to  it,  It 
relates,  as  we  have  sald^  to  the  habits  of  mind  and  the  Importance 
which  juridical  acts  had  in  former  times,  because  entire  families, 
and  not  individuals,  foimd  themselves  bound  thereby.* 

This  explanation,  which  is  due  to  R.  Sohm  (IS76),  has  been  cor- 
rected and  perfected  in  these  last  few  years.*  It  has  been  pointeil 
out  that  the  category  of  real  cotUracts  was  &  rather  later  creation; 
the  oblifjations  arising  from  this  category  of  acts  were  at  first 
nothing  but  obligations  "ex  delicto,"  because  in  the  failure  to  re- 
store the  object  which  was  lent  or  the  object  which  was  deposited 
there  was  seen  an  offense.  In  the  case  of  formal  contracts,  which 
would  be  more  andent  ones,  there  has  been  an  attempt  to  account 
for  their  formation  by  means  of  a  system  wherein  conjecture  plays 
a  rather  important  part,  but  which  has  the  merit  of  connecting  the 
contractual  obligation  with  the  obUgotion  "ex  delicto"  »nd  of 
giving  some  reason  for  the  importance  of  the  old  practices  of  the 
pledge  and  the  giving  of  surety  in  the  formation  of  contracts.  The 
idea  that  the  old  Germanic  law  only  knew  transactions  in  cash  is 
started  with.  As  to  a  contract  giving  rise  to  an  obhgation  in  the 
future,  no  trace  is  presented  of  it,  and  this  is  easily  understood, 
for  the  public  powers  were  not  invested  with  the  necessary  au- 
thority to  compel  the  carrying  out  of  engagemeTits  entered  into  by 
individuals.   The  first  obligation  "ex  contractu"  was  that  of  pay- 

'  Bmdon,  to.  1886,  This  etccsfl  or  formaJism  U  espcicially  to  bs  observed 
in  the  Anulo Norman  procedure. 

'  Acmrding  to  Heualer,  1,  ftft,  formalism  arid  eymboliBm  were  cooaciously 
crenled  by  the  priratly  class  nith  tlic  object  of  piving  the  people  a  hiKher  idea 
of  Ihe  law  as  well  a&  or  relipoTi .  At  any  rate,  sjiabols  and  formalUiert  hnnnoa- 
ixed  with  the  papular  inatlnct  acid  with  the  cuatoma;  oabody  stiw  aa  onnoyiuice 
in  them,  ae  one  b  tcmptfxl  to  believe  to-day. 

'  Koi'tUewfiky,  pp.  86.  lOS,  cleaflv  brings  olit  the  influence  of  the  family  >?odi- 
munity  ovc^rthclaw  of  contraetH.  la  the  last  aOBlysisthe  father,  in  his  positinn 
as  head  of  the  family,  is  the  oaly  one  who  has  a  right  to  make  flRrwini'nfi.  Cf. 
p.  1 17  (law  of  Ireland;  The  obligation  which  is  not  ratified  by  the  relatii'^  is 
□ot  bind  inn). 

*  On  thla  point  «ee:  Heuatfr.  I,  19,  II,  22i^.  S,"*;  Amim,  "0.  R.."  I.  22; 
11,  4.5:  "Recht."  lai;  Puntnclmrt,  ".Sehutdvertraj;,"  p.  73.-0/.  flrunnff, 
"D.R.  G.,"  S  102;  "Gnindi."  toc.cit.:  .SjefjtJ,  "V>r^prc<:hen,"_]873.  — Mmr« 
ami  Punt!fck'irl  fp.  114)  cootTMl  tito  debt  with  the  respoiisibillt^;  he  wlio  ia 
rf^puQsibie  for  &  debt  b  aoi  always  a  debtor;  be  who  u  &  debtor  u  not  alwa.ya 
held  reapoikiible. 
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ing  the  composition  due  by  reason  of  an  offense;  the  man  who  had 
bwn  judged  guilty  had  not  always  at  his  disposal,  in  the  midst  of 
the  "mallus/*  the  nec^saiy  amount  to  pay  the  thing  off  entirely; 
he  had  to  go  into  his  house,  gather  together  his  resources,  and  evt-ri 
have  recourse  to  his  relatives.  He  was  allowed  to  gain  time  upon 
condition  of  furnishing  his  creditor  with  a  pledge  or  a  hostage 
(which  amounts  to  the  same  thing,  for  the  hostage  is  only  a  hving 
pledge).  It  was  really  rather  pajiug  the  creditor  than  entering 
into  an  obligation.^  Thus,  having  in  his  possession  a  thing  or  a 
person  over  which  he  had  a  true  right  of  ownership,  the  creditor 
ran  scarcely  any  ri,sk;  if  he  were  not  paid  when  the  payment  fell 
due,  he  was  free  to  satisfy  his  vengeance  upon  the  hostage  that  had 
been  placed  in  his  hands.  The  debtor  would  have  been  dislion- 
ored  if  he  had  not  made  every  effort  to  set  free  the  relative  or  the 
friend  who  was  held  in  the  house  of  the  creditor  on  his  behalf. 
Also,  very  often  the  ple<ige  was  of  such  a  nature  that  it  was  mude 
a  point  of  honor  to  redeem  it  (a  ring,  etc.).  In  tliis  way  the  <sm- 
ception  of  the  binding  contract  was  arrived  at,  and  also  that  of  the 
contractual  obUgatiun.  which  differed  from  the  primitive  obli- 
gation "ex  delicto."  which  latter  was  carried  out  by  means  of 
vengeance  or  composition,  The  real  pledge  becomes,  no  longer 
Indispensable,  and  people  are  content  with  an  apparent  pledge  on 
the  day  when  public  power  can  be  counted  upon  to  bring  about 
tlie  carrying  out  of  the  promise.  The  hostage  degenerates  into  a 
surety  and  becomes  less  necessary;  the  debtor  serves  as  his  own 
surety;  if  he  doea  not  carrj'  out  the  obhgation  he  must  give  his 
body  to  the  creditor  as  a  hostage,  anil  his  property  as  a  pledge. 
The  judicial  contract.^  the  only  one  which  was  known  at  first,  is 
propagated  and  developed  aa  a  consequence  of  the  arbitral  char- 
acter of  the  old  jurisdictions;  it  depended  upon  the  parties  whether 
they  should  submit  their  differences  to  the  judges,  accept  their 
sentences,  and  carry  out  the  measures  which  they  might  prescribe. 
Hence  the  part  played  by  procedure  was  essential  only  in  the 
case  of  contracts  of  this  nature.  And  on  the  same  t>T>e,  and  with 
the  same  force  and  the  same  effects,  cxtTajitdicial  contracts  entered 

»  "Roth.,"  346;  "Bur^.,"  19.  5;  107,  7.  As  b  pcneraJ  rule,  one  had  to  pin- 
Vide  a  surely,  with  a  fiftitioua  p!*djrc,  rather  than  a  real  pledge,  for  he  who  wtus 
Buffiriently  wpstlthy  tcEumwh  ap!(.xif!i:  equivalvol  to  tW  objwt  due  would  have 
found  it  simpler  io  pay  hm  debt, 

'  Brvnuff,  11,  340,  3W:  i-sLstence  ftt  A  very  *iiriy  d*W  of  i*n  cxtra-jufiieifli 
contract  iniMidod  to  ht^n  ihft  pr<M»ediDKS,  " StTeit.g*ding."  Cf.  "vadimo- 
nium"  at  Rome;  Wodon,  p.  58;  '''C^.,"  818-19,  18  (1,  '-Cartffi  Sem.," 

10;  "Form.  Tur.,"  6. 
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more  and  more  into  common  usage.  The  formalism  of  the  "wadi- 
atio/'  the  freqtiency  of  pledges  and  guaranties,  are  the  persistent 
survivals  of  this  primitive  system.  The  word  "engagement"  it- 
self, in  the  senae  of  an  obligation,  has  no  other  origio. 

§  3G3.  B«tU  Coutrftctt.  —  The  typical  one  of  these  contracts  is 
lending;  ati  object,  "  res,"  13  furnished,  "  pnestita,"  by  one  person 
to  another;  the  "acdpiens"  is  held  bound  to  restore  tlie  thing 
which  has  been  receivwl,  and  one  can  say:  "re  contrahitur  obli- 
gatio."  '  But  the  fact  of  not  restoring  is  an  offense  which  gives 
rise  to  the  "faida,"  or  to  the  payment  of  a  composition,  The 
same  idea  is  applied  to  the  deposit,  which  the  barbarian  language 
does  not  distinguish  from  the  lending  of  something  to  be  used  or 
the  lending  of  something  to  be  consumed;  it  is  still  applied  to  the 
granting  of  lands  by  way  of  benefice  or  tenure  at  'ft'ill  ("com- 
mendatio")-^  The  bringing  together  of  facts  which  are  as  dif- 
ferent as  these  is  understood  without  difficulty,  on  the  theory 
which  we  are  setting  forth;  in  all  these  cases  the  offense  is 
the  same;  it  consists  in  withholding  the  property  of  aiiothier.* 
As  a  very  natural  consequence  of  this  idea,  the  "accipiens"  will 
only  restore  that  which  he  has  received;^  he  will  give  back  noth- 
ing more.  The  loan  for  interest  appears  in  such  a  system  like 
something  abnormal;  except,  however,  in  one  case,  i.  e.  where 
it  relates  to  the  domestic  animal;  the  increa,se  of  a  flock  is  a 
natural  kind  of  interest,  whose  restitution  is  imposed  in  the 
same  way  as  is  that  of  the  flock  itself.'   As  to  date  of  maturity, 

'  "Sal.,"  52;  "Rib.,"  &4:  "Boa.,"  1;  "Wib.."  10,  1;  13,  14;  "Roth.,"  227; 
"  Liut.,"  137.  CJ.  Kovaleu-sky,  p.  129:  loan  in  groin,  in  doroeatic  aaiinoJa. 

'  Kowilewskji,  p.  130  (Swedish  law).    Cf.  Romflu  tenure  at  wiL. 
'  '  "Qui  megligit  censmn  perdat  agruni";  there  is  no  question  of  compelling 
the  "aceipiens   to  jiay  the  reat.   He  is  accuswl  of  poasossing  "ninJo  ordiDe," 
HnulcT,  1 ,  395.  He  ia  treated  rather  like  a  thief.  —  Cf.  the  Romao  expression, 
-' tc*  alienum." 

'  The  natural  composition  in  a  case_  of  this,  sort  would  consist  in  giving 
back  the  thing  which  had  been  lent;  being  allowed  to  restore  something  else 
wcvuM  he  a  favor  to  the  debtor.  With  the  "ex  delicto  "obligation  it  was  under- 
etwxl  that  the  borrower  should  bt^  held  reaponaiblo  for  accidents.  Cf.  the 
Swodish  ma^itn,  "That  which  ■»  borrowed  cabliot  be  destroyed,  cither  by  file 
or  by  water."  Bill  this  severity  wae  quickly  depfirtcd  from;  cJ-  KomUwsky, 
p.  133.  141,  Dc-btor's  oath  ftf  innocetiw:  Hemler,  11,  262.  The  distinetion  be- 
tween fault  and  accident  was  introduced  first  of  all  for  soecial  casM  (the 
natural  denth  of  an  animal,  robbery  by  an  armed  man,  etc);  in  the'  end  the 
theories  of  the  Roman  Inw  on  fraud,  fnuit,  and  accident  came  to  be^  borrowed : 
"Roth,,"  138,  1,52,  178  ("exceptio  inevitavele  cauaa");  "Wca./'&S,  1  etseq.: 
"Bai.,"  15;  "Lint.,"  13I;  " Sachaenap./'  3,  5.  3  «4  seq-i  4i «.  18;  "3chwiJ> 
eiwp.,"  18.5,  212. 

'  iy.  the  Komao  Jaw,  The  "L,  Sal,,"  52,  does  notepeak  oriatareat.  Kovg- 
leiMky,  pp,  1313,  ISSffflcj.,  points  out  that  the  Bj-Btera  of  interest  came  into  exut- 
ence  as  a  congequeaco  of  the  leading  of  aiutaaJs,    From  thoaoe  arose  the 
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they  gave  little  concern  to  that.  It  airi^-es  when  it  pleases  thr 
lender  to  reclaim  hh  property,'  In  a  similar  case  the  Salic  Law. 
under  title  of  "De  rem  pristita,"  provides  against  the  recalri- 
trant  debtor  a  prcwedure  tending  to  inflict  upon  him  peouniai^' 
penalties;  his  resistance  is  finally  overcome  either  by  means  of 
a  privat*  distraint  or  a  judicial  distnunt  upon  his  movables,  as 
in  the  case  of  "  fides  facta."  ' 

Moreover,  if  the  conception  of  the  real  contract  did  not  appear 
at  all  at  first,  it  was  substitntM  for  that  of  the  ofFonae  by  the  time 
ci  the  barbarian  period.  The  example  of  the  Romaa  lanrs,  the 
necessity  of  taking  into  account  the  will  of  the  parties,  economic 
changes, — everjthing  contributed  towards  this  result;  but  this 
law.  which  was  of  the  second  stage,  had  difficulty  in  freeing 
itaelf  fn>m  the  primitive  rules.* 

Sfde  took  place  most  of  the  time  for  cash;  it  de^nerated  into 
barter,  and,  consequently,  there  was  no  reason  to  ask  If  it  were  a 
contract  by  consent  or  a  real  contract;  an  obligation  in  warranty 
might  result  therefrom^  but  one  which  was  rather  of  a  delictual 
nature.*  When  immediate  performance  is  not  possible  on  both 
sides,  and  only  one  of  the  parties  performs,  certain  te5rts  aiy 
that  sale  has  only  just  begun.''   It  seems  that  they  went  further 

foDonring  ooIouUtjonB  among  tb  e  Osaetca :  he  who  lenda  a  caw  haa  b  ri^t  »t  the 
eai  of  the  yvai  to  a  cow  aod  a  calf;  at  the  end  of  Ivo  yeans,  to  two  cowa  and 
one  calf  (for  the  calf  may  have  turned  out  to  be  a  heifer)  and  ao  oa.  On 
this  bodis  the  amount  of  int«feat  iacfenses  very  rajiLdly,  the  cftpttjd  ia  doubled 
in  two  j'-eors.  Aku  the  question  of  dobtd  among  <i\d  societies  becomes  an  ex- 
tremely seriouB  one.  Cj.  the  Celts:  Catar,  "De  B.  G.,"  VI,  15;  Romans, 
Greeks,  etc, 

■  The  Oeseteg  have  been  known  to  keep  on  object  which  hud  been  lent  thorn 
for  64  years:  KvoaUwuki/,  p.  1:39.  There  le  do  prescription  in  thdi  law.  Time 
doea  not  wipe  out  injunea. 

*  "Sal.,''_52:  following  three  flummonaes  (with  "aolem  colloc&ri")  mode 
by  the  creditor  at  intflrvabf  of  seven  iliiys,  and  PAch  one  carrying  with  it  in 
case  it  W  disroiftrded  «  fmc  uf  3  "  sol.,"  tli«  debtor  who  will  neither  reatoro  the 
thing  nor"  lidem  fnwre  redden  di "  Ld  wudemtned  lopay  15"tiol."ove!r(uid  iibove 
the  amount  of  hia  debt.  Cf.  "Sal.,''  ih,  2  and  50,  2;  56, 1  (putting  outside  of 
the  law).  On  thia  teart,  cf.  GtS<ktn,  "  L.  Sal  ,"  p.  202  tbibl);  .SoAm,  "I'roe^d. 
de  la  L.  Sal.,"  FrPQch  Irana,,  p,  34;  IToifon.  p.  4.3.  Ac^TjrdinR  to  Gtffcken.  loe. 
cii.,  the  i3;i)ni«(ion,  "  culjmbjlia  judic^tur,"  shows  us  that  the  law  inti'rvL>ned; 
after  the  sentence  of  condeoination  had  been  pronounncd.  there  was  cibviouslj" 
no  further  use  tor  the  procedure  of  execution,  that  ia  to  say,  for  distraint: 
Wnw/cr,  II,  234  (dtscusfiion  and  bibl.);  Keure  tk  Saffclare  (in  WarTtkotnig, 
■■llandr.  Stants,  u,  Bcchisg.."  HI,  p.  43).  Cf.  tmmerwahr.  "KiindLiiung."  IS96. 

'  Tk^-^'-i".  aec  "Testes."  "Prfit,"  "EWpflt."  WffiMfor,  II.  217,  maintMtv 
that  the  "  mutuum  "  ia  the  only  one  which  law  bwome  a  repj  contrail;  the  idea 
of  a  ton  lirtJi  |*etairtl«d  in  the  ciuie  of  the  deposit,  the  ptivlge,  and  lending;  and 
sale  has  <iDnetituted  a  separate  contract  ('Oameijt  money). 

'  "SaJ.,"  37, 47;  CJ.  at  Rome  the  action  "auctoritatis":  Girard,  "N.  R.  H," 
I8S2-4. 

•  Bqfer,"MitteWi.,U.B.,"  oo.  6  (in  836) ;  "  vendere  cepcram Thesnlcb 
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and  saw  in  unilateral  performaiKre,  whether  total  or  even  partia!,' 
the  source  of  aa  obligation;  the  vendor  who  had  delivered  the  thing 
sold  could  demand  the  price,  and,  eonversely,  it  was  necessarj'  that 
the  buyer  shouJd  have  paid  the  price  before  he  eould  demand  de- 
livery of  the  object.  A  part  performance,  or  even  an  accessory 
performance,  —  for  example,  earnest  money,  —  was  likened  to  an 
absolute  taking.'  An  analogous  evolution  took  place  in  the  case 
of  a  contract  which  b  scarcely  related  to  sale,  that  h  to  say, 
betrothal.^  Another  analogy  is  to  be  found  in  the  Lombard  gift  by 
means  of  "  Launegild,"  which  ia  a  pretended  sale.^  Thus  sale  at  one 
time  became  a  veritable  real  contract,  before  regaining  the  form,  in 
which  it  depended  upon  consent,  of  the  classical  Roman  law,* 

§364.  Fonnal  Contract."  "Tidon  Tacta/*  "  Arramitlo,"  "Wadi»- 
Uo."  — The  Salic  Law,  in  t.  50,  ia  concerned  with  this  under  the 
name  of  "fides  facta";  it  h  the  "fealty"  or  "sworn  faith''  of  the 
feudal  period/   Elsewhere  it  h  qualified  as  "arramitio"'  and  as 

made  for  oaah  Sehtoeder,  p.  204  (fontta:  Sohm,  op.  at.).  Id.  m  "Rib  ,"  56, 
60.  We  find  in  the  formulas  and  de&ds  that  thest&temcnt  of  th^  payment '» 
insisted  upon:  Th^enii),  "Textea,"  Table;  Renh-e,  '"Form.,"  I  (rfal&.'ij:  Par- 
detsna,  "Dipl.,"  II,  393,  400,  806,  etc.  Excbonge:  PaTdeatm,  Ond.,  LI,  iiO; 
Loerach  and  Sckr.,  2,  do.  22. 

'  "Wis.."  5,  4,  5  f'-pars  precii"};  5,  4, 3;  "Bai.,'*  16,  2.  C/.  "Bur?.,"  52, 
3;  107,  8;  Roth.,"  215.  Eowever,  the  paj-ment  of  tbe  whole  price  might  be 
neceasary  in  order  to  obtain  the  delivery  of  the  thing  eold:  Sohm,  ''Eheschl.," 
p,  26,  n.  9.  Schm&ter.  p,  294,  departs  from  this  idea  and  dcniea  tiiat  during 
the  barbarian  pericHl  s.nle  h&d  become  a  real  contract, 

•  Diecnasioq  as  to  the  nature  of  earpest  mnney  infra-  Is  it  a  r?du;ctjon  of 
tho^  COIlttMtu id  prestation,  a  pBrmeat  on  adFoulit,  Or  &  svmbol  givilig  the  Ic^aX 
force  to  oonacrt?  "Wi9.,"5, 4,4';  "Bai.,"  16, 10;  Popwn,35.  Cf.  Dig.,  IS,  1,  SS. 

»  "Wtft.,"  3,  1,  3;  PapUn,  27;  "Cod.  Just.,"  6,  1. 

•  Cf.  post,  "GifU."  Pappenheim.  "Launesad  und  Gorethinx,"  1882 
("Unters.."  fay  Gierke);  Vai  de  LOnre,  "Z.  S.  8.,  G.  A.,"  1883,  16;  Schroeder, 
p.  295;  Header.  I.  84. 

"  Contra,  Heualer,  II,  247.  ac«»rding  to  whom  sbJc  had  become  an  "arrhal" 
contract,  or  one  concluded  by  a  RperiiiT  means,  —  namely,  the  giving  of  I'ameat 
money  (''arrhea"l,  which  waa diatinGt  from  both  the  "res''  and  the  "wadiatio." 
Cf.  Amira,  "O.  R.,"  II,  342. 

•  This  ejcprtwion  liiw  a  double  mefminK:  W  &  fonnp4  contract,  that  ia  to 
say,  one  entered  into  by  means  of  certain,  formalitiea;  (6)  a  valid  deed,  without 
any  settk'd  eonaidoration,  and  merely  valid  because  of  the  fact  that  the  fann&l- 
itiea  had  been  carried  out  (for  eiample.  the  atipiilation  at  Rome) ;  Kmrnlewaky. 
p.  UO.  Thfvenin^  "N.  R.  H.,"  1880,  77  e(  seq..  deni«a  I ho_ existence  of  the  formal 
contract  and  believes  thai  only  real  contracts  exiated  in  the  old  times.  See 
rapeclfttly  Esmtin  and  Heusler.  op.  cit.  The  latter  interprets  the  passage  from 
Tadliui,  "Germ.,"  24;      H,  234,  7. 

»  Cf.  ooat, " Oath. "  See tho  GennEin,  "  Triuwa,"  meaning  " fide« "  (" treva," 
"treuga  ),  ''TreugelSbmas"  ("promissio  fidei")  or  "Wette,"  designating  tha 
"(idea  facta,"  tbe  old  "wadiatio."  In  the  "Sachseoep.,"  I,  7,  "lovea" 
would  mean  to  eoBtrai;^  the  "Adw  facta,"  and  coasequently  tlm  pawt.^ 
would  not  make  any  allusion  to  the  new  principle  of  the  formation  of  contraeta 
'"solo  eonseriHu."    PogI,  "Feudal  Period";  fleutUr.  I,  07. 

•  "Adramire,"  "affrttmire,"  etc.,  which  mea.ua  to  atrengthea,  to  guaiantee, 
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"  wadiatio." '  It  is  by  this  means  that  the  old  law  progressed  from 
cosh  dealings  in  order  often  to  substitute  for  them  tranaactions  on 
credit  and  for  a  term.  The  "fides  facta"  conabted  in  a  unilateral 
promise  wliose  performance  was  assured  by  means  of  a  special  pro- 
cedure,' ffiiieh  is  thus  described  in  Salic  Law.  Sliould  the  debtor 
refuse  to  pay,  he  shall  be  liable  to  a  fine  of  fifteen  sous;  if  he  persists 
in  his  refusal,  the  creditor  carries  the  matter  before  the  "mallus" 
and  there  calls  upon  the  "thunpnus"  to  pronounce  the  execu- 
tory formula  against  him,  "qui  fidem  fedt  et  debitum  debet";  at 
the  same  tim'e  he  makes  known  the  object  vt-hich  is  due  him.  Thus 
summoned,  the  "thunginus,"  without  any  esamination,  without 
any  discussion,*  pronounces  the  compulsion,  —  "nexthe  canti- 

to  proniiso  ((or  eitftmplB,  to  furnish  a  proof  or  an  oath).  CJ.  the  Gothic 
"hjanijan  affigere";  Schraaler  likeas  it  to  "stipvilBm  afEgere,"  to  throw  the 
"featuca"  into  tbe  clothing.  Th^eenin  wrongly  translates  "Bdramiro"  by 
drawing  to oneaelf,  invoking  (a  proof),  "N.  R.  H„"  1879,  331:  WodQn.p.  53; 
Eimdn,  <fp.  cH.;  "Sa].,"  50,56,  57.2|  "Ed,  Cbilp.,"  7;  "Rib,,*' 30,  65^^8,21; 
67,2;  'UlBm./' 36,  3;  "CBpit.,"  809,  14;  SlS-Sit),  io;  D.  Vais^^te,  no. 5;  "L, 
P&p.  Kar.,"  2S.  The  1it«rary  doeuaifinta  of  th«  feudal  Middle  Aces  aad  tha 
legal  texta  of  the  ihirlcenth  century  use  the  word  "airaiair"  with  the  sama 
meanings:  Go/Ufroi/,  "Diet.,"  see  Reiiart,  14315;  CkevaHer  ta  Charreite, 
p.  731.  Battle,  "arramip."  meaning  duel  pledged:  "Asa.  de  JSrua,,"  ad.  B., 
Table,  see  "Duel,"  "BataiUe;"  Bmunuinoir,  39,  19  and  74;  P.  de  Fonfatrw*. 
23.105h25;  "Et-deSt.  Louis,"  11.29;  "Ord.  dea  MwoufB,"  "N.R.  H.,"  1878. 
pp.2M  214;  ItagMaii,6eeDuCange,  "Z.S.S.,"  1S32;  "O.A.,"22a;  Hermann, 
Mobilian-iadic."  p,  vi, 

'  "Form,  Mcrkel,"  39;  ThAitnin,  bo,  lU:  lAndtnbr^  19;  Bignon,  27; 
"Boi,,"  2,  14,  etc.;  Wodon.  p.  61.  CL  the  UMman  "Wett*,"  which  is  a 
pledge  furnbbied  by  the  debtor  (etake);  "pfant,"  a  pl«<ige  diatnined  upon, 
or  taken  by  tbe  creditor;  Smntier,  11,  445.  The  huta^  appean  as  a  pledge 
in  tbe  foilowiR  axpreasion:  "lib&r  qui  se  loco  iradii  in  aitariua  poteatatem 
Eommiserif:    Cap."  803,  o.S{1.114J. 

•  CJ.  aa  to  the  Pansal  Aat,  the  theory  of  R.  Sohm,  "  Proc6d,  do  la  L.  9al, 
Ft.  trans.,  1873.  According  to  tbe  itlustrious  Germain  acholar,  thi&  act  would 
be  halfway  between  the  acts  of  law  and  tbe  jtidicia]  procMurn;  it  might  be 
qualified  aa  a  "SelbsthUlfe,"  whicb  lia^i  b«.-n  loaiJe  regubir.  In  our  time 
public  authority  ^one  can  ndmiiuster  the  riitht  of  rmdering  juatioe;  this 
Wm  not  so  in  the  old  law,  where  the  mGn  individual  had  a  share  of  tbi«  right; 
be  waa  recogniml  as  having  a  power  of  coercion  by  thi;  use  of  tbe  fotmal 
ftct  (a  verbal  dHl&ration  Acoompant^d  by  cert^n  fortnaliti»);  dtBobedi^QM 
to  the  injuBctioii  oontfsin&l  therein  meant  the  pajTaent  of  a  fine.  Sohin 
perhaps  eicaKerat«ia  tbe  importance  of  the  formal  'w!t,  at  least  in  the  case 
of  the  Salic  Law,  for.  aa  Gefloken  points  out,  in  Titles  50,  a1.  where  Sohm 
only  sees  an  extrajvidicial  propediuw,  the  words  "culpabilis  judicetur"  imply 
the_ intervention  of  the  "mallas,"  or  a  judicial  Bentance.  Cf.  tbo  prooedure 
agaimt  the  "homo  migraiu,"  Thus  jurficiiil  procedure  would  not  have  been 
reatrietod  in  the  matter  of  oiJenses,  aa  .Sohm  hm  seemed  to  t  hink,  Whatever 
may  be  the  fact  on  this  point,  there  ia  no  doubt  that  tbe  " Selbathblf e "  and 
fgrmaliam  for  a  long  time  played!  a  very  important  part  in  procedure  (for 
ewnple,  adjoununent,  part  tak«i  bv  th«  partted,  c&lling  upon  judgM  ta 
iudge,  etc.):  Brufliwr,  "Onmde,"  (  <);  N.  TaiiuiuM,  "Arch.  Giuf.."  JCI,  3 
{iWSl,  "Fidem  facew,"  On  the  criticisms  of  Th^vnin  and  Behrmd,  rf. 
"Z.  S.  S.,"  18S2,  "G.  A-."  22&. 

*  Then  fs  so  room  here  for  a  procedure  based  upon  the  hearing  of  both 
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chio,'  ego  illo  in  hoc  quod  lex  Salega  ait."  This  permits  the  cred- 
itor to  proceed  nith  the  execution;  he  forbids  the  debtor  to  pay 
anj-thing  to  anybtxiy  or  to  give  any  pledge  of  payment  before  he 
shall  have  exonerated  himself  with  regard  to  the  creditor:  "The 
posseasiona  of  the  debtor  are  under  attachment  in  his  hands  nnd 
cannot  be  moved  until  the  day  when  he  shall  have  paid."  Fol- 
lowing this,  three  times,  from  week  to  week  {"  per  tres  nondenas"), 
he  goes  to  the  houae  of  the  debtor  and  summons  him  to  perform 
the  obligation,  waiting  for  this  to  take  place  until  the  setting  of 
the  Sun  {"solera  ei  collocet").  Each  summona  which  remains 
without  result  means  the  payment  of  a  fine,  whose  amount  in- 
creases the  principal  of  the  debt.  By  this  indirect  means  of  com- 
pulsion the  carrying  out  of  the  "fides  facta"  would  be  assured 
in  the  majority  of  instances.  If.  however,  the  debtor  defies  an 
accumulation  of  fines,  the  creditor  has  two  means  of  putting  an 
end  to  his  resistance:  1st,  the  first  one  consists  in  himself  dis- 
training upon  the  movables  of  the  debtor;'  2d,  the  other,  in 
causing  them  to  be  distrained  upon  by  the  "  grafio  "  of  the  locality 
assisted  by  seven  "  rachimbourgs." '  He  can  choose  between 
private  distraint  and  judicial  distraint;  but  undoubtedly  this 
was  not  so  in  the  ancient  Salic  Law;  private  distraint  was  the  only 
way  which  was  open  to  him;  he  proceeded  with  it  at  his  own  risk 

pulies  because  of  the  formalities  of  the  "  fides  facta,"  according  to  the  opinion 
i^hicli  is  vcTV  wiiJespread:  or  because  there  baa  already  been  a  judgment,  b3 
has  already  "been  jjoinled  out.  —  The  judgment  coitdemns  one  man  to  pay 
or  to  pve  a  pliedge;'  Rosiire,  "Form.,''^  noa.  463,  467,  468.  ttettsler,  U,  232 
B,  5  (Ljibl,  on  this  disputed  point),  also  admits  that  fro-m  the  barbarian  poriod 
oa,  the  seDtencB  hod  exetutorv  force. 

,  '  "Xexli  canthichua"  in  Ms.  No.  1,  ed.  Ifesisls,  is  translated  by  "ad- 
fitringaa"  in  the  Emendata.":  Brunner,  "D.  R.G.,"  11,447.  Etymologj-: 
Kern,  S  138. 

'  "L.Sal.  Capjt.  eirtrava^.,"  73,  ei.  Heaaets  C'depipioribua");  he  who  carries 
out  the  "  pignoratio  sine  judice"  before  thfi  "nejrti  canthichio"  loses hla claim;  if 
the  "pignoratio"  ianot  well  founded  he  incurs  a  fine.  On  this  text  cf.  Geffck'tn^ 
p.  245,  bibl.).  One  must  conclude  from  this  that  the  creditor  after  the  '''nexii 
canthichio"  "cnay,  if  he  atls  'bcnf,'  proceed  in  person:,  'sine  judice,'  with  ihe 
distraint  upon  goods  of  his  debtor.  '    CJ.,  however,  SchToeder,p.  280. 

*  Contraveray  un  the  point  of  kaowing  whether  the  |  3  of  Title  50,  of  the 
Salic  Law,  ia  a  contloufttion  of  j  2,  or  wheiner  it  provide-''  for  a  distinct  supposi- 
tion; from  the  time  of  Siegel^  "Gpsch.  d.  d^utsch.  Gerichtaverf,,"  1S57,  S  5, 
this  laat  opinion  is  the  moat  widespread:  Wod<m,  p.  23  a  seq.;  Gefeken,  p.  19ti. 
Cf.  post,  "Execution."  —  The  vromUaor  who  does  not  carry  out  his  promise 
on  the  day  appointed  ia  conaidered  as  "jectivus,"  and  againat  him  one  can 
carry  out  the  distraint  upon  movables.  The  word  "  jectivua"  (cf.  "  jectare") 
18  perhaps  to  be  explained  by  the  throwing  of  the  "featnca";  the  man  had 
proiniaed  "per  festuram  ";  perhaps  in  the  same  way  it  is  oonaidered  that  he 
failed  to  t^ry  out  his  promise  "per  festucam";  Srunner,  p.  38S;  "Form. 
More."  I,  37;  "Tur„"  33  aad  6;  "Cart.  Senon.,"  10,  28;  "Form.  Sen, 
Bee./'  li  W4dm,  p.  38. 
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and  peril,  for,  should  it  be  irregular,  he  lost  his  debt  and  was  him- 
self subject  to  a  fine.  It  is  very  probable  that  distraining  by  the 
"grafio"  and  the  "  rachimbourg3 "  was  only  introduced  into  the 
Salic  Law  by  means  of  an  addition  to  the  early  tert.' 

One  asks  oneself  bow  it  is  that  the  "fides  fjicta"  allows  of  the 
employment  of  a  procedure  as  forceful  as  this.  According  to  some, 
thia  would  be  an  intrinsic  effect,  a  special  virtue,  of  the  fonnal  act; 
from  the  moment  when  the  parties  had  conformed  to  the  custom, 
the  creditor  foimd  himself,  as  it  were,  armed  with  an  eiecutorj' 
claim;  he  was  free  to  act  against  the  debtor,  who  had,  to  a  certain 
extent,  condemned  himself  beforehand ;  the  more  or  less  absolute 
"Selbsthiilfe"  revested  as  of  right.  According  to  others,  the  effi- 
caciousness of  the  fonnal  contract  would  depend  upon  whether 
it  were  originally  made  to  rest  upon  a  "judicatum";  it  is  dear  that 
one  could  not  again  question  a  transaction  which  had  been  ad- 
judged; it  was  natural  to  proceed  at  once  with  execution.  In 
time  the  formal  contract  would  have  become  detached  from  its 
judicial  crigm,  to  be  applied  even  in  the  absence  of  any  order  of 
a  court.  One  would  be  constramed  to  accept  this  last  opinion  if 
it  is  true  that  the  first  obUgatory  contract  was  the  pact  based  upon 
the  composition  for  an  offense  fLsed  by  law. 

§  365.  Fomu  and  Caaei  in  which  th<  "Fides  Facta  "waa  applied. 
—  The  Salic  Law  teaches  us  how  the  "fides  facta"  was  carried  out. 
but  it  does  not  tell  us  how  thb  contract  was  closed  nor  in  which 
cases  it  took  place.  The  vague  terms  of  Title  50  might  lead  one 
to  suppose  that  the  judicial  "fides  facta"  and  the  extrajudicial 
"fides  facta"  are  there  being  considered  at  one  and  the  same 
time;  they  can  either  one  of  them  be  understood  from  these  forms.* 
Jllsewhere  the  judicial  "fides  facta"  is  dealt  with,  and  everything 
leads  one  to  believe  that  it  was  the  first  one  made  use  of,'  ad- 
mitting that  it  was  the  tj-pical  form.  It  consisted  in  the  promise 
to  pay  the  composition  incurred,  that  is  to  aay,  to  carry  out  the 
judgment.  The  procedure  of  execution  described  in  Title  50  of 
the  Salic  Law,  "De  fides  facta,"  thus  rested  upon  a  "judicatum," 

*  Wodm,  p.  31  el  aeo.  (vhrkiuR  mt«rprelationa)j  Bmnner,  II,  447,  448,.  iH 
(p&rl  plaved  by  the  ''grafio").  Cf.  Htualer,  II,  235.  Rom&a  ••Nexam," 
(fimrd,  p."  477;  "Z-  S  S  ,"  1901. 

*  OutUne  01  the  different  views  in  Wodan,  p.  40;  Behrend,  "Feetg-  He9ter," 
p.  81. 

»  TadttM,  "Gena.["  24,  foreaees,  however,  the  nnbling  drfjt, — that  ij 
to  isy.  an  extmiudicial  asrecnient:  the  st&ke  is  ooiy  a  pl^ge.  —  As  to  the 
SwedUh  and  Ittusian  law,  c/,  Kovalewsk^.  p  107;  j4mira  ''O.  R.."  I.  278 
(transfer  of  onuerahip) .  AccordioK  to  KoviJemky  the  Snediah  faaton" 
did  not  repreeeat  the  popular  aaaembly.  but  the  fuolly  conuaumty. 
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and  thi3  13  what  explains  why  every  resistance  was  forbidden  the 
debtor;  he  must  pay  up  at  once  aa  soon  as  he  has  been  judged 
guilty;  he  had  bcea  granted  a  delay  out  of  mercy;  perhaps  this 
was  the  judicial  delay  of  forty  days;  the  day  having  come,  there 
was  no  more  discussion:  he  was  obliged  to  submit  to  the  distraint. 
The  "fides  facta'*  was  also  very  frequently  a  pronuae  to  furnish 
proof,  to  appear  in  court,  or  to  cause  some  one  else  to  appear 
there.'  These  judicial  contracts  abound  in  the  old  procedure; 
they  were  the  means  by  which  one  succeeded  in  getting  execution 
of  the  arbitral  judgments  of  the  judges  of  early  times-  The  ex- 
trajudicial "fides  facta"  no  doubt  followed  closely  these  engage- 
ments made  in  court  (if  we  admit  that  it  is  not  so  old  as  they  were)  ' 
and,  6mlly,  the  procedure  laid  down  by  the  Salic  Law  was  applied 
in  every  case.  The  ^' fides  facta."  thus  became  a  general  way  of 
binding  oneself  which  was  applicable  to  every  agreement,  just  as 
the  Roman  stipulation  was.  after  it  too  had  been,  originally,  what 
one  might  call  a  contract  of  composition.' 

As  to  the  form  of  the  "fides  facta,"  we  leam  by  means  of  the 
law  of  the  Ripuarians  that  it  was  concluded,  "cum  festuca";^ 
other  documents  confirm  this  indication  or  show  it  to  us  being 

I  C/.  "Sal.,"!.  £6,  52,  57,  2;  58;  "Edit.  Chilp.,"  7;  "Rih.,"  68,  5;  "Sal," 
36,  1;  PankseMi*,  "Dipl.,"  no.  431,  434;  "Fomi.  Sen.  Rec,"  2.  Other 
examples  in  Wadan,  p,  50,  Frequency  of  these  eontraeta  during  the  feudal 
period  in  the  South:  "  firmare,"  tnat  is  to  say,  to  bind  onieself  with  surety,  to 
recogniie  the  competence  inf  the  court  ("poflse  curi«"),  to  pay  the  fine  <"fir- 
marc  jus,  directum";  "fermar  per  far  ley"):  Franken,  p.  20T;  past,  "Giving 
Surety." 

'  Periite,  FV,  467,  maintainfl  that  the  most  important  contraota  were  en- 
tered into  at  law  (from  thence  cnmc  the  nomefl  "thinx"  "geding,"  which  were 
given  at  one  and  the  E^nme  time  tu  agreements  and  to  public  aaaemblies): 
'^Roth-,"  172,  178,  179  ("  Fabulft"),  etc.;  Gn.n»,,  "R.  A.,"  ftOO,  PoU,  "Gifta." 
For  less  important  dmts  they  would  have  been  ponteoted  with  witn^sasea. 

'  The  Eidiut  of  "  Riitrhifl,"  5,  oontrasta  with  the  "ivadiatio,"  whjch  is  to  be 
carried  out  at  once,  the  "st.antia"  convenicntia"),  which  is  "stahilii*,"  but 
the  inimodiatc  esecution  of  wbiph  one  caiinot  demand;  this  latter  assumes  a 
judicioS  discussion;  the  real  contracts,  such  as  sales  and  the  penal  ciauHes  in 
8  "carta,"  may  be  looked  upon  as  "atantia":  Heuskr,  II,  239;  Pertik,  TV, 
471. 

'  "rUb.,"  30; ''ejus  prtesentiamcumfietuca  fidem  ffwiat "  (themMterbmde 
liimself  to  bring  his  slave  before  the  eaurt  within  Hdaya);  71:  "dequacum- 
que  causa  fistuca  interce^eerit,  lacioa  interdicatur  eed  cum  aacramento  ae 
«loniarestiid6at";oncof  the  consequencM  of  the?  fniployraent  of  the  "festuea  " 
ifl  to  prohibit  every  discussion  based  upoD  a.  hcaj'ing  of  both  parties:  th«>  d4- 
fendiirt  is  held  bound  to  jualify  hiniaeli  by  oath.  C'/.  WadoTi,  p.  47  <bihl.).  — 
In  Title  66  they  merely  eay  "  fidem  faeere"  without  adding  "per  festucam"; 
these  words  should  be  understood.  Loeaing  accounts  for  the  silence  of  the 
texts  by  eayinx  that  neither  the  "  festuca  "  nor  the  "  wadium  "  were  required 
In  extrajudicial  deeds.  But  thia  distinction  is  not  justified.  Cf.  Paniettut, 
'THpl.;'  aoB,  41S,  431,  434;  "Capit.."  I,  no.  26,  c.  32;  "Form.  MerkeL",  27; 
"Sen.  Rcc.,"  1.  2,  3  ("per  fetucam  adchnunire");  ThAiemn,  "Textes,"  no. 
107;  "ava  fevtuca  jftctante  ad  plocitum  ae  alframivit." 
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earned  out  "per  wadium." '  Here  we  have  two  methods  which 
were  originally  distinct,  but  which  seetneiJ  to  be  equivalent  to  one 
another  und  tended  to  become  confused,  which  makes  it  difficult 
to  state  their  charaoteriatira  precisely. 

§366.  Th«  "raatuea,"  wlueh  was  mostly  in  use  among  the 
Franks,  is  not  the  braach  of  a  tree,  but  a  rod,  a  boar-spear,  a  sjm- 
bol  of  the  national  arm  of  the  Germans;  the  lance,  who3e  haft  was 
furnished  with  a  short  and  narrow  piece  of  iron.'  The  free  man 
presented  himself  before  the  tribunal,  that  is  to  say,  the  popular  as- 
sembly, with  his  arms,  holding  a  lance  in  his  hand,  ready  to  v,-ield 
it  in  order  to  emphasize  his  claims.  When  customs  became  more 
civilized,  the  "festuca"  was  substituted  for  it,  a  judidal  weapon 
without  iron,  which  was  analogous  to  the  Roman  "  vindicta";  and 
the  "  festuca  "  degenerated  in  its  turn  into  a  still  more  inoflensive 
object,  — a  wis-p  of  straw,  "calamus  stipula."  The  throwing  of 
the  "  festuca,"  whether  it  were  upon  the  ground  or  into  the  bosom 

1  "Fonn,  Marculf.."  11,  18;  Und,.  1ft;  flipnffn.  27;  Merk.,  Sfl;  "Bw.." 
II,  14;  •*ChBm,."  45;  "CaRit,,"  I,  50,  c,  2:  Hi,  c.  4;  TMrniin,  no.  U17  and 
Table,  sec  "  Wmiium."  — ^'tr((";e.  IV,  472;  deeds  of  the  twelfth  aJid  thirtwuth 
centuries  {"Wadiafa  dederuttt,  baculum  porrigotltea"), 

•  ToeUta,  "Germ,,"  6;  "Sid.,"  46,  50.  fj.  as  this,  "Tra.nafer  o.f  Owner- 
Bhip";  Enniein,  p.  'siij  Wculon,  p.  Si;  see  Thivemn,  "Textes,"  "Capit.,"  Il, 
2SLr>;  -'M.  O.  H.,  8.  S,"  IV,  124:  "L.  L.,"  IV,  fiflS  ("aotores  baciiloB  vadi- 
Bionii  reis  restiluunt '),  etc.  See  "to  bivak  the  straw."  —  (Y,  "laiia" 
among  the  Lombards;  po*t,  "Gi/l;"  Pappenheim,  "Launf^ld  und  Garetninx," 
On  the  "atipula,"  rf.  Da  Cange:  "L.  Horn.  Cur.."  24,  2;  Grimm, 
'•K.  A.,"  187:  see '  Halm,"  "Festuca";  Afichetfl.  "Orig.,"  127-181.  —  In  the 
transfer  of  oopyhoWa  tlir-y  somrtimea  make  use  of  the  rod  and  sometiuira  at 
the  straw.  —  Even  a  Ihrt'od  of  thf  (Eamient  or  a  hair  -of  the  beard  is  i<utriciciit, 
—  objecte  always  within  reach  of  tht  parti<^;  whereas  in  court  onf  roa  ihe 
risk  of  bot  b^iagi  ablo  to  find  irn.mc<)iatf Iv  tUl  wian  o(  a^raw  or  tbo  Stick  tt- 
qiiir^i  for  the  pfoeedure,  and  this  evil  jihaiiec  would  nt  least  have  the  rir*rt  of 
aub;Mtii\R  one  to  a  fine:  "Ord.  dea  Mmoutb,"  "N.  R.  H  ,"  I87S,  HIS,  322; 
Laeo^ifM,  "Sied.  Urk.,"  1,  142;  '"N.  R.  H.,"  IffffK,  91:  Homeyer.  "Haumnar- 
ken."  187;  Bmnnfr,  II,  519,  J.M,  396,  369,  444,  43.=>;  "  Urk„"  p.  274;  Sehup/tr 
"A]lodio,  147.  There  if  some  qiip.fliiin  tn  cortnin  texts  IThhrnin,  "Testes, 
see  "Fealuca"),  of  a  "fctuica  notlnta."  a  knotted  straw  (liWon,  p.  IS?),  or, 
rather,  ■'notata,"  actirk  mnrktil  with  a  sign  whereby  it  rrtuld  be  r«coKiuxc<l, 
or  perhaps  bearinK  roagie  chararters,  a  fonnuhv  of  iniprt-cation.  Cf,  the 
magic  wand:  Mkhtfnn,  "Festuca  N'otata,"  IWO;  Schrncdfr.  p.  292;  llciifitr, 
I,  76,  whoargiicB  ia  thia  wav  from  Tanlia,  "Germ.,"  10  ("surcuU  aoXia  t^uibus- 
drun  diBrftti  '),  and  from  the  faet  that  tKe  "fe^itura"  i?  often  a  httle  of 
wood-  Arpor*ng  to  him,  these  signs  or  "runeB"  ejsa  served  to  mnkn  the 
Btiek  individual,  to  allow  of  its  bcinp  r(w>gni«ed,  for  it  woa  the  same  "festuca" 
which  oiiftht  to  serve  for  the  deinandinR  of  eweution  ("Sal.,"  SDl.  and  which 
was  (tivrn  to  the  suret.v  with  the  same  objeet.  that  is  to  Bay,  with  the  objepi 
of  farrinng  out  execution  upon  the  principal  debtor,  /'osf,  "Surt'tj-'uhip." 
For  "nines."  which  hail  bewme  unintelliKible,  were  subritituted  siitna  Of 
numbers,  perhaps  representing  tlie  amautit  of  the  debt.  The  wand  waa 
broken  into  two  partr,  which  n-ere  hrouKht  toRcthcr,  if  we  are  to  believe  Inilort 
deSfyilCt,  "Orig,,"  IV,  24,  eo  to  rectiRnitothcm;  in  thia  waseeen  the  proto- 
type of  cbarterpartLes.  These  vielra  arp  almost  too  iAK^loUa  to  be  tru-e,  but 
it  13  a  pitv.    The  king's  eeeptre,  the  ushei-'s  rod,  the  ambafisador's  ^taS. 
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("in  laisum")  of  Ui«  one  with  whom  one  was  negotiating,  naturally' 
symbolizes  the  piving  up  of  a  right,  —  for  example,  the  abnndon- 
□lent  of  a  piece  of  land,  and,  by  extension,  the  transfer  of  owner- 
ship; and,  as  the  weapon  represents  the  right  which  it  ser\'es  to 
urge,  it  is  not  astonishing  that  they  should  pas3  from  the  throwing 
into  the  bosom  of  the  grantee  to  delivering  it  from  hand  to  hand.' 
The  pronouncing  of  appropriate  words  —  in  very  old  times  they 
must  have  been  essential '  — while  holding  the  "festuca"  in  his 
band  or  throwing  it,  was  also  a  solemn  means  of  entering  into  an 
engagement.  But  here  the  sj-mbolism  is  obscure  and  confused. 
It  is  not  very  difficult  to  understand  how  the  throwing  of  the 
"festuca"  might  signify  the  giving  up  of  the  right,  for  example, 
the  right  of  vengeance;  but  why  should  it  mean  an  obligation  to  do 
somethingf  Did  the  man  who  did  this  wish  to  say  that  by  this 
means  he  gave  himself  up  without  defense  to  the  other  party?  ^ 
By  handing  him.  the  "festuca,"''  did  he  place  himself  under  the 
other  man'3  power?  Was  the  affirmation  made  while  holding  the 
"festuca"  in  the  hand  a  sort  of  pagiio  oath  upon  the  weapons  or 
the  survival  of  this  oath7  ^   Or,  finally,  must  one  only  see  in  the 

'  Wcdon,  p.  84;  Grimm,  "R.  A-,"  128;  "Rab.,"  33,  66. 
'  Bcusler,  71- 

•  Wodon,  p.  121.  Wten  the  partiea  put  an  end  to  thoir  private  warfare 
tbey  had  to  disarm,  ^yc  up  all  nght  of  veug'eaiice ;  ood  to  carry  tliis  out  the 
tliroBing  cf  the  "featuca  '  was  tli-e  most  Dtitural  cf  syiabcjk.  After  this 
they  bound  themiseh'eA  to  respect  the  sentence  of  tliu  jtitJge  ta  whom  thty  liud 
flubmitted  their  differencea.  These  X^'a  aimultaneous  acta  were  praRtii?ftllv 
inseparable.  From  this  must  have  come  the  obUgAtian  "per  lestui^ain.*' 
Cf.  '-Z.  8,  S.,"  1882;  "G.  A.,"  228. 

•  Th6venin  maintaina  that  the  "festuca"  was  always  held  In  the  hand  or 
thrown,  never  handed  over.  But  he  seems  to  us  to  exaggerate  the  di'stinction 
Iwlween  the  act  of  throwing  the  "featuca"  into  the  breast  of  someone  and 
ihat  of  banding  it  to  him  directlv,  which  took  plare,  —  at  least,  at  a  cerl.iin 
period,  —  b  matters  of  the  transfer  of  ownership  aad  in  matters  of  oblwatiViai. 
■C/.  D.  VaisiHte,  "Preuves,"  ao.  109;  Brwincr,  11,  356.  An  anent  "od  litem" 
IS  appointed  by  a  declaration,  nith  the  "festuca"  in  ODe'a  hobd,  followed  b,v 
th«  tluYiwiag  «f  it  to  the  ag^nt;  or,  afiain,  one  plae«s  &  wand  in  his  hand  (a 
deed  of  1025).  "  I.^i30wrpire,"  which  means  to  throw  into  the  broaat:  e/. 
Kern  in  Hessds.  Amonn  the  SeantiinaviAaa  the  ''^lura"  or  the  rod  ten- 
dered by  one  party  is  touched  bv  the  olh*r  party  with  bis  wtnpon  or  with 
his  hands  ('■manufinnBtici"i, — Obviou.'fly,  a  throwing^  of  the  '"festuea"  could 
be  applied  ooly  to  a  case  of  the  renunciation  of  a  riEht;  "Cap,,"  VI,  2Sa; 
Efrndn.  p.  39.  The  monk  renounces  the  world  bjf  laying  down  the  "siipula"; 
Du  Came,  see  "Inveatit.,"  citra  the  tale  of  Garin,  "By  ihia  fltick  I  make  von  a 
present  ]of  the  land].'"  Thh-enin,Xia.  137;  "Form.  a.  Roth.,"  143;  "M.G.H., 
S.  S.."  IV,  124:  the  "procerea."  throwing  the  "featuca,"  declared  that  tboy 
would  no  longer  be  Ritbject  to  Charles  the  Simple.    Qrimm,  "R.  A  ,"  123. 

'  Such  waa  perhapa  the  case  in  the  "  I,.  Sal.,"  50,  3;  the  ereditoj'  holds  the 
"featuca"  and  pronounces  a  formula,  Cf.  Castr,  "De.  B.  G.,"  4.  11;  1,  3; 
Grfgary  of  Tours.  "H.  Tr,."  3,  "Et.  de  Gl.  Conf.,"  68,  does  not  difitingiii.ih 
between  the  oath  and  the  "fides."  The  vaaaol's  oath  of  fidelity;  during  the 
feudal  period,  fealty  and  homage:  Heuaier,  I,  78;  PunUcfinH,  p.  487. 
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"festuca"  a  pledge  "sin  peneris"?  It  is  made  use  of  as  a  "wnd- 
ium"  during  the  Frankish  period;  but  it  is  doubtful  if  this  were 
its  original  function, 

§  3()7.  The  "TBdium"  (or  the  "wadia"  amoHR  the  LombaMs) ' 
consist3  in  some  object,  such  as  a  glove,'  which  the  debtor  give* 
to  the  creditor.  It  was  madft  use  of  in  the  same  way  as  the  "  fes- 
tuca," less  often,  however,  for  the  transfer  of  owncRhip.*  What 
was  the  "wadium"  originally?  Very  probably  a  real  pledge;  that 
is  to  say,  an  object  having  a  value  corresponding  to  the  debt  which 
it  guaranteed;  if  a  value  greater  than  that  of  the  amount  due, 
then  the  interest  was  the  motive  which  led  tlie  debtor  to  pay  in 
order  to  withdraw  It;  a  lesser  value,  but  in  this  case  the  pledge 
consiBted  in  an  object  which  had  for  its  owner  a  value  due  to  a,*M>- 
ciation,  or  one  which  was  agreed  ujwn,  so  that  its  final  giving  up 
must  either  be  very  repugnant  to  him  or  else  pass  as  not  being 
ver\'  honorable."  The  usage  of  adding  n  suretyship  to  the  prinei- 
pfll  of  the  engagement  allowed  one  to  be  content  with  some  object 
in  place  of  a  "wadium";  for  example,  a  piece  of  wood,  the  "fes- 
tuca" itself,'  or  even  to  dispense  with  the  "wadium,"  although 

'  "Wadiom,"  "gusdmrn,"  etc  (Gothic,  "vidan,"  meaaing  to  bind;  see 
Du,  Cange,  "Roth.,'' 360  et  se^.;  "  Liut-,"  15;  "Ba.i.,"  2,  15,  3;  10,  2,  3;  17. 
2;  ••Mam,"  36,2]  "Fr  Cham.,"  48;  Konhre,  "Form.,"  485,  511,  ttte.;  "N.R. 
H.,"  1880,  69.  The  Customs  of  Milaji  liken  the  utipulatioa  to  the  "guadte 
datto." 

'  TTrntwine  down  the  Rlove.  pirkinE  up  the  glove.  The  otfdcra  of  bsule 
in  the  juilicialdupl.  A  prolonRcd  appliralitm  to  this  act  of  the  old  nmcwlure 
of  the  arrhiuc  method  of  rorming  the  obhgntion:  Gaudenci,  ''DiK.  ttol  ,"  see 
"Campiotie  d'Armi;"  Loy^tl,  SOS-819  iljihl.);  PateOa,  "Ordnlie,"  1890 
(bil)l.)i  Jlildet-rartd,  "De  Purgstione  VulKari,"  1.S47;  Perltfe,  V,  607;  Dmou- 
dray,  "Ori^.  du  Pwl.."  p.  375:  PM*r,  "Z.  f,  R^m.  Philol.,"  IX,  29  (fonaali- 
tt«B  of  the  judictflJ  dud  aeeorainR  to  the  heroic  songe). 

'  It  takes  pltM%  "per  wadios  et  acdclanffos,"  even  ncnonf^  the  Pr&nka. 

•  Cf.  Wodoti,  99, 143.  InhisopitiioTi  the  "  wailistio"  Is  a  partial  payment, 
B  symbol  of  the  future  prestation.  He  pointa  out  the  opposilion  set  up  by  the 
texts  between  the  "wadium  "  and  the  "pinnus,"  the  pledge  W'ied  on  aji  agree- 
ment and  the<fetraint  by  one-'s  own  authority.  "If  thn  '  wadium,'"  !»ftya  hc^ 
had  been  a  reii!  pledge,  U  would  have  consisted  in  raovablen,  and  duruiK  a 
period  when  money  whw  af^iree  wnuld  have  been  an  ordinary  naymcnt:  now. 
we  aoBiime  that  the  debtor  can  make  no  iminediat>e  payment.  Thia  remark 
ia  correct,  but  there  is  nothing  to  prevent  our  aseuminiB;  that  the  "wadium" 
consists  of  nil  obj^t,  such  aa  a  weapon,  or  a  THe««  of  clothing,  of  which  one  h 
Dot  Ko'<^  to  deprive  oneself,  and  which  one  naerveA  the  rif^ht  of  taJung  back. 
If  ihe  "wadiatio"  had  been  a  part  payment,  the  "wadium"  would  alwara 
have  been  a  pieoe  of  money,  —  at  k-ajit.  ut  the  time  when  the  payment  usuallv 
look  nlaec  in  money.  Furthermore,  there  are  texts,  such  tbe  "Cap.  ada. 
L,  Rib.."  e.  3,  in  wbioh  the  "wadium"  lb  treated  as  a  real  pledge.    Cf.  Kmic^ 

Itwuku,  p.  no. 

'  D.  VaiMetle,  IIT,  no.  64  (in  971).  Proofs:  the  defendant  girea  back  the 
thing  wWch  ia  claimed  from  him  "per  guadium  euum,"  i  e..  "per  feotucam  de 
vitcs  "  (by  the  oath) :  "Form,  ad  Roth,,^'  232. 362.  In  the  form  of  the  eleventh 
century  ''Qu«Iiter  viduia  ealicha  Bpondelur,"  the  "/estuca"  and  the  "  wadium  " 
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the  rather  frequent  use  of  the  term  "  pledge  and  surety  "  proves 
connection  between  the  two  kinds  of  security.^ 

§  3(iS.  Security.  —  The  necessity  of  a  aecurit;  in  order  to 
render  the  agreement  binding  in  the  very  old  law  ^  is  not  only  at- 
tested by  the  frequency  of  real  pledges '  and  suretyships;  *  it  ap- 
pears from  the  very  proce»lure  of  the  "wadlatio,"  that  shows  the 
security  and  the  principal  engagement  united  to  one  another,  as 
the  "wadium"  given  by  the  debtor  to  tlie  creditor  passes  immedi- 
ately ^  from  the  hands  of  the  latter  into  those  of  the  surety.^  The 
"  festuca"  is  made  use  of  in  the  same  manner.  The  Edict  of  Chil- 
peric,  c.  G,  bears  witness  at  the  same  time  to  the  strict  necessity 
of  the  security  and  the  possibility  of  avoiding  the  rule.  The  man 
who  is  accused  is  held  bound  to  promise  that  he  will  submit 
to  the  proof  of  the  boiling  water;  if  he  finds  no  one  who  will  vouch 
for  him,  —  that  is  to  say,  who  is  willing  to  serve  as  a  surety,  — 
then  he  must  hold  the  "festuca"  in  his  left  hand  and  present  it 
with  his  right  hand  to  the  creditor,  thus  becoming  his  own  surety;  ^ 
or,  perhaps  he  presents  his  right  hand  to  the  creditor  to  give  his 
own  person  as  a  pledge  ("  semetipsum  in  wadio  dare")."  Tliia 

w*  flcil  diatinguishedr  "actores  haculoa  vadinwmii  reU  restituunt":  Candatii, 
11,  476. 

'  "  Cout.  dc  Looz."  I,  39:  the  man  wha  is  convicted  of  a  frriine  must  cither 
take  or  give  A  pledge  Defore  the  i^un  setti;  this  plcd|]:cii]tLyconsi^  in  a  "pfennig"; 
but  ho  must  also  give  surely  ("Anc,  Cout.  do  Belgique"). 

»  "Bai.,"  15,  II;  Beaunianoir.  34,  58;  DarrMc.  "Etudes."  p.  13,  113. 

'  From  this  €01116  the  eypressioas:  To  pledge  and  to  release  ("engager" 
and  "  degager  " ) ;  they  say  a  pledao  when  they  mean  an  obliKation.  Cf.  pledse 
of  serv'icra.  C/.  plmlgea  ("gaKcs  )  of  buttte.  "  Wiidiiite  pugnam,"  one  retids 
in  the  Lombard  f&rniulBB.   Anslo-Saxon  law;  "wed"  and  "borh"  (plcdgei. 

'  "Ferroanaa,"  a  pletHgt  with  eufsty,  in  the  South  of  PVimeo  during  the 
feudid  period :  ffijnAen,  "Pfandr./'p.  217;i)ti  Cange,  see  "Firninnciii";  "  Bai.," 
15, 11 ;  "  Ratehia,"  S  {"  causa  cju»  per  wadia  lirmatiir").  A  guanmt&e  ia  an  obli- 
gation imposed  upon  the  vassal  durine  the  feudal  period.  English  formula: 
pone  per  vadium  et  salvoa  plegios";  Pollock  and  Mnitiand.  II,  15.1. 

'  Excepting  among  the  Lomburda:  three  days:  "Roth,,"  360;  "Liut.."  15. 

•  '•Sal.  Eitrav.  B.,"  c.  6,  ed.  lleasda,  p.  421;  Gcffcken.  p.  234;  Bntiuur,  I, 
303;  Bsmein,  p.  55;  Wodon.  p.  6!.  Association  of  the  "  wadium"  and  tJif  sun^ 
tins  ("fidejusoeurs"  in  '■Alam.,"M,  3;  "Bm,,"  App.,  4;  "I^Jth  360,  366; 
"Liut.,"  Metaeq.,  61,  etc.;  "Fr.  Cliam.,"  16,  4S;  F.  Turm,  32;  fft&enin,  no. 
96;  PardeasM,  "Dipl,,"  no.  424.  In  the  Italian  eourees,  aucetyahip  ("fide- 
jussion")  19  cfjled  "vadimonium"  or  "giiadimoTiiura." 

>■  Wodon,  141;  Gefffkm,  p.  271  fbiW.);  Schroeder,  p.  291,  If  they  had 
wishwt  to  repTodiinw  ^he  symbolism  of  the  auretyaliip.  the  debtor  should  have 
handed  the  "festuca"  to  the  cjreditor  with  hiu  left  nand  and  have  taken  it 
back  with'  his  right.  If  the  debtor  gives  himaelf  "  loco  w&dii,"  what  \3  the  use 
of  holding  the  "festuca"  in  his  left  hnnd  ami  then  offering  il  with  his  ri^t 
hand?   It  was  .■miricienl.  if  he  offeri^d  it  with  the  saine  hand. 

■  "Cap.  leg.  Rib.  add.,"  c.  3.  Cf.  other  texts  dtwl  hy  Wodoi.  p.  74.  The 
"Cap.  de  Pari.  Saxon.,"  c.  37,  declarfa  that  the  gooda  of  the  man  wba  cannot 
f«mi(vh  any  surety  shall  be  placed  "  In  forbanfio."  VVr*  hipe  here  no  doubt 
niild«;  prvviaiona  than  the  old  pmcapis;  {orm«rly  the  inan  who  could  not  fur- 
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shows  the  transition  from  tiic  secured  obligation  to  th*  solely 
personal  obligutioiJ.'  Already  the  "fides  facta"  of  the  Salic  Law 
only  places  the  creditor  and  the  debtor  face  to  face  with  each 
other;  tliere  is  no  question  in  Title  50  of  either  pledge  or  surety; 
had  there  been  any,  undoubtedly  some  allusion  would  have  l)een 
made  to  it.  There  must  have  been  introduced  into  usa^  at  an 
early  time  provisions  against  the  debtor  himself,  —  provisions 
which  the  death  of  the  hostage  or  the  lo3d  of  Che  pledge  might 
justify. 

§  359.  CoiuequenceB  of  TormallBm.  —  Formalism  has  the  ef- 
fect of  compelling  the  judge  and  the  parties  to  adhere  strictly  to 
words  and  acts,  leaving  to  one  side  questions  of  intent.  Or,  to 
speak  more  exactly,  in  a  law  which  is  formalistic  the  will  has  no 
legal  esLstence  except  to  the  extent  to  which  it  is  expressed  by 
exact  words;  it  is  inearimted  in  its  material  expression;^  one  is 
bound  only  by  that  which  one  has  said.  But  in  return  for  this  one 
is  hound  by  everything  that  one  has  said.  Once  the  wonl  has  been 
spoken,  however  imprudent,  however  "nice,"  it  may  be,  it  cannot 
be  recalled.  This  is  the  true  meaning;  of  the  German  adage,  "  Ein 
Mann,  ein  Wort,"  and  it  is  singular  tliat  wliat  is  only  the  expres- 
don  of  a  rigid  formalism  should  have  been  taken  to  be  a  proof  of 
liberty.  Let  us  liken  to  this  the  French  gibe,  "As  bulls  are  bound 
by  tlie  horns, — thus  people  do  foolish  thin^  tlirough  their  words."' 
He  who  through  inadvertency  has  promised  more  than  he  wanted 
to,  who  has  maiie  a  mistake  in  his  statements,  is  taken  at  his 
word.  He  cannot  go  back  on  what  he  has  said.  Mista.ke,  or  even 
fraud,  good  or  haA  faith,  are  things  which  make  no  difference. 
The  strict  tenor  of  the  act  is  the  only  thing  which  matters,  Tllis 

msh  any  Burelies  unA  could  aot  pay  immcKlmtoIy  Tell  into  tlie  noncrof  Uii-  cred- 
itor, even,  if  he  were  solvent.  —  As  to  tlic  "  SclbatbOrgscKaft  or  ([iviog  eurcty 
(uruacaeU.  rf.  "  Cup,,"  818. 6  (1,282);  Locrtch  and Schmcder,  no.  180;  Gaudma, 
"Alii  d.  Roraftgna,    3  e(  set/.,  III.  25;  poet,  " Suretyfihip, " 

*  bliduit;  is  a  guarantee  anatogouB  to  aurel\-Blup.  It  is  preeented  quite 
naturally  in  llie  ciwe  of  «  omp-Mition  due  from  the  Icllow  perpelratore _(>f  an 
oflep^^I  e&ch.  one  of  tiicm  (Dwed  llie-  wholo  compoRition,  bo  lhai  if  oi)«  dies  t>t 
b«roinM  itiwlvont  the  rrcditor  ahull  not  bp  the  loser  therebv:  but  thin  is  the 
only  luUvnntago  that  ho  get^;  he  oaly  hof  &  ripht  to  d'emnnd  the  amount  of  one 
einglc  cotnpodiUon  ("una  rps  vertitur"),  fur  that  l§  the  price  of  peace.  The 
Bamt!  result  follows  in  thu  I'lwe  where  the  fellow  perpclnitorit  of  an  ofiensp  had 
bound  themselves  by  contrort  to  pay  "una,  paritir,  in  Boliduin."  But  thia 
situation  wan  not  very  precisely  provided  for  in  the  Barbarian  law:  "Roth.," 
12,  138,  263;  "  Uu^l.r  107;  Wetmfer,  II.  259. 

*  Ab  to  the  mental  uttitudi'  iuid  th<;  Ic^aJ  lanKuage  of  the  Middle  Akcb.  see 
the  German  " Wcifitumer,"  ih':  Spani-sh  ''fazaoaa,"  the  proverba:  l<ia  <J« 
DahHnsn/eU,  "Rile,  de  Proverbes,''  1896;  HtuiUr,  J,  G^inOia;  "Recht  U. 
Spniehe/'  1S9S. 

»  LoytO,  367.  Cy.  "  Frib.  ea  Br.,"  39. 
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was  the  result  of  the  use  of  solemnities^  or  symbols'  and  of  (or- 
mulie  sanctioned  by  custom ;  and  as  the  exbtence  of  the  former 
is  beyond  a  doubt,  so  several  indications  justify  the  conjecture  that 
essential  words  were  not  unknown  to  the  very  old  law;*  from  the 
time  when  the  gesture  was  regulated  it  would  have  been  ii  sur- 
prising thing  had  speech  been  free.  It  goes  without  saying  that 
they  were  not  very  long  in  seeking  release  from  the  early  strict- 
ness. Questions  of  intent  were  taken  into  account  as  far  as  con- 
tracts were  concerned,  just  as  they  were  in  the  case  of  offenses.  If 
the  barbarian  laws  do  not  seem  to  have  taken  any  account  of  mis- 
take»  fraud  seems  already  to  have  been  a  cause  of  the  nullity  of 
contracts.*  As  a  consequence,  as  we  shall  see,  formalistn  was  for- 
saken for  its  rival,  writing;  *  this  began  by  being  nothing  more 
than  a  luxury  and  became  an  annoyance  from  which  it  was  neces- 
sary to  escape.  From  this  time  on,  —  that  is  to  say,  at  least,  from 
the  tlurteenth  century,  —  the  Roman  influence  and  that  of  the 
canon  law  led  up  to  the  modern  theories. 

I  370.  Formation  ot  ContriictB  by  Mosna  of  Vrttln^.  —  It  is 
from  the  Roman  pnxcti<;e  tliat  the  employment  of  written  docu- 
iD'eDts  comes,  but  during  the  barbarian  period  this  custom  did  not 
persist  purely  and  simply;  it  underwent  an  alteration,  which  was 
all  the  more  natural  as  it  had  been  prepared  for  a  very  long  time. 
At  Rome,  m  the  law  of  the  classic  period,  a  writing  establishing  a 
contract  was  a  simple  means  of  proof.  Thus,  when  a  stipulation 
had  taken  place,  the  promisor  found  himself  bound  by  virtue  of  the 
"solemnitas  verborum,"  of  the  interrogation  and  the  reply,  and 
not  at  all  by  reason  of  the  "  cautio  '*  which  recited  it.  But,  if  the- 
ory was  very  firm  upon  this  point,  practice  gave  more  importance 
to  writing.   From  the  time  of  Paul  and  IHpian  conoesaiona  were 

'  Frequently  they  had  h^m  by  bein(^  acta  of  a  prdctieai  nature;  tin*  had 
eftosigaed  them  to  the  curto3iti«i  ot  (rwemonial.  For  exampk,  the  act  of  me&A- 
urinti  ih,&  width  of  a  ronti  with  a  lanee  plained  aerona  the  saddle  of  e  hor»-e  is  a 
simple  means  of  ascertaiaing  that  the  way  is  free  and  is  Rufflcient  forth';  podsing 
of  a  horseman.    "A  fortiori"  the  pfe*enr*  of  witn^e*  ftoleranitatem," 

*  Synibolism,  for  esample.  in  the  placinK  of  persons  in  the  oare  of  some  one 
(the  hand  in  the  hand)  in  delivery,  in  rpminciation  by  n  widow  of  th^  property 
of  her  husband,  and  in  the  pl«c:tni!  under  a  pcrsirin'M  power  by  ■cutlliii;  the  hair 
and  the  beard.  In  the  thirteenth  century  thin  Aymboliam  ia  tn  full  decbne: 
Declive,  "C^lriDBit£e  du  PormaliBm  dana  ]w  A<:t^  et  les  Contracts"  ("Mem. 
Soc.  SeiellC«e  HaindUt,"  199\)\  VioOel,  p.  602;  the  Jews  of  Mifta,  touching  of 
the  garment  for  the  formation  of  aeontmct;  "  Ruth,"  iv,  7. 

*  "  L.  Sfcl.,"  50,  3:  "adprehendiLt  fistueara  et  dicat  verbum."  Formule  of 
the  Lombard  Cartulary,  oath.  Paui,  "Diac.."!,  13:"Sanciunt  (tlie  Loinbanlsl 
liberlatem  p*r  pagittatn,  itnmurmuraQtM  patria  verba." 

*  *  BEi..  '  L5.  9:  '  Roth.,"  230. 

*  Jieuder,  I,  72,  a.  7  (iavcattture  "per  adacriptioaem"). 
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made  to  it,  especially  as  far  as  the  stipulation  was  concemetl. 
This  fact  was  the  more  noteworthy  because  there  was,  so  to 
speak,  no  contract  which  was  not  terminated  by  the  clause, 
"rogavit  promiait."  The  stipulation  passe<i  to  thcf  stage  of  a 
simple  statement  in  writing,  i.e.  a  merely  formal  recital;  if  a 
document  declares  that  the  debtor  has  made  a  proml.se,  it  is 
implied  that  tlie  cretHtor  has  made  a  stipulation.'  It  is  very  prob- 
able, even  before  the  time  of  Justinian,  that  the  deed  drawn  up 
between  parties  who  are  present,  and  which  mentions  the  stipu- 
lation, could  not  be  attacked  under  pretext  that  the  "verba"  had 
not  really  been  pronounced.'  Thus  the  stipulation  tended  to  be 
absorbeil  by  the  "cautio"  upon  which  it  conferred  its  efficacious- 
ness.' Tlie  "cartffi"  of  the  Prankish  period  *  resembled  Roman 
deeds;  ^  thus  one  invariably  finds  in  them  the  final  clause,  "stipu- 
latione  suboixa."  "  Convinced  that  the  Roman  law  demanded 
that  contracts  should  be  reduced  to  writing,'  confuain^r  registni- 
tiqn  at  the  "curia"  witli  drawing  up  in  writing,'^  dit^tinguishing 
imperfectly  the  question  of  protif  from  that  of  the  existence  of  the 
contract,"  seeing  in  the  "carta"  the  Roman  stipulation,  and  at- 
tributing to  it  the  "  firnutas  inconvulsa  "  of  the  latter,^"  the  framers 

t  PouT.  S,8,2:  Mg.,  45,  !;  134,  2. 

*  "lost.  JiLit,,'*3,  19,  12. 

'  On  the  eubject  of  tliis  evolution  cf.,  besides  Bninner  Bud  Stouff,  Girant, 
"Manuel,"  p.  4S4;  Sleufftrt,  p.  23  {bibl.  and  discuaflion). 

'  Tilt  "notitin,  breve"  «r  "memoratnrium"  ecrv'cs  especially  tor  the  pur- 
jwap  of  finding  the  n-itnpsscs  to  the  'Iwl;  for  esarjiple,  the  purcbiwer  of  a  pi«ce 
<it  land  bati  a  di-cr]  druAn  up  cntBbliahing  the  fart  iWaX  such  and  su<;h  a,  tnaH 
flold  it  to  him.  In  this  "CB-rtu"  it  i*  the  man  making  the  dt-od  whoppeaku  i  tln; 
vondor  promises  "  Rgo  p«T  banc  cartidam  venditionu  trado,  per  boo  vinculum 
cauticini^  apondlo  preelitum  redditunim,"  elr,). 

*  Brumier,  p.  131;  E*mtir).  "N.K..H.,"  1886.  I. 

*  Haend,  "L.  Rom./'  Wis.  p.  368  el  acq.:  '" atibuWio  omnibua  poctb  sub- 
jiciepda,"  _  Roman  "'cautiones  '  in  Gimnl  '■Tcxt.w*,"  p.  75S  rt  Keq.  Doeds  of 
the  Frankish  period;  TKh.'enin,  "Tcxtert/'  p.  2tJI;  fUteHre.  "  Fonn,,"  n.  47, 
51,  63  ;  Stou^,  p.  285.  Obsen'Pthe  clause:  "with  the  L*w  '  Arcodiana'  or  with 
the  elipulation  of  the  Law  'Aquilia'  wltich  Kivca  to  all  d««ds  their  power." 
"Ceu-L-  de  Rt>doa,  '  p.  2G0;  Roiitre,  noH.324,  24.'>;  BninTifT,  pp.  346,  225  ("eub- 
scriplioni  subnexa,''  a.  confosion  of  the  stipulation  and  of  ttiJ'  fiigning);  Stouff, 
p.  273;  Parttestus,  "B.  Ch.."  1840,  432;  Zoejifi,  "  Att.  d.  deutach.  R  ,"  11,345! 
■■Z.  S.  S.,G.  A.  ''  1881,  113;  1S83,  113;  Dei  Vecckio,  S.  Clans,  cum  Sup. 
iubn,,"  in  the  Studi"  olfereii  to  Sflhupfor.  —  C/.  niter  ihe  revival  ot  the 
Roman  law:  "Olim,"  Itl,  017.  7^  (in  1314).  Eiamprlea  in  England  (Lorn- 
h&rds).  Pollock  and  WaUUind,  II,  181. 

'  Rosiire.  noa.  122,  220.  Other  exnmplea  la  Stovff.  p.  280.  The  Church 
and  e\en  the  ('utttams  are  oflen  found  to  be  ronnected  n-ith  the  ItornoJi  law. 
Thus  practice  peeks  to  justify  it-^elf  by  takinx  refuge  in  the  liiRh  autboritiea. 

*  Stouff,  p.  283;  "Civrt.  de  Cluny,'^  725,  etc-.;  '-B-Ch./-  I860,  440. 

*  "Bat.;'  IS,  \2;Slci*S,  p.  284.  — C/.  Braaon,  f.  100. 

"  ''  L.  Horn.  Cur.,"  24,  2:  "  cauda  sine  arripto  et  Bine  fidejussorc  per  Stipu- 
1am  fiaire";  Marculje,  II,  10  el  tq.,  '  App.  Mart.,"  50  et  teq.;  Karsten,  p.  laO. 
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of  deeds  in  tlie  barbarian  period  thought  that  it  waa  by  means  of 
tlie  writing  that  the  contract  was  formed.'  One  can  bind  oneself 
"per  cartam"'  just  as  one  can  by  means  of  the  "festuca"  or 
the  "wadium/'* —  Further,  through  Germanic  influence  it  is  not 
only  the  drawing  up  of  the  deed  which  is  taken  bto  consideration, 
but  its  fisial  delivery  to  the  creditor.  The  "traditio  cartte"  es- 
tabhshea  a  formal  act,  all  tlie  more  readily  as  the  writing  was  far 
from  being  looke4l  upon  by  the  barbarians  as  it  might  be  in  our 
day.*  For  the  barbarian  the  writing  is  something  suspicious;  in 
these  characters,  which  are  liierogl>'phics  to  liim,  he  is  always 
afraid  of  hiiding  Some  trap.  We  say,  "  The  paper  allows  everj'- 
thing";  thus  a  German  lawyer  in  opposition  to  whom  a  royal 
diploma  was  offered  in  the  twelfth  century  ridiculed  those  who 
presented  this  deed  to  him  by  saying  to  thera  that  the  f»en  of  the 
scribe  had  the  ability  to  write  upon  the  parchment  an^-thlng  it 
pleasetl.  The  ignorance  and  distrust  which  accompanied  it  must 
have  contributed  not  a  little  towards  hkening  the  "carta"  to  the 
physical  svmbols  which  were  in  use  for  the  transfer  of  ownership 
and  the  formation  of  contracts.  The  Romans  and  the  barbarians 
here  unite  in  a  common  practice,*  —  Guarantees  such  aa  suretyship 
and  the  pledge  are  replaced  in  the  charters  by  penal  olauaos.' 

'  "Wis.,"  5.  4,  3;  "Bai  "  15,  13:  Esmein  p.  16.  Cf.  "Rib,,"  37;  "U 
Rom.  Cur.,"  2j  29;  "Ed.  Th^od,,"  52.  —  Ciiafuaing  of  the  contraut  naA  the 
charter  which  la  nailed  "traditio  donutin,"  cto.  (thiii  differing  from  the  "tiQ- 
titia  traditionis,"  etc),  which  is  thua  known,  "By  thia  -charter  I  sell,"  etc, 
AprKTc,  363,  372;  'Spondeoper  hoc  vinculum  cautionia,"  The  charter  in  often 
plsce*!  in  the  same  rank  as  the  "featnca"  or  the  "  wadium,"  no  df>uht  becnuie 
It  ia  jtiat  aa  effiracious;  deliv^rv  is  made  bv  the  branch  or  the  chaxter,  etc.: 
Branrier,  p.  110;  SIwj/,  p.  27.8;  Rozihe,  244;  "Cart,  de  Climy,"  nos,  100, 
832,  etc, 

*  MuBt  we  not  flee  (Mfntmcts  "per  cartam''  in  those  pacta  with  the  devil 
signed  in  tlie  blood  of  the  man  who  sold  him  his  soul? 

*  Cf.,  however,  HciitJfr.  I,  3  19,  11,  p.  23S  (the  "carta"  would  not  always 
take  toe  place  of  the  "  wadium  "  and  would  not  carry  with  it  executory  force) . 

'  Cf.  as  to  the  Roman  period,  HuvtUn,  "Tablettca  MaRitiue',"  l(M>i). 

*  In  various  places;  for  example,  In  EnRlaad  and  in  thi.'  ^iiuth  of  Italy,  they 
att-ached  ^  piece  of  str»w  or  n  knile  tfl  the  l>ottom  of  the  dfx^, 

'  Exaniplefl  of  thosf'  clauses  in  Th^ienin,  "Table,"  p.  Sjogren,  "Con- 
ventionalatrafo,"  ISWi  (re\-iewin  "Z.S.S.,"  1806,  "G.  A.,"176;  1807,  "R.  A.," 
300);  Bluhme,  " Bekrftftigunpsformeln,"  Jiekker'it  "Jahrb.,"  1859;  if.  Laening, 
"ller>cr.  Ursprung  u.  Eedeut,  d.  Strafklauseln."  1875  (reprinted  in  "Ver- 
trtiKsbruch."  p.  534);  HcMsler.  II,  238,  241;  Slahhf,  "Handb.,"  J  174;  Pertife, 
rV,  503.  They  became  more  scarce  in  the  course  of  the  eleventh  century, 
Beawtumoir,  however,  devotes  his  c.  42  to  thcra.  In  hie  time  they  must  have 
eerved  the  pnrpnae  of  indemnifying  the  man  who  wa^  aiucceaaful  for  the  coato 
of  the  suit,  for  ia  the  lav  cfiurt  t hp  loser  did  not  have  to  pay  the  costs  (33,  1, 
and  43,  40),  aa  took  place  after  the  Ordinunm  of  January,  1324,  "Virtus 
viot^sri"  (cT.  "Et.  deSt.  Louis."  I,  &3;  "Olira,"  HI,  2.  1065;  "Ord."  of  Dec,, 
12JS4,  2Q;  "Code  Hermoft.,"  5,  3),  and  as  was  already  cufltomary  in  the  Courts 
of  the  Church:  Loj/sef,  859. 
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Already  frequent  at  Rixne,  the  Uttnr  assumed  in  the  docunwnts 
oS  the  Franldsh  pmod  an  mtirdy  mew  importance.^  They  rep- 
resent the  pecuniary  composition  due  in  the  caae  of  every  offense. 
Far  greatw  security,  the  treasurer  is  made  an  interested  party, 
"sodato  fisco";  he  lecaves  a  part  ci  the  "poena"  and  demands 
the  payment  the  whole  of  it,  rather  as  he  compels  the  per- 
petrator of  the  offense  to  pay  the  composition,  a  part  of  which 
goes  bai^  to  him.  Finally,  imprecations  and  maledictions,  true 
spintual  penal  dauses,  are  added  to  the  deed  to  onraborate  the 
other  sureties.' 

»  "L.AUin."I,2. 
.  ■  mtmfH,  TaUe,  p.  301;  «ry,  p.  063. 
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§  371.  7erBlstonee  of  tho  Law  cf  tha  rrankiith  Period.  — The 

law  of  the  Frankish  period  still  exists  in  its  essential  character- 
istics during  the  first  centuries  of  feudalism;  but  from  the  thir- 
teenth century  on  it  ia  altered  and  disappears  in  order  to  give  way 
to  modern  institutions.  Various  causes  worked  in  this  direction 
and  contributed  towards  this  result:  the  influence  of  religious 
ideas,  the  more  energetic  part  played  by  the  State,  which  allows 
of  more  liberty  in  the  mechanism  of  contracts,  economic  changes 
which  make  of  this  liberty  a  need,  and,  in  a  general  way,  forces 
which  lead  legislation  towawls  the  Roman  law. 

§  372.  Contracts  In  Re.  — The  books  of  Customs  of  the  thir- 
teenth centur>'  still  contain  traces  of  the  necessity  of  the  perform- 
ance of  something  for  the  formation  of  certain  contracts.'  Thus, 
according  to  the  Custom  of  Montpellier  of  1204,  sale,  that  type  of 
the  Roman  contract  of  mutual  consent,  can  only  be  formed  "  re," 
or  by  means  of  the  blow  with  the  palm  of  the  hand :  "emtio  non 
\  alet  sine  palmata  vel  sine  soiutione  pretii  particulari  vel  univeraali 
vel  sine  rei  traditione"  (Art.  100).  The  Assizes  of  Jerusalem, 
Court  of  the  Citizens,  c.  27  et  seq.,  lead  one  to  understand 
that  the  partlea  can  free  themselves  of  their  obligation  as  long 
as  one  of  them  has  not  performed;  once  performance  has  been 
begun,  for  example,  if  the  buyer  has  paid  one  sou  of  the  price  of 
the  sale,  this  is  no  longer  possible.*  The  "Livre  de  Jostice"^  sets 
forth  that  in  a  case  of  non-performance  in  sale,  letting,  and  lending, 
the  debtor  frees  himself  by  means  of  his  oath;  it  is  otherwise  if  he 
has  received  the  thing  ("if  the  chattel  was  there");  the  duet  at 

•  GlajwiUt,  10,  14;  GJaMon.  "Inst,  de  T.^nglet.,"  IT,  307;  PoRoek  and  Mait- 
hiTtd,  II,  191  el  eeq.;  BeaumanoiT,  34,  18,  M;  36;  37;  38;  "Jostice."  p-  1(16; 
BmiiarU,  I,  26,  59.  Rea'pon^ibility  of  the  debtor,  (or  exajiiple,  c>f  the  icnkeepter: 
P.  lif  Fp'itaincs,  p.  211;  Bwumnneiir,  43,  41;  Ilrrmnnn,  "  Mdbiliftfv,,"  p.  1'215. 

'  Rule:  "QuM  non  fecit  venditia  reconcilint  tftrdilio":  ffsmsin,  p.  22; 
ManitT,  "A.  C,  Keardio,"  pp.  114.  123. 
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Uw  is  imposed  upon  the  parties.'  The  uncertainty  of  our  old 
books  of  Customs  in  the  case  of  two  successive  sales  to  two  different 
persons  bears  witness  to  the  wavering  of  practice  between  two 
conceptions,  —  the  old  one  according  to  which  the  sale  was  a  real 
contract  and  the  delivery  settled  the  right  of  the  purchaser,  anJ 
the  new  one  which  makes  of  sale  a  contract  by  mutual  agreement, 
and  wliich  is  able  to  attach  less  importance  to  deliver.%'  There 
are  none  of  them,  until  the  time  of  the  maxim,  "To  give  ai\d  with- 
hold is  invalid,"  that  do  not  bear  witness  to  the  tenadty  with 
which  the  old  idea  of  the  necessity  of  the  "res"  for  the  formation 
of  a  contract  maintained  some  of  its  positions.'  In  tlie  eighteenth 
century  Blackstone.  speaking  of  sale.  II,  30,  is  not  very  far  from 
the  old  theor>'.  Moreover,  most  of  the  time,  contracts  "re"  are 
concluded  by  the  gi^'ing  oF  earnest  or  established  by  writing,  tliat 
ia  to  flay,  they  come  within  the  class  of  acts  with  which  we  shall 
be  specially  conceriie<l  later  on  {rf.  infra,  "Consideration"), 

373.  EunoBt  Monflf.''  —  Earnest  money,  which  was  in  uae  in 
certain  old  legal  systems,  —  especially  in  Greece  '  and  at  liome,' 

—  consists  in  a  sura  of  money,  or  in  some  object,  such  as  a  ring/ 
which  one  of  the  parties,  tlie  biij  er  or  the  seller,  gives  to  the  other 
at  the  time  of  the  formation  of  the  contract.  The  using  of  earnest 
money  is  almost  entirely  hmited  to  sale,^  to  letting,  and  to  a  few 
siDiilar  contracts.'  In  the  Roman  law  the  giving  of  earnest 
money  was  merely  of  secondary  importance,  for  it  was  simply  con- 
sidered as  a  sign  —  and  this  was  not  the  only  one  —  of  the  e,t- 

'  "Jo8tico,"2, 16,8  fp.  101);  11.  S  (p.  B8);  Ifl,  7;  S,  5,  5  Cp-  171>;4.4<n.  125). 

—  Sm  tlic  oKiilaiiuiiion  of  these  texts  in  Fmnk«n.  p,  75.  "HtJnnUe  tliera 
moami,  nc^coming  Vo  tins  learned  man,  a  simple  action,  "schlichte  Klugc," 
n-itihaut  duel.   A  mere  prcsumiitiiia,  according  to  Enniein.  p.  49;  sec  God^mn. 

•  "Ho  who  wwlifa  to  buy  muat  pay";  Loyetl,  408;  "  L.  d.  Droiz,"  513,  S65, 
673:  Desmarcd,  414. 

•  PmI,  "Gifta." 

•  ".Vrra."  The  word  iscf  Senwtic  origio.  £ec>nfcarrfia  tli*  "R'?al™cyel6p." 
of  Paiily^  ed-  ITuiatwi,  see  "Arra,"2,  121!>;  Post,  "Grundr.,"  II,  610. 

'  CaiUeiMt,  "R.  de  Ug.,"'  1S71,  p.  661;  Btauchet,  "Hisl.  du  Dr.  prirf 
.Ath6n.,"  IV.  421, 

•  Girard.  '-Manuel."  p.  53fl. 

'  Dig.,  19.  1,  11.  e;  14,  5.  5,  15;  "Liut.."  30. 

'  If  tarncst  money  'va  also  gircn  in  the  case  of  bctrotluib  it  is  because  the 
contract  began  bv  being  a  aale.  Cf.  Komau  Cuatoms:  "Cod.  Just.,"  "de 
8poa%".M;/'flpien,27;"Wi«.,"3.  I,3:6..1:  "Et.deSt.  Loui.t."  1, 139  fearnest 
money  of  marria^fl).  The  rinR  anrj  the  piecps  of  mon^y  used  in  the  Christian 
marriage  {ter\'ic«  had  no  mystical  meaning;  thev  were  dimply  tne*i»i'  of  forminit 
the  wmtract:  Qreg.  Twri,  4,  41;  Id.  H;  Snhnt,  "EhcKeh!.,"  p  2.3.  In  the 
Hourccfi  of  Che  Spanish  law  the  (-amp^l  mcin^y  of  Ti^arri:i«-.'  a  understood  ta 
anplv  to  the  increa^p  of  thp  tnarnaRe  portion  which  i8di*>rm3nod  upon  at  the 
time' of  the  betrothal:  "F.  RtMil,"  3.  2, 

•  "Const,  du  Chiit.,"  28;  "L.  d-  Droli."  510;  StoWw,  "Hand.,"  \  174. 
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ehnnge  of  assent;  if  it  were  lacking,  the  contract  was  none  the  less 
valid.'  The  jurisconsults  give  to  earnest  money  no  other  function. 
But  the  provincial  laws  make  a  means  of  retraction  out  of  it,  so 
much  so  that  the  Lower  Empire  contrasts  the  "arrha  pccniten- 
tialis"  with  the  cla-ssic  "arrha  confirraatoria " ;  the  man  who  has 
given  earnest  is  authorized  to  retract  upon  condition  of  losing  it; 
the  man  who  has  received  earnest,  on  condition  that  he  restore 
double  its  amount.'  In  the  Prankish  period,  when  earnest  money 
was  still  being  made  use  of,  and  in  the  early  part  of  the  feudal 
period,  it  occupied  a  sort  of  intermediate  place;  it  was  a  means  of 
rendering  agreements  compulsory  which,  by  themselves,  would 
not  have  been  so.'  In  the  beginniiLg  it  must  have  been  a  means 
of  retraction,  or,  to  put  it  better,  a  true  pledge.'  It  must  be  some- 
thing of  considerable  value  (pecuniary  or  moral)  which  the  buyer 
has  to  give  to  the  seller;^  the  latter,  who  was  liable  because  of 
something  done  by  the  buyer  to  lose  a  good  opportunity  to  make  a 
sale,  was  found  to  be  damaged  in  advance.  Conversely,  the  seller 
who  did  not  keep  his  promise  indemnified  the  buyer  by  restoring 
him  twice  the  amount  of  the  earnest  money.  In  the  legal  system 
of  the  Frankiah  period  and  the  feudal  period  earnest  moaey  con- 
sisted of  a  small  sum,  a  sum  too  small  for  one  to  see  therein  any 
damages.  It  becomes  a  sort  of  "wadium,"*  serving  to  bind  the 
parties.  Thus,  in  the  case  of  marriage  formed  by  means  of  a  pay- 
ment, the  "  pretiura,"  which  was  at  first  ven^-  high,  was  reduced 
to  a  very  small  sum,  to  a  symbolical  price.  Then  the  giving  of 
earnest  money  degenerates  into  a  mere  formality.^    If  it  had 

>  GaiuK,  in,  137;  cf.  "L.  Rom.  Wis..'*  Gaius,  11.  9.  14;  Fapim,  35,  il. 
'Tetrufl,"  II,  14,  dtinands  for  the  foraiationol  a  sale  ceither  eftrneat  money,  nor 
a.  blow  with  the  paimof  the  hand,  aoi  nine  to  seal  the  bargEun;  a  mere  meeiUig 
of  the  mlnda  ia  sufficient. 

*  Eemein.  "M^langea,"  p.  413;  GtrarW,  "Manuel,"  p.  539. 

»  Eamein,  p.  H  fexplwrniiB  "  L.  Wis."  and  "Bav.").  C/.  "nummitefites"  in 
Pirard,  "  Pieces  .  .  .  Iliat.  Bourg,."  p.  107. 

*  Cf.  "errea,'''  "errements  "  ("Code  P(oe.  Civ."  349;  Btaunanmr,  30,  50, 
etc.) ;  Franfcen,  p.  84,  Ao^ofding  taLouHhri;  "Et,  deSt.  Loiiia,"24I,  ed.  VUlUI, 
the  ways  of  proceeding  bccamie  the  pledges  of  the  proceaa;  whence  by  an  ex- 
tension cornea  the  meaning  acU  of  procedure:  "Const,  du  CMt.,"  50;  ace 
Roffiieau.  Ffrriire. 

*  "Tagaef,"  the  Scandinaviflii  earnest  money:  Amira,  "O.R.,"  I,  321,  330; 
Girard,  toe.  cit, 

*  But,  aa  it  coosista  more  often  than  not  in  a  sum  of  money,  it  ia  readily 
uaderstDod  that  it  waa  used  only  in  matters  of  sale  and  letting,  iw  at  Rome; 
it  is  a  part  of  the  price,  a  payment  on  account,  which  degenerates  into  a  '' wa- 
ium.     In  the  giving  of  surety  and  elsewhere  earnest  money  ia  not  met  wkh, 

'  Controversy  na  to  thcjuridicaj  nature  of  eaniest  money.  Some  see  therein 
a  partial  payment  and  make  of  the  Mntract  aerompiinicd  hy  earnest  money  a 
real  contract;  others  look  upon  earnest  money  rather  as  a  aort  of  "wadiumi," 
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been  given,  the  partiM  are  bound,  without  being  able  to  re- 
tract; should  it  not  have  taken  place,  they  are  not  bound  and 
the  contract  has  not  been  formed.  Sometimes  the  earnest  money 
is  deductefl  from  the  price,  and  this  is  what  always  takes  place  if 
it  b  at  all  high;  sometimes  it  is  dedicated  to  a  pioua  use,  sucki  ft3 
placing  the  act  under  the  protection  of  the  Divinity:  this  is 
GodV  pen.c«; '  or  else  it  serves  to  buy  wine,  which  the  parties 
drink  together:  this  is  the  wtne  to  isal  the  bar^aLn.'   It  is  clear, 

tad  the  MQtfMt  becocQU  foruAl.  Heualir,  II,  253,  opposes  both  of  UteM 
points  of  view.  According  to  him,  the  eameat  money  hna  no  binding  function: 
It  is  tt  counter  preatation  in  retura  (or  a  reaunciation;  the  vendor  who  rcccivoa 
the  earnest  money  gives  up  the  right  to  alienate  tiw  pruperly  la  other  peupla 
until  the  pipimtion  of  the  period  figreed  ui[>on;  it  hits  been  sought  to  bind  turn 
because  he  only  wants  money,  and  it  mAttera  little  from  trheuce  tIkU  money 
corner;  the  purchaser  is  only  compelled  to  pay  the  price  if  there  has  been  "wa- 
dialio";  he  la  fre*.  but  he  will  not  abuae  hia  fieedom,  for  if  he  buya  it  is  bectiuac 
be  boa  an  intexest  in  dnioK  so;  he  irould  not  readily  find  an  object  uf  tho  auue 
volucat  the  some  price;  at  nee  not  been  net:«sauy  to  take  any  precaution  egaiost 
him.  The  ineompreh^nsible  passage  of  the  "L.  WTh.,"  5, 4, 4,  "Cod,  Euric," 
297,  fur&islies  aj-^um^Qts  in  supputt  of  this  tDe&mng.  Ueuster  itdmiu,  more- 
over, that  thtf  law  isoon  b«!anie  modified,  and  that  the  earnest  money  ftil&lls 
the  function  of  making  n.  contract  bimling  upon  both  parties;  the  "  wadiatio" 
of  the  price  eecnu  superfluous:  "Biu.,"  16,  10.  —  This  $\'stem  does  not  explaia 
whence  comes  the  custom  of  a  counter  prestation  in  order  to  bind  the  vendor; 
it  is  easier  to  see  in  the  earnest  money  a  proceeding  serving  aa  a  transition 
between  the  real  contract  and  iho  (orEoal  contract;  it  docs  not  seem  to  us  to 
be  demonatrBtcd  that  changes  of  vriW  are  more  to  be  feared  on  the  pnrt  of  tike 
vendor  than  on  the  part  of  the  purchaser.  The  "Cod.  Euric,"  297^  apcoka  of 
n  "pTBtium"  which  ouKht  to  be  corrected,  according  lo  Ueusler'a  opinion, 

'  "Denarius  Dei,"  "Spiritua  sftni^t*,"  " GottspfenoiR,"  "cftparra"  (Ital,). 
S«  Du  Caiije,  Statutes  of  Arlw,  1162-12S.2,  191  C^'in  honoreDei  et  c«n4nle  b. 
Ttophimi");  "Solon,"  12*13  (fiir^iwi,  II,  254);  "Avignon,"  "N.  H  H.,"  1877, 
p.  593;  "Alaia,"  lOl'  "Montpelher."  100;  "Marseille."  3,  6;  Beawruinffir, 
MjOO-.Dtsmarea.  178;  Italian  texts  in  iP<rfiJe,  IV,  473; //pus/rr,  11,251;  Franken, 
'"Pfondr.,"  p.  61,  n.  2;  Schroeder.  p,  716.  Nothing  proves  that  Gud'n  pence 
was  at  first  given  by  the  purchaser  of  Church  profwrtyin  order  to  rooognite 
the  riEht  of  the  Church  over  this  property.  In  Paris,  where  it  is  still  paid  by 
the  Ie8.^efi  in  catte  of  the  verbad  leaAc  of  on  apartment,  it  has  indeed  chunzed 
it.1  object;  the  "eoncitrnee"  have  turned  it  aside  to  their  own  profit;  Aiuoz, 
"Rupert,,"  see  "Louage."  no,  85, 

'  "Mercipotue,"  -Weinkaiif,"  ■■  I.itkauf,"  "PdnJe,"  II,  14:  "bib«iftYiai," 
a  usage  "pfuribus  locia'':  Lf>y»el,  415;  see  ftagMeau,  Grimm,  np.  IS],  008; 
Hallaux,  p.  2057;  Wamkaeni^,  II,  503;  WaSUr,  %  346;  SfolAe,  |  174;  Krau/, 
"Gruadr.j,"Sl^^;  Weiwter,  11,  255;  Fra.nken.  -p.  Q\;  Bruni'MT,  II,  192;  Mower, 
"TTb.  d.  Gerichtl.  Weinen,"  1846;  PertUe.  IV,  473;  Huber  IV,  850,  834  (Swiaa 
Cusloma of  Moral), "Diesw":  two-ihirdsof  Ihe'  Ttinlcgetd"  ("pourbotre")at 
the  eipeoae  of  the  purchaser,  one-third  ntthecTpensc  of  the  seller.  A  pretext  for 
copious  libations  which  should  have  been  prohibited  The  wine  to  aeal  the  bar^ 
gain  is  often  consumed  by  the  witnesften  ami  the  jmrlics  together  ("  vinum  tcsti* 
moniale");  thi.t  is  a  means,  like  the  small  presents  that  are  given  the  witnesses, 
to  be  sure  tbckt  thev  will  bear  witness  to  tne  existence  of  the  contract;  a  means 
the  employment  ot  which  can  be  readily  undei«too4  at  S  pehod  when  there 
was  no  auch  thing  as  le^ii  compulsion  to  make  them  give  their  textimoajr  in 
oourt.  C/.  with  various  meiining^  the  authors  cited,  '"M*oa,"  4,  117  (dnnlt- 
ing  the  wino  of  the  blow  of  the  hand  l.  Etmein.  "N.  R.  H.,"  1887  (wine  of  ap- 
pointroeot,  a  Ruseiaa  custom:  the  meal  together  is  the  formality  which  seua 
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moreover,  that  the  day  when  contracts  of  sale  and  letting  are 
once  more  formed  by  consent,  earnest  money  regains  its  twofold 
part  of  a  means  of  proof,  of  consent,  iJ  it  is  a  small  sum,  and  of 
a  forfeit^  or  penalty  agreed  upon  if  it  is  a  larger  sum  of  money.' 

S  374.  Falth-Fledfflns.  Blow  with  tho  Palm  of  th&  Hand 
("palmata,"  "ptrcussio  manua"),  —  The  emplo,vmeiit  of  the 
"festuca"  and  the  "wadiiim"  is  given  up  in  the  feudal  period;^ 
for  tliese  formalitieg  are  substituted  the  blow  with  the  palm  of  the 
hand  *  and  the  oath.^  The  formal  contract  itself  changes  its 
character;  it  loses  self -executory  force  because  the  law  is  lu  the 
habit  of  inter\'ening  more  and  more  in  its  performance;  there  are 
more  fines  against  the  man  who  does  not  heed  the  summonses  of 
his  creditor,  and  they  appear  like  an  abuse  and  an  excess  of  harsh- 
ness; the  pledge  and  the  giving  of  surety  are  no  longer  an  indis- 
pensable accessory;  one  does  not  often  become  one's  own  surety 
any  more,  one  ia  limited  to  pledging  one's  faith.  The  pledging 
thus  entered  into  is  atlaptable  to  every  kind  of  obligation." 

The  blow  with  the  palm  of  the  hand  has  not  entirely  disappeared 
even  at  the  present  time;  it  is  still  practised  in  our  markets  fut  the 
sate  of  domestic  animals;  the  two  parties  who  have  come  to  aa 
agreement  strike  palms,  or,  to  be  more  exact,  the  buyer  strikea' 
■with  the  right  hand  ^  the  palm  of  the  right  hand  of  the  seller." 

B  contract).  Sehroeder,  p.  361:  "  UrkundsgoJd,"  retribution  of  the  vitaesaes, 
a  very  widespread  custom:  Pog(,"Grunidr„"  U,621  CYutatnn);  Osejibruggen, 
"Studlcn.,"  3SS. 

>  "Asa.  deJ^rus.,"  "C.  dea  3.,"  a.  27  rflnfcwi,  p.  OS;  Esmein.  p.  21);  163: 
"repentaiUea";  "Montpeliicr,"  101;  "Al6ua,"41i  "BayvdiK;"  (thirteenth cen- 
tury), 118,  1;  Btavmanoir.  34,  62;  ^.  i9;  "Joetifle,"  10,  14,  I;  "L-  dea  Droia," 
121. 

'  Dmigart,  OuyM,  see  "Arrhea"  (bibl.);  PofAier,  "Vente,"  do.  4«);  BrtI/, 
p.  &79. 

'  Traces  in  Italy  in  the  twelfth  century;  Fertile.  IV,  472. 

*  "Handscrhlug,'''  German;  " liandsale,'^'  English:  Tilar.ksU>M,  II.  30. 

■  Oath  and  blow  with  the  pnlm  of  the  hand  from  the  time  of  tLe  Mcrovin^aa 
period:  Gregory  of  Tours,  "Hiat.  Franc,"  5,  X;  "De  Gloria  Ctiafeae.,"  US. 

'  Aa  to  the  character  of  this  contraet,  c/.  Heusler,  II,  248;  Sfott*.  "  Haadb.," 
Ill,  73.  A  formal  de«d?  an  abstract  promise?  See  aa  to  the  Frcuilkifh  period: 
"Roth.,"  366,  and  Com.  on  367;  "Ratchia,"  5;  "Ldut.,"  15;  '■S<d..''^oO,  1. 
Contests  a?  I'D  the  uroount  of  the  debt  and     to  tho  "cnufia  debflndi." 

'  "F^rir  In  paumfe"  (to  Btrike  with  the  paJm  of  the  hfind):  Grimm,  605: 
Aion,  "Summa  in  Cod.,"  2,  3:  "dicitur  (pactum)  a  percuesioiie  peJmttrum 
(a  usage  which  he  attrihutea  to  the  "veterea  "). 

'  It  18  also  mth  the  riRht  hand  that  one  takea  an  oath.  Aa  to  the  symboliBm 
of  the  band:  Grimm,  13S;  On  Canffe,  see  "De)itr»":  Puntichart,  p.  355;  Kovi^ 
lewaky,  114:  "I  give  you  my  hand  in  the  name  of  God";  Esmein,  p.  68  (classical 
antiquity). 

'  In  German  law  the  pronoundnK  of  a  formula  ("leii  gelobe")  is  added  to 
thi8act:Pitntoc/wr(,  p.382.  O- .Imira.  "O.  B,;' II,  289,  The  eaeential  iv-orda 
have,  it  seema,  completely  disappeared  from  FreD«li  I&w.  Witaeaeea  take  pert 
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Tliis  usage  is  very  ancient,  because  it  is  already  spoken  of  in  the 
"Petrus,"  2,  12.  together  with  earnest  money  and  the  wine  to  seal 
the  bargain;  certain  Customs  make  of  this  a  condition  of  the  valid- 
ity of  the  sale,  ccntran,*  to  the  Romiun  taw,  to  which  the  "  Petrus" 
adheres.  It  does  not  appear,  moreo\'er,  tliat  the  blow  with  th* 
palm  of  the  hand  was  restricted  to  the  case  of  sale;  it  may  Ite  ap- 
plied to  other  contracts.^  The  ciaspinp  of  hands,  "mutua  maimum 
complexio," '  seems  to  be  equivalent  to  the  "percussio  maniis."  ' 
How  are  we  to  account  for  tliis  popular  usage?  To-day  one 
would  see  in  it  only  a  very  simple  mean.'i  of  maaifesting  to  the 
eyes  of  everj'body,  parties  and  third  parties,  the  concluding  of  the 
bargain;  up  to  this  point  there  had  only  been  coiiference3;  at  this 
moment  the  transaction  is  terminated;  *  thus  the  blow  with  the 
palm  of  tiie  hand  would  be  almost  the  same  thing  as  the  bringing 
down  of  the  hammer  by  the  auctioneer  at  public  sales.*  But,  if 
such  is  indeetl  its  significance  to-day,  it  seems  as  though  it  ought 
to  be  explained  in  some  other  manner  with  relation  to  the  past. 
This  is  a  popular  practice  derived  from  more  ancient  customs,  the 
placing  of  the  hand  within  the  hand  and  the  oath.  In  placing  one's 
hand  within  the  hand  of  some  one  else,  one  places  oneself  under  his 
authority  and  in  hia  dependence.  Thus  homage  is  done  "  per  manus 
porrectionem."  *    It  is  not  astonishing  that  the  debtor  should 

□rdinsrily  in  the  act,  but  it  ia  not  an.  absolute  nPOTSsity  uniler  any  of  thea« 
legal  systpniB.  It  is  not  the  ^ame  in  the  tViin'iinavian  tnw,  where  the  prwence 
of  witncsscaand  tlwpublishinR of  coniracfc*i.'*iiiil!-'^prtwiiEj|c;  .iinira,"0.  R.,"  II, 
320.  Cf.  It^y,  Hertile.  IV,  469;  .'iak-ioli,  "  Puiilic.  il.  Vcmiita."  I8fl5;  Dansrtff, 
"Etud(«,"  p.  315:  usaufi  in  Denmark  uf  inibli^liing  contrnct;  at  the  "ting." 

'  " MQotpcllifJT,"  lOOl  "emtio  aon  v^ct  ?in'-'  palmati";  "^t.  de  MajsciJfe," 
3,  6;  "Bayonne'*  118,  1  (in  Baleaque  and  D\tlaureiia) ;  "Charroux,"  1170, 
Art.  14,  ud  1247.  Art.  40;  "Cout.  de  Goras,"  7.  3,  4;  Jft-aMianmr,  44.  38,  40: 
"Ccnfft.  du  Chflt  ,"  84:  "L.  doa  Mtftiflre,"  p.  17:  fin  Catigr,  "Palnmta,*' 
/topwau,  see  "  Palmfe,  —  "  Joaticc,"2,  (5  '  sols."  a  blow  of  the  hand  for 
s  waiver);  1,  2,  7. 

•  A/ft»n,  "Fahl,"  1.  179;  GJation,  "Inst,  de  I'Annlet..'"  til.  234  (A^'alpa): 
"Sajia  dcNial/'V] :  "dcxt  ri.idatiset  acceptiff":  Orimm,  605:  mere  contact  with 
the  lips  of  thf  finRers,  "rtliipfcn.'''  "doppen."    Cf.  HuU/eld,  ';[>ict." 

'  A  triviaJ  and  genteel  civility  has  tnken  powtw^ion  of  this  to  cxtr&ct  from 
it  our  commonplace  hahcbibakt'.  Thtia  do  our  in^litiitiuns  end. 

•  Si-irie^en,  17,  1:  (l<^titlg)  "aoto  coftscnsu  cclcbrtitur,  iinpune  rWcio- 
ditur,  donw  perfuesione  m[in»i«  uniue  in  niarutn  alt^riu?  robor^tur."  The 
'*!.i\-Te  d*  Josticc,"  2,  18,  3  ip.  100),  allowB  b.  man  to  frw  hiriL-cIf,  <fvca  when 
there  hue  heea  a  blow  with  the  palm  of  the  hand,  upon  condition  that  he  swear 
that  he  cannot  oarr>'  out  his  promise  and  that  he  pav  a  fine.  CJ.  "  AlaiB,"  41, 
in  "Olim,"  HI,  p.  1474. 

*  In  some  texts  "p&Imata"  is  synonymous  with  earnest  money:  ferlUe,  IV, 
472;  F»nriii,  p.  27,  sees  5n  it  rather  an  imitation  of  the  payment  of  the  price 
and  a  fictitious  delivery.  But  the  ceremonv  of  the  blow  with  the  palm  of  ths 
hand  scarcely  accorda  with  thia  interpretation;  Gltuaon,  VII,  ^90. 

*  Brunner,  11,270.  Th«  kiw  ^  pcao«  19  here  met  with  as  ia  other  oontraicta: 
Pcrdk,  IV,  472. 
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have  put  his  hand  into  the  hand  of  the  creditor,  as  though  to  give 
himself  &s  a  plefige,'  In  this  symbolical  act  there  has  been  seen  a 
sort  of  aeculiipized  oath,  which  was  taken  neither  on  the  relics  nor 
on  the  Gospelsj  and  hy  which  one  did  not  caiJ  down  upon  oneseif 
the  Divine  anger,  but  which  one  respected  just  as  much  aa  a  true 
onth.^  As  it  is  forbidden  to  swear  in  vain,  voluntary  recourse  is 
hnii  to  this;  one  pledges  one's  faith  just  as  one  became  one's  oivn 
surety  formeHy;'  this  sort  of  act  is  undoubtedly  what  the 
boftks  of  the  Middle  Ages  designated  by  the  name  of  falth,- 
pledging,*  sworn  faltb,''  and  which  the  Romanists  called  the 
stipulation.^ 

§  375.  The  PromlMoiy  Oath,  which  sprang  from  the  old  usages  ^ 

The  "Treugdobniss"  of  the  German  law  ia  concluiied  Sv  aa  oath  or  by 
giving  one's  woKluf  tumor,  and  b^'  carn-iiiKoiit  the  "  Handschlng."  In  Sasony 
one  raises  the  hand  "curvfltis  (hgitis'  :  Hewler,  II,  2i5;  Puntschort,  p.  SOt>. 
Cf.  as  to  Scandinavian  law.  Amira,  "0.  R.,"  J,  200;  U,  2S9;  nnd  as  to  Aaglo- 
Saxoa  law,  Edward,  2,  6;  "Cflp.,"  803,  3, 

•  Beaumjj'i.Qir,  34, 38,  "jura  or  "fianca,"  Theo  hoaslotimsclftf  those  who 
h«ve  made  pji  agreenient  by  meana  of  their  feoJty  or  by  an  oath  and  have  not 
carried  out  their  promises  can  be  held  as  periurers:  "  Et.  do  St.  Louis,"  I,  31, 
67;  "Asa.  de  J^rus.,"  "C,  dps  B,,"  162;  "Juror o£er  ou  plevir  udg  femme," 
means  to  become  engaged  to  her- 

*  They  say:  to  give  one's  word,  to  pledge  one's  faith  ("fides  plivita," 
"Montp.,"  60),  to  engage,  to  promise:  "ChaagondB Roland,"  403;  Bfounwinoir, 
34.  9;  34,  60;  "Joatioie,  '  iTS,  181;  -Const,  du  Chit,,"  26;  "L.  dcs  Metiers.'' 
p.  77  [ed,  Depp.),  to  engage  one's  fcutli.  Supra,  "Betrothals":  Esma'n,  p.  72; 
Fmrthci,  p.  frl,  n.  2:  to  promisr  solemnly  and  in  the  same  way  as  whtn  one  givea 
■eameet  money.  Nuraerous  de«de  Icited  by  FunticFiarl)  wliere  one  reails; 
"fide  interposila  promitterc,  fidem  dare  ore  et  manu,"  etc;  "Lov-en"  in  the 
"Sachserwp.,"  I,  7  ("  Cr^lubniss,"  " Trtiipelobniss,"  t/. " Erbenlauh ")  has  tlie 
eame  meaning,  i.  e,,  to  engage  one'a  faith,  to  malce<  oneself  responsible;  Stobbt, 
fi  17-1:  "per  iidem  nostram  christianiun  et  honorem  nostrum  militarem"  (in 
13941.  England:  to  enj^age  one's  Christianity:  Du  Cange,  ece  " ChriatianitaB." 

'  Beawtmnmr,  38,  15;  II,  47.  etc.  [Salviim,  "GIosb.''):  Bouinric,  I,  30.  42; 
Desmnrti.  IM;  Laaxme  i!e  Sainte-Palayt,  see  Godrfroy,  "TrSvea  et  .^nre- 
menta":  "Et.  de  St.  Louia,"  I,  ^9.  31,  111;  Bigelow,  "Hiat.  of  Proced.," 
App:  IS. 

'  fismffin.  p.  65;  PoUock  and  Maitland,  IT,  188;  Punlechart,  486;  Amim, 
"Rccht,"  188. 

'  According  to  PmUchcirt,  the  Geman  "  Treugolobaiss"  is  not  the  bidding 
contraH  it^*lf;  it  is  an  act  apart,  intended  to  make  the  debtor  responsible;  it 
may  even  happen  that  it  serves  merely  to  engage  the  respoMibilitv  of  a  surely 
or  of  a  " TreiihSnder "  (p,  406,  Vo!.  Il]  to  ihe  exclusion  of  the  debtor  (p.  438, 
Vol.  II).  It  aeeros  to  ii-i  that  tlii'*  theorj'  is  a  little  dxajiiee rated. 

Treaties  sealed  by  aacrificea  and 'imprecations:  Taciliis,  "Germ.,"  21 
(fidrel.  On  this  text  cl  Punhchart.  p.  487.  Perhaps  the  "fidra  facta"  of 
the  Salic  Law  was  not  given  without  an  oath,  or  was  only  a  sort  of  oath  after 
the  manner  of  the  Roman  stipulation.  Under  the  Lower  Empire  the  oath  had 
made  for  itself  a  -certain  place  in  legidfttion  ("Cod.  Just,,"  2,  42,  3;  2,  4,  41; 
4,  30,  16;  "Nov,,"  74,  5);  the  "Aiith.  Sacramenta  Puberum"  of  Frederick  I 
appears  rather  aa  the  icomplement  of  the  imperial  legislation  than  as  a  riulieal 
innovation:  ^'Cod.  Juat,"^  2,  2S,  1.  —  Cf.  Mti^gulraan  usage?  "MUle  ct  Une 
Suits,"  transl.  MardrM,  IX,  11,  S5  <to  recite  the  preiliminary  Fatihaof  the 
Koran  in  order  to  seal  a  pact). 
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and  corresponded  to  Customa,^  was  instituted  by  the  canon  law.' 
Two  conditiom  are  required,  as  a  general  thing,  for  the  regularity 
of  the  oath:  Ist,  The  pronouncing  ijf  a  formula  by  wliich  one  calls 
God  to  witness  one's  undertaking  and  binds  oneself  to  Him  to 
carry  it  out;  the  terms  vary:  one  often  says,  "Per  Deura  juro  et 
sic  me  Deua  adjuvet,"  or,  again,  one  swears  by  the  Gospels,  the 
saints  or  the  cross, — that  is  to  say.  by  a  sacred  tiling.*  —  2d. 
Certain  geftureg  in  connection  with  the  verbal  declaration.  The 
latter  should  be  pronounced  with  the  right  hand  resting  on  the 
relics  or  on  the  Gospela  ("  juramentum  corporaliter  pneatitum  ")  * 
or,  at  least,  with  the  right  hand  extended  or  raised.^  The  «B««ta 
of  the  oath  consisted  in  a  principal  obligation  towards  God,  and  in 
a  secondary  obtigation  towards  the  creditor.'  One  might  de- 
mand the  carrjnng  out  of  the  latter  before  the  Courts  of  the 
Church.'  Just  like  the  Roman  stipulation,  this  was  a  unilateral 
and  formal  contract,  one  which  was  valid  without  any  consider- 
ation,* and  which  could  be  applied  to  every  kind  of  object,  to 
create  a  new  obligation  (promissory  oath)  or  confirm  a  pre-existing 
obligation  {c(ftt/iTmalQry  oath).  If  the  promisor  pledged  himself  to 
God,  the  debt  could  not  be  lost  by  prescription,*  which  was  a  pro- 
tection for  the  creditor.  But  to  make  up  for  this,  the  engagement 
was  strictly  personal  because  of  its  religious  character;  so  that  it 

•  "One  could  not  affirm  anytMng  in  the  Middle  Agea  without  reinTorcinK 
one's  affirmation  by  an  oath":  G-  Paris,  "Extr,  >de  la  Chaason  dc  Riflaml,' 
L887.P.  270;  "USluaiae,"  111,  S^;  oaths  nod  profanity;  Tor  example,  "ma 
foi,"  "ma  fi"  (my  faith),  etc.;  the  oath  <•!  9t,  Louis,  according  to  Joim-iUr, 
V,  768;  "The  failh  which  I  owe  yo-u."  —  Cf.j  however,  FoUoek  aitd  MaUiand, 
11,  187  (prohibition  of  swearins  in  vain  and  its  etfecta). 

•  Decree  of  Gnilian,  2d  p,,  Cause  22.  Dig.  X,  2.  24:  -'Sexte."  2,  II.  8w 
the  TOnmienlarie*  on  tOMe  I«xt8  &nd  the  oDmnieDtBriGa  like  those  of  Itmo««iit 

Hostienais  and  Panormitanus.  Respwt  for  the  oath,  "Cupitiil.,"  7S9,  (i.'J, 

•  f,  Lombard.  "Sent  ,"  III,  39;  F.  -Glose"  oa  c.  I.  C.  22  q.  1;  cf.  c.  11 
and  12.  —  Hie  aimple  "fides  promissD"  is  equivalent,  accardiDg  to  the  old 
canooieta.  to  theoatn:  ^(Mlienns,  "  Dc  Jvirej., '  p.  1S5.  la  the  sixteenth  cen- 
tury, Cofam/Tuw,  "Op.,"  p.  240,  no  longer  Aomita  it.  —  fivmnrt,  "Contrats," 
pp.  103,  69  ("fidea  CDrponlis,  mBaualia'"J. 

•  From  the  Ronan  period  on. 

•  "Cod.  Just.."  2,28,  1  ('"per  Jovem  Upidm?")-  — loMdertoseehow  far 
(onnalism  goes,  ^.  "  RoiKQ,"  p.  32  el  seir.  (one  \asas  an9's  ease  if  one  does  cot 
hold  one's  thumb  prassed  agauiat  tho  palai  of  one'a  hand  or  if  one  cnovee  one's 
hand).  —  Supnrfteriej,  o.  10  and  11^  C,  22,  q.  6  (."Glose").  Anecdots  as 
lo  the  oath  given  by  Harold  to  Williara  the  Conqueror. 

•  Patiorrn..oa  Dig.  X  2,24,  1:  "Decis.  Capellw Tolosame,"  1S2,  7:  "Deus 
recipit  obligationem  in  favorem  paitis;  mnittenle  ergo  parte  et  ipse  Deue 
resuttit." 

•  Om  Paiw,  "Q.,"  190;  BartaU,  e.  I,  56,  Dig.,  «,  1. 

«  /nnoemf  h'.  on  c.  ft.  Dig,  X,  3,  7.  p.  370.  CJ.  Vow." 
"Deeis.  Capella  Toloa,,"  p.  183;  BtiMiie^  m«  "TwtJiHl.,"  HI,  DO. 
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did  not  descend  to  one's  heirs,^  It  was  sufficient  If  one  had  at- 
tained the  age  of  discretion  for  one  to  be  able  to  pronounce  a 
valid  oath:  tiiose  minors  of  twenty-five  years  who  had  attained 
puberty,  according  to  the  Autlientic,  "Sacramenta  puberum," 
were  capable  of  binding  themselves  by  an  oath.*  Fraud  annulled 
the  act,  but  not  violence  ("coactua  voluit");  a3  far  as  mistake  was 
concerned,  it  was  doubtful.'  Thus  we  see  by  thia  means  that  the 
efficaciousness  of  the  oath  was  not  easily  questioned.  The  canon- 
ists brought  to  bear  upon,  it  an  important  restriction  drawn  from 
its  religious  character;  tliey  laid  it  down  as  a  principle  that  one 
was  not  obliged  to  keep  an  oath  If  its  carrjing  out  placed  in  danger 
the  safety  of  the  soul  of  the  man  who  had  taken  it;  "One  h  not 
obliged  to  keep  an  oath  mad.e  to  the  devil,"  says  the  popular 
proverb.'*  A3  soon  as  the  safety  of  the  soul  is  no  longer  involved 
the  oath  still  binds,  even  if  it  is  made  in  violation  of  the  civil  law  ' 
or  the  canon  law;  *  for  example,  the  oath  of  the  woman  who  binds 
herself  for  another,  contrary  to  the  Velleianum  Decree  of  the  Sen- 
ate, the  oath  of  the  woman  who  has  a  marriage  portion  ta  abide  by 
the  alienation  of  the  real  property  forming  a  part  of  the  marriage 
portion,  the  oath  to  abide  by  a  gift  between  spouses/  etc.*  Thus 
applied,  the  canonic  theory  had  serious  consequences,'  eapecially 
as  far  as  the  coiiflrmator:^  4&th  was  concerned.  The  obligation  to 
which  it  was  joined  was  sometimes  valid,  and  then,  as  a  conse- 
quence of  the  oath,  the  pronusor  came  under  the  jurisdiction  of 

'  Panarm.,  on.  li  Dig.  X,  "de  jiirej.,"  no.  3.    CJ.,  however,  Seraphinua, 

r.  305.  —  Validity  of  the  oatn  by  proxy:  C,  33;  Dig.  63;  Dig.  X.  2,  7.  6:  0.  1, 
"Venitn,"  VI,  3,  Ifl;  CovamuriaSr  "Op.,"  I,  262  U  ae?. "  Tramsmissibility 

of  aaaeta. 

'  Cf.  "Glme"  on  c.  10,  Dig.  X.,  4.  1;  CowrrawtM,  "Op.,"  L  p.  404  (one 
who  baa  not  attaimed  puberty  "doli  caper"),  —  Innocenl,  o.  3,  Dig.  X,  "de 
vvto"  (oath  of  th«  "filius"  or  of  the  "&lia  famiiiBs").  0.  L»  aad  L9,  0.,  22, 
q,  4,   Qf.  "Numbers,"  joa,  3.  —  PetiUe,  rv,  496. 

'  Panorm.,  on  e.  2S,  Dig.  X,  "De  Jurej./'  no.  3.  —  Dig.  X,  2,  24,  2,  8,  15 
("Glofte">j  Seraphimts,  p.  475,  — As  to  the  three  things  aceooipiinj,ing  the 
oath,  —  "juatitia,  judicium  et  Veritas," — ef.  Esmein,  p.  26fl. — The  con- 
firmatory oath  was  only  valid  if  it  were  free  from  all  defects:  Eamein,  p.  331; 
".■\uth.  Sacramienta  Puberum":  Bmwianoir,  34,  38,  39. 

'  Gradan,  c.  23,  C,  22,  q.  4;  Dig.  X,  "De  Jur.,*'  8,  "Gloae";  CkaUemartin, 
p,  258;  Beauinanmr,  38,  Ifl;  34,  24. 

^  But  not  in  violation  af  good  morals  and  n&tural  equity:  Sexic,  "De  Reg. 
J^"  59.  Cf.  Public  Order  in  the  existing  law;  "T.  A.  C,  Norm.."  4  (iJieiution 
of^  dower}. 

•  For  example,  the  aath  to  pay  interest,  for  he  who  takea  thia  ftatL  dfvea 
not  commit  a  sin  in  carryins  it  out:  Dig,  X,  2,  24. 

»  Pa'iorm-.  on  c,  28,  DigX,  "De  Jur." 

•  Renunciation  to  future  sueceasion,  forfeiture  clause,  eto, 

•  The  Court*  of  the  Church  passed  upon  the  vahiiity  of  the  oath;  Cui 
Pape,  "Q.,"  m. 
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the  Courts  of  the  Church,  the  obligation  ceased  to  be  subject 
to  prescription '  and  to  be  the  subject  of  a  set-ofF ;  ^  it  had  to 
be  carried  out  in  kind,  if  it  consisted  in  an  act.*  Sometimes  the 
obligation  was  void,  and  in  this  case  a  distinction  was  drawn,* 
and  there  were  suppositious  cases  where  the  oath  validated  an 
obligation,  and  others  in  which  the  contract  remained  void  al- 
though the  oath  was  valid;  but  no  agreement  could  be  reached  in 
these  supposed  cases,  in  spite  of  an  attempt  at  systematizing  which 
was  made  by  Bartolus,^  In  order  to  deal  with  the  abuses  resulting 
from  the  emplo>'ttient  of  the  oath,  the  canonists  made  use  of  three 
means  {t^,  "Exc,  doU,  in  integrum  restitutio")  at  Rome;  Ist. 
Theory  of  implied  condiiiom:  the  oath  is  only  binding  if  matters 
remain  as  the  promisor  had  foreseen  that  they  would  (for  acaraple, 
if  he  does  not  become  insolvent,  or  a  marriage  portion  is  promised 
on  condition  "si  nuptise  sequantur"),  or,  again,  if  the  other  con- 
tracting party  carries  out  his  promise  ("non  servanti  fidem  non 
est  fidea  servanda").*  —  2d.  Intervention  of  the  eccltsiastwal  judge 
in  order  to  compel  the  party  who  has  received  the  oath  to  release 
the  party  who  bad  made  it  when  there  would  be  vexatious  conse- 
quences (for  example,  a  promise  of  interest),'  —  3d.  The  eccleti- 
astical  s-uperior,  the  pope  or  a  bishop,  has  the  right  to  release 
every  person  from  his  oath  if  there  is  a  just  cause  for  so  doing.* 
The  canonic  theorj'  of  the  oath  had  succeeded  in  being  accepted 
by  the  secular  courts;  but  it  had  the  twofold  defect  of  taking 
away  persona  from  under  their  jurisdiction  (or  the  benefit  of  the 
ecclesiastical  courts,"  and  of  allowing  of  the  evasion  of  tlie  pro- 
hibitions of  the  lawa.    There  was  some  thought  of  forbidding 

J  "Decisi,  Cap.  Toloa.,"  q.  221;  Mfilta.  Ctrf  Pijmi,  "Q."  m. 

'  It  waa  perjurj'  not  to  carr>-  out  an  oath.  The  penally  for  periury  under 
the  Caroliopaas  waa  the  loss  of  the  hand,  .^flerwarda  it  waa  difigrBce  m 
low  or  in  fact,  and  arbitrary  puniahmt^nta:  see  Fenibrt,  (bibl.);  "Old."  of 
1269,  1273,  etc. 

'  Pajwrm..  Dig.  X,  2,  24,  16. 

•  Panorni.,  Dig.  X,  2,  24,  2S,  no,  8;  J.Fnure.  "Ad.  last.,"  I,  6,  no.  10. 

•  On  "R."  56,  pr.  D..  "defidej.":  tht  oath  ciuinot  strengthen coniraL-ta  that 
we  contrary  to  gocKl  morals,  to  the  public  interest,  or  void  by  rcosan  of  a 
defect  in  form;  it  can  Btrcngthca  those  that  are  prohibited  in  the  intenst  of 
individual  cap^ciftll^  the  debtor,  or.  atain,  those  that  »re  fuiuiBhed  with  AO 
Action,  such  as  tb4  !tlp(l!>^tioti  fOi  allaiher:  Ma-euer,  XI,  IS. 

•  Dig.  X,  2,  24,  3.  A  preventive  oath,  whieh  invalidated  those  that  one 
migtil  take  afterwards;  aoitiensis,  p.  187.  Cf.  Menial  rMtrictiona  of  the 
casiiiflts. 

'  Dig.  X  2,  24.  1,  20:  5.  19.  13;  "Jostice."  p,  32». 

»  Roman  texts  cited  by  Hoitientia,  fo.  185  (Dig.,  '"ad  munioip.  1.  impera- 
bores");  Gui  Papt.  "Q.,''^  HO,  124. 

•  Complointa  made  by  tbe  Diet  of  Womui,  1521;  Schilier,  "De  Libert. 
Eoclco.  Rora.,"  p.  902. 
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notaries  to  append  the  oath  to  contracts.'*  The  determination 
which  was  arrived  at  was  to  give  the  king  the  right  to  release  from 
the  oath  '  and  "  to  declare  null  and  voEd  everj'  oath  which  was  con- 
trary to  a  provision  of  the  law,  because  this  was  contrarj'  to  good 
usage."  ^  By  this  means  the  promissory  oath  loat  almost  its  en-! 
tire  usefulness.*  Tlie  canonic  theory  had  at  least  contributed 
towards  causing  a  respect  for  one"3  given  word  to  enter  into 
Customs  and  to  destroy  certain  legal  prohibitions  which  had 
become  useless. 

§  376.  Tha  Bula  "  Solus  Conaeiuus  Obligftt." — The  Roman  taw 
was  not  so  far  removed  from  this  rule  as  would  seem,  with  its 
contracts  of  mutual  agreement,  its  lawful  pacts  (gift),  and  pre- 
torian  pacts,  its  stipulation  reduced  to  nothing  more  than  a 
clause  in  written  deeds.  Moreover,  Pre-Glossatora  and  Glossa- 
tors upheld  the  old  principle.  There  is  no  civil  obligation  "solo 
consensu."  ^  It  is  with  the  canon  law  that  the  impetus  in  the  op- 
posite direction  started,*   For  the  theologians,  the  man  who  does 

'  roiimter,  "Offic,"  p.87;  "Ord."  of  1302,  86  {I,  344);  "Songe  du  VerK./' 
I,2,c.l75;  Benedict*,  BM  "Duaa  habeiw,"  no.  247;  Gloaaon,  VII,  593.  Italiaa 
Slatutes  of  the  thirteenth  century:  PerCile,  loc.  cU.  Id  the  sixteenth  cf.ntiiry 
an  oiitli  is  looked  upon  aa  an  aocMsory  part  of  the  contract;  coasequentlvi 
it  ia  fur  the  lay  judge  to  take  cugai^&nce  of  It;  the  ecoleaiosticaJ  Jud^  omy 
■paaeea  upon  perjury.  The  "Oni"  cif  August,  li^'J,  Art.  1;  BeaumgnoiT,  34, 
38,  r/.  11.  32,  maJcfa  no  mention  of  the  competence  cif  the  Couitaof  the  Church. 

1  Cfiasamieiis,  on  "Bourg,,''  p.  653.  Thi;  Chfinrerj'  tie:gHJi,  in  the  deti  very  of 
letters  of  reBtoration  annulling  contracts,  by  reservinii  to  the  eecliMiaatical 
power  the  neceSEBiy  diBpensation  (providra  that  the  petitioner  hod  been  duly 
granted  a  diapensation  by  hia  own  prelate):  Beiiedicli,  no.  2*7;  "Dec.  Cap. 
Tolos,,"  q.  148;  Edirt,  of  Nantes,  before  ISftS,  24;  Broiicau.,  "Coal,  de  Paris." 
I.  539,  no.  13;  Rebuffe.  "De  Lit.  Dilat.,"  1.  1,  fl9.  —  But  this  eccleiiastical 
diapeiiaatioD  wae  granted  withoiit  any  examination  ("Songa  du  Vc-rg.."  Inc. 
cil.;  "Dec.  Cap.  Tol.,"  q.  G2;  f-'eirei,  "Abuis,"  7,  2.  43),  ho  much  bo  that  in 
the  end  nhen  a  mna.  took  an  oath  he  ao  lariger  made  a  re^en'atlon  aa  to  the 
rifchta  of  the  Church  fend  of  the  sixteenth  century);  Imbtrri,  "Pra.liqiji5,"  I.  1, 
C.33;  fi(*H<-Ain,onGirtPapf,  "Q.,"  140,  Cf.  194,225.— C/.  "Close  Dig.,  37. 
14,6,4;  "L.  Iniperalorea,"  D.,  ad  Municip.,"  "L.  fin.  de  re  munie.  Thence- 
forth the  kiag  could  annul  in  advance  oathfi  that  were  contrary  to  hia  lawe: 
Ckaaan.,  on  "Bourg.,"  p.  664;  Constantin,  on*-Ord.,"  1339,  p.  4. 

•  BartoU,  on  I.  M,  "pr.,"  D.,  46,  1;  Pnnarm.,  Dig,  X,  2,  24,  6.— "Glose" 
on  c.  28.  Dig.  X,  2,  24;  "L.  des  Drnii,"  no.  848;  Imhert  "Enchir-,"  p.  108; 
Oonentt,  ■'Comm.  dp  Jure  Ciy.,"  1.  24,  c.  fl.  —  CJ.  PrrtUe.  IV,  496. 

'  Coimmnias,  "Op.,"  I.  p.  255;  Mastier,  20,  3;  Loitel,  D,  12;  M,  7,  etc; 
Pothi-r.  "Oblig,,"  m\  MarHn,  "Inst.  Jur.  Canon.,"  II,  91  (1788). 

'  "WOfl.,"  5,2,  5ei  f/."lntorpr.  wiH."on/'au/,  1. 1;  "Gloae de  Turin," 
Z^l\  "Petfiia,''  2.  12;  4,  26;  "  Brachylogue,"  3,  I,  3;  2,  7;  9,  4;  Ai<i,  -ad 
Cod,,"  2,  3;  J«wr«us,  "D,,''2,  14,  7,  4  and  5.  fiee  in  KaTsten,^!.  110c(  sni/,, 
the  analysis  c!  the  opininns  of  Plai^entinuii  and  Aza;  the  latt«r  likens  the 
pant  to  the  icontraet  aTid  fidmits  the  exirtencc  of  Btjs  "pactn  vratita"  (claasical 
eontracta,  "ooharentia  contractus,"  unnamed  eontracla)  and  seven  eieop- 
tions  to  the  rule  that  the  naked  pact  does  not  bind.  Cj,  Braclon,  to.,  lOS; 
BriUon.  1,  29,  2. 

•  Other  systems  in  Seufferl,  p.  4.    There  is  no  need  to  conneot  it  with  the 
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not  keep  his  promise"  becomes  guilty  of  a  He,  —  that  is  to  say.  o 
sin;  thus  he  incurs  the  ecclesiastical  penalties;  as  a  consequence, 
one  is  led  to  respect  every  agreement,  and  from  the  mercenary 
point  of  view  one  passes  to  the  civil  point  of  view.  The  Council 
of  Carthage,  in  34S,  had  laid  down  this  rule  with  respect  to  a 
written  agreement:  "Pacta  cuatodiantur";  this  formula  plays  a 
part  in  the  Decretals,  having  therein  a  general  validity,'  and  tlie 
canoniats  gave,  in  order  to  procure  tlie  carrj-ing  out  of  agreements, 
an  action  "ex  nudo  pacto"  before  the  Courts  of  the  Church.'  In 
a  spirit  of  equity  the  Italian  commercial  practice  of  the  fourteenth 
century  adopted  the  same  rule.'  In  the  civil  practice  the  custom 
of  accompanying  every  agreement  with  an  oath  accustomed  people 
to  a  respect  for  the  given  word,  and  one  can  miderstand  that  a 
time  came  when  faith-pledging  and  the  blow  with  the  palm  of  the 
hand  could  be  left  out  without  any  detriment  to  the  validity  of 
the  pact;  the  heart  should  follow  the  word,  as  is  said  in  the  "  Livre 
de  Jostice,"  which  without  doubt  was  inspired  by  the  canon  law 
from  which  it  so  often  reproduced  long  extracts.  The  civil  jurists 
themselves  held  two-sided  pacta  as  binding.'   It  is  only,  however, 

old  G«nniLiuc  law.  u  has  bwn  Attempted  (only  since  the  Mvcnt«entli  ce^lury). 
"N,  a.  H.,"  1806,  180:  a  confusion  of  the  "mrta"  with  the  "notitla." 

*  Let  us  alao  observe  that  the  most  important  of  all  ooabracts,  thai  of 
tnarriaite.  b  formiwl  ''rtolo  ■coniserrau." 

*  Eccleeituticral  peaiLltica  against  anybody  who  brcake  the  pact:  "C^hage." 
348.  caaon  12  (Tv-ith  rc^pird  tott  tran.''aiition  m  writinK  between  bieboiw  iu<  to  the 
liiDtta  of  their  dioDcaoe),  Dig,  X,  1,  3ul  (Kcneriiiiz:itjonci|.  (.'a  this  c,  1,  U'trrmrd 
de  Parme;  Gttitian,  2d  part,  22,  5,  12.  / n  nucerit  J I '  on  thi^  «anic  c. :  c.Vcomuiu- 
niration  ((fiUo wing  the  "denuntiilioHjvfcngeliea,"  asort  of  criniinnJ  juwetlurt"). 
But  later  on  the  aution  is  a  civil  one.  for  it  is  deei^njitcd  under  the  name  of 
"Condictio  ex  raiiaii«  juramenti"  {Graliau,  toe.  cii,).  Cf.  Joh.  Teuianinu,  oa 
c,  66,  C  12.  q.  2.  On  c.  1,  Dir.  X,  "de  pactis,"  see  Panormilanus,  t^arideut, 
Omiaiex  Teiez:  Ttiotrttu  Aguiim,  "Summa  Theol.,"  sec.  q.  110.  3  and  q.  m.  3. 


applied  before  the  seen  (ar  tribunaJa.  In  the  fourteenth  century  the  juria- 
consulta  of  the  civil  law  eritubli^hed  thia  oa  t\.i^-  opinion  of  the  ciuioniste  by 
pointijwout  that  it  if  opposed  to  the  "jus  civile."  Thefiuestion  is  ooniwctea 
with  a  act ermi nation  of  the  legislative  asd  judicial  compet-ence  of  the  Church: 
Joit.  Andrat,  "  ad./'  C-  2,  VI.  5,  13:  "ubi  versatur  pcriaduin  aniriwe  l*^  suo- 
cutnbunt  canonibua."  To  which  Cvnus,  "ad  Auth.  Clems,"  c.  3a  ^"Cod. 
Just.,"  1,  3)  replies  that  if  the  Church  had  jitrisdiction  "ubicunque  eat  pee- 
catum.  turbarontur  rerura  officia." 

»  BarloU,  on  I.  4S,  "D-.  raand  ,"  17,  1;  BaJde,  "Lect.B.  D6cr6tali?9,"  c.  1, 
Dir.  X,  "de  pactis,"  no.  8.  ThoyJudRf  atwordiiui  to  equity,  says  ttnriaU  in 
the  ''curia  mercalonim. "  Now,  in  equity  it,  L«t  undcratood  that  there  li  no 
distinction  made  between  th<3  pact  and  the  Etipulstion.  Cf.  Alesajtd.  Tar- 
totfniH,  "Cona.,"  3.  41.  2;  Karaten,  p.  '228. 

<  Alexandrt  Tartagnv^,  H77,  A  naked  fHwi  gav«  rise  to  a  aalural  obliKa- 
liOTi;  tht  cIauH«  by  whieh  th*  luufruct  wsa  rMcrve*!,  which  wafl  applic^le 
to  it,  made  it  oblif^tory ;  flirt. hermorc,  l.hb  reiteration  of  the  pact  is  a  Ruarantee 
aoainat  sjriirise  and  shows  th«  seriouf^n^  of  the  coneeat.    Cf.  Huber,  IV,  12 
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towards  the  end  of  the  fifteenth  century'  that  the  modern  principle 
wa3  declared  in  Italy.'  In  France  it  was  not  fully  accepted  until 
about  the  same  date.  But  did  notthejurisconsuJtsof  the  tliirteenth 
century  recognize  it?  It  would  seem  ao.'  if  we  rely  upon  certain 
formulte  which  cannot  be  accounted  for  without  difficulty,  such 
as  this:  "Agreements  overcome  the  law,"  "which  is  related,"  says 
Beaumanoir,  "to  the  rule  that  'All  agreements  are  made  to  be 
kept.'"'  In  this  we  must  only  see  a  translation  of  the  Roman 
rule,  "  Facta  sunt  servanda,"  just  as  there  is  a  borrowing  from,  the 
canon  law  in  the  words  of  the "Livre  de  Jostice  "It  is  ordered 
that  [in  allusion  to  this  law]  agreements  which  are  in  conformity 
with  good  customs  shall  make  a  barg;ain,  and  not  the  blow  with 
tlie  patm  of  the  hand;  and  the  thoughts  should  confirm  the  words."  * 
These  formulae  did  not  at  first  have  the  practical  bearing  which 
we  should  be  tempted  to  attribute  to  them.  They  contain  the 
germ  of  the  new  law,  but  they  are  not  very  much  in  accord  unth 
the  judicial  law  of  the  thirteenth  century;  the  same  juriscon- 
sults who  pronounced  them  —  J.  d'Ibelin,  Beaumanoir,  P.  de 
Fontaines — forgot  all  about  them  as  soon  as  they  passed  to 
practical  solutions  of  tliem;  their  contradictions  are  proof  that 

»  P.  Pitfus,  on  1.  10.  "C,"  -  de  pactia,"  g  5;  Sirein  U  J.,  "Cons.,"  56,  Cf. 
theory  of  Bartole  ia  Karalen,  p.  1S5.  —  In  Germany  in  the  Hcventeenth  cea- 
tiirj'  ttulhority  of  Carpaw,  p.  392  ("Sohandgeniislde  "  until  1577). 

'  Egmein,  p.  42. 

•  3.W;  Eiaenhaii,  1  ("Ceding  bricht  Ijuidrccht");  "Ass.  de  Ji«rus.," 
J. d'Ibelin.  Ill;  "C.  dee  B.,"  103;  f.Sf  FoniatTw^  15,  6;  "  Anc,  Ub.  d'Artois," 
7,  14;  Befumgnoir,  34,  2,  23;  Braeton,  2,  5,  Cf,  Frttnken,  p.  52;  Evnein,  p.  29. 
C/.  Civil  tWe,  1134;  Pig.,  1.  1.  "depa^^tiH." 

*  BtmtmanoiT,  34,  2;  ef.  34,  60:  ' '  A  b&rg&m  ta  made  as  soon  as  both  parties 
have  pvcn  their  ponsent  to  keep  it  ...  or  as  fioon  aa  God's  pence  haa  been 
given,  or  as  Euon  as  earneflt  money  has  been  given;  for  eacti  one  of  these 
three  thinp  is  equivalont  to  a  tionfirmalion  of  the  bargain."  Frmikim,  p.  53. 
It  tilt'  acf'on!  of  the  partie§  is  Bufficient  to  make  the  bargain,  what  is  the 
use  of  mentioning  the  earnest  moncv  and  God's  pence?  As  was  pprfectly 
logical,  these  early  proeeedinKs  for  tlie  tonnation  of  contracts  disappeared. 
Beaumanoir  Hhoula  have  said,  like  Ihe  "L.  de  Jostice  "  or  "Pctnia" :  enmeat 
CDoney  i»  ueeleex,  although  in  practice  It  is  customary  to  give  it."  In  order  to 
make  bis  phrase  intelligible  oae  muat  translate  ereanter"  (to  give  one'a 
consent)  by  to  give  the  blow  flrith  the  palm  of  the  hand,  or  to  give  &ne'a  WOinl. 
Cf.  ed.  Salmon,  see  "Glosa,"  Elsewhere  Beatimnnoir  ape^  of  the  blow 
with  the  palm  of  the  hand  bs  being  current  u-iage;  he  also  mentions  faith- 
pledging,  ll  is  true  that  in  c.  34,  which  relates  to  agreements,  he  is  CBpeeially 
concerned  with  unlawful  agreements,  which  woiitd  lead  one  to  believe  that 
the  question  of  form  had  lost  some  of  il.s  imtwrtanee.  The  jurisconButtB  of 
the  fourteenth  pcntury  speak  of  obligations  entered  into  verbally,  or  of  the 
stipulation,  -aa  though  the  Roman  law  were  rtilL  in  force:  "Gr^  Cout.,"  p.  20t  J 
BoutarU:,  1,  42.  —  C/.  "SaithHcMp.,"  I,  7;  " Schwabenap.,"  11;  "Cona.  do 
la  Mer.''247;  "Stadtr.  de  Fribourgen  B."of  1520  (drawn  up  by  Zo«tw),39, 
and  on  that,  HeuiUr,  II,  227,  249,  On  the  "I,,  de  Jqat,,"  pool,  "Proof"; 
Beo-u-manoir,  35,  19;  Di-ttnnrgn,  \M,  "Jostiee,"  p.  8:  "l*t  bim  who  wishes 
to  give  the  blow  with  the  palm  of  the  hand  do  so." 
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they  are  in  advance  of  their  time.  Moreover,  the  maxim,  "  Agree- 
ments overcome  the  Ian'/'  was  in  old  times  only  true  iti  sO  far  as 
the  agreement  was  clothed  with  the  required  forma;  this  meant 
tliat  individuals  could  toake  agreements  in  derogation  of  Iaw3 
which  were  not  of  a  public  nature; '  thus,  to  take  the  spcclfll  case 
with  which  the  jurisconsults  that  we  have  just  cited  were  concerned . 
A  person  can  dispose  of  his  possessions  "inter  vivos,"  although 
the  Customs  confer  them  upon  his  relatives;  one  woiild  be  wrong 
in  eoncluditig  from  thia  that  the  disposal  would  have  been  efficB- 
<dou3  even  if  it  had  consisted  in  a  declaration  of  will  without  any 
forms.  Thus  it  is  probable  that  in  the  thirteenth  eentury  the  fnp- 
mulie  whit'h  are  cited  above  are  not  an  accurate  expression  of  the 
Customary  legislation.'  The  new  law  is  in  process  of  formation. 
To  make  up  for  this,  Loysel,  357,  presents  it  to  us  under  the  form 
of  a  rule  which  was  already  an  old  one  in  his  time.'  "Bulls  are 
bound  by  their  horns  aad  men  by  theii  words,*  and  a  simple 
promiw  or  agreement  is  worth  juat  as  much  as  the  stipulations  of 
the  Roman  law."  From  this  time  on  there  was  no  hesitation 
about  making  thLi  rule  an  article  of  faith,  a  principle  of  natural 
law.' 

Mwlem  law,  by  taking  this  as  the  basis  of  its  theorj'  of 
contracts,  made  their  formation  easier;  and,  by  way  of  set-oflf 
f&t  this,  it  had  to  show  itself  more  strict  in  matters  whldi  con- 

<  Not  btioitise  all  ckKi^ntests  must  be  kept,  but  becuise  I&wb  of  a  privftt« 
oatuK  are  onJy  the  pr^ibahlc  exftrc^on  of  the  will  of  inflividufJa. 

*  P.  dt  Fontaines,  after  huviag  said,  "One  shouW  fulfil!  onc'fi  Bsreem«nt« 
absolutoiy,"  15,  1,  with  Ri>man  tesU  to  sunport  him,  deHarea  a  little  further 
on,  15,  K:  "He  nua  no  very  gwid  clHim  anose  cluini  is  based  upon  an  agiw- 
ment.  .  .  ."  On  his  pnrt,  Glanvilte.  10,  14.  makee  of  sale  a>  real  cuntracl,  or 
OEc  based  upon  e:irae§t  money,  while  nt  ite  aaine  time  aettiiiK  forth  the  piriiv- 
i^iple,  "Conventio  legem  vindt  ';  u  little  furttiejon,  12.  12,  be  static  the  pnio- 
tice  to  be  iia  fotlowH:  "lie  who  h*»  neither  gage  nor  pledxe,  but  'sola  fidee,' 
obtains  aothing  at  the  court  of  the  king," 

*  Dumtiidin,  yii  "Cini.  Just,,"  2,  3;  every  Wgal  agr^ment  "  pio^Upulatioue 
hflibolur";  an  action  aprinjp  out  of  ii;  the  c-  1,  Dig-  X,  "do  p^iia"  ts  applied 
"in  utiroqiie  foro  seculari  et  Mdcainstico "  (motives  drawn  from  "tuitUKlia 
ipquitas"):  BwhercUim.  "Inst.,"  3,  16;  Dwtrun,  "Comtn,"  on  the  title  "de 
Verb.  Oblig,  epist.  ad  Leetorem":  "hodie  nullufi  cootractiu  formula  ab(i(|ue 
stcpiilatione  mnripltur"  (Edlusion  to  the  notarial  deeds  in  u-hirh  it  wit«  cu»> 
tomary  to  say  that  there  had  been  a  stipuJation,  or  at  least  to  make  m.e  of 
the  terms:  t«  promise,  to  stipulate) :  jirgou,  1,  2.  c.  34.  —  Paeqititr.  "Inst,," 
p.  506;  Domoi,  \,  1. 2,  7;  ChaTondat.  ''Piind.,"  c-  2-4,  p.  279. —  In  thp  cnU  the 
agreement  wliich  did  not  set  forth  the  consideration  for  the  obligiitioD  was 
called  "paction  nue,"  —  C/,  Gold^chmi^.  "HandelBr,"  3d  ed„  I.  im. 

*  Loywi  did  not  umlerstimd  ttva  ola  proverb  wher?  allaaion  is  made  to 
the  farmal  ohajiirter  of  th^  old  proewlure,  —  "One  is  bound  by  one's  words; 
one*  they  have  bfyo  xpoken,  it  is  nn  lonKer  possible  to  withdraw  them." 

*  Groft'uf.  "De  J.  BeUi,"  ^  2.  II.  and  his  sehool.  Precedent:  r/.  Homanista 
{Karsten,  p.  B-7  et  teq.)  and  Theologiuu.    Cf.  "TransfGr  of  OwDcr^hip." 
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cerned  the  proof  of  their  existence;^  this  is  shown,  for  exam- 
ple. In  the  practical  importance  attributed  to  the  drawing  up  of 
writings.  In  this  sense  the  superiority  of  the  system  of  freedom 
over  the  system  of  fonnaUstn  is  less  than  it  would  seem  at  first 
blush.  But,  to  make  up  for  this,  it  is  possible  for  a  contract  to 
be  formed  between  people  who  are  not  in  each  other's  presence;'' 
it  is  concluded  by  means  of  representatives;*  the  personal  pres- 
ence of  the  parties  may  be  required  for  the  canning  out  of  certain 
solemjiities,  but  there  is  no  reason  to  demand  it  for  the  mere  expres- 
sion of  the  will.*  Looking  at  it  from  another  aspect,  just  as  soon 
a.3  importance  was  given  to  the  will  of  the  parties,  the  question  of 
intention  preceded  everything  else;  contracts  hod  to  be  interpreted 
in  equity,  without  taking  account  of  the  words  which  were  actu- 
ally made  use  of.  "  De  lequitate  canonica,"  says  Baldus,  "  omnes 
contractus  mundi  sunt  boni  fidei."  "Every  act  is  in  good  faith/' 
also  declares  Loysel,  670.'  The  object  and  the  consideration  of 
the  obligation  thenceforth  determined  its  validity,  and  all  the 
more  importance  was  attached  thereto  as  there  was  no  need  to  be 
concerned  with  the  form  of  the  contract. 

§377.  ContirMt*  to  Enfliah  L*w.  None  were  at  first  recognized 
excepting  contracts  "re"  or  "litteris."  '  An  original  development 

*  ThequestionoftheProof of ContrmotsisofTerygreatimportflTieie.  Thevcry 
old  CuBtumary  law  is  not  very  far  rcniovod  in  this  resjKHit  from  the  praplicea 
of  the  barbarimi  period.  LT  wc  are  to  believe  the  "  L.  dc  Joatice,"  pp.  98,  lOO 
el  seq.,  126,  103  el  asq.  (p/.  Es'ncin,  p.  47),  sometimes  the  defendant  can  defeat 
the  claim  by  his  oath  (simple  proof,  opposition  in  the  "  Gr.  Coiit.  de  Norm.," 

ecim*.^ times  he  baa  do  uthcr  reoounie  exceyjtine  to  "oSer  oppositioo  by 
pIc<lKe.9  flt  buttle"  (dm;!).  Hp  is  *U'>w^^d  to  d«fena  himself  by  meana  of  the 
ooth  whftn  the  contract  has  not  heen  executed,  —  at  least  no-t  entirely.  Cf. 
5fo66c,."Vertragnr.,"  p.  70  ('-Sachaensp.,"  I,  70,  2;  I.  6^  5;  II,  10,  2);  ''Aaa. 
de  J(5nj8.,"  "C.  dea  B.  "  105,  118  (apparent  covenant).  Beaumanoir,  63,  11, 
and  P.  de  FoiUnines  do  Dot  make  any  distinction  and  always  eompel  the 
defendant  to  rebut  the  testimony  of  the  witnesses  b}'  iticaiia  of  the  duel: 
J.  i}-lbeltn,  81,  117;  "Et.  dt  St,  Louia,"  I,  118;  "Jostice,"  3,  4,  l;  4.  4,  1. 
Moreover,  in  the  old  times  only  the  tcatimony  of  persons  culled  in  espn  ially 
by  the  piu^ies  in  order  to  take  part  in  the  act  was  admilted;  Bcavmanair, 
30,57  (now  it  13  quite  otherwise):  J.  d'lhclin^d;  "  Jostice."  [jp.  LW,  163, 171; 
■"Suraina  Norm.,  '  61j  Bmnner,  H,  392.  when  prwf  by  witoeases  was  ad- 
initted  without  any  of  these  realrietiong  it  gave  rise  to  aijeh  abuses  ttiftt  they 
found  thcmseiveg  obliged  to  limit  its  nippli<?ftt!ont  "Ord,"  of  MouEins,  1566, 
Art,  M,  and  the  maxim,  "Writinga  arc  preferred  to  witnesses." 

'  Valary,  "  LesContmta  par  CorresfKcndance  dans  le  PQsai  "  ("R.  G^n.Dr." 
1894.  3). 

*  Post.  "Order." 

*  "L.  Rom.  Cur  ."  on  Pavl,  5,  2.  2;  "Caplt.,"  817;  "t.Long  Loth.,"  14; 
Heualer,  I,  206  et  m-i  214;  Bntnner,  "Urk.."  p.  522, 

'  '■Const.  Pifl.,"  1 1 ;  BaUe,  on  the  c.  9,  "De  Plua  Pet.";  Beaumonoir,  3S,  12; 
P.  de  FojUaines,  26. 

'  Aa  to  the  deed  or  Bpeeinlty,  (f,  Pathck  and  MaiUani,  H,  215,  ■etc.;  actions 
of  cove&a&t  and  of  account. 
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which  took  place  from  the  fourteetith  to  the  fifteenth  centuries 
resulted  in  rules  similar  to  those  which  were  Hdmitted  upon  the 
Continent.  The  action  of  debt,  ^ven  on  a  contrart  "re,"  was 
originally  an  action  for  restitution,  a  reclainiin^  (for  examplCf  in 
the  case  of  lending)  against  the  man  who  mthhoMs  the  property 
0^  another.'  By  a  natural  enough  extension,  it  also  served  for  the 
demand  of  payment  of  the  price  of  a  thing  sold  or  the  arrears  of  a 
rent.  It  assumed  two  things:  1st.  that  the  plaintiff  claimed  a 
sum  of  money;  2d,  that  he  had  performed  sometiiing  for  the  benefit 
of  the  otlier  party.  In  this  there  was  seen  a  "legitima  causa  de- 
bendi,"  a  "quid  pro  quo,"  or  a  "valuable  consideration."  accord- 
ing to  the  terms  sanctioned  afterwards.  Whence  came  such  a 
requirement?  Oripnally  from  the  welUegtahlighed  repugnance  of 
the  ancient  law  to  the  admission  of  gratuitous  contracts;  *  fol- 
lowing that,  from  the  Roman  theories  upon  the  "causa,"  and  upon 
contracts  not  specified  by  the  law,  —  theories  which  were  quite 
well  adapted  to  the  action  of  debt.*  From  this  action  the  theory 
of  the  consideration  was  communicated  to  the  action  on  the  case 
and  the  action  of  "assumpsit,"  Ajjainat  the  man  who  caused  a 
material  injuiy  to  a  person  or  a  thing  there  lay  a  delictual  action  of 
trespass  ("de  transgressione"  ),*  In  1285  this  action  was  applied 
to  cases  where  there  had  been  no  direct  injury  (c/.  action  "in  fac- 
tum legis  Aquiliffi")  by  terming  it  an  action  "  on  the  case,"  In  the 
fourteenth  century  the  action  on  the  case  serves  in  the  case  of  de- 
fective performance  (niiafeasance)  of  a  "nudum  pactum"  (responsi- 
bility of  a  boatman  who  overloads  his  boat  and  thus  causes  the  loss 
of  the  cargo;  he  is  responsible,  not  by  reason  of  the  contract,  but 
by  reason  of  tlie  offense) ;  in  the  fifteenth  centurj'  it  serves  in  tlSe  ease 
of  non-performance  (non-feasance)  (under  Henry  VI,  1422-61, 
responsibility  of  the  carpenter  who  does  not  finish  the  roof  of  & 
house;  there  is  no  distinction  drawn  between  the  blacksmith  who 
does  not  shoe  a  horse  after  haWng  promised  to  do  so  anil  the 
blacksmith  who  shoes  the  horse  badly;  in  both  cases  the  horse 
goes  lame).  The  action  is  then  called  an  action  of  "assumpsit"  by 
allusion  to  the  responsibility  which  a  man  assumes.  It  seems  to 
us  that  it  would  have  been  more  simple  to  declare  every  agree* 

>  PoOock  and  AfaiOand.  11.  172.  203. 

•  C/.The  Lotabird"LaunegUd";  Heutler,  I,  SV,  PoOock  end  MaiUand.  U, 
211. 

•  "Summa  Norm.,"  90  (ed.  Tardif),  Bee  "<Jo  Ut  Ut  Tafias,"  etc.  C/. 
Van  den  litTff,  GaUcneki  tranalBtion,  "'Dei  Contrattl  do  Ut  dea  Set.  il  Dir. 
Musulm.,"  1877. 

•  CJ.  PalliKk  and  Maiiiand,  11,  523. 
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ment  binding  excepting  only  those  which  were  not  baaed  on  any 
"cause";  this  is  the  French  system.  The  Enfrlish  practice  adopted 
the  very  opposite  of  this  rule;  it  drew  its  inspiration  more  from 
the  old  ideas  and  bears  witness  t<t  a  ^irit  which  la  more  restric- 
tive in  appearance,  although  in  fact  its  results  are  about  the 
same. 

§  378.  Oblig-ationB  b;  Means  of  Wrltlaff  and  Written  Proof.  -~ 

The  custom  of  drawing  up  a  writing  in  order  to  establish  agree- 
ments becomes  more  and  more  widespread  in  the  Middle  Ages. 
By  this  means  there  is  attained  a  method  of  proof  whicb  under 
certain  conditions  is  the  most  positive  of  all.^  Should  we  not  go 
further  and  say  that  writing  constitutes  a  special  way  of  binding 
oneself?  Although,  not  very  precise  on  this  point,  the  texts  of  the 
thirteenth  century  show  that  at  that  time  people  were  not  veiy 
far  from  this  conception.^  Even  the  expression  which  Beau- 
manoir,  c.  35,  makes  use  of,  "To  hind  oneself  by  writing,"  leads 
one  to  believe  this.'  In  ^neral.  in  order  to  make  a  contract  in 
writing,  one  binds  oneself  before  the  judge,  and  a  deed  or  a  wTit- 
ing  of  the  contract  is  drawn  up  as  though  it  were  a.  matter  of 
drawing  up  a  judgment  (f/.  Judgment  of  settlement)      It  is  only 

'  The  restoration  of  the  title  in  case  of  payment  (FrankLsh  period)  is  the 
counterpart  of  the  "traditio  cartas";  it  ta  torn  up  or  it.  h  nnnuiledby  a  in«ntioD 
of  the  fact  in  writiuK  ("cassiilura").  If  the  restoration  impfwsitik  !and  it  ia 
not  agreed  thnt  the  pavment  ahnll  only  be  made  upon  rpstoration  of  the  title, 
Branriirr.  toe.  dt.)  one  deli  vera  an  a.c(iiijttal  ("epistola  evuruato.ria");  the  crcd- 
hur  holdm  l\ia  debtor  ncquitteiJ  ("quietus")  stHuetime^  even  without  payment: 
MaTculfe,2, 35;  "  Form.  Afidec,"  IS;  B«a«JMa7lo»r,a4,21  60:  P.  de  Fonlainei, 
15,  22.  Cf.  Dig,,  "de  i»actis,"  1;  Huber,  IV,  837;  GUiMm,  VU,  Bfll  et  teq.; 
'■N.R.  H.,"  1SS6,  20,  178. 

•  Cf.,  however,  as  to  gifts,  Emnnn,  pp,  31,  42,  44. 

•  Bmitmantyir,  m.  7  Cor  hy  the  pledfto) ;  Boiitaric,  I,  2.5,  "Const,  du  Chat.," 
79:  contract  in  nTiting;  Britton,  I,  2fl;  GlanvUle.  10,  14  (written  or  delivered); 
"Asa.  de  J^rua.,"  ■'C,  des  Ilr.ur.."  216;  Eamein,  p,  43.  Conversely  (ToTiiif. 
ScJtiealbackS,  one  may  bring  to  notice  pnsaagea  from  Emumanoir,  'M,  "In 
nncither  ohapter  we  will  spi.'nk  of  other  mcthodn  of  proof";  S^,  18;  "Official 
wril.infca  are  only  equivalent  to  one  witaess";  39,  3.  Cf.  the  Euglinh  deed  or 
writing  sealed  and  delivered  by  the  debtCir  to  the  Creditor,  which  is  not  only 
s  probative  title,  but  a  ntethod  of  (■ontrdeting  like  tht  Fmakish  "carta'': 
Pollock  and  hfitillarul,  II,  217.  The  KinR'»  Court  left  to  one  aide  the  old  forms 
("hanil-sale,"  ete.);  it  was  nereaaary  in  every  covenant  to  produee  a  gperiallf 
or  ihfil  ("fuctum"];  in  the  IhtM.mmth  eentury  every  free  man  baa  a  seal  which 
he  pfaees  upon  the  parrhment  containing  the  agreement. 

'  The  custom  of  CDntrniting  s.t  law  poes  back  to  the  barbarian  period;  but 
only  the  tribunal  of  the  kinn  could  pive  a  deed  of  contract  ("pladtum")  in 
such  a  way  aa  to  furni^ih  the  interwted  parlies  with  an  incontestable  proof: 
Bmnner,  "GerichtsBeupiiiw,"  154;  li.  Hith\eT,  "Gerinhtsurkundea  d.  Friink. 
Zeit"{"Z,  S.  S.,"  2.5).  Cf.  PertHe.  IV,  4ft&.  During  the  feudal  jwriod  conlrarts 
drftwn  up  in  court  were  first  of  All  entublifl'hed  by  rMord.-<,  tnrl  then  by  wrilinijs : 
J?M«WflMM>,  35,  2,T;  W.  (y;  83,  11;  /.  /i'fMin.  117,  121;  "SaoKsen.^jj,,"  1,  IS, 
2;  70;  JI,  10;  '"Roisin,'  p.  65     seq.    lis  England  they  are  all  the  more  readily 
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as.  an  exception  that  they  proceed  in  another  way.  According  to 
Beaumanoir,  there  aliould  be  three  kinds  of  writings  which  bind: ' 
those  which  are  sealed  with  the  seal  of  the  lord  ol  the  locality,  or 
of  the  king  (or  of  their  representatives,  for  example,  the  roj'al 
bailitfs,  '*  iettera  of  authurity  "} ;  ^  those  which  are  sealed  with  the 
seal  of  the  council  of  the  locality;'  and,  lastly,  those  which  are 
seated  with  the  private  seal  of  a  simple  geatleman,  who  has  no 
right  of  admiTiistering  justice,  on  the  theory  that  they  proved  an 

used  because  there  are  no  authenticated  notarial  deeds:  BtackiUme,  II,  21; 
Pollock  arid  Maiilind,  II,  203  {reccign:2aai:e),  205.  Thus  everywhere  is  devet- 
oped  tht»  upiplicatioa  of  Doa-ct>nt«utiatu  jiiri^dictioD. 

'  BeaunMiwir,  35,  IS;  34, 59.  Modela;  sec  also  "StUua  Pari.,"  "Gr.  Cout.," 
Bovlaric,  I,  26. 

«  Aaconting  to  Beaumanoir.  35,  2*  (cf.  1,  4-1,  "Ord,"  oE  Philip  III),  tboec 
who  wish  to  obtiiin  a  Latt«t  of  Authorici-tiaii,  b<>cALi4e  th(>y  liiivc  ni>  sctd  or 
because  thUmeaiwis  tnore:<ur'!,  ahimlii  mtnp  bpfore  th(^  bailiff,  makini;  a  record 
o!  thii  burRiiin,  and  then  require  that  tlio  letters  bo  d«livered  to  thciD  "in  the 
form  which  folluws:  To  ull  thu-ie  who  s.hiall  see  or  have  thesi!  prori^nt  Iettera, 
Phelippcs  de  Beauiaanair,  Bailiff  of  Clermont,  greetings.    Know  ye  all 

that  m  uur  presence  P.  .md  J.  recognined  at  law  that  Ihey  of  their  own  free 
will  and  for  their  own  benefit  have  madle  such  and  such  an  exchange."  Then 
foElow  the  detftib  of  the  agrwiment,  and  the  obligation  of  keeptnR  it  and  war- 
ranting (for  this  and  yrhat  foUowa  we  are  referred  to  the  formula  of  Bale.  35, 
20):  "And  thid  bargain  aWve  nicntioni'ii  have  1  agreed  to  warrant  for  all 
lime  for  the  s«cl  J.  and  hin  heirs  ftgairL-*t  ev*;ryone";  the sellurahall  pay  fJl  the 
e3[|)#iwes  and  damaaes  occasioned,  by  hia  default  irn  warranty  {tf.  "Ord."  Janu- 
ary, 1324)  and  ehat  fumwh  tliia  warranty;  nhotild  he  ao  wish,  may  hind 
h-imaelfcvcnmoreHtrictly  (damagea  maybe  fixed  upon  the  oath  of  the  creditor, 
35, 19;  P-deFoTLtnines,  15. 27):  "  And  tohinil  mvnel/ firmly  I  have  bimnd  myself 
ULd  my  heirs  and  all  1  have  in  the  prcitent  ancf  in  the  future,  movahie  anil  in- 
heritance, to  be  adjudeo'J  by  whatf^ver  jiiBtire  he  shall  please  to  the  euiJ  J. 
or  hia  heirs,  or  to  him  who  ahall  bear  these  letters  .  .  ,  and  t<i  takt-.  to  sell, 
and  lo  8|iend,  vrithout  any  delay,  until  tift;  coatri  and  the  damoKe^s  sludt  have 
been  paid  and  1  Rhall  have  xiven  a  lawful  warranty."  Then,  linallyr  come  the 
renunviiitions  {cj.  29)  ot  every  right  and  ever)-  law,  canon  or  cuatamory; 
of  the  privileae  of  the  croSA,  taken  ot  to  be  taken  (P.  de  Fontaines,  17,  7,  14); 
indulgences  of  the  pope  OT  tSfr  kinff,  euatomary  delays,  Mcception  "  non  numer- 
utof  jic<3ung[e,"  a  "loaion  "  of  morethsjk  half;  all  exceptiansor  dofeBseeimd  the 
rule,  "renundation.sby  way  of  gift  arc  wortlilwu  "  [Afq/nwl,  "N,  R.  H.,"  1900- 
1901);  "and  inorili>r  l)i!»t  this  may  bo  a  firiri  and  stable  dfcd  I  have  had  placed 
upon  these  presynt  letters  the  seal  nf  the  bailiff  of  Clennont  |35.  24|.  This 
wan  done  in  such  and  such  an  inrnmntion  [roiEnl  and  in  such  jind  sueh  a 
month."  For  the  letters  of  a  gentleman  upon  hia  seal,  Beaamannir,  3S,  20, 
maiDtiUD9  that  they  were  ipven  to  the  creditor.  Apnitmarun'r,  1,,  41 :  3.7,  6,  23; 
Boutaric,  I,  106,  107.  The  royal  seal  is  re<m^ized  throughout  the  kingdom, 
whflreu  the  seal  of  the  lord  ia  only  ktiowd  in  his  domain,  —  Simple  eo&ltact 
Qieditore  went  before  the  aldermen;  "  Artois,"  49,  12,  t-d.  T. 

'  According  to  BeHumntKtit,  35,  1%  {ef.  39,  61;  BittttoTie,  I  107),  they  W^ere 
only  equivalent  1-a  a  flinjtle  witness  when  thev  were  produced  in  the  lay  «mrt 
{excepting  in  apirituel  manure,  —  for  example,  a  marriage  or  a  will),  ll  was 
the  same  with  l«tten!  nf  the  lay  eourt  when  produced  in  a  Court  of  the 
Church.  Hut  there  was  an  eireption  made  for  the  lel(«r  of  the  king  or  the 
apostohc  letter  (of  the  popeJ;  these  letters  were  everywhere  equal  to  the  full- 
est testimony.  Little  by  Uttle  the  number  of  drnde  that  could  be  authen- 
ticated bv  the  ecclebiasiical  judgee  waa  reetnrt«d.  —  P.  Fovmier,  "OBio.," 
pp.  41,  199. 
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engagement  entered  into  by  him.'  The  seal  conferred  upon  the 
deed  an  authenticity  and  a  binding  force.  Moreover,  its  genuine- 
ness and  physical  wholeness  signified  a  good  deal;  if  only  half 
of  the  seal  were  left,  this  was  sufficient,  according  to  Beaumanoir, 
to  validate  the  deed,'  These  writings  were  nothins:  more  than 
mere  means  of  proof  when  the  rule  that  consent  was  sufficient 
in  order  to  bind  was  admitted.* 

Nevertheless,  public  wTiUnga  were  contrasted^  as  had  long 
been  done,  with  private  writings.  The  former,  coming  from 
public  officers  —  whence  their  name  —  were  principally  the  work 
of  notaries,  that  is  to  say,  of  the  representatives  of  the  king 
and  the  lords.  The  affixing  of  the  seal  of  jurisdiction '  gave  to 
documents  two  privileges,  —  authenticity  and  executory  force 
(without  tatdng  into  account  mortgages,  which  will  be  discussed 
further  on).   Thus  they  obtained  full  credence  at  law/  and  they 

'  But  not  to  hifi  own  profit;  G.  Durami,  "Spec.,"  2, 22.  298;  P.  de  Fontainxa. 
15,  22\  Bea^manair.  35, 10,  18;  39,73;  Boutaric,  ly  106,  107;  ''A.  C,  Bourgra," 
27  {cf.  seal  of  ttie  kiog);  Lvyad,  731  (bibl.),  Commoaera  had  ao  authcntio 
seftl,  wbich  placed  them  under  the  tkecessity  ol  applying  to  ttte  lord  oad  the 
ballilT,  ct  to  a.n  oSccr;  the  gGntkimui  also  h&d  rei!<^urse  to  them  beCBUse  af 
the  tdvantages  which  found  in  ao  doing.  In  Normandy,  whore  serfdom 
diaappeaj-ed  at  a  very  early  time,  the  conuuoners  often  had  private  seals  just 
as  the  noblfie  did.  From  taenee  arose,  no  doubt,  the  Kngliafa  practice  of  deeds. 
—  r/.  aa  to  the  effect  of  the  deed  under  sea],  Schuhe,  "  Urkundeabew.,"  1S94; 
Esmein,  p.  129;  HuveUn.  "Thise"  (''Contrata  en  Foire"). 

*  BeavmaTunr,  35,  11.  Cf.  JMnvilte,  S  SQ  (only  the  bottom  of  the  seal  ia 
left;  St.  LoTiia  carried  out  the  obliRation  contrary  to  the  advice  of  his  Council); 
LoijBcl,  ioc.  cit.:  "Gr.  Cout,,"  p,  380, 

'  As  to  proofs  in  generoJ,  cj.  bibl.  in  Camus  and  Dvpin,  nm.  1726  ei  seq,,' 
and  toprat;tice,  cf.  "Treatiaca  oa  Pro-cedure,"  aadsee  also  Camxta and  Dupin 
(Polhi^T,  Pigeau,  etc.);  a*  U)  the  profession  of  notary  {Ferriire),  "Ripertoirea" 
by  Ferriire,  Guyol,  etc.  Ordinancea  in  the  Goa/erenee  of  Guinoia,  1,  4; 
tmrnbfTt,  see  "Temoina,"  "Enquete,"  etc.;  Bonnier,  "Tr,  dcs  Preuvea,"  4th 
ed.,  1874;  "Tract,  umiv.  J.,"  IV.  —  Ab  to  the  old  texts  e/.  Beatiinanotr,  a.  35, 
39;  Boutaric,  I,  105  tl  seq.;  Masuer,  18  e£  seq.;  "  Artoia,''  ed.  Tardif,  49.  —  Pol- 
lock and  MaUland,  II,  593. 

*  Ab  one  asks  oneself  if  it  was  not  already  recognlEed  in  the  time  of  Beau- 
manoir,  it  Is  easy  to  underatand  that  one  hesitates  aa  to  the  bindiag  or  merely 
probative  character  of  ivritinRa,    Cfjofuwion  of  the  "carta"  with  the  "notitia. 

'  Loi/Sf^u,  "OiEces,"  2,  5,  60.  Cf.  ob  to  the  aEBsing  of  theaeal,  p.  605,  and 
declaration  of  Sc[]teinl>er  27„  1697.  uniting  the  keepers  of  the  petty  Mais  to 
the  body  of  notaries:  FfrrHrre,  see  "Sceau  de  Justice";  Alasner,  IS,  ft  (fcibl.). 
Ab  to  protocols,  minutea  and  copies,  see  Masuer,  18,  IS;  37;  etc.;  Bebuffs, 
'•De  Utt,  Oh!.*' 

*  The  Frobator;  Fomof  the  deed  under  seal  varies  according  to  the  seal 
with  which  it  19  furnished;  thus  the  ecisniorial  seal  ia  not  efficacious  outaide 
of  the  lord's  domain,  and  the  seal  of  the  eccl^iastical  judge  oul^ide  of  the 
diocese  (Bcatiirutnoir.  39,  71-76;  35,  18).  On  principle,  sealed  writinga  are  as 
pood  aa  full  proof.  But  they  may  be  forged,  —  that  is  to  aay,  it  may  be  al- 
leged that  they  havei  been  forgred  or  fautdied  (broken  seal,  ecratchea,  etc.); 
Beaumaiunr,  36,  9  tt  teq.;  or  their  contenta  may  b«  attacked  bv  reiy-ing  upon 
an  alibi  1  ibid,,  35,  25;  if  they  contain  the  nameaof  persons  called  upon  toserve 
as  witaesge^,  AfuJ  if  these  pawns  declare  that  tbey  have  tak«D  no  part  in  the 
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a  lOR  mad  speeiF  wus  <i  i  m  iiliiw  This 
Id  tbe  bet  that, 

tram  the  pvtx^ 
tbey  «CR  n  first  fkavn  op  m  lbs  pn^ 
of  (W  fwlfle,  ud  later  oat  d  fan  praenoc  "Box."  smy^ 
VajwA,  "it  b  ahr^  tiw  judge  who  speaks  thwjwgh  them." 
Ilkqr  pment  tbe  gnat  practical  adrmaUgc  of  i  iiHiag  JmiiI  iiHii.i 
•  qiatllft.  Ihey  hare  u  aerioas  mcaanoiaccs,  -vfaen  the 
«Dd  lidSk  of  tke  Dotuial  imfewico  ia  annd.  Sotne 
wpeddly  Pi»gl»*»Jj  hsn,  honvnr,  rrfdsed  to  ■dmit 
2MXf  dnd  KKBt  tlm  be  proved  in  oouit.  uid  the 
psrtin  owfiMfily  betake  themwlvea  for  the  dnwing  ap  ol 
deedi  to  "attomov"  who  are  at  the  same  time  sofidton;  tfab  b 
•oC  withoaC  its  daagen,  because  tbe  duty  ctf  the  scribe  is  to  pcc- 
Tcat  nrfts  and  the  interest  of  the  »obdtor  b  to  foster  as  macy  as 
be  can.  la  the  Gersun  coon  tries  the  tendency  scons  to  be  to 
todnde  the  fuiketioas  of  a  notary  among  the  attributes  of  a 
jodft,  or.  at  leant,  to  ^t-e  to  tiie  judge  the  most  important  of  the 
notary's  functions.* 

PrtraU  wrttioci  did  not  acquire  aoy  protxati^'e  force  ex- 
cepting by  virtue  of  an  acknowled^ent  or  confesuoQ  tn  court, 
on  the  part  of  the  one  who  had  ngned  them;'  ot  else  as  a 
oomeqwnce  of  the  procedure  for  the  verigcatioo  of  the  writing. 

Aved  or  afrt  tntinimy  ««Btni7 1«  that  which  the  d«ed  eontAitts,  then  thr 
it  anmam:  Md.,  86,  W.  B««iiauHiir  tcDs  ua  tlut  in  order  to  Avoid  these 
CHMof  BolKty  K  BM  ceusdtobeeaMomary  tobavc  th«nAin»9f  ilwwitneaws 
cntavd  io  tbc  deed.  Those  vitneMa  or  "wvTBBtors"  ("Joetiw,"  p.  156; 
"A.  C,  BayoaiM,"  5;  "A.  C,  Anjou."  I.•S6),howeveI^  are  to  be  f otmd  onoe 
toon  tit  our  modicro  witnosea  to  deeds.  Cf.  Ifvber,  FV,  S37. 17 ;  Gbjtaon,  VTl, 
S92.   Obvifnislv,  jjao,  when  the  ct««d  establiahea  a  debt,  one  may  oDeee 


(itrcD  mdcRCc,  but  only  luilil  the  oontrarv  is  proved,  aad  not  m?re3v  until 
tS^tion  of  forpry  ia  m*de:  ;Va*T*fT,  ISfSS.  Imbert  only  speaks  of  the  alle- 
uttoa  of  (orfery  u  BcuDBt  >depK>fitioiu  of  witncaea.  The  "Ord  "  of  Charies 
VU.  of  14S3,  Art.  17,  had  forbidden  the  attaddng  of  a  public-  d«ed  under  pre- 
text of  forgerv  unlcM  a  oruninal  accusuion  of  forgery  werv  brought  in  one 
sptcial  cime;  thai  is,  when  it  wu  s  mutter  of  a  jud^ect  ha^-irtg  been  altered 

the  Judaea  after  its  having  been  pronounced  lliambrrt,  IX  211).  FontoMn, 
on  Mamrr,  ed.  1600,  p.  344,  seems  to  »c«  in  this  a  ffeneral  deciaioii.  It  ia  no 
dtnibt  becauM  the  practice  of  his  time  hod  genernliiwl  h:  FUury,  "Inst,  au  Dr. 
Fr,."  II,  2W;  "OrS.  Crim."  of  1670.  IXr  ^Ord."  o(  Jacuarj-,  1583;  FebniarTi 
17JT:  ClM»*n.  "PrfcU  At  Pracdd.  Civ..''  I.  M2. 

'  Bofinfer,  "P»uvm,"  II,  18.  —  ffMiW,  "FormaUbS  du  I>(>«ble."  IflOl. 

"Daeda  imdap  private  seal;  BifvlftrU.  I,  106;  "A.C  .  Pi^-ardie,"  p.  115.  ed. 
itarftigr.  Dteda  written  in  household  boolta  or  mercnant*'  (I'-'viuiit  booles; 
Matufr.  IH,  84,"  fit"",  IV,  838,  18;  Potte,  "Privaturk."  1887;  Brutlau, 
"Fonch,  t.  D.  0.,"  28;  Schup/tr.  "H.  Ital.  8e.  Giur  ,"  1889,  345. 
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The  deed  under  private  seal  did  not  prove  ita  own  date,  as  far  as 
tliird  parties  were  concerned,  unless  bearing  official  stamp  (when, 
stamping  was  required,  Edict  of  I^SO,  repealed  in  l^S,  Edict 
of  1693),  The  privilege  of  gentlemen  to  possess  an  authenticative 
seal  had  no  more  reason  for  existing  when  feudalism  declined;  it 
disappeared,  and  the  jurisconsults  of  the  sixteenth  century,  such 
as  Dumoulin,  did  not  hesitate  to  affirm  that  these  seals  had  no 
more  value  than  a  private  signature.' 

If  private  deeds  had  only  a  limited  efBcadousness,  oral  testi- 
mony had  Btill  less.  Wituwaw  were  distrusted  for  many  reasons. 
A  person  who  has  not  talien  part  in  an  euimination  will  never 
be  able  to  realize  the  difficulty  there  \s  in  extracting  the  truth 
from  the  confused  and  inaccurate  depositions  of  the  best  Inten- 
tioned;  in  other  depositions,  money  or  threats  have  induced 
lies;*  death  removes  some,  and  age  or  illness'  causes  others 
to  lose  their  memoty.*  Freconstituted  proof,  as  embodied 
in  written  deeds,  is  manifestly  superior  provided  they  are 
removed  to  a  great  e?rtent  from  the  risk  of  loss  and  alteration.^ 
The  Ordinance  of  Moulins,  February,  1566,  Art.  54,  wishing,  it 
says,  to  avoid  the  "complicating  of  lawsuits,"  decreed  that  a 
contract  must  be  drawn  up  for  everj-tlung  which  exceeded  100 
li\.Te3  in  value,"   Thenceforth  they  no  longer  said,  "  Witnes.'^es  are 

'  Dummtlin.  on  "Paria,"  1,  8,  12;  "Ord."  of  Moulins,  Art.  54;  Danty, 
"Preuvea,"  2d  part,  no.  2,  The  evolution  in  English  law  haa  taken  pliice  in 
the  opposite  direction;  the  writinK  spolpd  with  the  aenl  of  getltlemetl  has  been 
p«?!cn'p<I  in  the  nleed,  a  sort  of  docunient  which  in  England  takt'-i  thu  place 
of  ft  nol.aji.ll  deed.  The  Frenph  luw  likened  gentlemen  ta  common  era  by 
taking  away  from  ihem  the  right  to  hnve  a  seal:  the  English  law  has  likened 
coTnmrtncrs  to  Eentlemen  by  giving  them  this  right. 

'  Even  this  fact  was  not  necf«sary  in  order  to  juatify  the  rule  drawn  from 
the  Rcripturca:  "Testis  unas,  testis  nullua":  "Deuter,,  '  xix,  2,  15;  "Matt.," 
x^'iir.  16;  Dig.  X,  3.  28,  10;  i7.  Dnmnrl,  "iSpec,  de Teste,"  S  H;  BrartiitanoiV, 
49,  5;  "Toubiiae,"  "de  teat.";  " Montpcltler,"  25  el  seg.;  Loyaet,  779. 

'  From  thence  arose  examinations  for  perpetuating  proof:  Masiter,  17,  1 
(and  p.  a07), 

'  Lcwsiei,  770,  "Hf  who  shprlenB  hcst,  proves  beat."  "Sohwabeasti.,"  36ft, 
Th«^c  fliaao vantages  beeame  worse  with  the  eystem  of  Uffal  proofs  which  pre- 
vailtd  in  the  oEd  law,  and  which  has  its  origin  in  the  proctice  of  the  barbarian 
period.  For  this  waa  substituted  the  system  of  inmoBt  convictions,  whiet  one 
already  finds  at  Rome,  and  of  whith  tlie-re  are  traces  lathe  canon  law: 
P.  FoumieT,  "Offic,"  p,  193.  Cf.  BeaTimartoir,  39,  19;  Loyad,  867;  Gtassan, 
VI,  553. 

'  Lnaa:  Masuer,  18,  17,  51. 

'  "Ord."of  Moulina,  Art.M:  "Cn-acemingeverythingcxcccdingtheva.Iueof 
one  hundred  pounds  contracts  shall  be  drawn  u|]  before  notaries  .  .  .  without 
receiving  any  proof  by  nitneaaes  excepting  aa  to  the  contents  of  the  contract, 
and  wltiioul'receiviiii  any  proof  m  to  that  which  may  be  alleged  to  have  been 
said  or  agrf*il  upon  before  the  contract,  then  and  alterwarda;  by  thia  we  do 
not  intend  that  proofs  are  to  be  excluded  which  tire  made  by  the  paitira 
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better  than  writing,"  but  instead,  "Writings  are  better  than 
witnesses."' 

undBTthdrprivftte  seals  and  writings."  "Ord."  of  1667,  20,2  (deetls  instead  of 
eoHtraeta  in  order  to  get  rid  <rf  difficulties  and  to  generalise  more).  Proof  by 
witnessea  is  thua  found  to  be  excluded  with  a  few  exceptions;  Civil  Code,  1341. 

*  Boutaric,  L  106  <p.  620):  "Know  that  oral  testimony  has  more  force 
than  writtngi,  if  the  witneases  testifj'  contrary  to  ih»  writings,  and  the  judge 
oooht  to  a/Kept  the  d^Mution  of  witneesee  who  depose  with  sound  memory, 
ana  pass  sentence  according  to  thrar  deposition  rawer  than  according  to  the 
contents  at  the  writings  which  do  not  support  them."  The  Commentary 
required  three  or  four  witnesBee  in  order  to  overcome  a  puUio  deed;  Hoetien- 
ria  and  the  canonists  are  satisfied  with  two:  Maauer,  18, 18,  53:  Loyd,  774; 
/.  Fawe,  1, 16;  "Cod.  Just.,"  "de  fide  instr." 
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Topic  5.   Ntjllitt  of  Contiwcts 

i  376,  The  Nullity  o(  a  Conlraab.  }  3S2.  Abeolutc  Nullity, 
i  380.  Originofllie  Theory  of  Nullity.  S  3S3.  Rtlative  NulUly. 
I  3S1.  NuUity  and  RescissiaQ.  \  384.  Reacisaioa. 

§  379.  The  Nullity  of  6  CotifcrMt,  in  the  v«ry  old  kw,  arises 
chiefly  from  the  failure  to  observe  form;  the  absenre  of  funda- 
mental conditions,  such  as  consent,  ia  not  so  important  as  in  mod- 
ern law,  because,  ordinarily,  if  the  act  is  regular  as  to  form,  the 
contract  is  otlierMTse  binding.  But  in  the  later  system  of  contracts 
formed  by  mutual  agreement,  the  question  of  nullity  is  more 
complicated  and  becomes  wtal.  P.  de  Fontaines*  c  ]5,  and 
Beaumanoir,  c.  34,  haWng  to  deal  with  affreements,  inquire  first 
of  all  as  to  which  are  the  ones  that  must  be  k&pt  and  which  the 
ones  that  should  not  be  deemed  valid. 

§  3^M).  Otigin  or  th«  Theory  of  Nullity.  —  Tlie  canon  law  bor- 
rowed from  the  Roman  law  its  theurj-  of  uullitica,  and  especially 
the  distinction  between  nullities  "ipso  jure"  and  "esceptioma 
ope"^  or  "per  in  integrum  reatitulaonem."  '  This  was  applied  in 
the  same  way,  excepting  that  the  absence  of  forms  in  the  stipula- 
tion did  not  prevent  the  contract  from  being  valid.'  In  its  turn, 
the  Customary  law  felt  the  canontc  and  Roman  influence.  From 
the  thirteenth  century  we  find  in  Beaumanoir  a  contrast  between 
contracts  which  are  void  and  those  against  which  one  can  only 
plead  some  "  barre,"  such  as  asking  for  "  ratifying  restitution."  ' 
Voidable  contracts  may  be  validated  by  a  abort  prescription;*  it 
does  not  seem  to  have  been  the  same  with  regard  to  contracts  which 
were  void.  But,  though  this  difference  can  be  pointetl  out,  one 
must  be  careful  not  to  think  that  the  difference  between  nullity 
and  liability  to  be  avoided  was  very  clearly  distinguished  by  our  old 
authors;  their  language  and  their  ideas  are  far  from  being  precise; 
the  word  "  nullity  "  is  the  only  one  which  they  naake  use  of  to  des- 

'  Foumier,  "Offic,"  p.  226. 

'  Dig.  X,  I.  41,  8;  3,  17,  3  and  6;  1,  40,  2;  "Dec.  Grat.,"  I,  43,  q,  10,  4; 

G.  Durand,  11,  3, 

'  Beaumanoir,  1ft,  8;  34.  29;  1ft.  4,  11;  Boutaric,  1,  4Q,  18,  92;  "Olim," 
III,  202  (io  1306);  ll&O  (in  1317). —^'Capital.,''  VII,  288;  V,  181, 
362. 

*  A  year  aa6  n  dfi^y:  BtsumQiKrif.  34,  39;  S^>uia^k,  I,  20:  Afofuer,  29,  19; 
"N,  R.  H.,"  1888,  m, 
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Ignate  two  distinct  situations  at  one  and  the  same  time; '  at  the 
most,  in  later  times,  absolute  niiUity  ia  often  usjjd  in  the  sense  of 
non-existence;  relaiipe  ■nullity  is  used  for  voidability. 

§  381.  Nullity  and  Eeadulonor  restitution  in  entirety.  —  In  the 
thirteenth  and  fourteenth  fenturies  every  nullity  is  officially  pro- 
Dounrod  by  the  judge.  Towards  the  fifteenth  century- '  the  law 
changes;  two  classes  of  contracts  which  may  be  annulled  are  dealt 
with:  {a)  the  nullities  «3tabUshed  by  the  Customs  and  the  Ordi- 
nances are  applied  "de  piano"  by  the  tribunals^*  (i)  royal  letters  of 
rescission  are  necessary  to  plead  the  benefit  of  those  which  arise 
from  the  Roman  law.*  "Means  of  nulUty  have  no  plfcca,"  they 
say;  *  that  is,  it  13  necessarj'  to  have  letters  of  rescission  in  order  to 
plead  nullity;  but  this  is  only  true  in  the  case  of  Roman  pleas  of 
nullity.  What  is  the  reasoii  for  this  innovation?  Almost  all  the 
old  jurisconsults  reply:  It  is  because  the  proWsions  of  the  Roman 
law  had  no  self-executory  force  in  France  except  by  permission  of 
the  king.'  In  our  time  other  e>cplauat3ons  of  this  have  been  sug- 
gested. For  mmc,  ietteni  of  rescission  would  be  due  to  the  spirit  of 
exaction  wliich  was  displayed  by  the  old  royalty;  for  others,  this 
would  be  one  of  the  means  made  use  of  to  restrain  the  jurisdiction 
of  the  3eig:«iorinl  judses  (cognizance  of  claims  for  rescission  vrm 
taken  away  from  tliem).  But  why  should  reform  have  l>eeii  lim- 
ited to  the  Roman  nullities  if  it  had  only  a  political  or  fiscal  ob- 
ject? It  is  more  likely  that  one  must  abide  by  the  explnnation  of 
our  old  authors,  the  political  or  fiscal  reason  being  added  thereto 

'  RAaffe,  "Tr.  de  Resc  Contr.  pr.  *' :  "  contractus  aut  nuUas  est,  a.nt  tenet, 
oed  tamen  est  aanulhindus."  In  the  first  case  it  is  required  ''ut  decloretur 
nuUua";  \a  ttic  sijcbuil  vasot  that  it  should  be  rtHiriod^:  i)' Argeiitri,  "Cons. 
Brit.."  in  283,  cum.  I,  nos.  7-10;  /><*7m»J  (eighteenth  century),  "Preacr.," 
p.47  (&lMolutenul3ityiuid relative  nullity);  Borihier,  on  "Bourg-,"  19.  12.  Cf. 
PolAiw,  "Oblig,,"  1.  1,  1,  1,  a;  3,  2  and  3;  "Proc.  Civ.,"  5,  4,  1.  Cf.  D<mtai, 
1,  1,  5;  4.  6,  2  iiiid  3.  It  is  not  withaut  difficulty  thut  the  dasslcal  doctrine 
h&B  taken  shape  in  uur  ^'m<;. 

>  IiouJaric.\,Wi,  and  tho  notes  of  OwrotirfiM;  "Ord."ot  153fi,  IS.  and  1539. 
134;  Du  Cutige.  bcw  "Itcaciaaio":  in  143'!,  lett^ni  of  reeclti<4i(in.  in  countries 
o(  writti-n  law;  tliey  are  probably  of  a  still  earlier  date  in  countries  of 
CuaUiiiia. 

'  For  uxnniplr.  a  usurious  contract  (Ordiaaacee).  deeds  of  n  married  woman 
Trithout  uutiioritv  (Customa). 

'  Fi>f  eSampfe,  Traudl  Pallotk  and  Maithnd,  II,  533;  Writ  of  Deceit 
(undcf  John). 

•  Lt»vK  706;  Imbert.  "bat.  for.,"  I,  3,  3;  "Enrhir,"  lee  "Contrarta," 
"Ntillit^":  Raf^teau.  Which  can  also  be  understood  in  this  way:  that, 
if  there  wer*  no  text-i  on  the  SMbjcct,  a  deed  eoulil  not  be  annulled.  —  Cf.  km 
toprocixiure:  Gia*Mm.*'Pn?cisde  Procedure,"  1, 14.  — Ce/poila,  "Tr.Cautel.," 
173^. 

•  Guy  CoquUte,  "Inatit."  p.  7;  on  "Nivemda,"  p.  2;  ImJxTt,  "Enchiiid.," 
see  "Contrata";  Chtrondae,  "Rfponses."  HI,  102. 

£14 


Topic  5] 


NTUJTT  OF  CONTTUCTS 


[S  382 


merely  in  order  to  strengthen  it.  At  the  same  time,  the  old  expla< 
nation  itself  has  need  of  being  rounded  out.  Taking  it,  in  fact,  as 
it  was  set  forth  by  the  jurisconsults  of  the  Customs,  it  would  have 
been  necessary  to  obtain  letters  for  the  application  of  all  the 
Roman  rules,  a  thing  which  did  not,  as  a  matter  of  fact,  take  place. 
This  was  done  only  in  the  case  of  nullities  which  were  unknown 
to  the  old  Customary  law,  and  were  opposed  to  its  principles, 
and  of  such  an  exceptional  character  that  their  introduction  was 
compelled  to  rest  upon  royal  authority.  The  necessity  for  letters 
of  rescission  was  extended  (eviidently  for  fiscal  reasi>ns)  to  countries 
of  written  law,*  In  this  sense  there  was  an  extension;  in  another, 
a  restriction;  practice  at  first  required  letters  in  case  of  nullity 
"ipso  jure"  as  well  as  in  case  of  nullity  "per  exceptionem"  or  "in 
integrum  reatitutionem";  ^  at  the  end  of  the  seventeenth  century  * 
and  in  the  eighteenth  century*  letters  of  resdaaioo  were  no  tonger 
required  for  nullities  "ipso  jure."  '  Their  use  was  abolished  by 
the  Law  of  September  7,  1790,  Arts.  20-21. 

§  382.  Abaoluta  Nullit;  resulted  from  lack  of  consent,*  lack  of 
an  object  or  a  "cause,"'  and  the  unlawful  or  immoral  char- 
acter of  the  object  or  of  the  "  cause " "  (improper  consider- 
ation). The  "caufte"  "  for  the  old  jurisconsults  corresponds 
to  the  "  quid  pro  quo  "or to  the"  consideration "  of  the  English 
law.   They  took  as  their  point  of  departure  the  Roman  ideas  upon 

'  G,  Papt,  "Dec,"  q.  UI,  143.  CJ.  Dup&Ur,  "(Eum*,"  Ul,  186:  Mortci, 
p,  115  (cit.),  CJ,  "  Advftntsge  of  InventOTy,"  poal.  "  Exceptions  for  LcrrW&e 
and  tho  Franohe-ComW '':  Arnau,  II,  13. 

•  fiebij^"e,  "In  Const.  Reg  ''^423;  CAafonJos,  "Pand.,"  II,  e.  28;  Paaquier, 
"Interpret,  des  Inat.,"  139;  Det-peigsea,  "CEuvrea,"  I,  SOS;  jV/omfiC,  s.  1,  10. 
"D.,  de  min.";  c.  3.  C,  2,  22.  For  example,  defect  in  form,  an  unlaaful 
object.  In  audi  a  ease  the  Cuslomary  law  and  the  Ordinances  wert'  ordinarily 
in  accord  with  the  Roman  law  to  the  effect  tb&t  the  dml  should  be  &anulled. 

•  G.  Caq\ti}le,  "Inat.,"  p.  7;  Fernlsni,  on  "Parifl,"  223;  fieury,  "Inat,,"  II, 

43. 

•  Pettier,  "IWd.,"  727;  Citi^f,  "Mp.,"  b«  "Nullitfi."  \  7. 

■  la  practice,  in  order  to  avoid  all  diffiqultiea,  iturf  often  oht^ioed  letters 
in  the  cose  of  &□  annulment  *'ipgo  jure":  At^oh,  "Inst.,"  II,  4S0;  Dupirier, 
"CEuv  ,"  III,  401. 

«  '"  Jostice,"  II,  16.    Aa  to  promises  an  behalf  of  anotLerj  Boutarie,  I,  40. 
'  Bfiutoric,  ".\cteadu  Pari  ,"  II,  no.  6446  (in  1321). 

■  For  example,  interests,  &  concubine,  etc.:  P.  de  Fontaina,  15;  Beiiu> 
mnvoir.  34,  2,  23;  38,  16;  70.  2,  etc.;  Bout/iric.  t.  25;  "Joatice,"  pp.  100,  325; 
" Montpellier,"  67  (gBmblinn).  It  one  wiahea  to  huve  some  conceptiaa  of  the 
variations  of  tke  law  upon  thia  point  one  must  remember  thiit  life  inaurftnco 
woa  proiiibited  &a  betnn  immoral  i"  Ord."  of  16S1);  Portclia  in  his  "Discoun 
Prflminaire  eur  le  Code  Ci^'il"  Baya  it:  "This  instittjtion,  which  implies  ft 
'Votutn  mortis,'  could  oalj-  b>e  developed,"  Btiva  be,  "amone  the  EagUsh, 
where  a  vile  apirit  of  commercialism  baa  stifled  tho  conaoience." 

'  Domat,  "Loix  Civ.,"  Ut  part,  "t.  des  Coaveations":  saa  Fmiire,  Guuot, 
Pflttiar,  "Oblig."  — rimftai,  ^Thtee,"  1879. 
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the  "condictio  sine  causa,''' upon  contracts  which  were  not  specified, 
and  upon  the  nullity  of  stapuktiona,  and  from  thence  they  drew 
up  the  rule:  "No  obligation  without  raiuse."  "He  has  no  good 
reason  to  claim,"  says  P.  de  Fontaines,  15,  13,  "who  claims  be- 
cause an  agreement  was  made  with  him,  without  advancing  an- 
other reason."  '  This  principle  was  all  the  more  readily  accepted 
because  it  squared  in  many  eases  with  the  older  theory  of  the 
necessity  of  at  least  partial  performance  of  the  contract  in  order 
that  an  obligation  should  result  therefrom.*  Bilateral  agreements 
carry  their  "cause"  within  themselves;  the  engagement  under- 
taken by  one  party  accounts  for  and  justifies  the  engagement  of 
the  other  (for  example,  sale).  But  the  unilateral  contract  doea 
not  always  reveal  its  "cause";  sometimes  it  is  reduced  to  a 
mere  abstract  promise  (I  shall  pay  so  much  to  X  .  .  .).'  In  this 
form  the  Roman  law  validated  it  on  principle,  eiceptinp  that  it 
permitted  an  indirect  attack  to  be  made  upon  it  and  its  effects 
thus  to  be  paralyzed;  our  old  law  did  not  recognize  the  effects 
of  a  simple  promise  unless  it  rested  upon  a  lawful  "cause" 
(for  example,  I  will  pay  100  which  has  been  lent  to  me,  or  for 
some  one  to  build  me  a  wall).''  The  question  was  raised  espe- 
cially with  respect  to  deeds  under  private  seal  or  bilU  without 
a  "cause";  sometimes  the  "cause"  is  not  recited  because  it 
is  unlawful,  and  sometimes  in  order  to  simplify  matters.* 
Was  the  bill  thus  worded  a  sufficient  proof  of  the  existence  of  the 
contract?  The  Romanists  incline  towards  the  affinnative  of  this 
question;  those  who  were  more  true  to  the  spirit  of  the  old  law 
maintained  that  title  and  promise  were  null,  as  though  made  mth- 
out  any  "cause."  A  controversy  took  place  over  this  question 
and  until  the  very  end  they  were  not  able  to  reach  any  agree- 

>  "Summa  Norm.,"  90,  3.  On  the  contnuy,  the  writing  did  Kw&jr  with  all 
need  for  n  coiuid<<ralion  occordLnt;  to  the  old  tlicon'. 

*  £emrin,  p.  W;  Bmcmu,  ■'PreiEve  par  Tfm„"  II,  3  Cletters  of  reacission). 
'  In  the  case  uf  gifts  tho  spirit  of  geocroaity  has  bc«D  qualified  bb  tho  cun- 

eiderAlian. 

*  Cfatrando*,  on  Boularic,  p.  841  (II,  37J;  "Pand,,"  p.  542;  "Cout.  de 
PariB."  p,  105. 

'  The  Dccret«l9  hftve,  to  a  certain  ertcnt,  pven  of  the  I.  35,  4,  Dig,,  "de 
pTCb.,"  AH  otSf^inl  ccmme-ntary.  Dig.  X,  2.  22,  14;  Btaumanoir,  35,  22:  "The 
writing  which  Bays  that  I  owe  money  and  doea  not  mention  for  what  I  owe  it 
is  a  sufipiciom  thing  of  malice,  and  when  such  a  letteir  h  brought  into  -court 
the  jud^  should  know  the  tluDK  from  whence  such  debt  airoge  befurL>  he 
insista  on  its  pavmcn t. "  — Boufdric,  11,  37  (p.  839:  "Eeo  T.  eonlitcor  libi 
deboreC.");  notes  in  blank  to  bearer.  —  "Toulouse,"  44  Cc/- Arte.  17,  C6e/«9,, 
43);  CoaaivJCri,  io.  20  v.  (not  applied);  Souiatgte,  p.  36;  "Montpellicr,"  42; 
Sottw,  "Inet."  Ill,  22. 
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ment.  From  these  discussions  issued  the  obscure  Article  1132  of 
the  Civil  Code." 

§  3S3.  Bvlative  Nullit;  nffected  contracts  made  by  married 
wome-n  without  authority,*  or  by  prodigals  who  had  been  foi^ 
bidden  to  make  tliem;^  the  other  party  was  bound  civilly 
towards  the  person  under  a  disability/  and  the  latter  was  only 
held  bound  by  a  natural  obligation  at  the  period  when  ttis  Roman 
theory  penetrated  into  the  law-books. ' 

§  384.  Bescisaion  took  place  in  case  oF  lack  of  consent^  vio- 
lence {force,  fear),  fraud  (deceit,  evil  craft,  cheating),  mistake,"  in 
ease  of  any  "Ifision  "  received  by  a  minor'  C" minor  restituitur  non 
tanqiiam  minor,  sed  tanquam  Itesua"),*  of  more  than  half  if  it  was 
a  contract  ivith  a  person  over  age,  but  then  only  in  case  of  sale 
and  commutative  contracts  ("Ifeion  enorme"),"  and,  finally,  in 
case  of  a  woman  contracting  in  violation  of  the  Velleianum 
Decree  of  the  Senate,'"  and  by  the  son  of  the  family  in  countries  of 
written  law,  in  violation  of  the  Macedonian  Decree  of  the  Senate. 
The  contract  which  was  subject  to  rescission  had  all  the  effects  of  a 
valid  contract  until  the  rescission  "was  sanctioned  inwriting."  The 

'  jtferlm.  "Q.  de  Droit,"  see  "Cause";  Denisarl,  ifnd.:  Ferrihe,  see  "Tiom- 
ease.'"  Authora  and  Orders  cited  in  great  numbers.  The  difflcultv  became 
complicated  bb  b  cottwqueiK;e  of  the  rejection  of  the  "defense  of  unnum- 
bered money";  Loytd,  70T :  Bcantnanoir,  35,  20:  "A.  CI„  Anjiou,"  IV,  p.  340, 
363;  Bonttaric-,  I,  55;  "N.  R.  H,,"  18S8,  31B.  Distioctioii  between  "  I  admit 
tha.t  I  owe"  and  "  I  promise  to  accountl "  Cf.  "  Bill  of  Exchange," 

«  Bmuma'unr,  43,  22;  34,  50,  56;  70,  7;  /Warw,  289^  Houtaric,  I,  19; 
11,  29, 

■  Cf.  Boutarie,  "Actes  du  Pari.,"  I,  2964;  "Cout.  Not.,"  178;  Poihier. 
"Oblig.,"  I,  1,  1,  4.  Annulment  of  tbe  deeda  oX  those  persona  prohibltea 
from  making  tnem  on  accnuat  of  dementia, 

»  Cf.  BetiumoriMr,  34.  56;  12,  45. 

•  Domal.2,  7, 1, 11;  Polhier,  "Oblig.,"  192;  Dunod,  "Preecr..*'  127;  Afortet, 

m. 

•  P.deFanUiims,  15,  50;  flmumfinmr,  fl,  25;  33,6;  34, 26  e(  "Jostice," 
p.  Ill  et  seq.,  155;  Bouiaru:,  I,  19,  20,  5i,  101;  11.  25;  "L.  d.  Droia,"  no.  145; 
''A.  C,  Anjou,"  II,  106.  etc.;  Dw/wree,  141;  "OUm,"  III,  500;  Boutarif, 
"Arlw  d«  Pari.,"  II,  3398.  m?;  Mortti,  133;  Sieqd,  "Akad.  Wien.,"  138 
(eoTopnlaion);  Loysel,  S30. 

'  P.  de  fOTiiainM,  U,  10.  24;  15,  35;  "Jostice,"  3,  5,  7;  9,  1:  fieoumanmr, 
16.  8,  U  (e/.  Roman  Law);  "ConBt.  du  CbAt  ,"  72;  "Olini,''  II,  205. 
"  Flneh,  p.  94,  and  authors  cited. 

•  "WiB./'  5,  4,  7;  "Bai.."  17.  9  {a  very  low  price  doea  not  cancel  the  sale; 
contra;  Dir.  X,3,  17,  3,  S;  II.  58;  "  Olim,"  111,  480  (in  1307);  AfasiMT. 
23,  7,  40;  PofAicr,  "Vente,"  no.  333;  Stohbc.  %  185;  Perrife,  IV,  503;  GUtaan, 
VII,  622;  post,  "aale."    [L&ion  iaour  "faiJure  of  conaideration."  — Tk.| 

'»  Thii'enin,  "Testes,"  no.  131;  LM}(,  "Cone,"  IX.  473.  c.  19. 

"  Form  of  thtM  letters;  WorH  U9,  —  i^peyrird,  "  Dicia,,"  381;  iourjowp 
I,  683;  iyAqiu»Kau,  ed.  1772,  II,  2S2. 

"  To  ratify  meanfi  to  prove,  to  eonfirm,  to  accomplish,  and,  to  a  oertwn 
ortrnt,  to  complete:  Du  Conjre,  "Interinare,"  " lTitfif5ran« " ;  sec  Ragtieau, 
Ferriirej  etc.    VVTjen  the  judge  ratifies  the  letters  of  restitution  or  reecission  ho 
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only  one  who  was  authorized  to  rescind  was  the  Interested  party, 
and  he  could  do  so  either  byu!;ing  it  as  a  defensive  plea  or  by  means 
of  an  action;  it  was  not  sufficient,  to  enable  him  to  succeed,  for 
him  to  prove  that  there  was  a  ju3t  reason  for  rescission;  he  must 
furthermore  show  that  he  was  justified  because  of  some  injury: ' 
"Without  damage  no  nullity."  In  case  of  aerious  injury  the  de- 
fendant could  avoid  rescission  by  indemnifying  his  opponent.  The 
right  of  rescission  was  lost  by  ratification  of  the  contract'  or  tlie 
prescription  of  ten  years  (Ordinance  ol  1510,  46);*  the  defense 
of  rescission  was  not  lost  by  prescription.* 

recognizes  that  ths  coDalderatiooa  (or  which  they  were  iaaued  really  exist,  and 
thiit  they  luive  not  b*;eii  given  oq  a  folec  preteow;  coiv^cquently,  he  giva 
th-em  his  Approval  nad  ordera  that  ihiy  be  cairiifd  out;  "£t.  dc  -jt.  Louw,  'II, 
34,  37. 

'  Guyot,  ece  "L&ion";  Channdat,  "Pand.,"  II,  40. 

*  Renunii'iatiDns  made  in  advance  contiLtoi.'d  in  deeds  were  frequent,  and 
they  were  confirmed  by  oath:  Beaumanair,  35,  20:  Afasuer,  IS.  12  fgenpml 
renunciatioD  is  voidj.  Cf.  "Cod,  Just.,"  2,  27,  1;  '^D.  Ch-."  1849.  445;  1S56, 
488;  1874,  415;  Charandan,  '  Puad.."  Il,  40;  DupewMs,  1,  807;  Pothier.  no. 
103;  Ferrikre,  eee  "Renondation." 

'  "Ord."  of  im.  134;  L'Hammraa,  p,  320. 

*  "Temporalia ad  agendum,  perpelua  ud  cxcipieudiim  ":  /m&erl,  "Enchir.," 
•H  "Exception";  Hmryt,  "<Euvrea,"  II,  961;  lhi>wi,  "Prescr.,'^  p.  206. 
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Topic  6.    Some  Pabticular  Kinds  of  Conthacts' 


53SB.  Loan  with  Interait.— <A)  Why 

was  it  forbidden? 
i  386.  The  Same.—  (B)  Sanction  of 

Lbla  Prohibitioa. 
§387.  The  Same.  — (C)  Reaction. 
§388.  Eetabliahmeat  of  Rebta.— (A) 

UrigLn. 

§389.  Tlic  Same.— CB)  Rent-charge. 
|3S0,  The    SaJDo.  — (CJ  ConBtitiJted 

fi  391.  The  Swne,—  fD}  Life  renta 
$392,  AeBignment.  of  daimB.  —  (A) 
Early  inaLienabiUty. 

j3!t3,  TheSaine.— (Bjlodirectmeajw. 
3&4.  Th«  Same, —  (G)  AiBagnment. 
Transfer. 

S 395.  The     Same.— (D)  Paj-mellt 
with  «ubK>gation. 


i  398.  The  Same.  —  (E)  Bilte  to  bearer 

1       and  to  order, 
fi  397.  The  Same.  — (F)  Bills  of  Ek- 

fi  3dS.  Ageucy  ftind  R^reacntation.  — 
(A)  General  Remarka. 
300.  TheSame.— (B)"SflJmwwwn." 
400.  TheSiima  — (C)  AtMracyg. 
40t.  Sale.- (A)  Formation. 

402.  TheSame.  — (B)  EHecta, 

403.  TheSame.  — (C)  Warranly  be- 

cause of  Eviction. 
S  404.  The  f^iuue^ — (Dj  Rescis§ioa  of 
the  Sttl-e. 

fi  405.  G\ii  and  Commercial  Partr 
ocrshipa.  —  (A)  Coaipiuues. 

im.  The  Snme.  — (B)  ConHnerdfll 
P&tlaeKiiipa. 


5  3S5.  Loan  with  Intterait.  —  (A)  Why  was  it  forbiddenf  The 
forbidding  of  lending  at  interest  persisted  throughout  the  old 
law;  only  gratuitous  lending  was  admitted,  whereas  the  Roman 
laws  allowed  of  the  collecting  of  interest  on  money  which  was 
lent.*  The  Church  drew  this  proliibition ;  1st,  From  the  Moaaic 
precepts'  according  to  which  the  Hebrews  when  they  lent  money 
:irere  not  authorized  to  demand  interest,  excepting  from  strangers; 
among  themselves  they  were  to  treat  one  another  like  brothers 
and  to  be  contented  with  the  restitution  of  the  capital.  2d.  From 
the  worda  of  the  Gospel  of  St.  Luke,  vi,  35,  "Mutuum  date  nihil 
inde  sperantes,"  *  and  from  the  spirit  of  fraternity  which  is  the 

•  The  dctmled  study  of  coatracts  would  oarry  us  too  far;  we  must  limit 
ouraelves  to  presenling  with  regard  to  some  of  them  a  few  theories  that  are 
especially  important.  With  regard  to  the  others  a  short  bibliography  will  suf- 
fice. (?/,,  in  genera],  account  booka  IFrcticii,  Bonis,  Janne,  Olivier,  etc.). 

»  Marndfe,  2,  26,  17;  "  App.,"  15,  50;  "Liut.,"  16;  "Wui,,"  6,  6,  8,  etc. 

>  "Deuter  ,"  jcxiH,  19,20;  " Levitieus," Etv, 36,  S7;  "PBatms."  niv,  15,— 
In  primitive  It'gnl  eyatcraa  iftteTest  \tt  Tint  a  rare  thing.  Lending  of  domestic 
animsli*  niii'inR  the  Ossctea;  th<!  ine^oa.-^e  is  a  natural  aort  of  interest  which,  is 
rratorod  with  the  capital:  "Senchius  MOr.  id."  The  Mohametan  law  pro- 
hibited lending  at  interest.,  yader  wlnatovcr  form  it  may  be  disguised  (even  a 
ciuie  of  interest  where  delay  is  granted),  but  the  law  is  evaded  by  menus  of 
Bale  with  future  delivery  ("ealara"):  Darette,  "Etudea,"  58|  J,  Rohler, 
"Modeme  Rechtsfr.  b.  lalam,  Jur.,"  1885. 

"  "Vulgate"  (c/,  «m(r«:  "Luke,"  Jtis,  and  "Matt,,"  jcxv;  parable  of 
the  talents).  Ib  ttie  indeed  the  meaning  of  the  Greek  text:  "ftuMifcrc 
4-.x>rffw."?  TA,  Btinoch,  "R,  dee  Et.  Grecques,"  VI,  52.  18B4, 
suggesta  that  we  read,  "4»^X*£{^*f"  and  translates:  to  lend  without  e»- 
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foundation  of  Christ's  doctrine.'  Onee  the  rule  was  established 
and  applied,  an  authority  which  was  ahnost  equal  to  that  of  the 
Scripture  was  found  to  justify  it,  independently  of  every  religious 
motive;  1  refer  to  Aristotle.  This  philosopher  had  maintained  that 
money  was  naturally  sterile:  "Nummus  nummum  non  parit.'"* 
This  was  rather  a  poor  sophism,  but  it  is  excused  when  one  reflects 
upon  the  hard  treatment  inilicted  upon  people  who  were  insolvent 
and  the  disturbance  wluch  the  question  of  debts  gave  rise  to  in  the 
ancient  city.'  In  the  same  spirit,  Plato  and  other  Utopians  ban- 
ished gold  and  silver  from  their  ideal  republics.  But  this  did  oot 
prevent  Aristotle  from  drawing  a  very  good  income  from  those 
sterile  coins  with  which  the  genero&ity  of  the  kings  of  Macedo- 
nia ftbundantly  provided  him.  In  the  Middle  Ages  the  paradox 
became  a  truth;  the  scholaatics  were  able  to  take  it  seriously;  in 
fact,  the  majority  of  the  time  gold  and  silver  remained  unpro- 
ductive in  the  hands  of  those  who  amassed  it,  because  they  found 
absolutely  no  investment  for  it.  By  what  right  would  they  have 
demanded  interest  from  borrowers?  If  they  ran  a  risk  of  losing 
their  capital,  tMa  risk  was  lessened  and  compensated  for  by  the 
severity  of  the  measures  of  execution  against  debtors.  The  eco- 
nomic condition  thus  tallied  mth  the  religious  ideas,  in  order 
to  justify  the  prohibition  of  interest.  Humanitarian  ailments 
came  as  a  balance  to  the  arguments  drawn  by  the  theologians 
from  Divine  law  and  natural  law.  Even  in  those  periods  when  the 
Church  was  the  most  powerful,  usurj-  did  not  cease  to  be  prac- 
tised; the  rate  of  interest  Was  then  raised  to  a  ruinous  rate,  be- 
cause the  lender  ran  too  many  dangers  not  to  impose  upon  the 
borrower  the  most  burdensome  stipulations.   St.  Augustine  was 

p^tinK  rttUffi;  that  ls  f o  sfty,  ^'ithoUt  hapifif;  that  cveb  the  tepital 

will  lie  nfii'd  bftcic,  or,  in  other  wopda,  e«y8,  "  Givf" :  "Luke,"  vi,  34,  ^nt 
Banii's  '  Homily  agmnat  Usurera  "  ttua  tnlerprets  the  passfligo  from  th&  OobtiwI 
and  ■explaina  it  by  the  idea  that  "He  who  gives  to  tfic  poor  k'mla  to  Gou." 
Saint  Gregonr  uf  Nyssus  recotnmends  that  one  tpvt*.  and,  if  uot,  ihen  ona 
Bbould  lenrl  (witbout  interest):  for  "leiiditiK  is  &  eecondaiy  form  ut  gift." 
CJ.  "DeuUr."  xv.  7;  •'Matt.,''v,  42. 

'  ComtDunistic  tendencies  of  the  £rst  Chiislians:  CnuncU  of  Ni'Cea  326, 
c.  17;  "Can.  Apoet,,"  44,  etc.;  Decree  of  Pop.-  St,  Lw,  44.1.   "Deo.  Gratian/' 
II,  14,  q.  3,  1  ei  seq.;  Dig.  X,  6,  19;  Boncrft  XIV,  Bull    Vix  penenjt,"  1745: 
PoAur.frp,         enijrneratioD  of  th«  c1ad»iicaJ  lawa ;       ife  Pen rui/orl,  "  Slitnnui,' 
ed.  1603,  p.  227;  Afaffei,  "  Impiego  dd!  DeniLTO,"  1744;  LanfieiM.  "IiMt,,"  4,  7. 

•  "Polit.,"  I,  3;  St.  ThomuM,  loe.  eU.  jrVnother  Buholnrlii'  Bubti*ly:  When 
one  iend^  maaey  and  takes  hock  interest  besides,  the  cajiitnl  it  is  as  though  one 
sold  wine  for  a  certain  price  and  hod  oneself  paid  over  and  above  for  the  uao 
of  the  wine.    (CL  tease  of  a  house  for  a  price  based  on  the  lue  one  haa  of  it). 

'  HebrMC  Jubilee  ("  Levil.,"  xiv.l,  ooolittoaof  dehtu  by  Solon.  Hlatory 
of  the  -'nexi"  u  Rcme.    lo  Gaul,  "obsrati":  Cosor,  "De  Bell.  Gal.  "  VL 
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&ngry  at  seeing  the  capitalists  strangle  the  poor  man;  "trucidat 
paiiperem  frenore,"  How  much  more  true  was  this  phrase  in  the 
Middle  Ages!  The  legislator  thought  it  was  his  duty  to  inter- 
vene,' but  he  overshot  his  mark:  the  more  harsli  he  became,  the 
more  did  the  e\'il  increase. 

§  386.  Th«  Suna.  —  (B)  Sanction  of  this  Prohibition.  By  usury 
WB3  understood  all  interest,  no  matter  how  httle  it  might  be  '  It 
is  especially  on  the  occasion  oF  the  tending  of  commodities  that 
U3ur>'  is  committed;  it  appears  there  openly.  But  it  may  atao  be 
met  with  in  a  disguised  form  in  other  contracts;  there  is  scarcely 
any  kind  of  contract  where  one  is  not  liable  to  see  this  "turpa 
lucrum,"  of  which  the  Church  has  a  horror;  for,  ordinarily,  one 
does  not  act  except  with  a  view  to  profit.  The  casuists  sought  to 
proscribe  this  everywhere.  As  a  consequence  of  their  extreme 
views,  the  forbidding  of  usury  was  extended  almost  beyond  belief 
and  becomes,  as  it  were,  the  keystone  of  pohtical  economy  in  the 
Middle  Ages;  sale,  payment,  damage,  partnership,  banking,  bills 
of  exchange,  —  in  so  many  matters  is  it  espiecially  dealt  with.' 
The  jurists  only  follow  the  theologians  at  a  distance  along  this 
way;  especially  from  the  sixteenth  century  do  they  make  the  pro- 
hibition applicable  only  in  the  limited  field  of  the  loan,  and 
jurisprudence  in  its  last  stages  only  provides  against  excessive 
usury.  At  Srst  the  prohlbrtioD  was  only  applied  in  the  laws  of 
the  Church.'  to  the  ecclesiastics;  it  was  less  a  precept  than  a  piece 
of  ad\'ice;  it  was  addressed  to  those  who  aspired  to  a  perfect  state 
rather  than  to  the  mass  of  Christians.  But  the  stricter  tendency 
prevailed;  to  lend  for  interest  was  considered  a  mortal  ain,  even 
in  the  case  of  the  laity.*  This  conception  passed  into  secular 
legblation  under  the  Carolingiana  (Cap.  789,  c.  5).*  From  tlm 

'  CJ-,  the  measures  taken  by  Napoleon  I  agoioat  the  Jetre  cf  AJs&ce,  ooti- 
BemitiBip  in  wrtwn  localiliea  (Poland,  Galicia), 

'  CJ.  Dig-,tit.r'"deuaurisetrructibUfl"  **Cnpit,"I,  U9  {Anslgiu):  "usum 
est  uhi  ampliua  requirilur  quam  datur" ;  Dm  Cange,  se*  "  Uaiirarii-"  The  Ger- 
man term:  "Zina    ("cenaua"),  mettning  rent, 

'  C/.  EtuUmanii,  op,  cil.:  Aahley,  I.  154  (theory  or  81.  ThoraaH  as  to  the 
fiiir  price).  Taxes  on  bread  und  other  produL-e:  Oui  Pape,  "De  CoDtr. 
illldliB  q.  usTirarii,"  in  •'Tract,  ill.  J.  C,  VII,  Ti;  Laysd,  7l5;  Banaciivit 
"De  Contr.,"  1621;  Palier,  "Juste  Priji,*'  Theaifl,  1W13, 

•  Bn*n*,  "Cone";  "Tours."  I,  13  (II,  142);  ^'OrlikoB,"  III,  27  (III,  200). 
CJ.  the  rule  that  the  cleric  should  not  carry  on  any  cuiuiiierce. 

•  DMretnl  of  St.  Leo,  in  Gmiinn,  U,  14.  4,  7  (in  Ui);  Decree  of  Gratjnn, 
S!d  p.,  cause  U,  q-  3  Din.  X,  5. 19,  "'  de  usufls  "  (following  the  tillo  "  de 
furtia  ");  Coiineil  of  Vienna,  1311  ('■Clem.,"  5,  5,  1);  HosUenng,  fa.  672;  G. 
Diirand,  etc. 

•  "  Omnino  omnibUH  interdictum  est  nd  usuram  aliquid  dare."  Tbo  Capit- 
ulary invobes  the  Decretal  of  Fape  Leo,  the  canons  of  the  apoetlea  and  &cri[^ 
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time  on  it  was  sanctioned  by  a  large  number  of  laws,'  and  it 
increased  in  the  majority  of  the  Customs.'  The  legal  eSect  of 
the  prohibition  of  lending  for  interest  was  dvU  or  peiuL  1st. 
Ffom  the  fiml  pnint  of  view,  the  contract  was  absolutely  void ;  the 
Ifiider  could  not  daim  the  interest  which  had  been  agreed  ujHm; 
the  borrower  who  bad  paid  tliis  interest  was  authorized  to  have  it 
restored  to  him  '  2d.  From  the  ptmal  point  of  pietc,  the  lender  was 
exposed  to  canonic  penalties,  loss  of  their  position  in  the  case 
of  clericals,  exeomraimication  in  the  case  of  the  laitj'.''  The 
Customs  confiscated  the  body  and  the  possessions  of  the  usurer 
for  the  benefit  of  the  lord;  ^  the  Ordinances  prescribetl  various  pen- 
alties against  them;  thus  the  Ordinance  of  Bloia,  1579,  Art  202, 
inflicted  upon  them  for  the  first  time  the  public  penance  and 
pecuniaiy  fines,  one-quarter  «f  which  wag  paid  to  the  informer;  in 
ease  of  repetition,  confiscation  of  body  and  possessions  (the  galleys 
or  perpetual  banishment).  But  in  reality  these  penalties  affected 
only  excessive  usury;  tlie  public  Ministry  did  not  especially  pros- 
ecute moderate  usury,  although  the  text  of  the  Ordinances,  was 
general.'  The  result  of  what  we  have  just  said  is  that  the  ri^^ht  to 
judge  usurers  belonged  at  the  same  time  to  the  Courts  of  the 
Church  ^  and  to  the  secular  tribunals.  In  the  end  the  latter  at- 
tained an  exclusive  jurisdiction  in  tliis  matter,  as  in  many  others 
(sixteenth  century);  they  were  not  lacking  in  reasons  for  its  justi- 
fication for  example,  such  reasons  as  these,  —  that  lending  gave 

tore.  Cf.  in  the  Borttim  ed.,  Index,  see  "UBuni,"  "Foenua'^^  "L.  Edwardi 
Conf.."  37;  "Conal.  Sic,"  I,  fl.  ItaJinn  aututes  in  Prrtife,  IV.  594;  "Sicte 
Part.,"  fi.  1^ 

«  "Coaf.  des  Ocd.  de  Guinoja,"  IV,  7:  1254,  1311,  etc.,  1579,  1620,  etc.; 
Itamhert,  Tabk,  oeo  "U«ure,''  "Intirfit,"  "Prft";  see  Gwj<rf;  L'tfommeoi*, 
336;  Afg/m,  IV.  18. 

«  "T.  A.  C,  Norm.,"  49;  "Sumsm,"  19;  B(v»um«nW,  68;  Glar<vaie.  X,  3: 
Boutanc,  II,  11;  '■GT.Couti,"S73;  "Et.  da  St.  Ljiuis,"  I,  91:  GtiMift/,  "Eeaai,'' 
II,  IS,  19,  23,37,  226;  "SchwabeiiBp.."  I,  105;  "Ac.  If-g.  Toulauaei  "  XI,  &I: 
Xil,  400-  —  All  the  morv  wns  compound  interpat  condetiui»l.  DiiLcultiea  ol 
proof:  "Toulouse."  112. 

■  "Quid"  if  there  has  been  an  oath?  Die.  X,  5,  19.  IS.  " Fades pUvita?" 
"Montpcllier."  6S  ft*  kwp  the  oalh).  Cf  Pot/tier,  113;  iftrreti.  Ill,  15.— 
The  Parlinment  of  Tuutnuae  did  nut  iJlow  iateresL  wbicli  had  been  ooiun- 
tariii/ paid  to  be  reclaimed. 

*  With  excoauuunioation  are  connected  a  refusal  of  reliuDus  buriAS.  th« 
eAQHlUngaf  the  will,  utd  the  iliHnbilitv  U*  b«  a  mtiiess:  Du  Canoe,  see  'Taur- 
arii,"  "Reg.  de  I'Offic.  deCerwy,"  no.Vrf  Deiplartqut,  "Infimto,"  p.  18; 
"'OJim,"  Index,  i»e«  "Umir," 

'  .%ni!lo-.\ormftn  law:  dt>itd,  he  belonaed  to  the  king,  and  liTlog,  to  tha 
Church:  "SummaNorm.,"  19;  "Heejuu Mai.," 2, 54. 1;  "Dialoe. deScacc," 
II,  10, 

*  Cf.,  however,  the  Ordinance  of  Jan.  13,  1311;  Fleury,  "Inst.,"  I,  445. 

*  Beaumanoir,  &S,  56;  "Et.  de  St.  Louis,"  I,  255. 
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rise  to  a  personal  action,  or  that  usury  fell  under  the  prohibition 
of  the  Ordinances. 

§  ^S7.  Thfl  Sftme.  —  (C)  Reactim.  Neither  the  Church  nor 
royalty  put  an  end  to  lending  at  interest;  it  was  too  essential  a 
factor  in  economic  order  not  to  be  justifiable  in  spite  of  the 
proatriptions.^  Step  by  step,  it  regained  the  ground  which  it  had 
lost.  People  did  not  do  any  more  lending,  but  they  associated 
themselves  together,  one  furnished  the  money  and  the  other  hia 
labor,  and  the  benefits  were  divided;  agency,  the  assignment  of 
real  estate  for  pa.vment  of  a  debt,  sale  with  the  power  of  redemp- 
tion, etchange,  and  the  establishment  of  rents  performed  the  funo- 
tion  of  lending.  The  latter  was  tolerated  on  the  part  of  the  Jews, 
to  whom  their  religion  did  not  forbid  it;  in  lending,  the  Jews  did 
not  contemplate  doing  a  charitable  act  or  a  kindness;  they  were 
speculating,  and,  as  they  occupied  no  regular  place  in  the  social 
crganization  of  the  Middle  Ages^  trading  In  money  became  for 
them  a  profession  and,  as  it  were,  the  trade  of  an  outcast.^  They 
had  the  monopoly  of  this  until  it  became  divided  between  them  and 
the  Lombards  and  the  inhabitants  of  Caor;*  the  State  thus  granted 
to  them  for  a  money  price  that  which  made  it  violate  a  law  of  the 
Church,  but  it  superintended  them,  which  to  a  certain  eirtent 
eased  its  conscience.  The  progress  of  business  and  the  advantages 
which  arose  therefrom  caused  the  mistake  made  by  Aristotle  to 
be  understood;  money  became  fruitful  and  multiplied;  at  the  time 
of  fairs  in  certain  towns  interest  was  allowed; '  mariitime  loans,^ 

>  fto  much  so  thKt  the  monasteries  filled  the  part  of  eatablishmeote  of  oredit. 
W«  know  the  operations  carried  on  by  the  Templiira.  Aa  to  moaasleries 
ID  Normandy,  from  the  eleventh  to  the  thirteenth  ccnmry,  cj.  thesis  by  Srfiws- 
ihed,  llWl.    In  very  old  timea  the  temples  were  tli-e  bankerB  of  thR  State. 

'  A  aystem  of  expulsion  wid  caUinR  buck  followed  by  conliBciition  prac- 
ticed by  the  old  moiiarchy  agninat  tk«  Jews,  in  such  a  way  tbut  the  king 
b«Defited  by  their  plunder  tvhik>  fkt  tho  same  tim^  ap|)«aring  to  satisfy  poptdw 
Bcntimcnt,  Aa  to  thelegjalation  in  mattentof  uaury,  cJ.  Isarnhtrt,  see  "  Juifs," 
"latitats,"  etfl.  A  very  high  rutc  of  inter^t  is  tolerated:  fareit&mple,  more 
than  43  per  cent  (1311).  —  Cf.  Dijf.  X,  6.  19,  18;  Council  of  Loteran,  1215; 
Eruleiiinnn,  11,  383.— Italy:  Pertile.  IV.  802.  —  Bohemia:  "Ord."  1497;  O. 
Onrand,  "Spec-,*'  IV.  4;  Giraud,  II,  29,  etc. 

■■Ord."  1250,  1311,  etc.;  Immbert  eec  Table.  Ashley,  I,  257,  cites  a 
6tatut«  of  1235:  a  loan  nominally  for  three  months,  after  which  ctrnipennaloTy 
intere.at  will  be  due  "ex  mora." 

Fiurs  in  Chara<pagne,  1311;  in  hyOOa,  U19.  Towns  of  Montp«llier, 
Alois,  ToUniai,  Saint-Oinep,  Barrow,  —  Cmtra,  Dig,  X,  5,  19,  16;  Famn, 
"Th^«e,"  190O. 

»  Confrary  to  the  "Deer.  Navifianei"  (Dip.  X,  5,  19,  19)  which  prohibit* 
bottomry  loans.  Tremendoua  risk  incurred  by  the  lender,  enormous  profits 
in  favor' of  the  borrower:  PotfiUr,  "Tr.  du  Prfit  &  la  Gr.  Aventure";  Camus 
and  Dupin,  pp.  224,  439  (bibl.J;  AthCej/,  II,  492. 
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and  sometimes  even  commerdal  loans,'  escaped  the  general  pro* 
hibition.  In  these  exceptional  cases,*  whether  persona  or  localities 
were  concerned,  the  rate  of  interest  was  ordinarily  limited  by  the 
legislature.'  A  mass  of  expedients  vas  devised  to  evade  the 
prohibition  in  the  instances  where  it  still  survived;  *  some  were 
rejected  by  the  theologians  and  the  jurists,'  and  others  were 
openly  practised  and  recognized  as  lawful'  by  the  Church  and  the 
State:  thus  the  "rente"  for  example.  The  theory  of  compels 
sating  interest  {due  in  the  case  of  "damnum  emergens"),  which 
was  held  to  be  lawful  from  the  fourteenth  century/  in  contrast 
with  lucrative  interest  (due  in  the  case  of  "luerura  cessans"),  which 
was  unlawful,  made  a  lai^  breach  in  the  principle.  It  was  not 
difficult  to  6nd  cases  where  interest  was  only  an  equitable  com- 
pensation for  the  disadvantagie  suiTered  by  the  lender  in  giving 

*  Scaecia,  "De  Commerciui "  (end  at  aixteenth  century),  104S;  Arpau, 
ITT,  30:  Provence,  DauphiniS,  B^ajTi.  FrMiclic-CoaKif,  Alaace;  llenryu,  I,  4, 
q.  110;  Serres,  "Inst.,"  Ill,  1'^  {obliKationB  between  merahaatri).  But  tf, 
Polhifr,  S8,  "Tr.  de  la  Pmtlq.cit^BilMrt  ttttu  Pifit.  d' Argent  cntreNigMianta," 
1684;  "Tr.  dee  PriSU  de  Commerce,"  173S. 

'  Other  exceptional  casM  somt'times  admittwl,  Bometimw  duput^.  by 
jmiBpnidpnce  ami  <liK-tnm;  for  exiimple,  funds  of  tlio  ward,  rnwriiigf  portion, 
etc.:  Civil  Cortc,  2001,  1372-1373;  Ftrritre,  see  "Deniere  pupillalnM";  Mace- 
donian "  SenatUBPamultum."  supra. 

»  Cf.  PertUe  IV.  &M  (texts). 

*  Cfpalla.  "De  Simulatione  ContracUiiim."  fiftpenth  century.  These  trickfl 
of  the  new  law  in  order  to  break  thraii^h  and  ov^qxiwer,  thanks  to  the  art 
of  the  coaimU.  the  ecrufile.^  uf  ticnid  conacicaces  aa  well  aa  tbc  proviaiona  at 
the  inwa,  are  tlic  di?!?p(or  of  th-c  Janfleniste:  Pascal,  "ProvindaleH."  I.  8,  Cf. 
the  old  teachcrd  {MqHUjH,  etc). 

*  Such  are  the  "upuHoth"  {"mohatm")  contract  condemned  by  limocfiDt 
XI  and  the  triple  contract  contierant-d  by  Sixtus  V  1586.  The  lisunow 
Mtitritt-t  wad  the  buying  on  credit  of  mtrclumdisc  which  one  immtidialcly 
reaella  at  a  loaa  to  the  wndor  tuineelf;  one  ret-civea  the  price  of  the  rMale, 
for  example,  9000  franca,  and  odp  pays  hack  the  purchwe  prioe,  —  for  example, 
10,000  franca;  the  difference  between  them  representa  the  interest:  PoUrier, 
"Vente,"  38.  —  The  triple  mntToft  ("triniM  contractus")  was:  (a)  in  the 
case  of  an  aBsociation;  I  furnish  lOO.OOO  franc;)  tu  a  trader,  who  t«iU  ipve 
me  20  per  cent  of  the  proGt  that  he  will  mi^e;  ^6)  influrunec;  out  of  rnv  sham 
(rf  theae  profite  I  prtuninc  him  10  per  cent  by  way  ol  insurance  premium,  in 
ordtT  that  he  ehall  bind  himsdf  to  pay  uic  back  the  caT>itul  under  any  circum- 
etaac^:  (c)  in  caae  of  a  eaiv',  aa  it  la  Hot  certain  that  there  will  he  any  profits, 
}  sell  him  back  &  pcf  tXlit  of  IhOKl,  whioh  repKMnt^  my  tinoertaLii  profit; 
and  pIM^tes  himself  to  give  me  a  lesser  share  of  the  profit*,  5  per  cent,  which 
be  tnKureit  me.  This  is  the  same  as  thoufch  1  had  lent  al  the-  rate  of  !i  per  cent. 
Practiaed  between  three  different  persons  the  triple  contract  is  h»wtul:  Polhier, 
"Soci*t6a."  no.  22;  A»hlag,  II,  .'ilS,  — On  the  "mort-Kage"  tpraotieed  by 
the  abbeys  (Gellone  lledon)  an  well  as  by  indi^'idual^).  cf.  post. 

*  The  reeult  of  this  b  troatiaea  like  that  of  Brotdanm,  "  De  ITguris  licitb 
et  illicilis,"  1743;  Camua  d'UouJmav,  "Tr.  dea  lni*r«to,"  1774  (that  is  to  say, 
lawful  in  tercet). 

'  On  the  theory  of  the  "fdQuod  Intcicat,"  Be«  the  canonbt«  and  th(' treatise 
by  DurtouUn;  t;f.  NaM,  "An^  GtuT.,"  XVI,  2Q7:  EntitmaMi,  II,  243,  317; 
"X.  Wis.,"  7,  5,  8;  2,  5,  7. 
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up  the  possession  of  his  money  (for  example,  delay  by  the  debtor) ;  * 
and  as  the  number  of  secure  investments  had  become  greatly  in- 
creased, it  became  a  trutli  when  one  said  that  the  lender  suffered 
B  damage  rather  than  lacked  a  profit.'  Speculators  invented  new 
forms  of  credit  outside  of  the  tr&ditional  limits,  which  escaped 
the  now  antiquated  legisIfttioOf^  by  reason  of  the  time  of  their 
birth.  The  exceptions  overthrew  the  rule.*  In  the  eighteenth 
century  philosophers  and  theologians  were  still  disputing;  but 
the  cause  of  the  lawfulness  of  lending  at  interest  was  won.^  The 
Eevolutioa  met  with  no  resistance  when  it  decreed  the  new  prin- 
ciple on  the  2d  of  October,  1789.  It  was  not  suggested  that  they 
establish  the  absolute  freedom  of  lending  at  interest,  but  that  they 
fix  by  law  a  masimum  rate  which  lenders  could  not  exceed,  and 
tliis  was  in  the  interest  of  the  foolish  and  the  necessitous  whom 
the  State  ought  to  protect  just  as  it  does  minors  or  the  feeble- 
minded. But  this  law  was  not  enacted  during  the  Revolution,'  a 
fact  which  had  this  result  without  its  being  intended,  that  is,  the 
rate  of  interest  was  unlimited  Until  1807.  At  this  date  the  Law  of 
the  3d  of  September  fixed  &  ma.'dnium  (which  it  took  from  the 
legislation  of  the  Old  Rfi^me  with  relation  to  "rentes"),  —  five  per 
'Cent,  that  is  to  sayf  one  denier  in  twenty  according  to  the  old 

■1  Ttwn  Btaopt  (" Monta^e-piSt*,"  "MonteH-C!iriBti")weie  meant  by  their 
fcundcra  to  be  establiahments  of  free  credit  tmr  the  poor;  they  deducted  a 
noderate  interest  so  as  to  cover  their  jteneral  expenaea.  The  oldest  of  them 
Se  perhaps  that  of  Orvieto,  1463  (follomng  tlie  teachings  of  Fr.  Bartolomeo  da 
Colle),  Detaila  and  bibl.  in  Pertile,  IV,  608;  Eiidewann,  II,  374;  AMey, 
II,  fi30;  Holtiapfel.  "Anfllnged.  MoQte&  pietatia,"  1803. 

'  Theory  <■(  P.  de  Cattr^  (proof  of  the  "lucruni").  Thwry  of  the  risk  in- 
eurred  by  capital:  Endfinann,  II.  322. 

'  Voltaire,  "Diet,  phi!.,"  aee  ''Int^Tfits":  the  Sftrhonne  has  decided  that 
leading  at  interest  is  a  mortaJ  sin.  There  is  not  one  of  theae  reasonera  who  does 
Dot  put  his  money  out  at  interest,  wtnen  he  can,  at  5  or  per  cent,  by  buying 
on  tae  e]cchan.ge  bonds  on  f&noB,  §hares  in  the  India  Company,  &D.d  Canadian 
bonds:  cf.  Pothier,  fl4;  Pertile.  IV.  610. 

'  There  were  still  so  many  adhorents  to  thin  rule  that  it  was  not  neceaaary 
to  seek  an  excuBe  fornllo-n^in^  lending  at  interest  in  the  idea  of  &  ^ec&l  monop- 
oly or  a  right  to  have  onesplt  paid  iChampcaux,  loc.  «(.).  This,  ia  the  roasoa 
vhr  thb  rule  was  upheld  during  the  monikrcliic  period.  The  Memorial  of 
Turgot,  which  the  decbivfi  mamfceto  on  this  gtieatioD,  only  goes  bfick  to 
1767. 

'  From  the  abtteenth  century  on;  Dsimoufin,  "Tr.  Usnr.,"  Cotvin,  in  a 
letter  to  (Ecolampade,  maintuDHt  that  the  Scriptures  ordy  condemn  exces- 
live  usury  whieh  oppresses  the  poor,  and  not  tnlereat  demanded  from  the 
■wealthy  man  who  renJised  ffreat  profits  by  ra^eans  of  the  money  that  had  been 
lent  him.  Following  tliem:  Saumaise,  1837:  Mui>le»qui€U,  Esp.  des  Lois," 
22,  19;  Voltaire,  eec  ''Diet,  PHI,";  Turgol,  1767;  Benlhum,  17S7.  The  Re- 
fomnation  did  not  ai^ect  thia  evolution;  Luther  and  Zwingte  condemned 
leading  at  intereet.    Cf.,  however,  Ashiew,  II,  540,  (IHaglaad). 

*  Law  of  the  6th  Therm.,  year  IV;  Ciril  Code,  1907. 
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system  of  computation,^  The  attitude  of  the  Church  in  the  face 
of  this  legislation  has  been  mther  embarrassing;  it  has  refuaed  to 
declare  thftt  interest  was  \mia\  in  itself;  but  it  has  recommended 
that  the  ecclesiastical  authorities  should  not  concern  themselves 
with  lenders  who  acted  in  conformity  wnth  the  laws,  "  Quousque 
S'  Sedes  definitivam^  sententiam  emiserit."  We  are  still  waiting 
for  this  pronouncement.* 

$  3SS.  EfttftbUshmant  of  B«nta.  —  (A)  Origin.  According  to 
the  current  opinion,  rents  *  were  devised  with  the  object  of  evad- 
ing the  prohibition  of  lending  at  interest.  This  is  not  so  at  all; 
they  have  an  entirely  different  origin;  the  only  thing  which  is 
true  is  that  they  did  serve  to  attain  this  object  after  having  been 
turned  aside  from  their  ori^inai  object.  They  began  by  being  a 
means  of  developing  lands  and  not  at  all  as  a  transaction  of  credits 
Lands  were  granted  charged  with  rent  or  a  portion  of  the  products. 
Quit-rent  and  rent  are  synonymous  in  the  old  language.  But  the 
rent  was  distinguished  from  the  quit-rent  by  losing  all  of  its 
feudal  character;  it  was  termed  merely  rent  hy  contrast  with  the 
seigniorial  rent  or  quit-rent;  it  was  applied  at  the  decline  of 
feudalism  to  those  ptossessioas  which  had  preserved  the  stamp  of 
feudalism  the  least  of  all,  —  for  example,  t»  bouses  in  towns;  *  it 
represented  in  the  case  of  feudal  possessions  the  part  of  the  in- 
come which  corresponded  to  improvements,  to  the  superior  raliie, 
and  was  superimposed  upon  the  quit-rent,  which  represented  the 
income  of  the  land  itself.  Thus  it  acquired  an  independent  exist- 
enoe.  Motleled  in  the  beginning  upon  the  juridical  type  of  quit- 

■  Switzorliind :  after  the  sbteeotb  century.  ■  Itmited  freedom:  Hvber.  IV, 
808.    Polipe  OrdiiuuioM  in  Gtrmanj'.  1577,  1600  and  IS54. 

*  The  modern  canonials  admit  that  there  an<  rxtriiuirT  circumstaiK^  or 
ri^tit  that  can  make  intctsst  Itin-ful :  let.  Tlie  temkr  BUet&iiis  eomc  dniigitKC 
("damotiiu  emer^cenfl").  2d.  dcprivia  hinwelf  of  some  pruSt  ("  lucrum 
coj&aas"),  at  le^t  if  the  profit  ia  morally  certais;  vrhM  if  it  is  probable? 
P.  (k  Cofltrt?," Cona.p"  11,  &5, 3.  3d.  If  tlit:  capilalinvested  ruosriafca  fiwricu- 
lutn  BOrtis"),  tbe  intPT^att  ri'prefli!|i'Ui  an  iiuiirpjtcc  pr<?miuin;  if  it  lb  a  tnattor 
of  e^r^ptiunul  riaka,  —  for  example,  by  reason  of  the  cirruiaBtances  in  whidi 
the  debtor's  fortune  happens  to  be.  4th.  "  Titulun  l^i^ia  avilia,"  the  law  au- 
thoriies  it;  this  is  a  n^ht  which  it  ia  difEculC  to  juatifv  (general  inlcrestP 
Does  thie  ssBume  the  existence  of  the  other  rights?):  Ashhy.  II.  5.^5. 

»  "Renda,"  "rendita"  (ninth  centurjO.  "redditos,"  meaning  revenue. 
Du  C'lnge  "'ArrfrageH"  expresses  the  same  idea  with  ihiti  difTerenoe,  that  he 
assumee  the  rent  to  havefallen  due  and  the  debtor  to  be  in  arrears,  "arriiW," 
Gifdefny,  see  "  .^rrii^rage " ;  Itnffueuu,  ibvl.  Ilnwcver,  the  rent  ia  contrasted 
with  the  arrearB;  it  then  beconi'ee  lawful  to  demand  the  arreais  (to  yield  a 
rent,  to  draw  gne'fl  r^Jai):  Pothier,  "Pereonnw,"  no-  260. 

'  Lordd'  r«at  on  hoUw«;  Btaumanoir,  24,  IQ,  SO;  "Or.  Out.,"  31fi  <t  aa?., 
833.  Rent  on  the  revenuea  of  the  $tst«,  upon  the  Hotel  de  Villa,  Loysil,  517; 
LarroqM-TimbaMd,  39  tt  ttq. 
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rent,  of  which  it  was  merely  a  variant,  it  departed  more  and  more 
from  its  original  form,  and  approached  the  type  of  &  \oa.n  at 
interest. 

§  3S9,  Tho  Sttm«.  —  (B)  Reni^iutrge.'  U  will  be  suiEcient  for 
us  to  recall  the  fact  that  by  this  is  understood  a  rent  established 
by  means  of  the  alienation  of  an  estate.  The  grantor  retains 
over  the  land  a  real  right,^  which  is  immovable  and  cannot 
be  repurchased ; '  the  grantee  becomes  the  owner,  subject  to  this 
charge,*  with  power  to  escape  therefrom  by  giving  up  the  land, 

r  PotkUr,  "Tr.  da  Bail  &  Rsnte,"  IV,  ed,  Bitg.;  Felix  and  HtnHon,  "Tr. 
Rentes  fonc,"  JS29.  —  En^Ub.  law:  feni  tervUe  aa  wintraaWd  with  the  rent 
fharge  and  the  ntU  seek  ("rediiitUB  siuLis"J  which  PuUttrk  and  Maitland 
designate  by  a  generic  najne:  Jton-Umirial  p«U  (H,  128).    CJ.  Rent  of  a.  room: 
Britafm,  fo-  203  b. 

'  lndj\'i8ibility  of  the  quit-rent  aJid  of  constituted  rents  or  rent  on  land: 
T3esmaTEs.  276;  "Cout,  Not.."  16.5;  "Gr.  Coiit.,"  p.  354;  "L.  d.  Dr.,"  789. 

'  Except  there  be  an  agreement  to  the  rontrary,  whereas  constituted  rents, 
at  least  in  the  Inter  stage-j  of  the  law,  are  essentjally  capablp  of  being  bought 
back.  To  buv  back  a  rent  on  land  is  to  dwjTossu.'ie  th«  creditor.  However, 
the  papal  bulla  have  sometimea  authorised  tok  buying  back,  and  tbe  royal 
<fhlinancea  h«ve  al^o  allowed  it  as  an  exception  for  ceoiBonB  of  pablic  utility 
whieh  we  shall  eet  forth,  but  also  because  the  buying  back  often  appeared 
nothing  more  than  the  rt'imburaoiQent  of  a  claim,  —  oven  when  it  was  a  matter 
of  a  rent  on  land.  The  Ordinance  of  1441  Art,  IS,  declnree  that  the-  rents  on 
houses  in  Paris  can  be  bought  back  at  the  rate  of  Sj  per  cent,  because  the 
owners  of  houses  obanted  with  oicesajve  rents  allow  them  to  go  to  ruin.  The 
Edict  of  May.  1553  (other  lowTis};  -i'aris,  N.C.."  12  "Orleans,"  27U;67(Mson. 
VII,  323.  It  is  upon  this  occjiHion  that  the  Declaration  of  May,  16f)9.  cntend- 
IDK  to  ^low  the  debtor  to  take  advantage  of  th-e  lowering  of  the  rate  of  intereet 
on  rents,  —  that  had  pAS^ed  from  onc-twtifth  of  the  copital  or  St  per  cent, 
in  1576,  to  onc-aixteenth  of  the  capital,  or  &%  per  cent,  in  1601,  —  decided 
that  the  debtor  Could  On  his  own  authority  HtlDfo^iate  to  the  nghte  of  his 
creditor  the  lender  from  whorn,  he  borrowed  the  necessary  sum  for  the  bujinE 
back:  the  creditor  who  had  his  money  invested  at  more  than  8  per  ecTVt  would 
not  have  consentjxl.  because  he  coul'd  not  invest  it  at  more  than  6J^  pep  cent, 
and  the  lender  would  nnjuire  guarantees:  Regulating  Onier  of  the  Parliament 
of  Paris,  July  6,  1590;  Polhter,  no.  23.  Glaaum,  Vll.  32.'».  cites  the  Ordinatices 
of  Apr.,  1393,  Oct.,  140fl.  JiiJy,  1410,  1443.  May  27,  1424,  July  31,  142S. 
Isambert,  Table,  see  "Elentea";  Aa}\iey,  II,  47.5  (huyingback  in  Gennany). 

^  In  aefault  of  paj-ment  of  the  quit-tent  or  the  rent,  the  old  procedure  ac- 
■oorde  with  the  pnmitive  conception  of  our  iaatitution;  the  creditor  ha&  the 
right-'i  of  nn  owner,  wherena  im  the  ■fase  of  cotiatitutod  rents,  according  to 
the  opinion  of  l>wnoii}in,  he  descends  to  the  riwik  of  an  ordinarj-  creditor.  Cf. 
poet.  "Execution."  —  Distraint  or  Beiiure  of  the  posseHsiona  that  furnished 
the  nouse,  and  eonaeguently.  an  obligation  to  fumiah  it  ("Cout.  Not.,"  3,  3&, 
81,  187:  "  Pari,  nux  Rourg., '  p.  137};  eiceution  on  the  standing  crops  upon 
land,  rini!,  tncept  in  the  city  and  outskirts  of  Paris.  If  the  bouae  is  empty 
and  abandoned  or  in  ruina,  the  seinure  is  jMiblicIy  nmiouaced:  "Cout.  Not,, 
m,  179,51.  etc.;  "Gr,  Gout.."  p,p. 316, 277.  m.  544d«ej..-  "Const,  diiChAt,," 
62  et  aeq.;  Pvis,  N.  C."  80:  right  to  three  years  of  arrears  for  the  quitrrcnt 
(theaameforrentrfii  "  Orti."  of  1563;  I^ovscl.  524);  163;  in  the  case  of  rents  only 
thn'e-fourths  can  be  pledged,  for  the  old  delav  of  a  year  and  a  day  here  main- 
tained makes  one  lose  the  right  of  seixiire.  Difficulties  in  the  fr^Ment  casee 
when  there  arc  sover&l  successive  quit-renta  or  rents:  Beaumamnr,  24,  20; 
"Or.  Cout,,"  315  et  teq.:  "Cout.  Not.,"  117.  151;  ''A.  C,  Anjou,'*  11,  410; 
Buehe,  "N.  R.  H.,"  1884,  70.—  Englitih  law:  the  mU  KtJc,  a  variety  of  the 
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for  he  has  only  held  "propter  rem";'  conversely,  after-piir- 
chasera  by  private  right  were  subjected,  fts  were  universal  heirs, 
to  the  payment  of  the  rent;  the  real  right  of  the  holder  of  the  rent 
could,  in  fact,  be  set  up  against  every  person  who  occupied  the  land. 
The  upholding  of  rent-charges  with  these  consequences  was  in- 
compatible witli  the  system  of  the  liberation  of  lands  which  was 
inaugurated  by  the  Revolution;  generalizing  a  provision  that 
royalty  must  have  been  given  its  land  as  an  exception  (rents  over 
houses  in  Paris  and  other  towns),  the  Law  of  August  11,  17S9, 
declared  that  they  were  capable  of  being  repurchased.'  To-day 
the  seller  of  a  piece  of  land  in  consideration  of  a  rent  has  only  a 
personal  right,'  which  is  a  movable  and  can  be  repurchased;  to 
make  up  for  this,  the  purchaser  who  is  held  personally  liable  has 
been  deprived  of  the  power  of  giving  up  the  land,  Civil  Code,  530. 

§  390.  The  Stmt.  —  (C)  Conetitutcd  rents.  Instead  of  land, 
one  person  may  grant  to  another  a  sum  of  money,  a  capital,  charged 
with  the  paj'ment  back  to  him  of  a  perpetual  or  life  rent;  the  rent 
which  is  thus  established  is  called  comiiluted  perpetually  or  for  life. 
This  operation  is  only  a  variation  of  lending  at  interest;  it  ditfLTS 
in  that  the  capital  cannot  be  demanded  back;  it  depcnJs  upon  the 
debtor  to  pay  it  back,  but  he  can  choose  bis  own  time;  the  credittw 
cannot  compel  him  to  free  himself;  if  he  needs  his  capital  he  has  no 
other  resource  excepting  to  transfer  his  rent  for  a  money  consider- 
ation to  a  third  party,  assuming  that  there  should  be  third  parties 
disposed  to  buy  it.  At  first  blush  it  seems  as  though  there  were 
no  reason  for  not  treating  this  act  just  like  the  ordinary  case  of 
lending  at  interest,  because  the  differences  which  we  have  just  set 
forth  had  nothing  essential  in  them.  Hut  hypothetical  forms  are 
met  with  where  the  constituted  rent  would  mei^  with  the  tent- 
charge,  and  the  latter  because  of  its  origin  was  radically  differ- 
ent from  lending  at  interest.*  Hence  these  hj-pothetical  esses, 
being  favorable,  and  the  only  ones  which  were  known  in  the  old 

constituted  rent,  does  not  allow  seizure  to  be  nuule  use  of  {BraeUm,  fo.  203b); 
the  rrnt  charye  drws  allfjw  it. 

■  Excepting  If  there  b«  an  Kgreem>pnt  to  tKe  contnuy  (a  cl&ua4>  to  furnish 
andtoji.!eftci):  "Cout.  Not.,"  95,  S6.  fl7,  l7l  70:  ftr^mam,  183;  "Gr.Cout.," 
317.  The  giving  up  i!{iiisist«d  in  tbe  abitniJnanii^nt  at  law  of  the  ciwDCRihip 
{and  not  only  of  the  posseeeion);  the  acquirer  himself  iraa  allowed  to  do  Ihia: 
Lnt'd.  520-3Wi;  Fin.ry.  "Inat.."  U.  50. 

'  Cf.  Lo«  of  May  14,  1790,  7;  of  Dec.  18,  1790,2;  ofOot.lfl,  17B1;  "Code 
Civil  intMiii6i.,"  Ta.ble,  se^  "Rontwi";  Stfnaf,  107,  147.  338  rJ  i<q, 

'  In  addition,  it  is  tni*,  to  a  pri'v'ileffe  and  an  a^rtion  tot  eanccUatioB. 

*  The  lessor  of  a  eoi>ybold  eould  revive  and  did  receive  most  of  the  tisw 
a  portion  of  tbo  issues  of  the  land  granted. 
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times,  they  induced  the  canonists  to  declare  the  constitutetl  rent 
lawful,*  There  ia  very  little  difference,  for  example,  between  the 
case  whtre  one  sells  a  piece  of  land  char,ged  with  a  rent  and  the 
case  where  one  buys  this  piece  of  land  in  consideration  of  a  price 
paid  to  the  vendor,  after  which  the  land  is  restored  to  him  charged 
with  a  rent.  The  canonists,  looking  at  it  from  this  point  of  view, 
could  hardly  make  any  distinction  between  rent-charges  and  con- 
stituted rents;  the  former  were  reserved  at  the  moment  of  the 
grant,  "tenaua  rtaervatl^La  ";  the  Eatter  were  created  or  charged 
on  land  which  belonged  to  the  debtor;  "  caiuufl  c&iistltutlrus," 
"oonjignatlTUB";  in  both  casra  the  creditor  had  a  real  immovable 
right.  In  order  to  make  the  analog>'  complete,  the  canon  law  re- 
quired that  the  transaction  should  affect  a  "  res  "  which  produced 
profits."  As  the  two  transactions  which  we  have  just  been  speaking 
of  were  not  always  so  closely  allied  as  we  have  assumed,  the  canon- 
ists, in  order  to  avoid  stigmatizing  the  constituted  rent  as  usury, 
decllLSsified  it,  so  to  speak,  and  made  of  it  a  sale.  Aceording  to 
them,  the  debtor  sold  the  right  to  collect  the  income;  the  creditor 
bought  this  right  and  paid  for  It  out  of  his  capital.'  Thus  the 
rent  appeared  like  a  legal  being  distinct  from  the  income  and 
producing  returns  in  the  same  way  as  a  piece  of  land,  "lasting 
forever."  WTien  the  debtor  paid  back  the  capital  which  he  had 
received,  it  was  said  that  he  "repurchased"  the  rent.'  Finallyi 
by  means  of  this  artificial  analysis  they  succeeded  in  giving  the 
reason  for  the  fact  that  the  capital  could  not  be  demanded;  to 
demand  the  capital  would  have  been  to  compel  a  vendor  to  buy 
back  the  object  which  he  had  sold.  There  is  no  need  to  observe 
that  the  fact  of  not  being  able  to  demand  the  capital  was  due  to 
entirely  different  reasons;  it  b  to  be  accounted  for  by  the  original 
relationship  which  existed  between  the  constituted  rent  and  the 

'  Innocent IV  (1243),  Commenlarj'on Decretals  "Bdc.incmt.,t.de  usuris"; 
diacussion  until  the  Bulls  "  Regimini,"  of  MartiD  V,  IJOO.  aod  of  Calixlua  III, 
1455  ("Extravag,,"  3,  5,  under  the  title  "de  emtione").  Cf.  alao  the  Bull 
of  Pius  V.  1568. 

*  The  arrears  of  the  rant  hod  to  be  in  proportion  to  the  revenue  of  the  land 
or  the  house  chareed  with  their  payment;  if  the  letter  diminished  in.  vtdue 
OT  beeani'e  of  no  value  at  all,  the  rent  did  the  same. 

*  A  theory  Already  pointed  out  is  the  Compendiums  ol  the  stxtecnth 
eentuTy. 

*  .Xpccirding  to  Polhier,  the  buying  back  is  a  right  of  the  debtor's  that  can- 
not be  loai  by  pracription,  and  which  cannot  be  afleoted  fay  any  clauses  in 
the  contrEict.  Howe^-er,  it  is  not  allowed  in  cases  of  a  life  rent.  And  no 
doubt  in  the  old  canonic  doctrine  the  perpetual  rent,  which  was  liktned  to 
the  rt?nt  on  land,  could  not  be  bouKht  back  excepting  if  there  had  been  a 
ape«ial  asnsement  to  that  effect:  Loy»el,  511  and  the  note  (Bull  of  1568).  CJ. 
A4lU€v,  iT,  i7i;  PatqMKT,  "Inst.,"  p.  569. 
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rebt-char^e;  gnats  charged  with  a  quit-rent  or  &  tent  were  per- 
petual and  irrevocable  as  a  consequence  of  the  sodol  and  economic 
conditions  of  the  later  Middle  Ages.' 

Constituted  rents  offered  approximately  the  same  advantages 
that  leading  at  interest  did;  the  forbidding  of  the  latter  made  the 
former  more  numerous.  And  when  they  had  once  come  into  cui"- 
rent  practice,  debtors  were  no  longer  seen  to  give  as  a  guarantee 
of  the  payment  of  the  rent  a  charge  on  a  stipulated  piece  of 
land,  but  a  general  obligation  over  all  other  possessions.  Hie 
analogy  with  the  rent-charge  thus  ceased  to  exist.  It  was  asked 
whether  the  law  ought  to  sanction  a  security,  or  even  a  per- 
sonal obligation  of  the  debtor,  which  at  a  given  time  also  allowed 
one  to  proceed  against  all  his  possessions,  even  when  there  was 
no  mortgage.  Dumoulin  became  a  partisan  of  the  validity  *A 
p«rtuul  natflt^  wtuch  were  unknown  in  the  old  law;  and  his  opin- 
ion, which  was  advanced  in  1545,  was  sanctioned  some  year?  later 
by  an  order  of  the  Parliament  of  Paris  of  the  10th  of  May,  1557.* 
He  found  a  jxjwerful  argument  in  the  analysis  of  the  rent  which 
was  put  forth  by  the  theologians;  the  charge  affecting  a  speci- 
fied piece  of  land  only  seemed  like  a  guarantee  of  pa>'meDt;  if  it 
were  lacking^  the  transaction  still  existed;  thus  it  was  nothing 

'  CoDsequencea:  (a]  The  renta  were  divided  up  According  to  tho  law  of 
the  loeaJitv  where  the  immovabto  vu^  Bitus-ted,  and  not  according  to  tliAl  of 
the  doinicilc  of  the  debtor.  (6)  They  were  indivisible,  juat  like  the  quit-rent, 
anil  the  iidjudicatioQ  of  the  land  by  decree  did  not  clear  them  off  as  though  it 
hod  bwa  a  case  of  n  inort|£age  where  the  beneJictiiry  haJ  neglected  to  olTcr  nay 
opposition;  Dftmvc^.ZlQ;  "Cout.  Not,,"  iS;  "Puns,  A.C.,"  70,71:  C/' 
90,  tOL,  (£)  An  aseignment  meant  the  iiii4?D.iLtion  of  the  land  up  to  the  ftroount 
of  the  oapitaJ  nquired  for  the  pajment  of  the  rent;  the  creditor  thus  uqmred 
a  spUttiog  of  the  ownersliip.  He  had  to  ^ve  homage  and  fcuJty  far  liefa 
to  obtain  the  sclbiq  in  the  case  of  conunon  tenures,  and  to  pay  the  transfer 
taxen:  Dc*maTes,  IftS,  221;  Beaumanoir,  24,  20:  '-Gr-tCout.,"  174,26.5:  "A.C., 
Anjou."  vol,  2.  pp.  238.  417, 547;  "  FariB,  N.  C..''  83,  In  the  oletl^e^iiTngcoutt- 
trica  thenequiruigof  thla  rent  anumes  that  the  fomi&Iitie^  of  veatmgand  div-eat' 
ins  had  been  ULrried  out;  eloewherc!  it  waa  eulBcient  if  the  anmre  were  ^d 
{9.  recoKnitory  rent) :  "Anjou,"  291;  Merlin,  Be«  "Aametted^  Rente."  (lijThe 

Eviog  up  of  toe  land  fned  it  from  me  rent  in  the  same  way  aa  its  Igsa  would 
Lvedcoe:  Armu,  IV,  I5. 

*  Balde,  "ta  I.  un,  C.  de  hia  q.  piBon  Dom.,"  admitted  of  personal  rents 
"inter  boooe"  and  in  canfonniU'  with  the  local  custom  (but  conira,  "ai  d« 
feudo  vasalli."  n.  7).  Jean  Faure  maintained  that  a&signment  did  not 
necenarlly  imply  alienation  ("Inst,  de  act,"  S  "item  fierw.";  "de  asaign. 
Ubert.":  Codededon";  "ad  I.  tii  quii^  org,").  Some  of  the  caauiata  alloirad 
penotiBl  rmta  when  they  were  constitutol  by  a  trader  or  an  artusn,  for 
^ey  then  sold  n  portion  of  their  prolita:  Diunoiilvi,  "De  Ua.,"  22,  CJ.  oo 
"Paris,"  84.85;  Loyjieau.op.  cU.  But  "  Navarre."  "DeUeur,, '  q.  15,  0.114; 
TimmietAU,  "I>e  Ketr.,"  1,  0,  15,  condemned  geueral  rente,  rente  that  oan  be 
bfiught  back,  and  rentfi  that  may  be  eaeily  removed;  to  the  oame  (ffMti  A 
Bui!  of  Piii9  V,  in  156S. 

>  Apropos  of  the  lorda'  due  and  sales;  "  Pari^  A.  C."  58,  "  N.  C,"  83. 
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more  tlian  an  ordinary  mortgage,  an  accessory  of  the  debt,  and 
not  an  essentia]  part  of  the  transaction.  This  opinion,  which  ppe- 
VBiled  '  because  it  wtis  more  in  harmony  with  the  economic  need* 
of  this  time,  should  have  caused  constituted  rents  to  be  classified 
among  movables;  as  a  nmtter  of  fact,  they  were  oiily  credits  af- 
fecting certain  sums  of  money.'  But  tradition  was  stronger  than 
logic;  they  continued  to  be  placed  among  immovables  under  pre- 
text that  the  rent  formed  a  legal  being,  which  was  distinct  from 
the  income,  and  because  of  the  more  serious  motive  that  it  had  too 
much  value  not  to  be  subject  to  the  protecting  rules  of  invest- 
ments in  immovables  in  the  interests  of  families.  The  Revolu- 
tionary law  proceeded  to  the  natural  consequences  of  the  opinion 
of  Dumoulin:  at  first  these  rents  were  practically  converted  into 
movables,  as  they  could  no  longer  be  mortgaged,  and  later 
On  they  were  converted  into  movables  by  means  of  a  formal 
enactment.' 

5391,  Th.«  Same.  —  (D)  Life  rents:  This  species  of  consti- 
tuted rents  *  was  first  of  all  seen  under  the  form  of  a  charge  (con- 
tracted, for  example,  by  a  monasterif  )  of  lod^ng  and  supporting 
imtil  the  end  of  hia  days  the  person  who  granted  a  domain  or  land 
(cf.  infra,  "lease  for  support"). 

§  392.  Ansignment   of    Claims.  —  (A)    Early  iTtaiUn-ability^ 

>  CoDBequencee:  the  affiieoment  is  only  &  mortgage;  no  lords*  due  and 
sales  taxM  hat-e  to  be  paid  for  the  constitution  of  rents;  the  loss  of  the 
land  leaves  tbe  rent  still  m  exiatcuce;  Bois  bv  decree  clears  aSi  perpetual 
rente  (and  aot  life  rents):  Devnares,  ^23,212;  "Cout.  Not.,"  122,  130j 
the  rent  ia  called  movable  in  florae  of  the  CuBtoma  ("Blois,"  157:  "Reima, 
HI,  etc.)  and  in  the  countries  of  >ffritten  law:  FerrHre,  bm  "Rente '';  however, 
as  a  general  thing,  it  is  held  to  be  an  in:ioiavable:  Ordinance  of  1747,  1,  3. 
The  complaint  is  no  longer  admitted  eieepting  in  cases  of  rents  on  land: 
Laurih'e.  on  "Paris,"  96  (cantra,  Desmorcg.  38);  Lome!,  607-&3S. 

*  The  Ordinances,  at  least  those  aince  t]h«  sixteenth  century,  fix  a  maximuna 
rate  of  interest  beyond  which  the  rent  cannot  go  without  being  tainted 
with  usury.  This  rote  of  interest  haa  varied;  it  was  10  per  cent  according  to 
the  "Extrav,,''  "Regimini";  8\i  per  cent  in  1567;  6W  per  cent  in  1801;  6W 

Jer  cent  in  16i34;  5  per  cent  in  166S,  and  especiallv  according  to  the  Edict  of 
line,  1725.  Jaatnbfrl,  Tfcbie,  8»  "Bwtt^B."  the  Ordtnftnce  of  May  3, 
1350,  He.  Pteacription  of  arreara  in  five  years:  Ordinance  of  June,  1510,  71; 
Januan-,  1629,  142;  Decree  of  August  20.  1792;  August  24,  1793,  151:  Loifsel, 
608^613;  Ltgouiz.  " Di^ehtfance  qmnoueimale,"  1901;  Lair,  *' Inti^rflts,''  1800. 

*  Law  of  Dec.  18,  1790;  Law  of  11  Brum.,  year  VII,  9;  22  Frim.,  year  VII,  7. 

*  P.de  Fontaints.  p.  ISl;  Bmumanoir,  50,  13._ 

*  The  tntransinisBibility  0/  claima  persisted  in  the  En^h  common  law 
UDtU  1S73;  up  to  that  tinie  the  creditor  wlia  wished  to  assign  his  ri^ht  could 
onlv  do  30,  juat  as  in  the  Roman  law.  by  jneond  of  agency;  the  aaaigDec,  or, 
rather,  the  attomev  acted  in  the  name  of  the  oseignor;  the  Bgeocy  came  to 
an  end  upon  the  death  of  either  one  of  the  parties.  There  was  an  excep- 
tion mfide  in  favor  of  the  king.  The  courts  of  equity,  on  the  other  hand, 
admitted  the  validity  of  this  aasignment. 
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Neither  claims  arising  "ct  delicto"  nor  claims  arising  "ex  con- 
tractu" could,  in  early  times,  be  granteil  to  a  tliird  party;  by 
what  right,  in  fact,  could  the  latter  have  prosecute!  the  debtor? 
He  had  been  the  victltn  of  no  injury  on  the  part  of  the  latter,  and 
he  had  received  from  him  no  engagement  whatsoever  (for  ex- 
ample, no  oath).  Juat  as  to-day  the  changing  of  a  debtor  without 
the  consent  of  the  creditor  cannot  be  concehed  of,  so  in  olden 
times  they  could  not  understand  the  substitution  of  one  creditor 
for  another.  They  had  also  in  mind  the  fact  that  the  harsh 
means  of  coercion  with,  which  creditors  were  armed — physical 
constraint,  for  example  —  could  be  used  in  very  diverse  ways, 
according  to  the  mood  of  the  persona  who  had  a  right  to  make 
use  of  them;  the  crerlitor  that  one  had  chosen  oneself,  a  relative 
or  a  friend,  would,  as  they  knew,  employ  a  great  deal  of  care  in 
making  use  of  them,  whereas  a  stranger  might  very  likely  show 
himself  to  be  pitiless  and  inhuman.  Even  to-dny,  although  the 
transfer  of  claims  is  in  common  use,  it  ia  not  a  matter  of  indiiTer- 
ence  as  far  as  the  debtor  ia  concerned  to  have  such  and  such  a 
man  for  his  creditor. 

§  393.  Tho  Bamo.  —  (B)  Ijidirtd  meant,  however,  of  arriving 
at  results  which  were  rather  similar  to  those  following  an  assi^- 
ment,  were  open  to  the  parties.  —  Ist.  Novaiicn  by  changing 
creditors; '  this  assumed  a  new  undertaking  on  the  part  of  the 
debtor  towards  the  third  party  who  took  the  place  of  the  original 
creditor;  consequently,  it  was  dependent  upon  the  will  of  the 
debtor. — 2d.  The  order  "ad  litem";*  when  representation  at 
law  was  admitted  the  creditor  could  give  an  order  to  a  third  party 
to  reclaim  the  pajTnent  of  the  debt,  and,  if  necessarj',  to  arraign 
the  debtor  before  the  courts;  the  agent  had  only  to  keep  intact 
the  amount  of  the  claim ;  but  this  method  of  assignment  was  very 
imperfect,  because,  if  the  agent  should  die  before  ha^'i^g  been 
paid,  his  powers  did  not  pass  to  his  heirs;  none  the  less,  it  remained 
in  force  in  England  until  1873. — 3d.  Tke  simuUtineowi  under- 
taking  the  debtor  Uncarde  Ike  creilUor  and  towards  a  third  party;* 
the  latter  by  virtue  of  his  designation  has  the  right  of  demanding 
pajment  without  showing  himself  entitled  to  a  right  to  the  cltum. 

"  "Blame  dea  Sfuihsenap,."  II,  2,  98;  Boutanc.  I,  26. 

»  English  law  imd  German  law,  "Stat,  de  GosW,"  70.  8-10,  etO.  In  Oer* 
many  ihe  aefLgnar  adda  to  the  power  of  attorney  a  renunciation  to  h»  own 
righis  of  action.  Cf.  ia  Rome,  procur.  in  rem  suam."  —  "L.  .^nastasiuu." 
Galdschmidt,  p.  311. 

'  Cf.  ia  the  Roman  Uw  the  "adstipulator,"  the  "adjectivua  soluUonia 
Sraiia." 
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As  long  as  represeotation  at  law  was  not  admitted,  tlnis  was  only 
done  in  an  imperfect  manner;  there  was  in  this  a  convenient  ex- 
petlient  by  which  the  same  object  might  be  obtainedl.  From  the 
Prankish  period  we  see  the  creditor  making  the  debtor  promise 
him  that  he  will  pay  the  creditor  in  the  hands  of  a  third  party 
(designated  beforehand  or  whom  he  has  reserved  the  power  of 
designating  afterwards).  These  clauses,  while  they  developed 
in  the  intereata  of  commerce,  gave  rise  to  bills  to  order  and  to 
bearer. 

§  394,  ThB  SuB«.  —  (C)  Aasignment.  Tranter.  When  form- 
alism disappeared  and  the  means  of  carrying  out  execution  against 
the  debtor  became  less  harsh,  the  assignment  of  claims  could  be 
made  in  a  (^ect  manner; '  the  creditor  transferred  his  right  to  the 
assignee.'  According  to  the  Custom  of  Paris  of  1510,  Art.  170, 
"  A  mere  transfer  does  not  give  seisin,"  which  means  that  the 
transfer,  according  to  the  Custom  of  15S0,  Art.  108,  must  be 
notified  to  the  debtor  or  accepted  by  him.  Up  to  that  time  the 
debtor  is  released  by  paying  the  transferror,  the  creditor  of  the 
transferror  can  have  himself  paid  out  of  the  claim  wliich  has  been 
transferred,  and,  finally,  between  two  successive  assignees,  the 
one  who  has  first  notified  the  creditor  has  preference  over  the 
other.  The  primitive  meaning  of  this  axiom  is  not  very  well  es- 
tablished;'  it  is  not  certain  that  the  old  texts  require  the  above 


'  In  France  tranamisaibility  ia  not  admifled  of  by  pertajn  Customs;  others 
accept  il  Hi  an  early  time.  As  to  the  former,  r/.,  BmUaric.  I.  26  (p.  146|,  11 
(p.  54);  "  Roiain,"  51,  .'ifl,  57.  — On  the  other  fuincl,  thia  assignment  apiieara 
after  the  lliirteenth  century  in  F.  de  Fontaines,  15,  49;  "Aea.  de  J^r..  "C. 
des  Boura.,"  il2,  ed.  KanxUr.  33V;  Btaumanoir.  35,  IS  (cf.  18);  Vnrtti, 
"Arch.  Acta,  deReima/'  I,  2.744,  1118:  DeMe.  "Jug.  del'Echlq.  deNorm.," 
no.  267  (in  1249);  "L.  d,  Droisi''  §  760;  "Summa  art.  not.,"  p.  27;  M4ry, 
"Hist,  du  CoQuuercc  dc  Maraeilk,"  I.  292  (in  1224). 

*  The  ageDfi)"  clause  La  only  ina^erted  in  the  astijgnment  for  the  aako  of 
grea,t*T  pretraution:  Vcrin.  "Arch,  adm.,"  I,  2,  p.  1097.  "Procuratio  in  rem 
auani"  borrowed  from  Italy.  Nicverthele3.q^  the  ftsflipi*e  is  not  treated  like 
a  legal  representative;  ibn^  he  han  no  need  of  lettcn  of  authority  in  order  to 
proeefxl  BKuia^t  the  debtor;  BartoU,  c.  I,  "C.  J.,  de  O.  et  A." 

•  Loytd,  365,  657;  "  Saintongfi,"  42.  CJ.  "Bloia,"  2fta,  and  "  N.  C,  Paris." 
108.  It  ia  connected  with  the  L.  3of  Gordien,  "Cod.  Juat,,"  "denov,*';  Vicie- 
guez,  "R.  h.  Dr.,"  VIII,  466.  But  the  Romantata  look  upon  the  claim  as  being 
tranamittcd  by  the  assignment,  and  not  by  the  notification*  and  do  not  spe- 
cially conferntheimielvMwithit,aa  the"N.C.,  Paria,"  1(W,  does  with  the  notice 
requirin):;  the  production  of  a  copy  of  the  deed  of  convevanee:  i^rtin/ier, 
"N.  R.  H,,"  1886,  28,  1,  propose^  two  t.xphmMifhna;  (A)  Tbfi  soiN-in  of  the 
r&tits  only  takes  place  upon  tae  attainmont  of  the  arreajtt,  when  invE^titure 
no  longer  applies:  "A.  C,  Anjou,"  J  332.  Thia  rule  was  extended  to  claims. 
(B)  It  miist  have  bean  a  particular  application  of  the  rule;  "  A  gift  is  invalid 
without  aeiain."  that  was  applied  first  of  all  to  teats  and  then  to  claimB, 
ISourtloC  de  Richeb.,  Ill,  175, 1S9  (''Mantua,"  4, 3„  90),  and  then  extended  under 

533 


OBLIGATIONS 


[Chap,  lit 


meaning; '  but  it  was  too  useful  not  to  be  demanded  very  soon: 
in  fact,  thanks  to  this  maxim,  the  debtor  who  was  notified  of 
the  a^gnment  could  not  pay  off  his  debt  into  the  hands  of  the 
aaaipnor  without  incurring-  double  liability.  Thus,  against  third 
parties,  this  notification  became  the  equivalent  of  delivery  in 
the  case  of  corporeal  things.' 

§  39o.  ThB  Sftmo.  —  (D)  Payment  with  subrogation  is  only  the 
Roman  privilege  of  the  assigiiiuent  of  actions  combined  with  the 
"successio  in  locum  creditoris"  hs  far  as  mortgages  were  con- 
cerned." We  must  assume  that  a  third  party  pays  the  debt  of 
another  when  due;  he  is  allon'ed,  in  order  to  have  the  money  he 
advanced  paid  back  to  Wra,  to  make  use  of  the  rights  which  be- 
longed to  the  creditor,  whose  interest  has  ceased,  and  especially 
of  mortgages  given  in  his  favor,  according  to  the  rank  with 
which  they  were  invested.  For  this  purpose  he  requires  an  agree- 
ment, made  with  the  creditor  or  mth  the  debtor,  which  will  be  the 
case  when  he  acts  in  the  interest  of  one  or  the  other,  or  else,  if  the 
third  par^  acta  in  his  own  interest,  a  requisition  addressed  to  the 
creditor,  whether  the  latter  knows  it  or  not.  —  It  was  not  without 
difficulty  that  subrogation  based  on  an  agreement  with  the  debtor, 
and  carried  out  in  spite  of  the  creditor,  was  introduced  into  our 
law;  but  this  was  only  a  logical  consequence  of  the  institution. 
If  the  third  party  transmitteii  the  money  to  the  debtor  and  the 
latter  paid  the  creditor,  then  the  creditor  had  no  reason  to  offer 
any  opposition  to  the  third  party  exercising  those  rights  for  which 
he  himaelf  had  no  further  use.  As  to  subrogation  upon  a  requisi- 
tion for  the  benefit  of  those  who  paid  what  they  owed  with  others 
or  for  others  (sureties,  joint  and  several  debtors,  etc.)  it  would 
have  been  logical  to  decide  that  this  type  of  subrogation  would 
take  place  as  matter  of  law;  because  the  creditor  could  not  offer 
any  refusal  in  opposition  to  the  demand  which  was  made  of  him, 

the  influGDDe  at  Law  3,  supra,  biuI  of  the  necessity  of  a  DoUficatioQ  for  every 
Bseigninent. 

'  Masvtr,  31,  7.    Acceptance  by  the  OkMlenee:  Lauriim,  on  "Paris,"  108. 

»  Bills  payable  on  prwentalion:  "Kf.  Han(!cl-»r.,"  22.59;  "N.R.H.."  ISBfi. 
178;  Fra<iken,  "Pfandr.,"  1,248;  "Avignon,"  50^  "Toulouse."  "de  MtluL'* 
The  banding  over  of  the  bill  ceasetl  ti>  be  (JuMjlutt-ly  ni;ceatuu"y  when  the  latter 
DO  lonx^r  look^  upon  afi  fuiytliiiiK  but  a,  me&na  (if  proof;  and  whfD  tbe 
"taiia,"  ami  ihn  "  ftOtlda  "  ^Bcre  tio  lf)ti(ief  disliflRU ishf^!,  irustpml  of  rfesloring 
its  I'SfKt  to  th<<  de^^^,  urof  iBViLlidiilinp  it  by  ti  mention  in  writinn,  ur  bv  lear- 
iiig  it  up,  ihpy  olten  limited  thcnuirlvth^  tJj  thedclivBn' of  n  receipt  tu  the  debtor, 
—  a  tbmK  that  wm  abiinluU'Iy  abnonnal  during  t£e  FronkiiU  p«riod. 

'  CkinfuflioD:  r/.  Bartote,  on  i,  I,  D.,  "quie  ne  I>iB-">  Negiaanliut,  "De> 
mm.."  5.  3,  45  (cited  by  Beaum.,  p.  159);  Pam,  ''Def.,"  1,  2,  3;  Pothier, 
''iDtr.,"  DO.  M  et  MI. 
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the  latter  being  notlimg  but  an  idle  Eormality.  This  is  what 
Dumoulin  upholds  in  the  6rst  of  the  formal  lectures  which  he  gave 
at  Ddle,  and  which  was  in  a<;cord  with  tlie  precedent  of  the  "  suc- 
cessio  in  locum."  Here  the  jurists  were  not  in  accord  with  the 
courts.^  Though  in  that  pieriod.  it  does  not  seem  that  Dumoulin's 
opinion  prevailed,  the  framers  of  the  Civil  Code  very  properly 
sanctioned  it  (Art.  1251).'' 

§  396.  The  S&m«.  —  (E)  Bilk  to  bearer  and  to  order.  This  class 
of  writings  contained  a  promise  to  pay  a  person  other  than  the 
creditor,  a  third  partj-  who  was  unknown  ttt  the  time  of  the  mak- 
ing of  Uie  bill,  and  who  would  be  determined  in  one  instance  by 
the  pDssesaion  of  the  latter,  —  dause  to  bearer,  —  in  anotlier  in- 
stance by  a  writing  of  the  creditor  named  in  the  bill,  —  dame  lo 
order.  In  the  fr*7is  to  fceorer  the  debtor  promises  to  pay:  1st.  Some- 
times to  the  creditor  or  the  bearer  ("vel  cui  hoc  scriptum  in  manu 
paruerit").  2d.  Sometimes  simply  to  the  bearer  ("ad  hominem 
apud  quern  hoc  scriptum  in  manU  paruerit").  The  first  of  these 
forms  is  met  with  in  Italian  records  of  the  ninth  centurj';  the  other 
is  only  found  about  a  hundred  years  later.  From  Italy  bills  pay- 
able to  bearer  passed  into  general  usage  in  other  countries.*  In 
France  they  are  to  be  found  in  the  tliirteenth  centurj'.*  The  al- 
ternate clause  ("to  N.  or  to  bearer")  is  the  most  commonly  used.^ 

'  With  thesftrnt  meaninK  as  Diraioulin  ffvea  it,  r^.  Serrea,  "Inat.,"  EII,  21  j 
Opdere  in  Mayjiard,  II,  49;  D'OUse,  IV,  31.  —  To  the  contrary,  PoChier, 
Renusson,  eto. 

'  Cf.  "  peraonaJ  subrogation"  and  "aBHifEnment  of  claims."  The  creditor  is 
free  to  conv-^y  his  claim;  subrasation  ie  iinpoMd  upon  him.  The  astiipLee 
fipeculate»;  the  man  subrogatmi  riilh<;r  docs  a  wrvice  or  cornea  out  hia  own 
buaiu^;  alno,  when  he  pays  d  for  a,  clajm  of  LO,  he  ran  only  reclaim  whereas 
an  aoeigacxi  would  have  the  right  to  10 1  and  in  tlie  sunic  way  Ihe  eurety  can 
only  deraoiid  from  his  fellow  aurcties  their  share.  Subrogation  must  not  injure 
thfi  creditor;  it  ta  Lmpoeed  upon  hitu  btKiMUee  "eibi  ti<iti  nocet,  aJteri  prodost 
(inMiio  contra  so  8ub^oga^^se  ccnsetur.")  The  mfai  AubroBated  ia  not  held 
bound  to  furnish  a  guArEinty  a.^  the  fi&^igaor  is.  The  man  aubrog&ted  docs  not 
have  to  give  the  debtor  nay  notioe, 

*  flninnn«r,  "2f-  HandeLar.,"  XXII,  119,  505;  Pertife,  IV,  461  (testamentary 
&]c  BC  utor ) 

*  Alternative  clause:  Warnkaenig,  "Flnnfr  Rechtsg.,"  Ill,  2.  150  (Act 
of  1276);  BcaMmamrir.  35.  20;  "A.  C.,  Artois,"  3,  34;  Mmurt,  ''F.  de  B&m," 
p.  2S5;  "Gn  Cout.,''  p.  834.  etc.  Simple  clause:  "Cartul,  de  Flinee."  I. 
252  (no. 231),  in  1381;  'Ttoisin."  p.  30S,  etc.;  Brenner,  "N.  R.H.,"  ISS6, 36.— 
Bmcton,  fo.  46i  ("miaaibilka"). 

»  8«  as  to  this  clause  the  detailed  analysia  in  the  texts:  "N.  R.  H.,"  1886, 
pp,  37-50,  139-148;  "  F,  de  Biom."  42,  110.  117;  ei.  ed.  1715,  p.  3fl;  "A.  C, 
Artoia."  2,  8;  Boularie,  I,  11  and  107:  "principal  and  "command"  (which 
Bninfier  reads  instead  of  "convent")  means  erodilor  and  bra-rcr  (notes  by 
Charondaa);  "M*5m.  Soc.  Antiq.  Norm.,"  18,  p.  04;  "Gr.  Cout.."  p.  433; 
"Cout.  Not.,"  27;  Desmnrai,  171,  179.  164,  378,  255;  J.  Lecaq,  q.  4;  Maeuer, 
"De  Solut.,''  Ifi  (but  d.  B,mu»,  "Decis.,^'  pp.  580,  277,  ed.  iBflfl);  Rebuge^ 
"CommcDt.  ia  Coaat./'^  1599,  Ij  39;  "  Inat.  (or.,"  I. 
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The  holfler  of  a  bill  which  contains  this  clause  may  demand  the 
amount  without  being  compelled  to  show  whence  he  obtained  the 
hill,  and  without  having  to  prove  the  regularity  of  his  possession.' 
Thenceforth  it  presents  the  great  advantage  of  allowing  the  cretl- 
itiir:  1st.  To  assign  his  claim  wittout  any  writing,  and  without 
notice  to  the  debtor,  by  the  mere  handing  over  of  the  bill.  2d.  To 
have  himself  represented  by  the  bearer,  without  letters  of  authority, 
and  without  warrant  of  attorney;  it  is  true  that  the  bearer  may 
abuse  his  powers  by  transmitting  the  bill  to  a  third  party,  and  that 
this  cannot  be  undone,  for,  so  long  as  he  has  possession  of  the  bill, 
the  debtor  has  tin  other  creditor  but  him.  However  different  his 
position  might  be  from  that  of  an  agent,  our  old  jurisconsults 
nevertheless  called  him  an  attorney  of  the  creditor's  with  the  ob- 
ject of  justifying  his  right  to  act  at  law;  thia  was  a  fiction  invented 
it)  order  to  harmonize  the  old  practice  with  the  Roman  ideas.  At 
first  it  liad  no  very  great  influence  upon  these  facts;*  but  at  the 
end  of  the  sixteenth  century  it  resulted  in  causing  bills  to  bearer 
to  be  treated  like  ordinary  bills  which  name  some  one,  and  re- 
covery upon  which  one  would  have  left  in  the  hands  of  an  agent; 
this  Was  to  deprive  them  of  their  most  essential  advantages.  Tlie 
need  which  practice  had  for  the  efTects  of  a  rapid  circulation  led  to 
the  invention  of  Jiotea  in  blank;  at  one  time  this  sort  of  bill  replaced 
bills  to  bearer  in  civil  and  commercial  usage;  but  the  courts  looked 
upon  them  as  dangerous  and  prohibited  them;  they  were  even 
proscribed,  with  bills  to  bearer,  by  an  Edict  ot  171fi,  which  was 
intended  to  reserve  the  privilege  of  the  clause  to  bearer  for  notes 
of  the  State  and  those  of  the  national  bank.  The  proliibition  did 
not  survive  this  famous  system;  at  least  in  1721  another  Edict 
authorized  bills  to  bearer. 

The  clause  tn  order*  which  is  of  no  less  importance  than  the 
clause  to  bearer,  is  connected,  as  is  the  latter,  with  veri,'  old  for- 
mulK.  From  the  seventh  century  deeds  contain  clauses  of  such  a 
tenor  as  this;  "1  will  pay  to  N.  ...  or  to  him  'cui  dederit  banc 
cautionem  ad  exigendum'";  in  the  eighth  century  they  say:  "vel 
cui  in  manum  miseris";  in  the  old  Italian  deeds  of  the  twelfth 

'  TliQ  conceptioD  that  people  ha<l  of  the  "carta"  aod  of  tbe  rMe  it  played 
\a  law  must  have  coulnbuted  towarda  thia  result. 

>  Uowevor,  the.  rule  that  a^feficy  is  extHif^uiahied  by  the  deftth  the  «fC«fit 
WttS  appliwl  to  hitn:  Dtjmuxtt*,  164.  37S;  377. 

'  'T'o  N.  or  his  order,"  a  formiiia  that  is  equivalent  to,  "To  the  order  of 
N,,"  for  N.eandtSiiim.aU'hiiaBeW:  Sfobhc.  \  178.  C/.in  ■N.R.H.,"  1886. 16ft. 
tbe  coDiparisoD  between  the  agency'  clause  and  the  cliuiK  to  order  Ululet 
their  various  ionua:  Heualer,  %  4Si  Debmtf,  "Th^." 
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century;  "vet  cui  ordlnaveris." '  The  French  formulre  of  tJie 
thirteenth  century,  "'  to  N.  or  hia  depositary,  or  hia  messenger,"  ui 
the  seventeenth  century  are  replaced  by  the  clause  to  order,  which 
comes  from  Italy  and  which  prevailed  ever.vwhere.  The  bill  to 
order  served  the  ^me  purposes  as  the  bill  to  bearer;  but  the  tatter 
could  circulate  through  several  hands,  whereas  the  bill  to  order 
"only  admitted  of  one  transfer,  for  the  depositary  waa  obliged  to 
prove  that  title  had  been  given  to  him  by  the  person  mentioned 
in  the  deed,"  and  this  was  ordinarily  done  by  the  presentation  of 
a  warrant  of  attorney.'  A  practice  of  Italian  origin,  indorsement,^ 
dispensed  with  the  production  of  a  special  warrant  of  attorney,  be- 
cause it  was  a  real  authority  written  on  the  back  of  tlie  bill.*  The 
innovation  consisted  leaa  in  this  mention  on  the  back  of  the  bill  — 
a  rather  widespread  custom,  at  least  since  the  fourteenth  century, 
in  very  diverse  eases,  and  one  which  passed  without  difficulty  to 
bills  to  order  ^  — than  in  the  sanction  of  a  series  of  succesaive 
transfers  which  ensued  upon  it.'  Bills  to  order  thus  took  the 
place  of  bills  to  bearer,  which  had  been  forbidden,  and  became 
a  medium  of  circulation.    It  is  in  this  sense  that  the  assertion  of 

•  Bill  of  exchange  to  order,  ef.  Act  of  May  18,  1760  (Genoa):  "Moaum.  h. 
patr.";  Chim.  2,  no.  882.  Billa  to  onler  in  MiPscUlefl,  I2i7-1248  {BUxnawi, 
op.  eit.y.    Cf.  the  Neapolitan  Law  of  1007. 

•  Instead  of  "lettor  of  attomejy,"  it  would  be  better  to  eny  "deeignation  of 
the  dDposiLiLry  the  only  ttiiug  ttui.t  bos  to  be  iinsved  by  the  depositary  (n'ho 
is  actually  tlie  bearer)  i»  that  he  waa  designatcfi  ny  the  payee  "iid  exigendum,'" 
it  matters  tittle  for  what  reason  (gift,  aasi^Dineiit  for  a  consideratioo,  orageDcy). 
Has  this  de^it^ution  the  e&cct  of  mokms  the  holder  an  uttoraey  or  an  ao- 
sigD'ce  of  the  payee?  It  ia  very  unlikely,  oepause  the  old  [aw  knowa  neither 
agBQuy  nor  (i49igiuti«nt.  Thus  we  are  reduced  to  the  nece^ity  of  Raying  that 
the  lioldtT  liaa  a  right  of  hia  own  t£iiit  in  (ic()iiired  by  hiin  dirtictly  by  virtue 
of  the  claa<ie  to  order;  thns  he  in  not  the  asHigneo  of  the  payee;  he  does  not 
act  in  the  lalter's  name;  nor  ean  ho  b*  met  by  defences  available  against 
the  latter  (for  eiample,  payment,  Loysel,  704;  BouCaric,  1,  44):  "Olini," 
IIj  p.  1362  (in  1318).  The  analogy  t>etwc«'a  bills  to  order  and  billa  to  bearer 
militatcrl  in  support  of  this  idea  in  the  past,  and  the  noedg  of  commerce  kept 
its  piQcticiJ  consequence  in  existence  afterwards,  at  least  up  to  a  certaia 
point,  whtn  undcT  the  influence  of  the  Iloman  ideaa  in  the_  holder  waa  seen 
only  an  attorney  of  the  payee  (whether  in  "rem  Buam"  or  in  the  interest  of 
the  latter). 

'  A  French  onpn  is  ordinarily  attributed  to  it;  "N.  R.  H,,"  1886,  174 
(biW.).    But  e/.  Gotdschmidt,  451;  Dehray,  47- 

<  The  order  is  si»o  placed  at  the  bottom  of  the  btU  of  exchange  in  the  same 
way  as  u  Bignature  pjaraateeing  payment. 

•  "Gr.  Cout.."  265;  Du  Cange,  see  "  Indopsare";  Boularic,  I,  49.  Cf. 
"Cod.  Just,,"  S,  43, 14;  Dnmhamier,  "Praxis  renim  civil.."  o.  89  (indoreement 
of  every  substitutii>n  of  an  agent).  A  enatom  of  indorsing  billM  of  RxchuniaB 
was  first  of  all  edtahlialiM  ia  order  t<3  confer  the  power  of  attorney.  Ordinanca 
of  lfl73  which  contraista  indoisemenb  {giving  of  power  of  attorney)  with  the 
order  (a.-4:4ig[inient). 

•  Cf.  D<ibr<iv,  47. 
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Sav8r>'  that  there  was  no  indorsement  upon  bills  of  exchange 
before  1620  is  accurate.' 

5  rift7.  Th*  Evnt.  —  (F)  Bilts  of  Exchange-  The  merdiaiit 
who  goes  to  a  fair  or  to  a  distant  place  of  business  has  need 
of  foreign  money:  he  can  procure  it  upon  his  departure  or 
upon  his  arrival  by  exchanging  his  specie  for  other  specie 
(Tnaniial  eickarisCj  transmitted  from  hand  to  hand).  But  the 
transportinf^  of  money,  especially  in  the  lliddle  Ages,  was  trou- 
blesome, and  not  verj'  safe;  it  was  better  to  apply  to  a  mer- 
chant or  banker  who  hail  a  correspondent  (associate,  etc.)  *  in 
the  place  where  one  was  going;  by  paying  value  to  him  one  ob- 
taineti  from  him  the  promise  that  lie  would  cause  tlie  necessary 
amounts  to  be  fmiiislied  by  his  correspondent  (erchaiiyc  dravm, 
exchange  of  specie  with  transfer  to  another  locality;  transfer  from 
place  to  place).*  A  writing,  "  instrumenlum  ex  causa  cambii" 
was  ordinarily  drawn  np  to  furnish  proof  of  the  transaction,  as 
in  the  case  of  every  other  deed.  But  it  had  no  special  effects,  and 
it  is  not  from  this  source  that  the  bill  of  exchange  came;  we  may 
merely  note  the  fact  that  it  habitually  contained  the  clause  to 
order;  the  correspondent  must  pay  to  the  man  who  gave  value 
"vel  3U0  nuntio"  (to  the  person  presenting  the  bill).  Tlie  bill  of 
exchange  has  its  origin  in  the  letter  of  notice  or  draft  addressed 
by  the  banker  {drnvfer)  to  hia  correspondent  {drawee)  which  asks 
him  to  pay  the  sura  which  he,  the  honker,  has  promised;  this  was 
a  mere  message  without  any  value  in  law;  *  it  co-exists  in  the  thir- 
teenth century  and  the  beginning  of  the  fourteenth  century  with 
the  notarial  deed  wliichwe  bave  been  discussing.  During  the  course 
of  the  fourteenth  centurj'  it  comes  to  be  substituted  for  the  latter 
and  ehminates  it,  and  this  is  possible  because  there  are  found 
therein  the  same  statements,  and  it  is  intrusted  to  the  man  who 

'  Parhn,  82;  GoMschmiJt,  451:  from  I5Q0  nn.  greui  number  of  intlonie- 
ments  in  lieJy:  "Prs^uiAtiquc"  of  1907  and  1&L7  (prT>hibitiDDj;  Law  of 
Venice  of  1593;  Ciaifot,  "Uftanew  du  N4p>e«,"  pp,  35,  62;  Ord.  of  167S.  fi, 
23v    Cf.  Debmyj  h\  (theories  of  the  seventeealh  and  eighteenth  C'ealuriee). 

'  Or  even  ongiimlly  bji  overseer  or  clerk.  C/.  "paaaive"  cliiiwe  lo  order 
"per  mo  vel  per  meum  nuntium." 

'  CJ.  Gddgmidl.  op.  eit..  p.  412  ("cambiutn  od  risiotam  mnru/'  or,  on  the 
other  hfinii,  "sal^'um  in  Wrra"). 

*  VajiouH  aysl.cma  aa  to  the  oriKta  of  the  draft,  Gotdnclimidl  n-onnrrtii  it 
with  tie  domestic  bill  of  ejtrhange:  Schauhr.  with  buaiuras  letters  belneon 
merchanlA;  Laeligy  "7J.  HmidplAi..'  1878,  138,  with  the  mentidninn  of  it  in 
the  rtKifltcTs  of  tue  bonkere  or  "c&cipaorce,"  which  ta  Italy  had  executory 
forc<  and  were  accompaiiiwl  by  a  coticie  or  letter  of  poyment;  Frrnndi  con- 
neota  it  with  letters  palcnl  and  scaled  letters  delivered  by  the  kinj^  or  towns 
to  their  creditors.  On  these  points  and  on  Arabiui  influence,  i^.  Huitlin, 
op.  eit. 
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gives  value  himself  In  order  to  be  presented  at  maturity,  either  by 
liim  or  by  his  legal  representative,  to  the  drawee  who  shall  pay 
on  presentation.  It  has,  moreover,  the  special  advantage  of 
summary  proceedings  at  law,  and  it  carries  with  it  a  recourse 
by  the  man  who  gives  value  against  the  man  who  has  signed,  the 
bill,  when  unpaid  by  the  drawee.  The  clause  value  received, 
and  the  handing  of  the  letter  to  the  payee,  implies  an  acknowledg- 
ment of  the  debt  on  the  part  of  the  drawer.  The  order  to  pay, 
which  is  given  to  the  drawee,  is  to  be  accounted  for  by  the  fact 
that  he  is  the  partner  of  the  drawer,  or  that  he  has  received 
value  from  the  latter  (pfwmon);  under  these  circumstances,  one 
can  understand  that  the  drawee  was  held  bound  to  accept  the 
letter.  This  was  originally  done  verbally  "per  retention^m  lit- 
terarum,"  and  later  on  by  a  notice  written  upon  the  deed  itself;  a 
refusal  to  accept  was  also  proved  by  means  of  a  written  notice  of 
the  drawee;  but  this  custom,  which  was  not  very  favorable  to 
credit,  disappeared,  and  the  responsibility  of  making  a  protest  for 
non-acceptance  was  left  to  the  bearer.  By  acceptance,  although 
the  drawer  is  not  liberated,  the  drawee  binds  himself  as  regards 
the  bearer;  he  does  it  rather  in  the  name  of  the  drawer  than  in 
his  own  name,  which  allows  him  to  avail  himself  (until  towards 
the  sixteenth  century)  of  the  defenses  which  the  drawer  eould 
oppose  to  the  payee  (for  example,  the  latter  had  not  furnished 
him  with  value).  If  the  drawee  accepted  "  wiihrnd  cover"  when 
no  value  had  been  given,  he  was  considered  as  be'ng  bound, 
nevertheless,  because  "acceptance  presumes  value,"  Thus  the 
tendency  to  make  the  rights  of  the  bearer  independent  of  the  re- 
lations between  the  drawer  and  the  drawee  is  timidly  advanced 
with  the  object  of  facilitating  the  circulation  of  the  bill  and  gi^Hng 
more  security  to  the  bearer.  The  clause  to  order  and  numerous 
indorsements  furthermore  allow  the  bill  of  exchange  to  fulfill  a 
new  function;  at  first  it  only  served  to  avoid  the  transporting 
of  money;  now  it  becomes  a  means  of  pajTuent  and  an  instrument 
of  credit,  a  sort  of  currency  between  merchants;  the  value  which  it 
represents  is  incorporated  in  it,  and  the  complex  practice  of  modem 
times  thus  springs  in  an  unexpected  way  from  the  formalistic 
"carta"  of  the  barbarian  period. 

§  398.  Afeno;  and  Repreionta.tlon.  —  (A)  General  Remarks. 
In  the  very  old  law  juridical  acts  Should  be  carried  out  by  the 
interested  party  himself;  this  is  a  consequence  of  their  formalistic 
character;  ceremonies  or  words  which  they  assume  imply  his  own 

68» 


presence;  tliey  would  have  no  meaning  if  they  came  from  a  third 
party.  Under  the  system  of  non-formal  transactions  (for  example, 
contracts  by  mutual  consent),'  repreaentution  bet»me  possible; 
each  one  could  mak^  known  bis  will,  not  only  by  means  of  a  letter 
or  a  "nuncius"  {"cpistola  loqufins")  but  by  an  agent  furnished 
with  powers  and  instructiona  which  were  sulBiciently  broad  for 
one  not  to  be  able  to  term  him  merely  a  mouthpiece.  Oniiig 
to  a  rather  natural  fiction,  however,  he  is  likened  to  a  mere 
messenger;  the  act  of  the  agent  is  looked  upon  as  the  act  of  the 
principal.  Cases  in  which  it  ia  necessary  to  act  through  repre- 
sentatives have  occurred  at  all  times,  —  for  example,  one  is 
absent  or  lU.  How  did  one  proceed  in  the  formalistic  period  to 
do  a  legal  not  in  such  a  case  as  this?  Inaction  is  not  always 
possible;  for  example,  if  one  is  summoned  to  appear  in  court,  one 
is  compelleil  to  appear  so  as  to  avoid  tlie  penalties  which  fall  upon 
the  defaulter.  The  head  of  the  family  sometimes  escaped  this 
necessity  by  using  the  people  dependent  upon  him,  the  people 
of  his  household;'  but  their  sphere  of  action  was  rather  lim- 
ited, for  it  is  evident  that  they  could  not  bind  the  roaster  "In 
infinitum."  *  To  be  sure,  representation  was  less  called  for 
than  one  might  believe,  for  every  act  which  involved  a  person 
under  a  disability  was  performed  by  his  custodian,  who  acted  in 
his  own  name  by  reason  of  his  status  as  head  of  the  family ;  such 
would  also  be  the  case  when  an  individual  "sui  juris"  \iad 
an  interest  in  giving  up  his  independence  and  placing  himself 
under  the  custody  of  some  other  pierson,  with  the  result  of  placing 
that  other  person  over  his  affairs.*  As  far  as  obligations  were 
coneernal,  bills  tu  bearer  furnished  a  means  of  dispensing  with 
representation.  Besides  the  precetJiiig  cases,'  it  was  possible  to 
secure  the  performance  of  the  majority  of  acta  by  a  third  person  id 
his  own  name,  assuming  that  one  obtained  afterwards  from  him  the 
transfer  of  the  advantage  or  the  burden  which  resulted  iher^ 

>  HauUr,  I,  SIO, 

*  Bo^Jorie,  1,12  (ffitlbderB  And  toctots);  BeaamatuAt,  34,  5,  S;  2Q  (»ell'g^alit4). 
MopkB  ia  the  UM  of  iruwateriee:  Dig.  X,  3,  36,  «,  — P«Hi,  6,  2,  2  ("U 
Rom.  Cur."). 

•  GMackmidt,  I,  244. 

<  Act  of  093;  Ferii,  "Dipl.."  <B;  "8Bohseiwp.,"  I.  42,  l.  —  Cj.  Romui 
commaiul;  "  L.  Ws.,"  ed,  Zrumtr,  lnaci,se«  "Mtuidatiun":  Haeiire,  "Form.," 
1.314  d  stq.:  Tkhtnin.  '■Tcxtes,"  262;  />u  CanQc.  sec  "Mimilare"';  '•Sicto 
Part  "  5.  13  20;  "Cart,  dc  St.  Victor,''  I,  27- 

*  Also  the  EnKlish  inalitutioa  of  "usea":  a  tlurd  partr  Bcqulra  "ad  optia" 
(Freoch:  '■ffl»,''^'oa";  Englwh:  "use")  "mooafiterii'':  PoOotk  and  .Watf- 
tond,  U,  m 
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from.  Thus  one  person  bought  a  piece  of  land  and  paid  for  it, 
after  which  he  resold  it  to  tbe  one  on  whose  account  the  pur- 
chase had  been  made;  but  this  complicated  proceeding  ia  not 
without  its  risks;  one  of  the  parties  may  suffer  by  reasuti  of  the 
insolvency  of  the  other;  if  the  transaction  is  an  advantageous 
one,  the  third  party  may  possibly  want  to  keep  it  for  himself;  he 
may  die  before  having  carried  out  the  transfer,  and  his  heirs  may 
refuse  to  carry  it  out;  if  the  transaction  is  a  bad  one,  it  is  the 
third  party  who  13  liable  to  lose,  as  a  consequence  of  a  change  of 
will  or  the  death  of  the  one  who  ia  chiefly  interested.'  Noth- 
ing can  take  the  place  of  representation,  properly  so  called.'  It 
entered  the  Customary  law  in  proportion  as  formalism  disap- 
peared.^ But,  in  order  to  show  how  slow  was  its  progress,  it  is 
sufficient  to  establish  that  it  wa^  not  allowed,  upon  principle, 
in  Germany  before  the  thirteenth  century.  Were  it  a  matter  of 
endomng  a  monastery,  one  did  this  only  when  the  relics  had  been 
placed  there;  it  ia  to  the  saint  himself,  in  peraon,  upon  the  shrine 
where  his  remains  are,  that  the  transfer  is  made;  if  one  ia  to 
restore  a  piece  of  land  to  St.  Victor  of  Marseilles,  the  monks  bear 

'  BeaiiJnanoir,  31,  36,  37,  55;  cf.  eepecially  c.  29  (aervices  carried  out  by 
order).  Cf.  "Joetice,"  152.  —  " OommiBsion,"  cf.  F&riire,  a«>i  "Facteur"'; 
"T>ieU  oGcoDomiciiie."  "Commi^wimairo";  Goldaehmidt,  I  331;  DaC^nge. 
eee  " Commisaio..''  —  Will  by  pommisaioner:  S.  CaUkmer,  ''Exficut.  test., 
p.  512.  —  Election  of  an  agent:  t^.  "Repertoires,"  see  "Prfite-nom.  , 
SMan,  "R.  G^n.  Dr.,"  18S5, 

*  Witli  r^oid  to  PromiiM  ud  StIpiilAtLans  on  twliilf  of  anotfaw  there  ia  a 
great  deal  orconfusion  ia  the  old  doctrine.  CJ.  J.  Faure,  "Inat,,"  3,  18, 
3  and  19;  Gui  Pape,  "Q.,"  317.  They  are  not  very  ctearlv  diatingulsbed 
from  promiseB  and  atipulutioos  mmle  by  the  interpoeitioa  of  a  third  party: 
Bitck^Uve,  "De  feqiiitate  canonicft";  these  dee<!3  axe  valid,  and,  in  fact, 
the  rule  has  so  many  exceptioua  that  one  ia  inclined  to  ask  ivhether  it  was 
poBsible  to  apply  it;  Pothifr,  "Oblig,,"  53  ei  seq-  (cited  by  Groiiu^}.  In  the 
very  old  law  one  pronuaea  a  certain  thing  for  another  (for  example,  that  he 
will  appear  in  court),  and  one  stipulates  for  another,  for  from  the  moment  the 
reqtiim]  fomuilitiea  have  been  carried  out  the  promiscir  is  bound  i  (he  ques- 
tion as  to  whetheir  the  man  making  the  Btipulation  haa  a  moral  or  pecuniary 
intereet  in  the  oerrying  out  of  the  obligation  is  nol  gone  into.  The  examples 
ordinaril)!  cited  give  rise  to  difficitltics:  appointment  of  a  marriage  portion 
by  the  wife's  relatives,  conferring  the  fief  upon  a  lord  In  order  that  he  ahall 
invest  the  purchaaer,  deeda  by  a  "  Salmann/  life  rent  for  the  benefit  of  a  third 
party,  Gubstitutiona,  etipulatiana  in  contracts  ol  marriase  foe  the  bcnclit  of 
chiloren  to  be  bom  in  the  future,  bills  to  order  and  to  bmrer.  Stoblx,  i  172. 
The  Roman  axioms  oenrtrated  the  old  doctrine,  althougb  they  were  coDtra- 
dictory  to  the  nilj  that  all  contracts  were  in  good  faith.  But  this  was  not 
done  without  some  difficulty:  Beaumanoir,  34,  36  *£  m^.;  "Stat.  Bonon.," 
1454^  lis  (one  may  stipuIatiG  on  behalf  of  another,  "non  obstante  quod  eua 
noE  intersit,"  and  the  third  partv  has  on  action  "ipso  jure,"  iuat  as  though  he 
had  stipulated):  Periae,  IV,  455;  Bartole.  aa  1.  1.  D.,  "die  pactia":  Voe(, 
"Pand.."  46,  1  etseq-:  Ckarondat.  ''R4p.."X,  4fi;  BwAka,  "Stellvertr.,"  121; 
Lambert,  "Contrata  cn  Fav.  dcs  Tiers,"  1893. 

'  Penile,  IV,  452.  believes  that  it  ie  oldetr  than  this:  "L.  long,  Lud.,"  14. 
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hb  shrine  to  the  place  and  leave  it  there  three  days.  There  was, 
however.  In  this  a  particularly  favorable  case,  because  it  v-as 
absolutely  impossible  for  th?  monastery  to  act;  therefore,  one 
approached  as  nearly  aa  possible  to  the  personal  act.  And,  when 
representation  is  accepted,  it  i:s  not  a  rare  thing  to  find  that  there 
are  doubts  cast  upon  the  validity  of  the  act  of  the  representative, 
and  that  this  act  must  be  confirmed  by  the  man  who  is  represented 
as  soon  as  tha.t  becomes  possible.  Scruple  and  hesitation  have 
disappeared  towards  the  end  of  the  fourteenth  centur>'  in  a  gen- 
eral way,  and  before  that  period  in  many  instances,'  The  status 
of  agents  for  business  transactions  (by  contrast  with  agents  or 
attorneys  at  law)  was  worked  out  by  borrowing  from  the  rules 
of  the  Roman  law  and  the  canon  law  {the  Sixth  Book  of  Decre- 
tals, 5.  12.  68.  72)} 

§399.  ThsSamfl.  —  (B)  "  Salmannen."  With  ordinary  represen- 
tatives let  U3  compare  testamentao'  executors,  whom  we  will  deal 
with  later  on,*  and  the  "Salraannen"  of  the  German  law,*  The 
"Salmann"  is,  as  his  name  indicates,  a  person  who  carries  out 
the"  Sala  "  or  transfer  of  land,  but  who  carries  it  out  for  some 
one  else;  be  is  an  intermediary'  between  the  grantor  and  the 
grantee.  Originally,  he  is  found  officiating  for  transfers  "mortis 
causa";  *  in  danger  of  dying,  I  wish  to  please  some  one  after  my 
death;  but,  if  I  survive,  I  intend  to  keep  my  posaesaions;  in  order 
to  attain  this  object  I  confide  them  to  a  third  party,  to  the  person 
whom  one  would  call  a  "Sahnann"  during  the  feudal  period,  at 
the  same  time  making  him  promise  to  carry  out  my  wishes;  by 
this  means  I  shall  be  better  assured  of  recovering  them  in  case  I 

*  BeaumatioiT  contraats  eergeaots  ithom  who  reader  serfuxt)  for  Tagei 
aad  by  comiiuuid.  vrhom  he  likens  to  people  of  the  household  (39,  6  ),  and  whom 
the  lord  csnnot  dinowri  so  long  oa  they  fulfil!  their  offices  (excepting  in  the  cue 
of  a  crime),  with  aergeaats  bv  ccque^t  or  appointmeat,  to  nhoro  li-iiJy  thw 
cxpntscs  hav«  to  be  paid,  and  who  ore  bound  ^~itb  reapect  to  third  parties 
{3v,  6),  oBd  finally  with  those  who  sitvi  -mthout  wages  or  having  their  cx- 
puuM  pud,  at  their  owD  risk  and  peril.'  [>it  C^n^,  see  "Serviem";  Jiagmait, 
aee  "Seigeot," 

'  Difl.  X,  "de  procuT^"  1,  39,  and  Mimmentariea  of  Hoatienna,  Hc.t  0. 
Ditmnd,  "3p«c.,"  ibid.;  BmOaric,  I,  10;  Masuer,  4;  J.  Faber.  "InKt ,"  III, 
2ft:  IV.  11,  etc.;  Loysd.  371  et.  Doitutl,  I.  15;  Polhitr,  '  Tr.  du  M&ndat,'' 
1767.  —  Cj.  ibid.,  on  the  commiasion,  the  admiiUBtration  of  affairs,  guardian- 
■hip  and  custody.  —  As  to  the  contract  of  asency  or  brokerage,  c/.  Lo^mI. 
4ld:  OvidKhmidt,  "Zf.  Handelar.."  28,  115.  —  Sub-agenta:'Ztfv«I,  371;  Beau, 
manoir,  4,  in  fine. 

*  Cr.  "nunda"  In  the  oaoe  d  a  will:  "Fuei^  RmI,"  S,  4. 

■  rirutlcr.  II,  215;  S(<*iM,  "Z.  R.  C."  VII,  405;  " Ownd^ieer*. 

tfcuiaafMht"  (Comtaace),  I,  1:  " SalmaiuLeiirecht."  CL  "t.S.S,,"  1900, 
"O  A.  "  351. 

*  Sal.,"  tit.  40  (appointment  of  an  boir). 
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survive  than  if  I  had  directly  deprived  myself  of  them  in  favor  of 
the  person  for  whom  they  are  really  intended;  and,  moreover, 
the  latter  might  not  be  present  at  the  time  when  I  wanted  to  make 
the  disposition.  In  a  general  way,  recourse  was  had  to  this  kind 
of  alienation  by  means  of  a  person  interposed,  whenever  there  was 
an  obstacle  to  direct  alienation.^  And  in  the  end  the  "Salmann" 
was  sometimes  even  given  the  part  of  a  warrantor  of  alienation." 
Outside  of  this  exceptional  situation  there  has  been  a  great  deal 
of  discussion  upon  the  function  and  the  rights  of  the  "Salmann," 
According  to  some  he  is  a  representative  of  the  grantor;  aecording 
to  others,  a  purchaser  in  trust.'  As  we  look  at  it,  the  difficulty 
arises  from  the  fact  that  his  role  was  not  always  the  same;  he  be- 
gan by  being  a  fiduciarj'  purchaser  and  tended  to  become  an  agent 
with  powers  which  Were  cnotft  of  leas  extensive.  It  la  precisely 
because  of  this  evolution  that  Ms  acts  are  not  reconcilable  and 
have  been  capable  of  furnishing  arguments  in  different  directions. 
At  one  period,  when  representation  was  not  admitted,  the  grantor 
who  could  not  dispose  directly  for  the  benefit  of  the  one  for  whom 
he  intended  his  property,  found  himself  under  the  necessity  of 
granting  the  full  ownership  of  tt  to  a  friend,  at  the  same  time 
charging  him  in  liia  turn  to  make  a  similar  grant  to  the  ultimate 
grantee.  This  friend  became  the  omier,  but  he  bound  himself  by 

'  "Cart.  Sen.,"  50;  "Hist.  Frising.,"  aos.  221,  2*7,  308,  368,  342,  etc.; 
"Urk.  St.  Gall./'  noa.  325,  342,  etc.  In  1160  Conrad,  the  Duke  of  Suahia.. 
eervcs  aa  an  intermediary  in.  the  case  of  an  ucquisitioii  for  the  beoeGt  ot  the 
Prior  of  Burden,  b^iuu^e  the  rehvx  of  St.  Jahn  were  not  oa  the  apat  at  the 
time  the  dem  was  druwn:  Heusler,  I,  208. 

>  "Salebiirgionea."  0/.  the  texts  cited  by  WeiM&T,  II,  222.  '-"The  Bavarian 
'SalmaJin,'"  Baya  this  learned  maa,  "la  the  living  land  register  of  all  property; 
he  bears  vvitnese  to  the  regularity  of  the  alienation."  CJ,  ibid. :  "  The  stranger, 
by  -whom  the  acquiuition  of  a  piece  of  land  situated  in  a  towTt  ie  not  on  prin- 
ciple permitted,  i*  auth-Jiizcd  to  purchwae  if  he  has  the  aaaietwice  of  a  Sal- 
jDsnn  who  is  a  citizen  of  the  town." 

'  According  to  Htnsler,  loc.  eit.,  the  truth  would  Heom  to  be  half  way  be- 
tween Ihe  two  systems.  As  tor  ad  he  is  concerned,  the  "Salmann"  would  be 
in  a  position  analogous  to  that  of  a  guardian  ("  Vormund").  But  the  powers 
that  he  is  recognized  as  haying  assume  that  he  hsa  become  the  absolute  owner, 
—  at  lea.*t  in.  the  very  old  lawj  in  (act,  in  order  that  he  may  transmit  the  prop- 
erty 10  the  person  for  whom  it  ia  intended,  he  carries  out  an  absolute  alieoa- 
tioo  with  "reaignatto";  it  ie  the  enme  when  it  is  a  question  of  restoring  the 
property  to  the  original  grantor.  If  the  latt>er  i<hould  carry  out  the  tracer, 
eucb  an  act  as  this  on  bis  part  would  be  inv^id,  and  it  woulij  be  necoefary 
the  "Salmann"  to  iptervsne.  The  appointment  of  the  "SsJmann"  takea 
plaee  "per  festucam."  Sometimea,  even,  we  find  that  the  grantor  h&a  trona- 
ferred  the  property  to  him  by  carrying  out  both  the  delivery  and  the  "rcaig- 
natio,"  Had  he  not  been  the  owner,  he  I'ould  not  have  vahdly  carried  o«t 
the  fopmalitiofl  of  the  transfer  of  ownersliip,  and  could  act  have  sen'ed  as  a 
warrantor  for  the  purchaser.  CJ.,  however,  texts  and  diacussion  iu  Ueusler, 
11,218. 
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"6des  facta  "  to  make  restitution;  it  is  the  "fidelis  manus,"  "treue 
Hand,"  which  restores  that  which  it  has  received.  The  value  of 
this  proceeding  depends  a  great  deal  upon  the  good  will  of  the  in- 
tennedi&ry,  It  is  true  that  the  "fides  facta"  allows  one  to  compel 
hiin  to  perform,  but  the  beneficiary  of  the  deed  —  that  is  to  say, 
tlie  one  who  ia  chieBy  interested  —  is  not  authorized  to  compel 
him  to  do  sto;  only  the  grantor  and  his  heirs  have  the  right,  wliich 
is  not  sufficient,  because  the  grantor  cannot  always  act,  and  it  is 
possible  that  heirs  who  are  itidilTerent  might  not  wish  to  do  so. 
Then  it  was  that  they  muat  have  thought  of  limiting  the  right  of 
the  "Salraann"  over  tiic  possessions  which  he  received,  so  as  to 
remove  from  him  the  temptation  to  which  he  was  exposed  of  un- 
lawfully keeping  tliem;  it  is  undoubtedly  by  reason  of  this  that 
the  grantor  stops  with  a  simple  "  traditio,"  without  "se  exitura 
dicere"  which  allowed  of  his  more  easily  recovering  that  which 
ho  had  given.  In  places  where  the  institution  of  the  "Salman- 
nen"  existed  their  powers  were  restricted;  as  a  general  thing, 
thej'  disappeared  to  make  room  for  ordinarj'  agents. 

§  4(J0.  The  Sune.  —  (C)  Attorneys.  One  could  not  be  repre- 
gented  at  hw  during  the  barbarian  period  by  reason  of  the  form- 
alistic  character  of  procedure.'  There  was  no  exception,  even  m 
case  of  a  lawful  excuse,  unless  one  pleaded  in  the  court  of  the  Idngj 
or  had  obtained  a  royal  privilege.'  Principle  and  exceptions  are 
to  be  found  in  the  Customary  law,  Many  of  the  Customs  still  fot- 
bade  representation  at  law,"  unless  by  virtue  of  a  pri\'ilege  of  the 
king  or  a  lawful  impediment.*   But  privilegea  were  multiplied: 

1  For  the  Btkm?  rcosoD  a  defect  of  one  jytxty  halts  the  pro(?e«i!ngg;  tyn^  can 
only  K«compUsh  this  originsLlly  by  indirect  m«iu,  such  as  the  Sne  aad  plariog 
outaidp  of  the  law:  Brwiner',  4  113;  Pollofk  am  MaitUmii.  II,  5W  Litter 
on  the  rtile,  "Absens  pro  coQf««ao  habetur":  Loysti.  S71;  Chsaan,  III,  453; 
Vt.  40,5.  Cf-  theoriea  of  the  exruses,  etc.;  Tnnlif.  -'FrocM  au  XIII'  a."  — 
Ch&mpions  or  defeodera  in  the  duel  at  law;  Beaumanoir,  41,  6;  P.  de  Fon- 
Catn«a,  22.  13, 

•  Marculje,  I,  21  (appointment  of  a  representatSve  "pur  teBtucazs").  W; 
n,  81;  "F,  An,-em,'^  2;  "Turon.,"  20;  Roiiire,  344,  »t,  387,  3B1:  TM- 

"T«t«."  2«>;  Cftpitylary  of  802,  9  II.  931;  Hnuter.  1,  205;  Hiibntr. 
"Gerichtourk.  d.  (rtiih.  Z.";  BaOoffHa^  ''Riat.  dir.,"  IS89.  .\s  to  "SW. 
E«rav.,"  13  (78),  t^.  Gc^fken.  bibl.;  Brunntr,  "Mithio,"  [>.  fl.  — The  rep- 
resoitalive  was  iii  a  poeiticn  a^aitlit^ous  Co  that  of  &  "Salmaiui."  Cf.  "au- 
voeati"  (■'■Toufis"),  fawyere,  ecrHwioatical  "vidameft'"  (the  elagj-  is  pledged 
to  ple«d  by  idmiib  of  sn  attomtn'.  Council  uf  Culhage,  75),  ^aplt.,"  mc 
Ttble;  Pnnfam*.  "TUvl"  11.  233.  The  vF^«ft]a  of  the  king  can  also  have 
them.    Cy.  for  "vicini."  rvmodalli.  "Cod.  wnbr.,*'  no.  121. 

•  aeaummoir.  2,  10:  t,  2  And  31;  "Court,  du  ChAt.,"  p.  79:  UngMf, 
"Testa  pari.."  pp,  le,  30,  m;  AubeH,  "Hist,  dti  Pari.,"  H.  44,  Oamaaj: 
tdvUw  or  the  lord. 

•  Toe  RpRMOtfttive  at  law  l»  called  "procurator,"  "procurear,"  "tXWmt" 
(Nomaody),  "nUou«."   Ckoeral  texta:  B4aimanoir,  4;  "A.      Artois,"  9, 
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such  Was  the  oDe  which  was  granted  in  a  general  manner  to  the 
Church  and  the  prelates,  which  was  the  easier  to  be  accounted 
for  as  the  Courts  of  the  Church  admitted  of  representation.'  In 
Normandy  and  in  England  the  rule  is  that  before  the  coiirt  of  the 
duke  or  the  king  one  may  be  represented,'  The  Parliament  of 
Paris  did  not  go  so  far  as  this,  and  made  between  the  platntilT  and 
the  defendant  a  wide  enough  distinetioa,  which  the  other  tribu- 
nals took  imto  themaelves:  the  defendant  was  free  to  have  himself 
represented ;  ^  the  plaintiff,  who  can  choose  hb  own  time  for  plca<l- 
ing,*  must  obtain  a  charier  of  exemption.^  These  charters  were  not 
granted  originally  excepting  to  those  who  had  a  lawful  excuse.' 
But,  when  it  was  seen  that  they  had  no  more  reason  for  existing, 
they  degenerated  into  a  fiscal  proWsior,'  and  in  the  fourteenth 
century  they  were  granted  to  anybody  who  paid  the  fees  of  the 
chancery.  Many  people  tad  been  allowed  to  dispense  with  them 
at  an  early  time.  —  chiirches,  towns,  bailiffs,  and  guardians,  —  and 
they  were  not  demanded  in  countries  of  written  law.*   In  the  end 

10;  "Gr.  Cout,,"  3;  "Olim,"  I,  833,  45.  He  d(»9  net  have  to  fumisJi  suret/ 
"de  ratO'"  in  the  lay  court.  Beiium»noir,  IV,  24::  tlm  act  of  the  attorney  W 
)ook.«l  upaa      the  u/et  of  the  principal:  i&tif..  29,  6. 

>  "Oni,,"  [,  118  (in  1290);  €f.  Lannkns,  "Reg.  de  Nicolas  IV,"  825. 

»  C/.  Foliock  and  MaiOand,  I.  190  (attoraey);  "Summa  Norm.,"  64  ("da 
attornato  " ). 

•  "Et.  rle  St.  LouiH,"  T,  108;  Smumanmr.  IV,  31  (only  noblcxncnr  the  maa 
of  power  must  have  the  pemnsaion  of  the  kinR  or  of  ih^  lord  jiistio;).  Monks, 
clericals  and  womeji  have  l!us_ right,  iltid.,  cf.  Ill,  9.  —  But  in  crirainal  mallera 
the  ilrrpndajit  must  appear  in  ptcrson:  Bfa'tmainrir,  IV,  14,  23;  "JoHtice," 
pp.  106,  132;  "A.C,  Anjou,"  IV,  317;  "Olira,"  11,  22S,  no,  7;  Gmlkiermot, 
"Enq,,"  p.  109;  "  Toulouse,"  2,  2;  "A.C.,  BHrt.,"  W;  "A.C,  Artois,"  7,21j 
"PicMdie,"  14;  "Cap./'  TV,  14;  VII,  337. 

•  He  does  not  alwjiys  choose  it,  for  we  must  not  think  that  one  pleads  for 
pleasure;  ordinarily  oae  only  haa  recourse  to  the  courtB  if  one  ia  tne  viatim 
of  iin  injustice,  and  in  this  case  it  is  often  urgent  to  ask  for  a  reparatioa  of  This 
injustice.  N evert helesa.  the  defendant  ia  favored  rather  than  the  plaintifT, 
because  the  wisesi  thintc  to  do  is  to  mainlftin  the  "statu  quo"  a.s  long  aa  it 
haa  not  been  established  that  it  is  unju.st  to  do  bo. 

'  Betiunianoir,  II.  16;  111,  32;  IV,  2;  "Joatice."  p.  105;  "L.  d.  Droiz," 
I.  20fl;  "A.  C.  Artflia,"  9,  5;  "A.  C.  Anjou,"  2.  lOft;  "Gr.  Cout.."  p.  394; 
"Stil,  Pari,,"  13;  Mtmter.  18.  Ae  to  the  delivery  of  theae  chartera,  cf.  "Gr. 
Cout.,"  pp.  19,  433,  .394;  Boviarit,  I,  10;  Le  Cog.  "Quest.,"  no,  Sft;  Ord.  of 
Nov.  3,  1400.  Valid  only  for  a  vcar;  whence  the  nceesaity  for  renewing  them 
in  many  cases:  Bet'inuiTi'Hr,  iV,  10. 

•  The  ■■  Stilus  Pari..''  13.  3  and  the  "Gr.  Cout.,"  p.  4+9,  expkin  the  neces- 
sity of  charters  uf  e]?emption  by  two  motives  that  arc  equally  faLni?:  the  seat 
of 'jueticp  is  mor*  honored  by  the  presence  of  the  parties;  it  is  only  when  the 
demand  Is  iinlawfuil,  some  little  tricker>',  that  the  complainant  fcjare  to  present 
it  himaelfj  the  king  aparoa  him  by  paAeing  hla  ahaue  on  to  another.  C/^ 
"Et.  de  Si,  Loiua,"  II.  8;  Pasqiiia;  "R*oh.,"  II,  4.  In  these  charters  of 
eireraption  it  is  eaoy  to  recognize  the  royal  privileee  of  tire  barbarian  period. 

'  '■Gr,  Cout.,"  p.  432;  Bautaric,  I,  10;  "A.  C,.  Artoia,"  2,  ft,  9;  "A.C, 
Anjou,"  II,  103;  IV,  74, 

'  Loytti,  374,  375;  Beaumanmr,  IV,  31;  "Gi.  Cout,"  pp.  432,  303;  "A.  C, 
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they  were  abolished  by  force  of  the  pemonstmnees  of  the  States- 
General  of  Tours  of  1484,'  Not  only  had  representation  become 
lawful,  but  the  ofBcial  solicitora  had  to  be  employed  by  pleaders 
In  their  interest.  By  one  of  those  oddities  which  are  not  rare  in 
the  history  of  the  law,  the  formula  itself  of  the  old  prindple,  how- 
ever, aurvivcd;  the  saving  is,  even  at  the  present  time:  "Ho  ona 
In  Fiftitc*  pleada  me  sou  ol  Rn  att«)m«j  t%79  the  Idnc."  It  is 
true  th&t  it  baa  assumed  a  meaning  very  different  from  that  which 
it  was  given  at  first.  The  powerful  lords  were  in  the  habit  of 
having  at  the  court  of  the  king  permanent  attorneys  charged  with 
r^resenting;  tliem  in  all  their  actions.  Now,  the  latter  pleaded 
in  their  own  names.  The  Parliament  forbade  this,  and  decreed 
that  the  name  of  the  party  himself  fi^ire  in  the  pleattinga 
and  in  the  judgment,  and  this  even  before  the  name  of  tlte 
attorney.  It  was  necessary  tliat  the  greatest  lords  should  not 
seem  to  be  superior  to  the  justice  of  the  king  and  should  call 
upon  it  just  as  ordiQary  indi-viduals  did.'  It  is  obvious  tliat 
thb  reason  did  not  exist  in  the  case  of  the  king.  It  no  longer 
existed  even  for  the  lords  when  they  pleaded  before  their  own 
courts;  thua  they  were  authorized  to  plead  therein  by  means  of 
attorneys.' 

In  the  olden  times  the  plaintlt!  who  was  capable  of  appearing  At 
court  came  in  person  and  appointed  his  representative  before  the 
judges  in  the  presence  of  the  adverse  party,  and  perhaps  with  the 
consent  of  the  hitter,*  (Cf.  "  cognitor.")  This  archaic  method  was 
abandoned  first  of  ail  fur  the  benefit  of  the  powerful  lords,  who 

Artob,"  2,  8;  3,  32;  9,  B;  Boutarir,  1,  12;  "Olim,"  I,  6B4;  "A.  C,  Bourg." 
is  Giraiid,  11,  3»4;  Unghia.  "T«ctea  s.  Pari,"  ucm.  -16,  103;  f^i,  'Ttaia  de 
just."  {"n.  Ch.."  ISTill;  "TouloTwp,"3;  BLmnhard,  "Doc.  intdiUetir  I«Coni- 
m«roe  de  MarsdU*"  (dgcncv  in  lh«  thirteenth  wnluxy):  "It.  Ch.,"  1878. 
FictioD  of  repre^ntatioa  in  the  Italic  stfttutes  of  the  twdfth  ukd  thirtcfinih 
eeaturiea. 

'  ftamberl,  XI,  61  (Art.  17).  Attempts  in  1414.  Cf.  "JournaJ"  of  JVic. 
df  Baife.U.  198;  AiLbert..  "Le  Pari  ,"  pp.251, 3S5;  Lot.  "B-Ch.,"  l872.|).flB2 
(l^al  expciwra,  fiHirteenth  century);  Tanon,  "Ordre  du  procAs  civ  p,  10; 
kaeicre,  'Waa.  de  SenK"  P  '3;  '"R-  crit.,"  1875.  1S70,  S53;  Pcrtentu, 
"Nul  DC  plaidr;  par  procurcur,"  1S1I8.  Ordiaanue  of  Siw.  la,  1407:  iiA  the 
Ch&telet  till; alturiif >*B no  hmner  plead  theoUii-rattumcy'alack  of  arhiiitorand 
ao  loQKor  oak  for  th^e  charters,  nhich  doee  oot,  however,  prevent  iIil-ju  fruat 
i»»IuiiK  thi>  clie&tBpav  fortbeui;  OnliikanMof  JaQ.  13, 1528;  iiabi^  "Souver," 
m,  10;  EMict  of  Jiin«,  1549  inui*ii). 

*  This  U  the  (current  etplanalian;  it  is  not  ft  very  astisfactory  one, 

*  Lofftti,  ,861  (bibl.);  rf-  "ToulouM,"  3. 

*  Beaumanoir.  i,  17. 18,20  (toH-na);  "A.C..  Anjou."  II,  102  Cpartnarehipa) ; 
"L.  d.  Drois,"  dm.  S02,  S4G,  975  (church).  Salaried  atlomeys  of  the  jcreat 
men  of  towns  and  lof  communities:  Aabert,  "Hist,  du  Pari.,"  pp.  25G  «  MO.; 
Bmdaric,  I.  ft,  10;  "Toulouse."  ib. 
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were  authorized  to  appoint  an  attorney  by  authenticated  writings 
addressed  to  the  judge.  In  the  case  of  ordinary  iitdiviJuals  also, 
the  duty  of  appearing  in  person  was  soon  replaced  by  an  authen- 
ticated power  of  attomeyt'  the  regularity  of  which  the  judge 
had  to  Verify.  Aa  soon  as  the  ceuae  was  at  issue  the  attorney 
became  master  of  the  proceeding  and  could  no  long;er  he  ousted; 
he  was  looked  upon  as  pleading  on  his  own  account.'  Elsewhere 
we  have  described  how  the  attorney's  profession,  originally  free 
from  interference,  was  regulated  by  the  tribunals  and  trans- 
formed into  an  official  position. 

§  401.  Sale.  —  (A)  Formation?  Sale,  having  once  more  be- 
come a  contract  baaed  on  mutual  consent,*  was  subjected  in 
almoat  every  way  to  the  Roman  rules.  Our  old  law,  however, 
admits  that  the  sale  of  something  helonpng  to  another  is  not 
lawful,^  and  that  the  risk  of  the  "  res  "  is  on  the  o^vner  and  not  on 
the  creditor;  "  this  is.  at  least,  the  tendency  which  arises  from  the 
midst  of  the  diiacussion,  and  it  should  be  noticed  that  it  harmonizes 
with  the  early  system  according  to  which  sale  was  formed  "re." 
The  variations  of  the  law  on  the  subject  of  the  formation  of  con- 
tracts perhaps  also  account  for  the  classic  controversy  on  the 
question  of  a  promiss  to  Some,  hke  Decius,  held  that  only 

an  obligation  "faeere"  resulted  from  the  unilateral  promise  to 
sell  when  accepted  by  the  buyer.  The  promisor  was  onljf  liable 
to  pay  damages  when  he  refused  to  carry  out  the  sale.  Others, 
such  as  Jason,  held  that  an  obligation  arose  therefrom  and 

'  "Procuratoriura,"  Beaumoinjjr,  c.  4;  Boulanc,  I,  10;  Qirawi,  "EsBaj,"II, 
152;  Mcmre.  "Fora  de  B4arn,"  p.  247:  Vorii,  "Arch.  fcg.  de  Reims,"  1,  06. 
General  power  of  attorney  and  special  p^wer  of  attoniey  (according  to  cir- 
(iiitnatancea,  —  for  example,  to  compound,  to  comprotniBo:  BeaumanoiT,  IV, 
30,  38;  "A.C.,  Anjou,"  11,  101  ctseq.;  IV,  80,  317,  andaflcording  totheporiod): 
"Et.  de  St.  LouiB,"  I,  107;  II,  109. 

»  '■Gr.  Cout,,"  pp.  397,  416,  43a:  Baularie,  I,  10,  107;  Jlfaswer,  TV,  13; 
"L.  d.  Droit,"  1,  213;  "A.  C,  .tnjou,''  IV,  395;  "Coait.du  Chfl.t.,"71  (ueath 
of  the  begcar). 

'  Sales  Dy  authority  of  the  law  fordered  by_  ths  law  and  carried  out  under 
ita  control):  "encim"  {movables  aeieed),  "licitation"  fselling  at  auction)  of 
the  immovahlee  which  cannot  be  partitioned,  "dficret  {decree)  or  adjudi- 
cation upon  a  decree  of  immovables  which  hare  bwn  Bei&ed,  sal-e  at  law  of 
the  imtnovable  pcasesaiona  of  RiinoTS. 

•  As  to  the  publication  of  aale  (Italy):  Pn-fi/a,  IV,  555;  SalwoH, "  Pubblicita 
n  vend./'  1896. — Ja^emann,  "  Daraufgabe,"  (eanirat  money),  1873. 

•  Ci.  Fnw/,  II,  17,  1  ("L- Rom. Cur");  "Wis.."  5,  4,  8;  "Bai.,"  16;  Caillel, 
cited  by  Pothier,  no.  48;  Dmitarl.,  eee  "Giu/';  BeawnanaiT.  34,  3,  fi,  55; 
'■A.  C.  Anjou."  II.  234,  507;  BcuXaric.  I,  27,  48;  Argou.  Ill,  23;  Domat,  1,  2, 
4.  13.  Origin  of  this  idea  in  the  Canon  taw:  Er\deman.n,  2,  82, 87:  KoUer, 
"Abh.,"  224;  Daresfc, 

•  Glanriae.  X,  H. 

'  -luWptn,  "R.  urit.  de  Ug.,"  1859,  177,  199;  Texenau,  "Th&ie,"  18S0. 
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allowed  the  buyer  to  have  the  thing  which  had  been  promised 
delivered  to  him.  There  was  a  like  controversy  with  regard  to 
the  reciprocal  promise  to  seJl  and  to  buy.  According  to  Jason, 
to  sell  was  one  thing,  to  promise  to  sell  was  another  thing;  the 
promise  did  not  carry  with  it  the  transfer  of  the  title;  it  did 
not  throw  the  risk  on  the  party  who  had  promised  to  buy.  Du- 
moulin,  together  with  Alexandre,  maintained  that  the  promise  to 
sell  was  equivalent  to  sale  from  the  moment  when  all  the  ele- 
ments of  the  contract  existed  together,  —  agreement  of  the  par- 
ties, an  ascertained  object,  and  a  settled  price.  However,  they 
distinguished  the  promise  "de  pnesenti"  from  the  promise  "de 
futuro";  if  it  were  made  to  be  carri'ed  out  in  the  future  it  did 
not  carrj'  with  it  any  present  obligation;  the  lord's  fees  were  not 
due;  in  case  it  was  not  performed  damages  had  to  be  paid;  the 
vendor,  by  inserting  a  clause  in  the  promise,  could  reserve  the 
right  to  dispose  of  the  object  of  the  sale,  and  the  buyer  did  not  have 
the  risk.   Dumoulin'a  doctrine  prevailed  in  the  French  practice. 

H02.  The  Same. —  (B)  Effects.  The  nbligation  to  deUver 
flnd  to  warranty  is  incumbent  upon  the  vendor,  that  of  pay- 
ing the  price  is  incumbent  upon  the  buyer.'  The  old  authors 
subordinated  the  transfer  of  the  ownership  of  the  thing  purchased 
to  the  payment  of  the  price.'  In  practice  this  means  that  the 
vendor  has  a  lien  on  immovables  which  have  been  sold;  he 
also  has  one  on  movables,  but  only  as  long  as  they  are  in 
the  liands  of  the  debtor.  If  there  has  been  a  sale  for  cash,  the 
vendor  is  even  ^ven  a  right  of  seizing  within  o  short  period 
sold  movables  which  are  in  the  banda  of  third  parties  and  of 
keeping  them  until  he  has  been  paid;'  this  is  ail  that  is  loft  of 

'  TariS  lor  the  pri<»  of  mcrchandifie:  "Capit."  of  794,  o.  4  (I,  74),  ete.; 
PertHe,  IV,  566,  —  As  to  the  fair  price  srpofcen  of  by  the  theologiaiw.  i^.  Eitde- 
mann.  II,  2B;  Ashley,  1,  164;  Gamwr,  "nifBe."  1900;  Polier,  ^"Tht^e,"  1903. 
ReadssioD  ia  the  oaec  of  a  gnat  injury  (oxceptiog  ia  the  uuc  of  juditnal  solu, 
which,  however,  oft^n  lake  place  for  a  very  low  price;  they  are  ncceasaiv}. 
Law  of  Sept.  7-11,  1790:  doing  away  with  the  cnancery  and.  cona«{ueDt1y, 
with  IcitefB  of  rescission.  Decree  of  the  Hth  Fnjct.,  year  III:  aboliiiuo  of 
rescisaioD  for  injurj-  [bccouee  of  the  trcmcndoua  variationa  taking  place  in  the 
prictr  of  loujiovabus).  Law  of  the  3d  Germ.,  year  V,  and  Law  of  the  19th 
rior,  year  VI  <tfropor»r>').  Law  of  the  Sd  Prmr,  year  VH;  no  rcscissioD  for 
injury  frota  the  sale  of  bati-OfioJ  possessions,  even  though  it  were  paid,  for  ib 
assigTimenta;  Sagnae,  p.  202.    Thamasiiu  had  mticiiwd  this  Institution. 

'  Loysd,  407,  408  (a  (TOnlradiction  which  is  to  l>c  accounted  for  by  ehe 
history  of  the  formatioa  of  ealesl.  AtQoti,  111,  23,  reproduces  the  Roman 
ideas:  Bt^u.itianeir .  34,59;  35.20;  24,  28;  '■Joatice,"  32&;  "Toulouse,"  08.  M; 
Boataric,  I.  67;  PertiU,  IV,  568;  Dtrmarts.  195.  CJ.  ■'Paris,"  177;  "Or^ 
l&uw."  458;  P<3lhia,  no.  322;  Fcrriirt,  on  "Caria";  Serm,  "tnat.,"  2,  1,  41 
(a  special  and  preferred  mortgage  over  the  immovableai. 

'  "  Pku,  a.  Q.,"  194; "  N.C7'  175;  "Orl^ana,"  458;  I>ummdin,  aa  "Paris." 
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the  Roman  rule.  Warranty '  protected  against  hidden  defects 
and  eviction.  Formerly  hidden  defects  did  not  allow  of  any 
recourse  to  warranty;  so  much  tlie  worae  for  the  buyer,  if  he 
had  not  been  aware  of  them.  But  warranty  was  stipulated  in 
the  writing,  and  then  came  to  be  implied  in  the  caae  of  the 
more  serious  defects,  so  that  it  then  was  regarded  aa  a  natural 
incident  of  sale.  This  matter  wa3  regulated  by  the  Customs, 
especially  with  regard  to  trading  in  domestic  animals.^ 

§  403.  The  Same.  —  (C)  Warranty  because  of  Eviction.  Even 
at  the  time  of  the  very  old  law  tlie  vendor  must  have  found  himself 
compelEed  to  protect  the  vendee  against  anybody  who  wanted  to 
dispossess  him  of  the  thing  which  had  been  sold ; '  if  through  any 
fault  of  the  vendor  the  vendee  could  not  keep  the  thing  sold,  the 
vendor  had  to  pay  him  a  composition,  because  he  was  then  guilty 
of  an  offense  as  far  as  the  vendee  was  concerned,  and  his  respon- 
sibility was  the  greater,  aa  the  tlurd  party  who  was  reckitoing  the 
thing  was  proceeding  against  him  "  ex  delicto,"  *  However,  it  was 
not  unusual  for  the  warranty  to  be  stipulated  for;  *  and  thus  it 
becomes  a  matter  of  contract;  the  cases  in  which  it  applies  are 
more  clearly  specified;  die  vendor  is  not  permitted  to  take  refuge 
behind  the  Idea  that  he  has  given  up  every  right  which  he  had  and 
should  not  be  held  accountable  for  anything  else;  and,  finally,  the 
amount  of  the  fine  becomes  fixed  beforeh&nd,  It  is  in  this  way 
that  the  once  delictual  obligation  became  a  civil  obligation  for 
damages,  by  virtue  of  an  agreement  which  ia  implied  in  every 
contract  of  sale.  Evolution  in  this  direction  took  place  during  the 
FranJdsh  period;  at  the  same  time  there  are  found  traces  of  the 

The  sftle  was  aot  canceHcd  for  this  reaaoa.  Cf.  Nag,  "Thise,"  1870.  Serres, 
U>e.  eil.,  does  not  mentiou  this  rigbt  uf  vitEiolJing. 

'  Du  Cangt,  see  "Gujime,"  "  Waranlhus,"  etc.  Proo.,  "guiren."  German 
etymologyi  "weren,"  meaning  to  defend:  Grimm  "R.  A.,  603;  Brunn^, 
1^501:  "L.  Rib.,"  33,  4:  "fordro"  (litL-rally  predecessor). —  "  Roisin,"  145: 
WBrranty  due  by  tlie  caatellaa  to  his  men  woo  ajo  cited  to  appear  before  tte 
bldermea. 

*  "L.  Bai.,"  16.  9:  toysel.  418  et  m-:  Glanvate,  X,  14;  "Ass.  de  Jiraa.," 

laves);  P'ertHe,  IV,  561;  Chaisemartin,  271;  Slome, 
i  185:  H'tber,  IV.  854.  ~  Strykiw,  -  Dc  Vitiis  rer.  ven,,"  1709. 

*  Cf.  the  Romau  "deceitful  selling"  ("Stellionnt^'):  D.,  47,  20,  3.  1;  see 

'  "Bfu.,"  IS,  4,  12;  17,  2;  "Sal.,"  47,  2;  "Hott.,"  231;  "Rib.,"  69,  6: 
72^6,  7  ("oinu  werduinift"?  Bruitnit,  11,  504);  Loening,  " Vertragsbr.,'^ 

»  rAAwnin,  "TexteH,"  Index,  p.  262;  Hnber,  IV,  853,  13.  Aa  to  the  double 
pepally  c/.  PersUe.  IV,  .5,58;  "'Milan,"  9:  LatKa,  "Dir.  consuet.  Lorab.," 
p.  21)8  ("Guftdift  fidejussors").  Greek  law,  warrantors  furnished  by  the 
venrlor:  Beaxtchd,  op.  cU.,  IV,  13S;  "Const,  du  ChAt.,"  51,  67;  Darale. 
pp.  1'3,  40. 
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early  conception  during  the  feudal  period. —  This  early  conception 
rests  essentially  upon  the  idea  that  a  recourse  to  warranty  takes 
the  form  of  a  penal  action  directed  against  the  buyer.  He  is 
accused  of  an  offense;  lie  replies  by  calling  in  \m  warrantor* 
("vocare  warantmn").'  He  ia  granted  a  delay  in  which  to  bring 
his  warrantor  b«fore  tiie  judge;  *  this  is  the  day  of  warranty 
("dilatio  garendi")  of  the  feudal  period.''  Instead  of  thia  post- 
ponement granted  by  the  plaintiff  himself,  the  later  law  itub- 
stituted  the  summons  given  by  a  public  officer;  and  this  also 
took  place  in  matters  relating  to  warraDty.*  —  lat.  If  the  warrantor 
does  not  appear  in  court.  As  a  general  rule,  the  man  who  diies  not 
produce  his  warrantor  loses  hia  action.  "  He  who  calls  upon  a  war- 
ranty and  has  no  warrantor  loses  his  cause,"  Loysel,  499,  still  says. 
A  few  of  the  barbarian  laws,  however,  show  less  strictness  by 
allowing  the  party  to  exonerate  himself  by  means  of  the  oath 
accompanied  by  fellow  oath-takers."  All  the  more  reason  why 
tlie  later  law  should  be  still  more  indulgent  and  allow  him  to 

'  Another  Hvatem:  the  nithholdcr  refers  the  complmnant  to  hia  warrantor; 
"Roth.."  231.    C/.  "jEtlielr.,"  2.  H,  9.    OU  Russian  law. 

»  {!liiM'iile>  Ul,  1;  X.  15;  itrartor-.  to.  257,  380;  -'Wul.  Pari  ."  12;  MaaMr, 
2;  /niWi,  I,  20;  Boutarit,  I,  33;  "Gr.  Cout.,"  lU,  16;  Damans,  HO,  3H; 
"Cout,  Not.,"  87,  lU. 

•  "Kib.,"  33;  "F.  Andee./'  47;  ThimiiA,  nc-  114  (40  niaht*),  — Cttsii  the 
wwrantot  himself  have  Ms  cwn  warrantor  brought  into  the  RctionT  The 
Pt&nkifih  iftw  does  aol  limit  the  rooourae  to  wiLrrooty,  whereas  thti  Scandi- 
Davuin  law  anii  the  Lomburd  t^kw  rrcjuire  one  to  )^  no  further  than  tht>  third 
warrantor,  p^rmitt'mg  liitn  to  p*i;fipe  tlip  w)n.ipnii(?n(w  of  a  theft  by  rpstoriiin 
the  thiDK  stolen  and  by  gwearinK  that  he  haabouRhl  it:  "Sal.,"  39,  47;  "  Rib.,'' 
68,72;  '^^Bur*.  "  83;  -lliii.,"  (w:  ti/-,-  -WLa.."  7,2,  8;  6.  4,8;  ■'Roth..**  2JI. 
"Otlo,"  I,  7;  '  Ina,"  58.— Only  ihrp*?  warnuitons  according  to  the  "Gt.  Cout. 
Nann.,"SO;  "A.  C,  Bourg.,"  S3;  "Amiena,"  32.  Seven;  "  El.  dc  St.  Lniii*," 
1,  91;  "L.  d.  Droii,"  no.  lOS.  Inde^&oitc  recoune  in  Suoo  taw;  L<ih^i\,d, 
''Verm.  KJ,,"  p.  126, 

•  Beaumamnr,  34,  44;  "Et  de  St.  Louia,"  I,  31:  "A-  C,  Aajou."  \,  123; 
"Aflfl.  de  J^r^"  "C.  d«  B.,"  250;  " Schwiibonsp,,"^  n,  93.  — The  warfsntv 
was  first  of  all  limited  to  the  year  and  a  day.  fur  when  tlua  tiinn  had  elapsed 
tho  purchaser  was  Id  a  poeitian  that  ouuld  not  Im?  nttankcd :  "  Conat.  du  Ch&t.j" 
83.  51 ;  L.de  Benumonl.  37;  "Ass.  de  J^r,"  "Abr^g^  des  C.  du  B  ."  22;  /. 
d'tbclin.  m  tt  leq.;  112.  132;  Ph.  de  Navarre,  80.  Cf.  ''L.  d.  Droix,"  .»9. 
But  one  may  stipulate  uir  warranty  to  last  inJcfinilely  (fourteenth  centunf) 
and  in  the  end  people  cvne  to  diapenae  with  this  special  agreement,  —  Tlw 
duration  of  the  delay  for  the  warraotor  la  ei^t  days  if  he  rf»ides  within  th« 

iurifldiction;  "Us,  (f'ABUons,"  49;  l^rv^u^-Timbawt,  20;  Pel'sfc,  "Jur,  de 
'Echiq.,"  po.  168;  — arbitrary:  "Et.  dft  St.  LotlW,"  II,  27;  Beaumauoir  54, 
64,66;  ''BayoDM,"  102, 1;  "A.C.,  Bourg.,"  14;  Drfwte.jip.ni,,  no. 280;  "Gr. 
Cout.,"  412. 

•  "kas.  de  JCr  ,"  "C.  dea  B.,"  250;  "Gr.  Cout.  Norm.,"  50;  BwamaKoir, 
34,  44;  -Bord.,"  208;  "lis.  d'Amieos,"  49- 

•  JoiM-Dwal,  p.  02-  "Sal.."  47;  "Rib.,"  33.  75:  "Roth.;'  231;  "Wis.." 
7.  2S;  "B^  "  S.  7;  "Bordeaux,"  1£;  "IT3.  d'Amiens."  49.  Death  of  ihe 
warrantor:  "Sal.  nxtrav.,"  7  (the  withholder  doee  not  incur  any  pmally); 
•■Roth.,"  231  (heirs). 
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go  on  with  the  trial.'  —  2d,  The  warrantor  appears  in  court, 
(a)  He  acknowledges  his  status  of  warrantor.  In  this  case  be 
himself  takes  the  place  of  the  aceused  and  pleads,  not  in  the  name 
of  the  latter,  but  in  his  owo  name;  the  accused  is  "ipso  facto" 
removed  from  the  action  and  the  accusation  falls  upon  the  war- 
rantor.'' This  rule,  which  persisted  throughout  the  old  law.*  is 
due  to  the  crimiual  character  of  the  old  procedure.  This  became 
less  as  soon  as  warranty  took  upon  itself  the  aspect  of  a  dvil 
action;  the  buyer  was  only  excluded  from  the  action  if  he  asked 
to  be  so.'  But  the  obligation  of  the  warrantor  always  subsisted, 
in  the  ease  of  formal  •warranty,^  to  take  upon  himself  the  responsi- 
bility of  the  one  he  guaranteed,  and  not  merely  to  intervene  for 
him,  as  in  the  case  of  simple  warranty.^ — (ft)  The  warrantor 
does  not  admit  that  he  is  responsible  by  reason  of  any  war- 
ranty; he  maintains  that  he  has  not  sold  the  object  in  litigation.' 
Equity  would  require  this  new  question  to  be  the  object  of  a  special 
action,  following  which  the  warrantor  would  be  declared  not  to  be 
responsible  or  else  compelled  to  defend  his  buyer.  This  is  indeed 
what  happens  in  the  thirteenth  century  *  and  afterwards.  But  the 
very  old  law  was  afraid  that  this  recourse  to  warranty  was  only  a 
trick  iiLtended  to  retard  the  settlement  of  the  principal  action, 
and  perhaps  to  allow  the  guiltj*  man  to  escape  the  penalty  incurred; 
so  the  defendant  received  the  same  treatment  as  in  the  case  in 
which  the  warrantor  whom  he  had  vouched  did  not  present  Yaxa.- 

»  BmnmnnniT,  37,  3.  "Stil.  Pail,."  12,  2:  «servea  the  right  to-  de- 
fend himself  which  waa  done  away  with  by  the  Ordinance  of  December. 
1363,  5. 

»  If  it  is  a.  matter  of  a  movable  it  is  hnnded  over  to  him:  "Rib.,"  33,  3: 
72,  6;  JMirDiimil,  p.  65.  C/.  "Roth.,"  232;  "Buig.,"  83.  2;  "aachsenap.,'' 
1,  53.2;  3,83.3;  "Fiimatio."  "Bai.,"  15,12;  Bn^mer,  II,  516;  commentary 
on  "  Roth.."  231;  Per(iie,  IV,  252  se?,  —  The  "  Et.  de  St.  Louis  "  oniy  Bpetik 
of  Warranty  in  deaJing  with  movabk-tj,  the  "Stil,  Pari."  in  dealing  with  im- 
movables, and  refuse  it  "in  caau  n&vitatis,"  18,  2.  BmtUirit,  I,  "Gr. 
Cout..,"  Ill,  16.  —  GvfLder,  "Laud,  aactorifl,"  1883.    No  repreeentWion. 

•  BeauTnaniriT,  34,  45;  "Et.  do  St.  I>ouia,"  I,  05;  II,  17:  "Joatice,"  IB, 
38, 0;  "Bortt.."  18;  "  F.  deMorlaas,"  64,224;  "Asa.  de J«r.,"  ''C.  des  B,,"  247; 
"A.  C,  Bourg.,"  14;  Boutaric.  I,  33. 

•  Before  the  action  comes  on  for  trial. 

•  Afaaurr,  p.  4i;  Imberl,  p,  137  ("requesfa  formalifl"  addredaeJ  to  the 
worriuitar).  Cf.  as  to  reclaiming  against  the  form  teoiuit:  Schwalbath, 
p.  57;  Civil  Code,  1727. 

•  8«  "Giving  of  Snrety."  and  "Warmoty  in  tbe  Matter  of  OfTenBea": 
"Slil-  Pari.,"  12,  18  et  seq.;  Matuer,  2,  U,  19;  "Gr.  Cout.,"  Ill,  16. 

^  Loynel,  410  (forced  boIg;  all  right  bo  warranly  and  then  oftciwandq  tO 
plead  the  force), 

•  Bmvmanoir,  34,  44;  63,  8;  "Ass,  de  Jfnis.,"  "C.  des  B.,"  248,  250; 
J.  tl'Ibelin.  131.  If  the  sale  ia  not  established  the  withbolder  is  oondcmned: 
Loyeel.  69&.    C/.,  however,  37,  3;  "Et.  de  St.  Louia,"  II,  17. 
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self.  —  TheOrdinadces  of  1667,  8,  1,'  fiually  regulated  this  matter 
of  warranty.* 

§  404,  Tha  Samfl.  —  (D)  fleacwjwn  of  Ihe  Sale  *  (and  of  other 

bilateral  Contracts)  by  reason  of  non-performance  by  one  of  the 

partita.*  The  Uoman  law  did  not  consider  the  sale  as  rescinded 

by  reason  of  default  in  the  payment  of  the  price  *  unless  there 

were  a  special  rlause  to  that  effect  ("lex  commksoria,'*  forfeiture 

clause)."   As  this  clause  was  in  coimnon  use  in  deeds,  our  o!d 

law  implied  it;  it  even  went  further  and,  taking  its  support  from 

the  Roman  text  relating  to  innominate  contracts/  it  allowed  the 

parties  in  ever>'  bilateral  contract  to        the  courts  *  to  rescind 

the  contract  if  one  of  the  parties  did  not  perform  his  ejigage- 

ment  through  his  own  fault.*   In  such  a  case  the  title  reverted 

as  matter  of  law  to  the  seller.'"    The  real  rightSj  which  had  been 

granted  by  the  buyer  fur  the  benefit  of  third  parties,  should  also 

have  l>ecome  void  by  virtue  of  the  maxim:  "  Kesoluto  jure  dantis, 

resolvitur  jus  accipientis."    But  a  distinction  was  made:  Ist.  Re- 

adssion  h  fully  retroactive  when  it  takes  place  "ex  causa  antlqua 

1  Rw  the  CommcntatofB  on  this  Ordinaoce:  Berlhelot,  "Evietioaa,"  1781; 
laaml'^i,  Table,  set  "Girtualic"  {"Ord."  of  loSO^  IS,  etc.). 

*  Pfinai-al  w^jTituly  or  {mnripiU  aotioD,  which  is  distinct  and  brought 
jigainat  tbe  wiUTualor  follfiwing  the  eviction;  inaiimtal  teatranlu,  or  action 
in  warraoty  fsroftpd  upon  th(^  principal  action  in  such  a  way  as  to  ai^ttie  tho 
rifthtii  of  third  pArtie^  and  those  of  the  wArraDtor  at  one  mid  tlic  eame  time. 
A,"?  to  the  diuiKcra  of  principal  warrants',  e/.  P.  rf«>'<>n/a»HM,  10;  Bivjumnnair, 
Ai,  11;  Boularic,  I,  33,  8.  TlieHe  jurisconaulte  smm  to  refuse  to  give  any  re- 
■couree  to  tho  warrantor  who  is  guilty  of  pleadtiu  secretly,  —  Warraaty  in  th« 
DiiitLerof  theoasiimment  of  claims:  Jtnuaenn  "Ord-  ciy.,"  S,  L  —  Aa  a  general 
thiiiE;,  cxtrcisinE  the  rifflit  of  rcpurchaisc  rnnnol  liivt-  riwc  lo  any  warranty  ht^ 
cause  the  e^-it^ttd  purchii.-ier  must  be  iDdcmni&ed  by  the  person  vsercbiiig 
repurchase:  "F.  dc  li^am."  "R.  de  Contr.,''  '22;  P.dt  (a  Jaxie.  11,245,— C/., 
however,  in  excepttiomJ  caam:  "Conat;.  ChAt.,"  51,  67,  86;  TaiUi>tf,  "Rcc. 
d'Aotes,''  p.  311. 

*  .Vm,    Itiiaoliit-  de  la  Vente,"  Thasia,  IS70. 

<  EKa^ace.  loss  of  the  benefit  inferred  liy  the  deed  and  oT  tha  amount 
Btwctfied  in  the  penal  clauxr-  .icranhng  tu  the  law,  ''.Si  rjuia  major,"  of  Arcadius, 
"  Cod.  Thfod.,'  2.  9,  3.  wliicii  lli^  documents  of  the  barbari&n  period  tionnert 
with  the  Aquillion  Stipulation:  Paul,  "f^ent.."  I.  1,  3;  '-PctniB,"  IV,  27;  TW- 
venin,  "Texlfs"  p.  260.    Canonic  penalties. 

'  The  only  nglit  which  the  vendor  had  wbb  to  refuM  to  deliver  the  tliiniE  sciKl 
BD  long  aa  the  purchuiHTdid  not  pav  Itim  (d'vfcnac  "  oon  a<liiuplcti  coatntutun"). 

*  In  theSiiUth  nec««eity  of  the  forfeiture  clause  and  ciuiceU.ati9li  of  absolute 
nght.  Tendtney  to  do  away  with  foffsituj*  by  the  hfilder  of  a  long-U-nm 
h'aAe  in  default  of  payment  of  the  (^und  rent:  Gut  Pape,  111;  Dt»pouMt, 
"  Dr.  fieipi."  4,  5,  14. 

'  CT.,  also,  the  eanon  law  (anAlysis  in  iVni.  p.  145), 

*  Cannnic  penalliea  and,  consequently,  neCBfwitjr  for  a  sentence.  The 
judges  make  certain  that  the  failure  Lo  carry  out  is  due  tu  some  faiUt. 

*  Dumoviin,  "Var.  Qua^.,  d.  v.  o.,"  nos.  5S  el  geg..  Polhter.  "Venle." 
DO.  4715;  Domal,  t,  2,  12,  13;  Farriin,  nee  "Paot«  com.";  Beaunuuunr,  24, 
88;  "T.  A.       Bret.,"  326. 

>•  Coprf,  "TW,"  ISVfl. 
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et  neceasaria."  2d.  The  rights  of  third  parties  continue  to  exist 
in  ease  the  rescijtsion  takes  place  "ex  causa  nova  et  voluntaria," ' 
that  is  to  say,  owing  to  a  voluntary  act  on  the  part  of  the  buyer, 
for  it  cannot  be  left  to  his  option  to  plunder  his  assignees  and 
to  go  back  on  his  engagement.  "This  is  a  very  fine  theory," 
says  Loy&elt  who  is  a  partisan  of  it.  as  are  a  majority  of  our  old 
authors;  but  aa  to  the  application  uf  this  theory  there  was  a  great 
deal  of  discussion.  Bartolus  was  its  inventor. 

§  405.  civil  &nd  Commercial  Partnerships.  —  (A)  Companies^ 
associations,  commiuiities,  piirtnerships,  in  the  old  law,  were  con- 
structed according  to  the  same  type  as  family  communities.' 
Such  were  especially  those  secret  communities  of  villeins  or  serfs.*  ' 
which  are  so  well  known  by  reason  of  the  description  which  Guy 
Coquille  gives  of  them  in  the  sixteenth  century  in  his  Commentary 
on  the  Customs  of  the  Nivernais,  but  which  are  very  much  older 
than  this,  for  long  before  hira  Beaumanoir  alluded  to  them  and 
showed  how  they  were  formed.  "Tlie  company  is  formed,"  he 
says,  21,  .3,  "simply  for  the  purpose  of  living  together  at  a  com- 
mon board  for  one  year  and  one  day,  because  the  movables  of  one 
and  of  the  other  are  mingled  together."  Community  life  was,  in 
fact,  the  only  condition  required  originally  in  order  that  the 
company  might  exist;  whetlier  they  wishe^l  it  or  not,  whether  tliey 
were  relatives  or  not,'  the  fellow  inhabitants  found  themselves 
associated  together.  But  Beaumanoir  maintains  that  by  with- 
drawing their  movables  they  eould  avoid  this  result;  this  is  an 
expedient  which  does  not  at  all  correspond  to  the  spirit  of  the  old 
law,  for  it  is  almost  impossible  to  live  together  a  year  without 

'  Cancellation  "ex  tunc"  or  "ex  nunc":  L.  3  Dig,.  "  qui'b.  tntHt.  pig."; 
LoyacQu,  "  IVgiierp.,"  4,  S,  6j  Dumouiin,  I.  33,  37.  Inf^rest,  especinlly  from 
the  point  of  view  of  the  seignmrial  profim  (transfer  tax).  KcepinR  of  ailtnin- 
istrutive deeds  (leasics):  Dumottlin,  "Reg.  cBDcell.,"  no.  ISO;  Ciiquiltt,  "  Quest,.," 
II,  H3;  Poikitr,  "Fiefa,"  noa.  391,  330  ("  Emptor  oon  t^^ndur  rtiire  wfotio  "). 
—  Cf,  the  djatinction  made  by  the  Clossfttora  between  the  "verba  dirc-cta" 
(returning,  of  absolute  right,  of  the  ownership)  and  the  "verba  obliqua" 
(necessary  eurrendej-ing),  abiuidoncd  in  tho  Bi!cte«nth  rt-ntury;  between  the 
cunucUtkUon  "ipso  jure"  and  "per  Bcntentiam"  (le^  important). 

'  " Cuni'-paiiiB "  ("compainz,  '  "compagnon,"  company):  see  Diei;  Du 
Cantft,  see  "Companium,"  etc.  We  still  say  "Company  of  Jesua,"  "railroad 
wmpanies,"  etc. 

•  Gierke.  " Genoa&enflchaftarectt,"  ISSl;  Ashley,  L  .86.;  II,  79  ftrades). 

*  Cf.  the  servile  eommunitiea;  Ciirtoma  in  the  ''Gonffr.  dv  Giienoin,"  I. 
5f)S;  Maaiier,  28,  14;  Lebrun,  "Communaut^,"  700;  see  Guyot;  ViolUsl, 
751;  Glmnon,  \U,  639;  Lnrcher,  "Th^sc,"  1875;  Jiouarnio'*,  L<rs«nTTe, 
Mohter.  etc.  — r/.  " coneortium "  at  Rome:  PoignM,  "N.  R.  H.,"  Ill,  431; 
Girorii,  .570;  Athens,  Jieawhet,  IV,  3*0. 

'  CommnriticB o(  brothers,  relativw:  Mnnt-d€-Manon,  "SocUt&";  "A.C., 
Bord.,"  44,  etc.;  sons'in-law  and  fathers-in-law:  "Niv.,"  23. 
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some  of  the  movables  becoming  confused.  Personal  belonging 
which  were  mt  liable  to  such  conf  lision  stayed  outside  of  the  part- 
nership; on  the  other  band,  movables  and  acquests  came  under 
it.  As  a  general  rule,  the  community  had,  like  the  family,  a 
head  charged  with  administering  it,  whose  powers  remind  one  of 
those  of  the  head  of  the  family.  This  master,  or  "head  of  the 
loaf,"  who  is  the  eldest  of  the  member,  is  elected  because  of  being 
the  eider,  or  else  he  is  one  of  the  assodates  who  is  expressly  ap- 
pointed. He  administers  the  community  within  and  represents  it 
without;  he  has  extensive  piowers  and  binds  his  associates  as  far 
OS  their  movables  are  concerned  when  be  contracts  for  the  bwie- 
*  fit  of  the  partnership.  In  important  matters,  such  as  the  buying 
of  immovables,  he  consults  with  bis  associates;  "they  all,  eating 
of  one  bread,  sleeping  under  one  covering,  and  seeing  each  other 
every  day,  he  ia  ill  advised  or  too  proud"  if  he  does  not  consult 
with  them.  This  artificial  group  is  perpetuated  in  the  same  way 
as  the  natural  group  of  the  family,  "owing  to  the  subrogation  of 
the  persons  who  are  born  therein  or  are  called  into  it  from  out- 
side"; at  the  death  of  one  of  the  assodates  there  is  no  partition  of 
the  common  lands ;  his  relatives  who  are  not  members  of  the  com- 
munity cannot  claim  the  undivided  part  which  would  have  been 
his.  The  dissolution  of  the  community  takes  place  ordinarily  by 
reason  of  tJie  deeiaion  of  the  associates  to  live  separately:  "The 
loaf  separates  the  villein;  fire,  salt  and  bread  separate  the  man 
in  mortmain."  We  have  already  seen  the  reasons  why  tbeaeasso- 
cdationa  were  rarely  found  at  the  end  of  the  Old  R^gune.  They 
are  already  suspicious  to  Beaum&noir;  be  looks  upon  them  as  very 
dangerous  and  declares  that  many  people  were  deceived  by  them; 
the  rich  man  who  takes  in  his  poor  relation  "because  of  pity" 
finds  him  claimiog  half  of  his  movables,  and  a  man  who  came  in 
not  worth  forty  "sols"  goes  away  taking  with  him  two  hundred 
livres.  In  the  sixteenth  century  they  are  still  numerous,  but  the 
disfavt)r  with  which  they  are  looke<l  upon  increases,  as  Loj-sel's 
rules.  37S  rt  dcq.,  bear  witness:  "  If  one  goes,  all  go"  ^  (which  makes 
the  partnerahip  very  fragile,  whereas  in  other  times  the  departure 
of  one  associate  could  not  ba^^e  had  any  more  effect  than  the  de- 
parture of  one  member  of  a  family);  "lie  who  has  a  companion 
has  a  master";  "Out  of  community  possessions  one  cannot  make 
much."    Jurisprudence  is  hostile  to  them,  and  the  Ordinances 

■  "Exoepting,"  esys  Guy  Coquille,  "U  the  mao  going  out  baa  mkmanaffed 

affiurs." 
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require  a  written  deed  to  establish  the  existence  of  every  such 
partnership.' 

§  406.  The  Sama.  —  (B)  Commercial  Partnenkipa.  They  have 
a  history  which  13  very  complex  and  has  been  very  much  disputed. 
The  brief  aummary  which  is  given  here  only  serves  to  point  this 
out.  Our  old  law,  here  Jiifering  from  the  Roman  law,  considers 
the  property  brought  in  by  the  associates  as  forming'  a  mass  which 
is  appropriated  for  the  payment  of  the  creditors  of  the  partner- 
ship to  the  exclusion  of  the  personal  creditors  of  the  associates. 
Must  one  Conclude  from  this  with  Straccha  that  ColBloefcial  part- 
nerships form  a  "corpus  mysticum,"  and  translate  this  expres- 
sion bj.'  saying  that  they  constitute  legal  persons?  Scaccia  and 
Emerigon  express  themselves  in  this  way.  However,  it  is  not  very 
certain  that  the  idea  of  the  civil  personality  of  commercial  part- 
nerships was  forced  upon  the  old  law  with  regard  to  its  other 
consequences.^  Perhaps  the  peculiarity  which  we  have  pointed 
out  Can  be  accounted  for  by  a  sort  of  implied  engagement  For  the 
benefit  of  the  creditors  of  the  partnersliip. 

l9t.  Partnership  in  its  coll»etiTfl  nams  is  like  joint  and  several 
ownership;  the  associates  are  held  jointly  and  severally  and  with- 
out limit  for  the  debts  of  the  partnership.  They  act  all  together 
and  all  participate  in  partnership  acts;  or  else,  to  make  matters 
more  simple,  one  of  them  acts  as  "  institor"  on  behalf  of  the  part- 
nership and  in  the  collective  name  of  all  of  its  members;  he  has  the 
right  to  bind,  them  without  having  called  them  together  and  con- 
sulted them;  he  signs  with  his  name  and  with  theirs;  this  signa- 
ture or  name  of  the  partnership  had  to  be  shortened  when  the 
number  of  associates  was  too  great;  we  say  "So  and  So  Sa  Co." 
Bartolus  mmntains  already  that  the  formula.  "Titiua  et  socii" 
was  ar  old  one  in  hia  time,  and  that  its  use  had  the  effect  of  carr>'- 
ing  with  it  the  joint  and  several  obligation  of  all  the  associates, 
even  of  those  who  were  not  mentioned  in  it;  and  this  no  doubt 
was  for  the  good  reason  that  their  names  are  virtually  included 

'  Ordinftnce  of  Moulins,  54  (100  pouada);  1667,  22,  2;  1673,  4,  1;  CivU 
Code,  1834,  1837  (prohjbition  ia  the  caweof  property  to  be  acquiml  in  the 
future).  C>.  "O0&  de  la  Convention,"  5,  2,  22;  "Orlfiana."  217.  — Dia- 
cusaion  In  Lebrun,  Ranueau,  op.  cU. 

'  Pital,  "Legal  pcreona."  The  poraouUity,  whic^  is  not  dealt  with  in  the 
Ordinance  of  1673,  nor  in  its  cmnmentaries,  makw  its  app^arimce  in  partner- 
sbipa  having  sharea  by  wiv  of  a  priv-ilcge:  fiambert,  XVll,  319  [in  1656): 
XXVm,  19  (in  17S5).  —  "bee.  Hot.  Gen.,"  7,  9.  10;  4,  13;  Seaeeia,  "Qu.,'' 
4B0;  EniSTigem,  "Abbut.,"  1,  324;  Casareffit,  111,  156;  Viffki,  "Person.  Giur. 
d.  Soc.  com.,''  I90a 
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within  it.*  If  the  partnership  has  a  name  of  its  own,  tKen  it  has  a. 
distinct  personality,  wliich  is  independent  from  that  of  the  as- 
sociates; or,  at  least,  if  one  does  not  go  so  far  &s  this,  one  can  con- 
c-eive  that  it  is  possible  to  give  a  oame  to  a  collection  of  iitterests; 
it  is  difficult  not  to  recognize  the  fact  that  the  tendeacy  of  the  part- 
nership to  form  B  dvil  person  is  admitted  in  this  very  fact.  Fre- 
quently, and  especially  in  order  to  plead,  the  associates^  in  their 
collective  name,  instead  of  acting  themselves,  have  an  agent  in- 
vested ftith  the  power  of  making  u&e  of  the  partnership  name. 

2d.  The  Umitad  partnenhjp  ("en  commandite"),  thus  called 
from  the  word  "comioendire,"  to  confide,  to  loan,*  wliich  is  re- 
lated to  the  lease  of  a  farm  and  livestock,  bottomry  loan,  to  the 
loan  for  a  seaman's  venture,  which  is  well  known  in  sea  trade  on 
the  Mediterranean  in  the  tenth  centurj'.  but  which  !ias  precedents 
in  the  legislation  of  antiquity,^  involves  both  a  loan  and  a  part- 
nership. It  assumes,  just  as  a  loan  does,  that  a  capitalist  fur- 
nishes value  to  a  third  party,  and  that  this  third  party  (iraws 
a  portion  of  it  at  will  (to  carry  out  the  object  fixed  by  the  charter 
of  tlie  partnership).  Thenceforth  this  third  party  is  the  only  one 
known  to  the  public,  and  the  capitalist  is  only  responsible  to  the 
amount  of  his  share  of  the  capital,  just  as  a  lender  would  be.*  In 
other  respects  the  limited  partnership  is  like  the  ordinary  part- 
nership; the  profits  are  divided,  the  losses  are  sustained  by  the 
silent  partner  and  the  capitalist;  the  one  ventures  his  labor  and  his 
fortune;  tlie  other  funa  the  ri^  of  Hot  regaining  his  capital  (os 
every  lender  "ad  risicum  maris").  It  i*  from  this  point  of  view 
thnt  the  formation  of  this  sort  of  partnership  escape  the  prohi- 
bition which  affected  lending  at  interest  in  the  Middle  Ages,  and 
it  is  because  of  this  that  it  was  posaible  for  it  to  be  developed  later 
on.  The  Ordinances  of  1673  accentuated  the  character  of  the 
partnership  in  the  case  of  a  limited  partnership  by  compelling  the 
publication  of  the  articles  of  the  partnership. 

'  GMatJmidi.  p.  343  ("nome,"  "ditfc"  "firma").  273;  BaJde,  "Com.," 
11,  191,  n.  2:  "cx  oonauetudine  mercAtonim  iinue  acnbit  oomen  aJtcnua." 

*  "L.  Wk,,"  Laijex,  see  "ConuiieiuUic";  Du  Const;  Rofueau,  see  "Comm. 
de  Bitail" 

»  Tests  in  GMiehmidl.  Cf.  "Am.  de  J6nii.,"  "C.  dea  B.,"  Ill:  StaluW 
of  Mareci!lo6  {thiitf«ntli  century),  111,  19;  SaleOU*,  "Hint,  des  &Crt\M*  de 
Commercf?"  ("Ann.  de  Dr.  oonun.,"  1895);  Speck,  "Randelsgea.  d.  Alter- 
thums."  lOOO. 

*  A  thiiLK  whipfi  hftj*  TOntrihutwi  a  fcrpat  deal  towards  tht  inlroduction  of 
the  idea  of  a  rwixinaibitity  limited  to  the  share  of  capital  is  iiwt  thai  vtry  pm- 
hitition  of  lendins  »t  intercat;  tHe  tftpitalisl.  not  boing  abh  to  lend,  f'rnnn  a 
piutiieratup,  but  doeti  not  wish  to  incur  any  more  riak  tlum  if  he  were  leuding. 

656 


Topic  ft]         BOME  PABTICTJLAR  KINDS  OF  CONTEACTS  [§  40G 


3d.  The  name  of  anonymoiu  partnenhip,  which  was  gjven 
to  a  limited  partnership,  was  also  applied  equally  to  another 
kind  of  secret  partnersliip,  tfie  jrnrit  account,  formed  ordinarily  for 
one  transaction  only;  this  transaction  ts  personal  to  the  one  who 
acts,  but  after  it  baa  been  canied  out  he  divides  the  profits  and 
losses  with  his  associates-  These  partnerships  have  no  partner- 
ship signature  and  no  name;  they  do  not  constitute  a  civil  person. 

4tli.  PartaerBhlpB  with  BhErai  of  stock,  or,  rather,  oompanisa,' 
established  with  the  object  of  developing  colonies,  endowetl  with 
special  privileges  and  authorized  by  public  authority  (and  hence 
to  be  regarded  as  a  public  rather  than  a  private  enterprise),  were 
modeled  after  those  great  banks  whicli  existed  at  the  end  of  the 
Middle  Ages.*  As  in  the  latter,  the  capital  was  divided  into  parts, 
which  could  be  transferred,  or  shares  of  stock ;  and  the  responsibil- 
ity of  each  assodate  was  limited  to  his  share  of  the  capital.  These 
were  true  partnerships  of  capital,  as  is  said,  because  the  person- 
ality of  the  associates  makes  no  difference  and  they  are  not  under 
any  personal  responsibility;  they  are  in  contrast  from  ever>'  point 
of  view  to  partnerships  "intuitu  personEf,"  and  the  "consortia"  or 
"  f raternitates  "  of  the  very  old  law. 

*  Bonofgieux,  "Lea p'andea CompaEniea de ComiDOTce,"  1892.  —  "Monte," 
"Maons."  in  Italy;  Biuik  of  St.  George  at  Genoa  in  the  fifteenth  century; 
the  EngliBh  East  India  Co.,  l5Q9,  etc.  Afterwards  other  enterprises:  nninea, 
conola,  farms  and  public  carriages,  arming  of  ahipa,  etc.;  Imnihtrt,  stx  Table, 
LetixeMT,  "Soo.  auon.,"  1877;  Viollet,  p.  76C;  Goldschmidl,  290;  Lehnuinn, 
"Grach.  u.  Entwick.  d.  Aktiear.,"  I8B5. 

'  Various  syBtemB  ea  to  tli«  origin  «f  thrae  partnerstvpeT  Cf,  partneralupa 
of  publicans  at  Rome  (to  which  tbe  principle  of  limitwl  fiapotisibility  1^  un- 
known). Goldachmidt  conneetB  them  with  the  Italian  part nere hips' for  tho 
forming  out  of  tax^  in  the  Middle  A^es  portnershEpa  tlvat  needed  to  put 
their  capital  together,  and  which  divided  them  into  "partes,"  "loca,  in 
imitation  of  that  which  took  place  when  States  borrowed  from  indiviiuals 
in  the  case  of  pressing  necessity;  the  concessions  of  taxes  or  of  monopolies 
were  for  them  a  means  of  paying  their  debts.  Fourteenth  century:  "Muona 
dei  Giuatiniani"  at  Genoa. 
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Topic  7.  Means  of  Enforcement  on  the  Peeson  and 
Personal  Suhett 


f  407,  Voluntftry  Satuf&(!i,ion. 
I  408.  Cfirnpulflory  SatiefftPlifta. 

Pctson,   (A) -SfiU-help." 
i  410.  The  Same:  (B)  Interv  ention  of 
the  Law. 


I  411,  Jmpriponrnent, 

i  412.  The  Surrender  of  Prawffiiona. 

1 413.  Surei  j'ship, 

I  414.  Hfwljicf. 

1415,  Tl]*-Fitlpiii«ii(»"or"Plfgerie." 

1 416.  Modem  Siinrtyahip. 


S  407.  Voluntary  Satisfaction.  —  In  the  very  old  law  the  obli- 
gation is  extinguished  by  mtians  of  a  "solutio"  or  a  "satisfactio,"  a 
direct  payment,  or  some  act  which  tlie  creditor  holds  iA  being  its 
equivalent.  Preicription  which  (xUn^ulshM  or  Ub«rAta>  ae^ius  to 
have  been  uaknowo  in  matters  relating  to  offeoses;  quarrels  be- 
tween one  family  and  another  were  carried  od  indefinitely;  the 
right  of  vengeance  could  not  be  lost  by  prescription,  and  the  man 
who  delayed  in  carrjing  it  out  did  not  give  it  up,  but  waited  for  a 
favorable  occaision  to  take  bia  enemy  unawares.  Prescriptions 
by  rules  of  procedure  began  to  make  their  appearance  in  propor- 
tion as  the  intervention  of  the  State  in  the  matter  of  justice  became 
more  active  and  more  efficacious;  in  the  end  its  system  of  pre- 
scription was  borrowed  from  the  ftoman  law,'  just  as,  with  many 
modifications,  aet-oC  and  cross-aetloD '  were  borrowed  from  iL 

■  Belaulibg  or  KxttngnlaUDg  PiMariptlao.  Loyaei,  713,  714;  "Gr.  Cout.," 
p.  198;  lioutaric.  I,  20,  27.  4tf;  A/iwiifr,  22.  C/.  Dig.  X,  2.  28.  Ab  a  gca- 
Qiai  itiing,  the  rules  aod  Uieir  duration  (30  years)  are  drawn  from  the 
Ruman  law.  Cf.,  however,  short  prcscriptiona:  10  years  ("Ord."  June,  1510, 
71;  &«tli>na  for  rescinion);  five  years  {id.;  arreare  o(  constitutrd  rcnLa; 
Decree  of  Aug.  20,  1792,  rents  on  land;  Decrw  of  Aug.  24,  1703,  lifft 
rents);  one  yeftr  and  euc  mooths  ("Ord."  Jun«.  1510,  G7,  IS),  etc;  "Cout. 
de  Ptrifi,"  I2G,  127;  "Ord."  of  1673,1,9;  8*e  F#r(S«,  OuyiOt;  PoOi-w.  I,  337; 
11,  374  B) ;  PgrHle,  IV,  4S3  {texta).  —  Hebrews:  Sabbatical  year:  Dorcste, 
"Etudes,"  p.  48;  "Ac.  Sc.  M.,"  1S94. 

»  Bat-aff  (-\  oww  B  100;  B  owes  A  100;  both  debts  are  extinguished) 
and  CrMi-tGtioa  L\  sues  B.  and  B  in  a  rross-action  demands  froni  A  what 
a  due  him,  withoul  bringinK  any  snecial  arlion  against  him,  which  would 
perhaps  be  brought  before  other  juagca,  and  which  would  at  any  rate  ne- 
cessitate a  prchminary  set  of  procwdinjus.  del&j-a.  etc.).  The  ttocnaaisU 
admitted  the  cross-artion  (even  "cx  alia  cauaa"]  and  set-ofi,  but  were 
unsettled  aa  to  whether  the  »et-ot}  tyught  to  be  Ug^  (extinction  of  tSxo- 
lut«  ri£hl  of  both  the  liquidAte<j  cjvbt^  for  tUngs  tiiat  could  b«  r«nor«<i 
in  Idno,  simply  bpcaiuc  of  the  fart  that  they  coexiated)  orjiviieial  {brought  up 
in  court  and  pronounced  upoa  by  the  juage:  Bartole  and  Doneau).  Ciijiu 
caused  the  system  of  the  legal  »et-oH  to  prei-ail  in  France  (ef.  "ipso  jure" 
in  "lost.  Jxixt."  4.  6,  30):  ''Cout.  du  MtW."  in  1396,  Art.  117.  Both  the 
set-off  and  the  croas-action  were  also  accepted!  bv  tht  CanoD  law:  DIr.  X, 
2,4;  LaiKetot,  "Inst.,"  3,  9;  P.  Foamier,  ^'OfEc.,"  p.  111.  — On  ibe  other 
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Upon  principle,  the  debtor  is  held  bound  to  pay  or  to  give  exactly 
what  is  promised,  unless  the  creditor  consents  to  receive  some- 
thing else  or  liberates  him  from,  his  undertaking  without  demand- 
ing anything.'  Distraint  in  kind  is  thus  the  rule;  but  it  often 
htippens  that  debts  in  money  are  paid  in  movables  or  in  domestic 
animals,  because  movables  are  looked  upon  almost  like  things  that 
may  be  restored  in  kind,  and  in  the  early  social  state  the  domestic 
animal  serves  as  money.*  If  he  fails  to  pay  or  to  satisfy  the  cred- 
itor, the  debtor  "ex  delicto"  again  exposes  himself  to  private 
vengeance  in  the  very  early  law,  the  failure  to  perform  a  con- 
tract is  held  as  being  itself  an  offense  and  carries  with  it  the  same 
consequences  (slavery  for  debts,  payment  in  services,  see  infra). 
In  proportion  as  the  old  conception  of  an  obligation  being  an  of- 
fense disappears,  the  debtor  who  does  not  pay  is  held  hable  simply 
for  damaeres,  —  the  kind  called  eomponaatoiy.'  ''In  every  trans- 
action it  is  to  one's  interest  to  make  restiCution."  *  In  the  same 
way  in  the  case  of  delay  in  performance,  the  debtor  who  was 
liable  to  pay  a  fine  during  the  barbarian  perior!  pays  in  later  law 
only  damages,  the  kind  called  damages  for  delay.^   To  tell  the 

hand,  tke  Cuetonoftry  Iftw  rejftc-t«i  both  of  these  institutions;  Lorjsel,  7f>4: 
'"One  debt  d(>ca  not  prevent  the  other  from  existing";  703:  "A  crusu-action 
cajtnot  Uke  place"  (id  the  lay  court).  These  rules  are  consistent  with  the 
formalistic  systems  and  are  to  be  found,  for  example,  at  Rome.  Perliaiis 
they  are  sJbo  due  to  the  multiplicity  of  the  old  jurisdiclions  ajid  their  pinri- 
nionini  charsffter;  the  iudgea  qua-rrcted  with  ono  juiollicr  over  iuria<li<'ticin; 
now  the  croaa-aciion  allowed  tht-  erclesiastical  judgpa  to  bring  nefore  Lhcm 
coses  which  should  hav*  been  submitted  to  the  seigniorial  judges;  andj  con- 
veipcly,  the  HeiKiuoriol  judgea  could  by  this  eanie  mcana  pue  upon  reliKious 
actions  or  Upon  mattcra  appertain inf;  Xq  the  royol  judges,  etc.:  Bcaaviaiioir, 
9,  47;  P.  d*  Fontainii,  29,  -5  (meim  defenses);  ''Ass.  dft  J^r,"  "C.  des 
B.p"  il;  BfmlaTie,  \,  60.  In  the  fourteenth  rentury  set-off  in  the  caae  of 
linuidated  debts  was  allowed  at  the  Chdtelet  of  Paris:  Dcsmares,  136,  137; 
"Cout.  Not-,"  111,  120.  And  later  on  in  the  sever  leonth  eentury  the  "C.  de 
PftriB"  ("A.  C,"  74;  "N.  C,"  75)  was  interpreted  to  menn  that  it  admitted 
nf  the  legal  ael-ofl.  Under  the  rule  of  other  Customs  more  faithful  to 
the  old  law  the  eet-off  roulJ  only  take  cfFcct  by  virtue  of  letters  of  the 
king.  As  to  the  croae-action,  the  "A.  C.,  Paris."  75.  still  prohibited  it;  the 
"N.  C,"  Art.  100,  only  authorized  it  under  certain  conditione;  sonic  connection 
betweea  the  two  eloimti,  and  that  the  later  one  Enu.'^t  bo  a  defense  oj^ost  the 
earher.  Court  praetiee  plates  a  broad  interpretation  upon  these  pro^-iaionfl 
(controversj');  PMier  X,  51;  11,  334  (ed.  B.);  Lair,  "Compena-,"  1802; 
De^ardins,  id.,  1864  (lengthy  detajla);  Chaiaemartin,  p.  2.59. 

*  Pavment  of  a  debt,  novation.  Cf.  GavdemeC,  "Transport  de  Dette," 
1898;  Stobbe.  5  181.  —  Red  olTerB,  "Arch.  Giwr.,"  LXVI,  322. 

*  Legal  tariffs,  — for  example,  "Hib.,"  *6, 11. —  Money  changing:  "Troct. 
ill.  let.,   XII;  iMytid,  flSO;  "What  is  e<iual  in  value  to  gold  is  sold." 

*  Loaning,  Sich^l.  op.  fit. 

*  Layeel,  414:  DarMte,  7,  77,  79;  Rngrieau,  erns  "Eramme." 

*  Endtmanji.  11,  243  (bibi,);  G.  Durand.  "Spec.,"  U,  3;  rhmtfulin,  "Tt. 
deeo  quod.  int.  Op.,"  Ill,  67ef  sfj.  (ed.  B.);  Stobbe,  5  182,  —  The  rale:  "Diea 
interpellat  pro  homine"  wad  aanetioned  in  Gertnany  by  the  Imperial  Chamber, 
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truth,  during  the  barbarian  period  it  is  not  distraint  alone  that 
extinguitihts  the  obligation;  owing  to  formalism,  it  is  extinguished 
by  means  of  a  .proceeding  analogous  to  that  whicln  3er\'ed  to 
create  it:  the  creditor  who  has  acquired  all  his  rights  by  means  of 
the  "festuca"  gives  them  up  by  throwing  the  "festuca";  if  he  has 
acquired  them  by  delivery  of  the  "carta,"  he  pves  them  up  by 
restoring  the  "carta."  The  writing  "cvacuatoria"  la  equivalent 
to  the  giving  of  the  "  carta."  when  the  latter  has  been  lost.'  It  is 
not  a  rare  thing  to  have  drawn  Up,  when  the  obligation  13  to  be 
cancelled,  an  '  eiMStoia  securttatia,"  or  promise  not  to  trouble  the 
debtor  any  fiuT:her,  to  hold  htm  as  discharged  ("quietus")  from  an 
offense  which  he  has  committed  and  wliich  laid  him  open  to  v'enge- 
ance  or  composition.'  From  thence  arose  the  emplojinent  of 
rvloMea,  a  convenient  means  of  establbhing  the  release  of  the 
debtor  when  the  giving  of  the  paper  or  making  use  of  the  "fes- 
tuca" had  ceased  to  be  required  "ad  solemoitatem." " 

§  40S.  CompBlaorT  Satlsfution.  —  In  the  very  old  law  it  13  tht; 
person  of  the  debtor,  his  body,  which  is  primarily  responsible  for 
the  payment  of  his  debt;  *  by  an  ^icteniiion,  his  movables  are  alsu 
made  liable,  for  "mobilia  ossabus  inherent";  in  this  sense  it  is  tnie 
to  say  "  he  who  binds  binuclf  binds  what  is  hla";  but  the  immov- 
ables of  the  debtor  are  not  sufficiently  his  own  for  the  creditnr  t<» 
be  able  to  teach  them.'  The  history  of  compulsory  satisfaction 
may  be  summed  up  in  the  overthrow  of  these  ideas.  The  creditor 
no  longer  pursues  the  person  of  the  debtor,  but  pursues  his  be- 
longings; in  fact,  the  latter  is  no  longer  considered  as  a  giulty 

1595;  it  was  looked  upon  as  bnug  In  occnrd  with  the  old  Ocrmanic  tnw  ["  L 
Sal.,"'  50);  ^.  citntra,  RomonistA  imd  ItsJiaji  eLatules;  but  see  "  Pelrus,"  IV,  51: 
Potkier,  loc.  eii. :  luniTdiDg  to  our  custiinut  a  debtor  w  only  coa'*it!ered  as  Ikav-iny 
ft  euil  brought  against  him  when  he  \a  sunimont^l  at  law.  Ltitfael,  ii7'J.  —  As 
to  reapiKs  and  excuses  c/.  "FrwedLn  " :  Hmu-iruitwir.  25.  —  "Siete  Part.." 
5.  I,  8;  14,  S  —  IViuJ  elaiiflearic.  Esaraples  in  Thtveuin,  "TeitteB,"  p.  2aO; 
pi*-iT*ff  Cm  arbitratujnl.  Cf.  GUiason,  "PrwM.  Qv./'  II,  123  ("aotreintc  "): 
to  pay  m  mu'ch  fur  each  day  of  deluj-. 

>  Raziire.  no.  378     wg,  ,•  Thivmin,  do.  33. 

»  "Form.  Aodec.,"  V,  39,  42  el  ^q.  ,  "Tuf.,"  38;  "Kgfi.,"  S,  "Uut.," 
19;  Mareulft,  II,  18.  One  also  rGnounc4<3  vongpance  "per  featucam":  "L 
Rom.  Cur.,"  24,  2;  ThS»enin,  no.  137:  Bmnner,  II.  444;  see  Sagueau;  Da 
Can{fe,  see  "  Aasecur.":  Loytd,  &2l  \  "Ge.  Cout.,"  p.  391,  867;  £ini«ri,  "Rev. 
trim,  de  Dr.  Civ.,"  \903;  Berrver.  "Th^,"  1903, 

'  PtTtitt,  IV,  478;  Beaumanoir;  Iplters  of  diiwharKe  (34,  21;  43,  39)- 

*  The  debtor  of  old  times  hiul  nolhitifE  before  him  but  death  or  slavery;  he 
was  lucky  if  hia  crwiitor?  did  not  eat  him  up  alive,  aa  we  he»r  of  in  Mrtaio 
legends.  Compare  in  our  time  the  American  debtor,  who  growi  rich  by  going 
through  bankruptcy. 

•  "Roisin."  p.  48;  "A-  C,  Aoimi,"W,  B.-B.,  II,  m;  "OUm,"  IV,  1«S0; 
"CoasV  du  CbiX^"  ao.  73;  Kohli^,  fl5, 
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man  upon  whom  one  seeks  to  avenge  oneself;  value  is  claimed 
from  him  and  his  inheritance  must  fumiah  it.  Thus  execution 
on  pOBseasions  passes  into  the  foreground ; '  but  it  at  first  affects 
movables  alone;  immovabtea  are  available  only  as  a  last  resort, 
for  only  as  immovable  property  has  come  into  the  hands  of  indi- 
viduals has  it  been  possible  to  authorize  creditors  to  pay  them- 
selves out  of  this  sort  of  propertj'. 

To  the  means  of  cotistraint  which  we  have  just  referred  to  were 
added  proceedings  of  a  spiritual  nature,  —  excotmnumcation,' 
for  example,  which  frequently  takes  place  In  the  Middle  A^'es,  at 
least  if  there  is  "contumacia"  or  fraud;*  its  consequence  is  the 
refusal  of  religious  burial.*  By  a  reversion  to  pagan  ideas,  which 
very  closely  accords  with  this  redoubtable  result  of  ecclesiastical 
Censure,  the  creditor  attaches  the  corpsa  of  the  insolvent,  whether 
he  be  excommunicated  or  not;  or,  at  least,  he  offers  opposition  to 
its  burial;  thus,  they  are  reduced  to  burying  the  body  in  a  ditch, 
where  it  ia  a  prey  to  the  beasts.  In  the  eyes  of  the  people  there  is 
no  more  strict  duty  binding  upon  the  relatives  of  the  debtor  than 
that  of  indemnifying  the  creditor  so  as  to  ^ve  to  the  dead  the 
last  rites;  when  performed  by  strangers^  this  ia  an  act  so  praiae- 

'  Unless  the  creditop  ehould  hav-e  reserved  for  himseir  the  right  of  first  of 
aJI  carrjing  out  eswution  upcin  the  person:  ".Saehsea^p.,"  Ill,  39. 

>  fiaiy  Du  Cange:  PeriUe,  lY.  602;  Pasquur.  "Inst.,"  p,  540,  We  find 
formulf  of  excoiDmunication  "ob  debits"  in  a.  book  of  forms  of  deeds  printc>i] 
in  Rome  about  1479  or  H80  withi>u.t  date  or  title;  in  fnct.  debtora  rtubmiltcil 
in  advurice  to  excommiimpution  in  rase  they  plioula  not  carry  out  Ihcir  engage" 
menta;  but  the  eccieHijistic-iLl  judgesi  couJd  abo  exconiii]uii,icate  them,  «veii  if 
(hert!  were  no  clauaw  of  this  nature.  It  wm  also  Bi^re«d  that  the  exoomniuni- 
cation  should  take  place  ipso  faoto:  "Tr.  Univ.  jur,,"  XIV;  UgoHni,  "Db 
C-ensiirifi."  1597;  Ei'rillon,  ''Tr.des  Escammunic.,''  1672;  Kofder.  pp.  61,  69. 
We  find  theiD  even  among  the  Afiavriatts,  thousanda  of  years  bofope  Christ: 
KM'T,  p.  64:  Onerihrilggen,  ".Stud.,"  p.  33.3:  adjournment  until  the  I.iast 
Judnmcnt  in  the  Vtilley  of  JehnHai)hat.  —  Cf.,  conversely,  the  debtor  who  has 
souglif  sanctuary  in  a  church :  "  Wis.,"  9.  3,  4. 

'  Dig,  X,  fl,  23,  3;  Hostieneie.  '^De.  Cess,  bon.  ct,  de  scat.  ExPflin.": 
"BourKes."'  15ft;  "Gr.  Cout,,"  611:  Beaumanair,  11,  ^2;  "Reg.  de  Ceriay," 
no,  431,  etc.   ObURation  of  "  nisi.'' 

'  Other  conaequ^acce:  incapacity  of  appearing  in  court  even  before  the  lay 
tribgnnls;  Dig.  X.  5,  29;  "in  VI,'' V.  11;  "m-ia,,"  Toy  P.  Cnejiikfes,  Arts. 
1  and  12;  "Songe  du  Verger,"  II,  203.  Cf.,  Wwcver,  ''Gr.  Out.,"  389.  This 
euKlom  waa  so  well  entabliahed  that  in  the  siKleenth  century  it  had  to  be  pro- 
hibited: "  Ord."  of  Jan..  1560, 18:  "N-CBret.,"  9;  D'Argenlr6,t'n.  "des  just.." 
Art.  6;  Fa-ret,  "Abus,"  7,  2,  The  secular  judges  first  of  all  asked  the  eecleaiaa- 
t.ical  superior  to  ab><o!vG  the  imprudent  debtor  who  had  suhmitted  himself 
to  excommuaicatlon;  if  the  superior  refused  to  do  so.  he  wiw  then  conipellwl 
to  by  difttraining  upon  hi.^  secular  posaessiona:  "Libert.  EgL  Gall,,"  35.  In 
order  to  airnplify  matters  the  Parliann'nta  lliemnftlvea  legiBlat-ed,  dealing  with 
the  precatitivnary  absolution;  the  latter  fell  into  diauae  and  Tiraqueaa  tella 
ua  that  persona  who  liaiJ  been  exccmmunicated  had  no  diEficultv  id  pleailins 
before  the  Jay  tribunals  ("de  retr.  g«m„"  8,  1,  276).  Loml,  709.  The 
same  progress  wta  made  in  the  matter  of  oaths. 
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worthy  that  it  blots  out  the  very  greatest  crimes.'  Outside  of 
ancient  France,  religion  furnished  indi^'iduala  with  other  weapons 
by  means  of  which  to  overcome  the  resistance  of  their  debtors;  such 
03  that  strange  procedure  of  futing,  which  wEts  practised  in  an- 
cient Ireland  and  among  the  Persians,  The  creditor,  stariding  be- 
fore the  door  of  his  debtor,  refused  to  take  any  Dounshnient  so 
long  as  he  was  not  paid,  however  weak  he  Dii^ht  be;  thus  he  finally 
overcame  the  moat  powerful.  India  had  perfected  this  custom; 
instead  of  fasting  himself,  the  creditor  sent  a  Brahmin  to  fast  in 
his  place;  this  fasting  by  procitration  wa$  gtiU  more  efRcaciou?.' 

Taking  satisfaction  ori^nally  always  assumed  the  form  of  the 
"captio,"  seizure,  "nam,"  and  hence  was  necessarily  individual, 
even  when  there  were  several  creditors;'  the  one  who  distrained 
excluded  all  tlie  others,'  excepting  that  when  he  hatl  Ijwti  paid 
oif,  they  could  in  their  turn  seize  whatever  possessions  of  the 
debtor  remained.  This  system  ot  indlTldual  prosBCution  made 
payment  the  prize  of  the  race  and  fostered  fraudulent  collusion 
between  tlie  debtor  and  certain  of  his  creditors;  he  favored  the 
most  harsh  and  the  mo«t  dishonrat  creditor  and  sacrificed  anth- 
out  reason  the  bulk  of  the  others,  Thb  was  particularly  revoltinp 
in  case  of  lailure/  Uiat  is  to  say,  when  insolvency  came  to  light 

'  As  to  the  arrest  of  the  oorpite,  cj.  Esmein.  "M^tanget."  245;  JuMinian 
attudes  to  it:  "Cod.  Just.."  9,  19,  6;  ■'Nov.."  fiO  (in  537),  St.  Amltroiae, 
"  De  Tobin,"  10,  Storica  uf  the  people,  for  cjrftniple,  John  of  Colftis  in  /itit/ie, 
"  Conte*  pop.  tie  la  Giyn;,"  etc.;  De  Hiruijosa.,  "El  .■^rchis'tj,"  1S5I2;  AUiiinira, 
"UiBt.  Eep.,"  II,  180  (Navarre,  fiftwnth  wnlury);  K-Hlfr,  p.  19, 

*  1/ the  fif'bttir  allows  liiju  to  die  of  starvfttit>n  ("  4  fortiori  "  if  he  kilt?  him) 
tif  U  rcapoiMiblo  foi  his  death;  tho  spirit  of  the  creditor  will  never  Icavr  lliat 
place,  according  to  the  old  .\nimUt  beliefs,  and  wUl  torment  him  iind  lii^  clr^r' 
nitUy.  Surviviua  of  tliia  in  tho  Middle  Ageis:  the  "  Lay  of  iKnaure,"  Wllliiun 
of  tne  Falcon,  an  Irish  litpfcend  of  the  tlireo  cI«rtcaU  nod  the  cnt  Tto  (aft  against 
the  wisheeof  Ood):  Gaidotm  "Mdusino,"  IV,  305,  406  Ct/.  VII.  M,  \H2.  ««,); 
W.  Stocktt,  ■'Academv."  ISS5,  Ififl;  .?itmner  Maine,  "lost,  prim.."  p,  370; 
DM.  de  Jvboiia'ilie,  "Litt<*rut.  Celt,."'  VII,  245  (Christian  origin  in  Irctand); 
DartMe,  "Etudes,"  p.  84;  KwWer,  15, 

*  GarrnwJ,  "De  la  EWconfiture."  1880.  BibI,  in  CamM  anil  Ihtpin.  "Fail- 
litea."  C/.  PortOa,  VI,  384;  S^S^t,  "Coacursr.,"  1888;  tilabht,  "Oaoh.  d. 
^t,  n.  Konkurflpr.,"  1S8S. 

•  BMumaTMitr,  54,  62;  "Gr.  Cout.,"  o.  10;  "ArtoU,"  115J  "Ord.  d«  Mm- 
ours"  (of  Meti),  "N.  R.  H.,"  1878;  "Abb.  de  Jdnia.,''  "C.  dot  11."  78. 

•  BtaumanaiT,  S4,  52;  54.  6;  BmUaric,  1,  4«;  27.  "Psrifi,"  18811;  fuilurff 
is  whf>n  the  poaseadona  of  the  <lebtor  arc  not  sufficient  to  saiif^fv  the  api^an-nt 
crodiiors;  hoyii^,  685;  "Ord,"  of  1829.  166;  see  ffiotruMW,  f«m<Te.  ftn.:  /->« 
Catige,  nee  Dccoctio.  —  In  case  of  failure  after  death  a  rather  rudiiiiritliirjr 
oollectivp  procpdure  ia  orpanised:  "Ord."  of  1306  |8,  95).  CL  J.  d'!Mvi. 
185;  "Ord.  dea  Maioum,  '  I,  5;  poaf,  '•Benefit  of  Invrntory,  "S*rarniion 
of  InhwitancoB";  "Norm,."  07;  "Bret.."  513j  "Li3]«."  14,  II;  "Art-. is," 
24- — Oae  finds  iotae  agrefmwite  wnong  cT^titore  t«  unite  in  apiKiiotiikg 
Rflsigneea  or  diroctow,  —  that  ia  to  aay,  reprcaentaliva:  Dupore-Poallain, 
"Actes  de  Notori^tf,''  p.  232. 
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unexpectedly,  and  the  majority  of  the  creditors  presented  them- 
selves in  court  at  the  same  time,  in  order  to  tiavc  distraint 
carried  out. 

Towards  the  end  of  the  thirteenth  centurj-  the  privilege  of  the 
first  one  to  distrain  was  no  longer  applied  in  such  cirpumstfliicea 
as  these.  Th«  price  of  the  posseagiong  was  then  divided,  in  pro- 
portion to  the  amount  of  the  claims,  between  all  the  creditors,  by 
holding  written  proof,  as  though  they  had  all  carried  out  their  dis- 
traint at  one  and  the  same  time.  They  should  have  gone  further 
tlian  this ;  the  debtor  ought  to  be  dispossessed  of  all  his  possessions, 
ao  as  to  prevent  his  hquidating  them  in^an  improvident  manner 
and  fnvoring  one  of  the  creditors  at  the  expense  of  the  Others.  It 
was  necesaarj'  to  summon  the  creditors  by  measures  of  publictty 
and  to  fjroup  them  into  a  syndicate  or  union,  so  as  to  arrive  at  a 
distribution  which  was  collective;  and  this  procedure  had  to  be 
regulate«l  upon  a  basis  of  the  strictest  equality.  This  is  what  was 
done  by  the  statute3  of  the  Italian  towns  ^  when  they  borrowed  the 
complex  system  of  execution  of  the  Roman  law"  in  order  to  regu- 
late bankruptcy."  At  the  same  time,  severe  penalties  were  the 
punishment  for  fraudulent  bankruptcy  ("  banqueroute").*  The 
Italian  customs  for  the  most  part  passed  Into  the  old  French  law, 
but  they  were  only  applied  to  a  certain  category  of  persons,  — 
merchaata  who  had  ceased  to  make  payments  ("Ord.,"  1673,  t. 
XI).*  Failure,  or  known  tnaolvency.  in  the  case  of  men  who  were 
not  merchants,  was  not  regulated,  and,  extepting  for  the  lien  of 
the  £rst  man  distraining,  which  was  not  applied  in  these  cases, 

1  CJ.  the  Itniifui  authors:  Straccha,  "De  Mercatura,"  I,  1;  Racca,  "De 
Decoctions  Mercatorura";  Caearegia,  "De  ConmiCTciiJ,  etc,  Oriier  of  the 
CoiiDcll_of  July  7,  1867;  Ordinance  of  1673,  Title  XI,  of  March  12,  1678; 
Reguliitions,  etc.;  eee  Giujot,  FtrriiTf,  Dertisar! ;  Comnieliti  on  the  0[qui|iil<:4 
of  i67;t  {note);  J&'i4iie,  Bnmirr,  P^tUc,  VI,  391  ttieq. 

*  Differeneea:  (a)  the  mere  f!wt  of  the  ccfisalioa  01  payment  ia  a  preaump- 
tion  of  insolvonny  and  constitates  a.  state  of  fajlure;  (6)  the  "de^coctioai 
jwoximufi "  ia  treatcil  lite  the  "dococtus,"  in  tfiis  way,  that  acts  done  a  short 
time  be/ore  the  failure  are  treated  as  null  nnd  void;  (c)  a  mftjority  of  thie  cr&d- 
jjjire  may  compel  »  mim.irity  to  surrender  their  debts  and  to  replace  the  debtor 
incharge  ofhis  affairs  C'eoacordat").    Italy:  specinl  courts;  Perd'fe,  VI.  Sfl2. 

'  Siracfha,  II,  1:  " recentiorea  iuripconaulti  fallitoa  et  cesaantea  vocant." 

'  "Banra  rotta":  the  bcnfh  tvtiich  the  trader  haa  on  the  priaripal  aquare 
df  til*  town  19  broken.  Sometirii(>a  tlic  penalty  c>f  dea-th  wiu;  inflicted  upon  th* 
bankrupt  whose  guilty  aft  involved  the  min  of  a  grutit  number  of  his  fellow 
fMxma  and  a.a»iu[ned  th^  propnrtifms  of  a  public  disaster.  Public  opinion 
could  with  difficulty  distin|:^isn  between  the  unfortiinalc  man  who  failed  and 
the  crimiiiftl  bankrupt:  "Deeoelor  ergo  fraudator,"  sava  Bnldua,  who  eehoes 
tile  popular  prejudice. —"Ord."  of  Oct.  15.  1536;  August,  1561,  143  (dtath, 
etc.):  ImmhFrf,  s«  Table;  PcrHle,  §  203. 

'  Cf.,  however,  TkaUer,  '•  FatHitca  ■en  Dr.  Comp.,"  I,  W5. 
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remained  subject  to  the  system  of  individual  prosecution.  The 
reason  for  this  ia  that  the  majority  of  the  creditors  nf  the  persons 
who  had  failed  were  furnished  with  notarial  deeds,  and  thus 
general  mortgage,  liens,  thanks  to  which  they  escaped  the  law  of 
contribution,  and  they  hEid  the  least  possible  interest  in  organizing 
a  diiitritiution  which  was  colieetive.* 

$  409.  Tha  Samtt:  Execution  upon  ths  Penon.  —  (A)  Self-help. 
Under  its  most  siunmary  form  execution  consisted  in  the  seizure  by 
the  injured  person  of  the  body  of  the  wrong-doer  wlio  was  taken 
in  the  act  of  offense,  just  as  one  would  capture  an  animal  which  was 
t&ken  damage-feasant,'  ,In  primitive  legislations  the  insolvent  ifl 
at  the  mercy  of  hh  creditors.  Hi*  body  belongs  to  them,  "He 
who  cannot  pay  *ith  tiis  purse  pays  with  his  skin,"  says  the  old 
proverb.  The  Irish  law  shows  us  the  creditor  himself  taking  pos- 
session of  the  person  of  the  debtor;  he  places  hta  fetters  on  the 
debtor's  feet  and  a  chain  on  his  neck,  taket  Uim  to  liis  house  and 
shuts  him  up  in  it,  not  giving  him  anything  to  eat  excepting  a 
dish  of  pap  each  day.  If  it  were  necessary,  just  as  in  Home,  the 
body  of  the  debtor  is  divided  among  hia  creditors;  the  "partes 
aecanto"  of  the  Twelve  Tables  shoidd  be  understood  literally,  for 
in  the  old  law  every  debtor  is  a  criminal,  upon  whom  one  ^ihould 
avenge  oneself;  the  addition,  "se  plus  minusve  secuerint,  se  [sine] 
fraude  esto,"  bears  witness  to  the  awakening  of  some  scruples  in 
the  conscience  of  the  old  Horaans.'   By  comparison,  the  conduct 

'  For  the  »(Ltne  l-eA»on  the  Pauline  »Cti6Q  revokUkS  tll9  ftCtA  tjiiD$  by 
the  debtor  >n  fraud  of  the  righla  of  his  creditorft  had  lost  almost  itA  onttrc 
uaefulDe3«.  Neverthclma,  it  yvas  (■xtcndixl  to  include  renunciatiaos  of  siiaties- 
motis:  "Ord."  of  1747,  42.  Cf.  fi.  lie  Lacontbe.  8«fl  -Fraude";  Louel.  R.,  20; 
Dcmal,  2.  10,  1.  2;  PolhuT.  "Oblig,,"  no.  153.  The  oreditors  could  aim 
exercise  the  nghta  and  actiona  of  iheir  debtor  who  was  Degligent  (Art.  lllS, 
Civil  C)ole>.  Out  old  authors  derived  ihij  rule  from  the  Roman  likwa: 
ZJtnwit.  "Loiji  Civ.,"  ir,  10;  Laoft.  R.,  20  {Order  of  tJio  Parliament  of  Paris. 
July  9,  1608k.  Lebrun,  "Succ,"  2,  2,  47.  ll  ia  even  a  qufatiua  whether  a 
legal  «'ubroKt^ti<>D  reqtured  ivitn  thia  object,  and  even  whether  it  vim  not 
D^Ces^ory  to  have  royal  letter?,  t/obbi,  "R.  Crit-  <!«  L^.,"  ItHoti.  Cuaintailia 
that  ioibrogrLtioii,  which  vna  at  first  required,  eeaecd  to  be  necessary,  and  that 
the  creditor  could  act  "qua;ji  «  jur*  cxisso":  Bruftaye,  oa  345  '"Norm."  But 
cf.  lo  the  oontnuy  the  same,  on  278  '"Konu";  Lebrun,  loe.  eU.  livre  wo  liave 
a  ca.<c  of  forcod  OMifpunent  which  assumes  th«  intervention  of  the  courts: 
fHirr.  ■'Thdae."  1884;  "M^l.  P.  Fabre,"  1902.  p.  416;  "France  judlo.," 
1880-1881,  1.  73, 

*  "Liut.,"  146  (a  prahibttion  to  bring  the  malefactor,  faaviog  put  him  Id 
chaia&y,  "Bai.,"  3,  9;  "Bwg.,"  19,  4.    Cf.  "Wie.,"  8,  £,  I;  Beaumanair, 

30,  31. 

»  J'Vrinff,"Sc.heri-w. Ernst, KfhUr,  op.cil.,p,8Sl:  " L.  de  Gulalh- 
ing,"  71;  "L.  de  Froatathib^i  10,  26. — We  S&d  people  f^bZiitg  theiF 
limbs,  their  life,  their  honor,  their  eternal  salvation:  Kohler,  dO.  William  the 
Tyrant,  11, 11:  "barbunsuam  hypothecs ver&t"  (that  is  to  say,  tliat  tbe«nd- 
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of  tiie  usurer  in  the  Middle  Ages,  of  the  chamcter  in  the  "  Peco- 
pone,"  '  from  which  Shakespeare  created  Shylock,  the  Jew,  in  his 
"Merchant  of  Venice,"  is  humane  enough.  He  is  contented  with 
the  pound  of  flesh  instead  of  taking  the  whole  body  of  the  debtor. 
The  formalities  demanded  by  the  Customs  for  the  taking  of  the 
body,  the  danger  wliich  the  formal  act  offers  for  the  one  who 
wrongly  makes  use  of  it,  were  the  first  securities  off  ered  the  debtor. 
But  this  could  not  be  sufficient,  and  from,  a  very  early  time  one 
finds  in  the  intervention  of  the  law  a  much  more  efficaeioiis  means 
of  ametiorating  the  condition  of  the  insolvent. 

§  410.  The  Sams.  —  (B)  Intervention,  of  the  Law.  (I)  Pro- 
cedure based  on  a  hearing  of  both  pariiea:  Death  or  alaccry  for  d^hta. 
Assuming  tliat  the  responsihiiity  of  the  family  has  in  vain  been 
brought  into  play  by  the  procedure  of  the  "  chrenecruda,"  the 
Salic  Law,  t.  58,  requires  that  the  debtor  of  the  "Wergeld"  — 
that  is  to  say,  the  insolvent  murderer  —  should  be  presented 
before  four  successive  sittings  of  the  court;  if  no  one  promises  to 
pay  for  him  he  shall  pay  with  his  life  ("de  sua  vita  compomLt"); 
he  shall  be  delivered  up  to  the  creditor,  and  the  latter  ahall  esei^ 
cise  his  right  of  vengeance  by  putting  him  to  death.^   It  is  obvi- 

ilor  scquiredl  tbe  riglit  of  cutting  it,  vbich  was  a  very^at  diBgrace  for  the 
debtor  in  the  East). 

'  A  collection  of  tales  written  in  Florence  in  135S  by  Giovanni.  In  Shake- 
epeare's  drjima  Portia  diflguised  as fi  judge aaya  to  .Shylock:  "  Youhavt'  a  right 
to  a  nound  of  flesh;  the  law  gives  it  to  yon  and  tho  court  adjudtjed  it  to  you. 
But  do  not  spill  any  blood.  THke  everythinK  that  is  due  you,  neither  less  nor 
more.  If  you  cut  more  or  lees  than  a  paumd,  though  the  difTeruace  .should  be 
bul  the  twentieth  part  of  an  atom,  you  shall  die  and  y&ur  goods  shall  be  con- 
fisralod."  A  Rood  aolntion  for  a  period  when  executioa  upon  the  body  of 
the  debtor  was  no  Itinger  understood. 

'  The  ancient  law  of  GuIo,tliing  (Norway),  o.  71,  contmas  provUions  which 
hnve  bi?cn  lilct-nod  to-  this  pos^n^e  of  the  Salic  Law  ^d  (ho  "  pnrt&s  soc^aAto" 
of  the  Law  of  the  Twelve  Tables.  The  debtijr  who  ia  not  EkBie  to  j>ay  pre- 
sents himaelf  before  the  "thing"  and  ofTcra  his  person  and  hia  reialivea  for 
the  BUm  which  is  due  from  him,  beginning  with  tne  nearest  relative.  If  none 
of  them  consent  to  the  bareain  ho  belongs  to  the  creditor  until  he  has  paid 
hi:^  debt-  He  is  a  slave  with  respect  to  the  latter,  for  the  (Creditor  may  strlice 
him  if  he  refuses  to  work;  however,  the  creditor  is  not  allowed  to  acll  hun 
unless  he  has  escaped  and  been  recaiHured,  With  rrapect  to  third  parties  he 
preserves  his  quality  of  a  free  man;  if  he  is  struck,  he  has  a  right  to  the  fine 
lisrd  by  the  law  for  blowa  dealt  to  free  men,  and  th«  nia^^tix  on  his  part  may 
demand  the  fine  for  blows  giv-ea  to  a  alave.  The  debtor  who  makes  himself  a 
sIavb  may  ^ve  his  children  tato  slavery  with  him,  but  only  to  the  oniount  ot 
3  "  marki."  If  he  will  not  work  for  his  maator  the  latter  takes  him  %o  the 
''thing'"  and  pEaees  his  relatives  under  the  neceasity  of  releasing  him;  if  they 
refuae,  he  can  kill  him  or  mutilate  him;  the  law  says  that  "he  ean  rut  where 
he  will,  high  or  low  ":  Dareete..  "  Etydes,"  p.  3.^3.  —  As  to  the  interpretations 
of  tli«te  texts  r/.  Kohfer,  p.  30,  and  authors  cited  above.  Cf.  "Bjarkfir,  R.," 
II,  50,  and  eapecially  the  Iiaw  of  Frostathing,  Ut  26:  the  creditor  estiraatea 
the  raJue  of  the  llmba  of  the  debtor  and  can  cut  tnem  off^  bctginning  nlth  the 
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OU3,  although  the  law  does  not  say  ao,  that  the  creditor  can  spare 
his  hfe  and  '^ell  him  as  a  slave  or  keep  him  himself  in  tlm  cjipac-ity.' 
If  a  third  party,  "redemptor,"  should  present  himself  during  the 
delay  whicll  v-'^s  have  just  been  deahng  with,  the  debtiir  shali 
become  the  alave  of  the  latter,  and  he  will  gain  the  advantage 
ordinarily  of  having  a  less  severe  master,  because  the  latter  has  no 
vengeance  to  carry  out.  Slavery  for  debts*  is  the  normal  fate  of 
the  insolvent  in  the  old  law;  sometimes  this  la  aa  a  result  of  the 
procedure  which  we  liave  just  described,  and  snmetiraes  it  ro- 
anils  from  an  fi,freement  between  the  parties.*  The  clause*  of 
this  agreement  and  the  moderation  of  cuatoms  resulted  later  in 
restricting  the  rights  of  creditors.  Instead  of  being  perpetual, 
slavery  for  debts  then  became  temporary;  it  only  lasts  as  long  as  is 
necessary  for  the  debtor  to  pay  his  debt  by  m^eans  of  hiai  services; 
or  else,  the  debtor  gives  himself  as  a  pled^  instead  of  surrender- 
ing his  libert^v  in  an  absolute  manner.*  In  one  way  or  another 
it  becomes  admitted  at  the  end  of  the  Frankbh  period  that  the 
debtor  wlio  is  in  the  power  of  his  creditor  should  neither  be  killed, 
nor  mutilated,  nor  sold;  the  latter  is  only  authorized  to  make  him 
work  for  his,  the  creditor's  profit,  or  else  to  keep  him  sequestrateti.' 
CII)  Default.    Having  been  regularly  summoned,  the  debtor 

BiasUest,  in  proportion  to  the  amount  of  his  debt.    Ct.,  however,  Amim. 

'  Cf,  EtliBt  of  Chiiperic.  8:  at  tlie  4th  "mnllus"  the  kinc  turns  ovpt  1.n  (he 
creditor  the  "  inaliw  homo  who  clUiDot  pii.v  the  ctimixwilidn  due  bv  rcusou  n( 
his  misdeeds;  "faciat  exind«  out-d  vohi'Annt;"  "Pact,  Childt'b-,'^  3  <l,  5); 
"Roth.,"  2r.a  «(  HM..-  "Uut  /'SO,  152.  187;  "Will.,"  6,  ft,  5;  "Capit,,"  1, 646; 
^runner,  II,  479;  Kokier,  p.  21. 

•  PttfffifMer,  ••Do  eond,  serv.,"  1707;  K<mi,  "De  Obnoxiftt.,"  l^ttt-l;  KoKUr, 
"Shakespeare,"  1  tt  xeq.;  Bnintier,  tot.  nt.;  \ilgdi.  ".S^IbstpftlndLingra.,"  I87fl; 
Sehrut-der,  {  35,  —  Comparative  iurisprudL'npc:  Dtirtite,  "Ktudes,"  pp.  83,  ttft, 
333;  post,  2,  2S5.  —  Cj.  Runtaa  "  nexum,"  Girani,  p.  477. 

'  The  debtor  m&y  pledge  his  liberty  in  wlvance  in  case  he  should  not  puy 
or  when  pByment  fftlli^  duo  (tire  liiiiiBclf  up  as  a  slave.  Symbolical  fomis  for 
tbe  curryinK  out  of  theue  asreemente:  oao  plnees  a  cord  aroimd  his  neek  and 
Buta  his  handa  in  thoe«  of  the  creditor,  etc.  Cf.  "  Obaanationes ' '  in  Ronir*, 
'■Furm.,"  41  el  ac?.,-  TMvenin,  "TeKtee,"  seo  Table;  -'Cvt-  Ae  Cluqy,  "  I, 
30,  etc.;  also  laws  and  CapitulflriM,  especially;  "Bai.,"  1,  10;  "Liut.,"  15,  2; 
'■L.  Ham.  Cur  ,"  27,  1;  Capit.  «f  779,  19:  of  803,3  (1.  SI,  117).  .(Vb  t«  *•  Wia.,'' 
2,  5,  7.  see  Zeumef.  "N.  Arch.,"  XXIV,  112.  Cf.  also  in  12S.5,  Art.  llSaof 
the  "Coiitume  de  Touloutw";  I>a  Cangr,  w«  "Obnowatiti":  Uarten  I  255. 

'  "Form.Andw.."  3;  Marndft,  ll,  28;  "Ed.  Fist.,"  34;  Mann,  ^'CnnRil.  " 
X,  548.  c.  14.  — Capit,  of  803,  3;  " semctipsum  in  wadium  dare.  —  ".Sacfe- 
aeoap./'  III.  39. 

*  I.ater  Utxta  corresponding  to  this  state  of  tbe  law:  Statute  of  Toulouae, 
II97:  "Fore  do  Kam,^'  cd.  Mitture.  pp.  20,  iW;  of  Lille,  1533.  IS,  Art.  3; 
of  PertlignaH,  \tt,  13  (twi^lfth  c^nturyl;  see  ihi  Cange:  J.  d'lhrlin.,  U6;  "C 
dea  Boufg.,"  afl,  57,  78;  KchU*,  pp.  23,  24  cf  w^.,-  P.  de  Fontaine,  17,  6.  — 
Competition  between  several  craditors,  cf.  Sta,t.  ol  Toulouse,  "C.  doa  Bcnirg.," 
06;  Pcrtite,  VI,  357. 
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does  not  appear  in  court,  or  else,  sentenced  to  "fideni  facere,"  he 
refuse  to  do  so.*  He  is  placed  outside  of  the  law,'  or,  following 
this,  banished,  and  his  possessions  are  confiscated.' 

1411.  Imprlaomrwnt. — The  system  of  private  imprisonment 
gave  rise  to  too  many  abuses,  although  the  creditor  was  forbid- 
den by  the  Customs  or  by  law  to  ill-treat  his  debtor.*  For  this 
there  had  to  be  substituted  the  system  of  the  public  prison,  which 
waa  a  natural  consequence  of  the  intervention  of  the  State  iu 
procedure  against  insoK'eiits.^  There  was  no  longer,  properly 
speaking,  satisfaction  by  seizing  the  body,  but  physical  compul- 
sion; because  imprisonment  for  debts  was  especially  looked  upon  as 
a  means  of  getting  the  debtor  to  pay  his  creditor  with  the  assistance 
of  resources  which  were  supposed  to  be  liidden."  The  public  prison 
was  a  protection  for  the  debtor.  However,  he  did  not  find  that  the 
treatment  to  which  he  was  submitted  immediately  became  milder; 
the  Customs  of  the  thirteenth  century  still  show  themselves  to 
be  very  severe  for  insolvents  who  are  confined  in  the  public  jail. 
Much  time  was  to  elapse  before  that  half-serious,  half-comic  sys- 
tem which  the  readers  of  Dickens  have  not  forgotten,  and  which 
made  one  foresee  the  abolitiou  of  physical  compulsion  as  an  in- 
stitution.' As  a  general  rule,  one  can  see  that  people  who  were 

1  As  to  the  execution  of  the  "fidca  faftn"  (for  example,  a  promise  to  pp- 
pearia  pourt  or  to  carry  out  a.  judgment),  qf.  HorUn,  '■Peraorialejcefl,,"  p.  21 
et  aetj.:  Kleinfeller,  "K.      J.,"  JSU-1,  219. 

*  Cy.  CBpecially  Edict  of  Chilpuric,  0;  Kohler,  51;  Horten,  I. 

*  The  debtor  may  cause  the  efTecta  of  the  "bannitio"  to  cease  by  appear- 
ing in  court.  Cf.  tbe  Capitulan'  -of  801,  13,  c,  13  [I,  172).  fo»t.  '■  DUtr&int 
upon  Immovablea";  /*«r(ifc  g  IS.'i,  VI.  336,   Cf_.  Esiiunn,  p.  157. 

*  The  "career  privatus,  'which  waa  pr-uhibiteJ  uncier  the  Lower  Empire, 
"Cod.  Just.,"  &,  5,  hiul  rciippt-arcd  ultur  iho  iavations,  ami  durinn  the  feudal 
period  debtors  were  held  in  private  pridon^,  fed  c-n  bread  and  wutcr,  uiud  some- 
times placed  in  IKina.  For  examjile,  »«?  the  Statute  of  ToUioUse  of  1197; 
"Olini,"  I,  539  (in  1262):  The  parlianicnt  jillowa  the  eitizens  of  Coinpilc'-j5ae 
the  right  to  jurest  a  debtor  and  detain  him  in  their  awn  bouses,  —  a  right  Che 
eieri'iHe  of  which  waa  ojiposed  by  the  baililT  of  Vermandois. 

*  L&'iel,  p,  270;  Kohler,  p.  3i);  "  Schuidthllrmer  "  in  Germany.  It  wa«  aba 
an  od  vantage  for  the  creditor  himself  to  make  use  of  the  jiublic  prison  because 
he  did  nnt  always  have  a  place  where  he  could  keep  hia  debtor  shut  up:  Fer- 
tik,  IV,  506.  —  instead  of  imprisonment,  e.^e  or  ecndtng  into  the  interior  of 
Uie  country:  Kolder,  5«;  Pertiif,  VI,  335. 

*  It  also  served  as  a  nieaaa  of  conipcUiaj;  the  debtor  to  alienate  his  im- 
movdble^      long  os  the  COmpul.'^Qiy  execution  coUlil  not  affect  tliia  sort  of 

Eoeseaeionfl.  Finally,  it  waa  a  piinishnient  for  the  debtor  in  had  fajth  who 
ad  borrowed  knowing  perfectly  well  that  ho  couli!  not  pay  back,  or  who  hud 
throiiffh  his  own  lack  of  forwight  placed  hinuelf  in  a  position  where  it  waa 
iin[>o98ible  for  him  to  pay  hank;  the  erciiitor  did  not  have  to  estjibliBh  the  fact 
that  there  hod  bc«n  marked  frituil  or  on  offeTL>K<,  such  as  Mwindhng  or  a.bu«Q 
of  confidence,  etc.   CJ.  jwnaltirs  naainst  bankrupts;  KokUr,  41. 

'  KnglLsh  law:  c/.  PoUot^  atui  MaUlitiui,  II,  S77  U  aeq.;  ■'Fleto,"  II,  U,  12; 
Blachilone,  III,  26. 

567 


5  411] 


OBUOATIONS 


[Chat.  HI 


detained  for  debts  were  treated  like  those  who  were  detained  lor 
some  crime,  except  that  they  Imd  the  right  to  be  supplied  with  an 
allowance  for  food  by  the  creditor  '  and  they  were  set  free  when 
they  yielded  up  their  possessions.  Saint  Louis,  iD  12->l,  made 
provisions  wKicli  should  have  made  this  form  of  compulsion  dis- 
appear, but  which  had  at  least  as  their  rrault  the  accentuating  of 
its  subsidian,'  character  and  the  making  of  it  an  exceptional  means 
of  exefution.^  ITnder  this  form  physical  constraint  was  regulated; 
it  was  only  authorized  under  certain  conditions,  certain  persona 
were  exempt,,  and  its  duration  was  limited.  In  order  to  be  able  to 
Exercise  it,  it  was  necessary  either  that  the  debtor  should  have 
bound  himself  by  means  of  his  body,'  or  that  there  should  have 
been  a  judgment  against  him:  this  was  possible  in  former  times  for 
every  kind  of  debt.  According  to  the  Oniinance  of  1607,  34,  1, 
physical  compulsion  was  only  allowed  in  a  limited  number  of  cases  * 
(for  example,  bills  of  exchange,  letters  of  exchance,  debts  between 
merchants  or  the  price  of  merehiindi^  bought  in  fairs  and  mar- 
kets, farm  rent,  money  spent,  recoverv'  of  possession,  fraudulent 
sale).  Even  in  these  cases  the  tribunals  were  at  liberty  not  to 
decree  this  sort  of  eompukion;  and  clericals  and  women  and  sep- 
tuagenarians were  exempt  (with  certain  exceptions).'  The  time 
of  duration  of  this  compulsion  was  limited  in  certain  of  the  Cus- 

'  "  Ass.  de  J<5ruB.,"  I,  p.  301,  ed.  B.;  BmumanrnT,  51,  7.   But  cf.  KaUer,  40. 

'  The"Ord."  of  1254.  Ill  (l'i56. 17),  forbade ttic  (wneschalsorbiuliffs  to seiee 
or  hold  the  bodv  ot  the  debtor  for  a  civil  debt,  ualcae  it  were  a  itiatter  cf  a 
debt  to  the  treasurer;  "Siunma  Norm.,"  6,  7,  8;  "Et.  de  St.  Louis."  II,  22; 
"Jofltif*,"  p.  Ill  tt  atg.;  303,  311.  —  Ths  origin  of  thia  provision  ia  in  the 
Decretal,  "Odoordiu,"  Dig.  X,  3^,  3  (the  insolvent  dcric  should  not  be  ex- 
conununieated.  but  he  Bhoulil  swear  to  pay  hia  debbt  if  Iuh  fortunes  im- 
proved), At'cording  to  the  "Ord."  of  Si.  Louih,  phyMcal  oDrapuLsiun.  like 
exconununicstinn,  would  thui  be  a  tiselesB  s«vierity  aeainst  tht.*  debtor  wixa 
haa  nothing  (or  who  has  madle'  an  aatiit(niueiit  of  bin  nn)i>ert3'):  Patilin, 
"Pikrls,"  "Or.  Chron.,"  IV,  Mb;  it  is  eeiieciailv  undesirable  thai  the  officers 
nf  the  kiofE  should  exercise  it  arbitrarily  without  amy  fonnal  proceedinsi- 
Fracticr  iitter[)r«ted  the  "Ord."  of  Ht.  Louis  ia  a  restrictive  manner;  thus 
BM("nwno.r  <24.  12,  32;  43,  18,  1W;  6i,  7;  ef,  "Gr.  Cout.,"  162;  '-(Ird."  of 
1303,  12)  maintoina  that  pny^ticiU  eompuUion  14  pAi>:^ibl4  if  the  debtor  haa 
PIm1k<^  hiB  body  in  writinD;  or  at  law,  or  b«Jorp  worthv  peoplo.  It  van  altm 
nennilted  by  virtue  of  a  jucfgment:  "Bergera*"  (in  1322},  art.  25.  — 17.  "Sioto 
Part.  "  5.  14,  14;  '-Afle.  de  J6r.,"  I.  188. 

»  BeaufRauoir.  51.  7;  Bernerao."  Art.  25  (in  1322);  "Bord.."  79;  "  Paris." 
160.  etc.;  "T.  A.  C,  Bret  ."  31!:  Kohler.  p. 55;  Reaction  Beainst  these  agree- 
ments^*., p.  68:  "Const.  ChiVt.,''  p.  80. 

*  iTia  "Ord,'  of  Moulins  authorised  it  for  every  kind  of  debt. 

*  For  reuosfl  of  humanity  and  of  decency;  privtlet^  of  the  clergy:  Imhert, 
I.  27:B<«ifanic,  II,  20:  '"Gr.  Cout,,"  p.  216;  Ucoq.  "Quest.,"  3&2  ;^' RoiHin,'* 
no.  50.  However,  public  tradcnw(>m<>n  con  hi,v<:  lh«ii  b<>Jv  dietraincd  upon.  J, 
d'lhAin,  11.'),  exempts  lEnif;ht3.  —  It  Ia3t«<l  for  a  loni;  while  gainst  foreigaeR: 
PertiU,  VI,  368.    Ptaeea  where  one  cannot  arrwt;  ibid.,  361. 
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toms; '  but,  a.s  a.  general  thing,  it  could  be  prolonged  indefinitely, 
because  it  was  thought,  and  not  withoiit  some  reason,  that  the 
creditor  would  get  tired  of  nourishing  the  debtor  at  his  own  ex- 
pense.* Phj'sicaJ  constraint  was  nothing  more  at  the  end  of  the 
Old  Ri^t  than  a  means  of  execution  which  had  become  more 
and  more  exeeptional  and  was  very  often  inefficitcioiis.  The 
Convention  abolished  it  March  9,  1793,  under  the  pretext  that 
"  it  was  a  shame  upon  hmnanity  and  philosophy  that  a  man  when 
receiving  money  could  mortgage  his  person  and  his  personal  se- 
curity." '  In  reality  it  took  tliis  step  because  of  tlie  hatred  of 
riches,  upon  which  at  the  same  time  it  imposed  a  tax;  thus,  it  did 
not  hesitate  a  few  days  later,  on  the  ^Oth  of  March,  to  revive  it 
against  debtors  of  tlie  public  funds.  Under  the  Directory,  it  was 
re-established  by  the  Law  of  the  24th  Ventose,  year  V  (March  14, 
1797),  organized  by  the  Law  of  the  15th  Genniaal,  year  VI,*  and  it 
existed  in  our  legislation  until  1867.^ 

§  412.  The  Surrender  of  Posoesaioiii,  borrowed  from  the  Raman 
legislation  and  admitted  at  an  early  time  in  the  Customs  of  the 
South,  and  practised  in  the  North  from  the  second  half  of  the 
thirteenth  century,'  permits  the  unfortunate  but  honest  debtor 
to  escape  imprisonment  for  debts.  This  is  an  advantage,  one 
may  say,  and  that  is  true  witli  regard  to  the  old  legislation; 
but  it  is  a  veritable  right  if  one  considers  physical  compulsion 
as  a  means  of  gettin,^  away  from  the  debtor  the  possessions  which 
lie  conceals.'  \\Tiat  is  the  use  of  tormenting  him  when  it  ia  certain 

'  Lille:  aix  inonthfl  ("  Rnialn,"  no.  18) ;  Bcaitntanair.  Bl,  7:  40dayB.  provided 
be  makes  an  saaigtimeiit  of  hia  goods  (reaeoti  of  humanity).  CJ.  the  German 
proverb;  "The  prison  doea  not  pay."   "St.-Omer,'-'  1 127. 

'  Onthelateatatflteof  thia!ftWaeethe"Ord."of  1566.1667;  Pot/iver,  "Pro- 
eid.  Civ,,"  ttis,  658  wq,  CJ,  Li'ijaal,  S95,  996  fiowne  in  wliich  ftrrtst  oan  bo 
made),  897  (fiiira,  "Opd."  of  1343),  907,  608  (bibl.);  Jmmberl.  sm  Tabie. 

'  Lifiguet,  "Thforie  d«  Loia  Civ.,"  p.  302.  Abolition  in  Tuscany,  1782: 
PPTtiU,  VI.  366. 

'  "Code  civ.  intenn.,"  IV,  p,  72;  Foumel,  "Contr.  p.  Corps,"  year  IX; 
Sttgiiac,  203,  344. 

'  Cf.  Civil  Codo,  16.  3;  Code  Civil  Proc.  B,  1,  IS;  Law  of  the  4th  Flor.. 
year  VII,  and  Sept.  10,  1807  (asninst  foreignera);  especiallv  I.aw  of  April  17, 
1832|  modilicationa  in  Law  ol  Dec.  13,  184S;  Aubrei/  arid  Bav,  VIII,  "U. 
Crit.,"  1875,  p.  791. 

'  ":\r!es.''  etc.jCiVfuW,  "Essai,"  II,  20,  2.3,  IS?,  235,262,  Cf.J.d'fMin, 
116.  A  few  Cufltoms  of  tb«  Nortli  rejected  it,  "Urd.,"  XI,  380.  remaining 
faithful  in  this  to  the  spirit  cf  the  old  law.  But  Ih*  royal  lopalation  aulhorisea 
it  and  Beaamanoir,  54,  6;  24,  12,  ehowB  it  to  ua  being  netuully  applied.  "Ord." 
of  1254,  19  1 1256^  17);  "Siete  Part.,"  5.  13.  4.  In  many  places  however,  psiv- 
inK  lip  of  pofisessiona  doea  not  release  tne  debtor;  for  example,  Toumay,  Ma> 
eeillea  Geneva,  etc.:  Kohltr,  44  (texts). 

'  ITie  Customs  of  the  South  allow  thfr  debtor  to  renounce  beforehand  the 
privilege  of  giving  up  of  posseasioaa;  but  the  "Gr.  Cout.,"  2,  17,  declarea 
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that  he  has  nothing  left  ? '  In  ordeT  to  escape  physical  compulsion 
it  is  necessary  that  he  should  strip  himself  of  everj-thing  that  he 
possesses,'  '*  usque  ad  sacculum  et  perram,  "says  the  Commentary; 
he  should  only  keep  one  garment  and  "pannicularia  qua*  nuHita- 
tem  cooperiant  ";  he  is  not  even  allowed  to  keep  his  cloak-  In  the 
lime  of  Beftumanoir  this  surrender  affects  immovables  as  well  as 
movables.  It  takes  place  at  law,  and  it  is  probable  that  this 
was  So  because  the  judges  ought  to  mak«  sure  that  they  were 
not  dealing  with  a  rogue,"  Humiliating  forraalitiea  often  accom- 
panied the  giving  up  of  possessions;*  the  best  known,  and  that 
which  lasted  the  longest,  consisted  in  being  compelled  to  wear  a 
green  cap;  in  the  eighteenth  century  this  fell  into  disuse,'  But 
it  was  otherwise  with  the  formalities  of  publicity  destined  to 
notify  the  public  of  tlie  circumstances  of  the  debtor/  The  Ordi- 
nance of  1073,  Art.  10,  enacted  in  the  case  of  merchants  that  the 
surrender  of  jjoji&eflsioug  ahould  be  read  and  published,  and  also 
posted  upon  a  public  notice  board.  It  is  all  the  more  necessary  to 
notify  third  parties  because  the  debtor  is  not  freed  by  the  surren- 
der of  his  possessions ;  if  he  acquires  any  new  possessions  his  cred- 
itors have  a  right  to  take  them.    Every  debtor  who  has  made  an 

that  thia  rentuiciation  m  of  no  cffoct,  eren  if  tbo  debtor  has  done  il  under 
0«tli;  wete  it  nol  fo-r  Lliis,  it  would  RO*in„  it  Bays,  thai  lie  Karf  pipdgpd  hilPscK 
to  die:  Lay»W,  6S2;  BMumnn&ir,  .54,  6;  HouUiric,  II,  20;  Louct,  "  C,,  '  14,  12; 
PasifiiiT,  MB;  Tambour,  II,  397  d         157  e(  s*}, 

'  Cfurisemartin,  268:  "  The  dun(;oon  caiie&4  biUTering^  but  it  do«  not  pay 
the  debt." 

•  Cualom  of  throwing  one's  betl  on  fie  ground  (rf.  the  wife's  rcn  uncial  ton 
to  the  oommuaity):  £>u  Cflnoe,  see  "Ctwio  boa. Ras/ueoM,  sw CHnturc"; 
Poaflwcr,  toe  eH..  and  "  Rech  ,"  rV,  10;  Fleary.  "  Irwt  ,"  II.  fl8;  KoWer.  46: 
Ord,  of  14(W,  44;  1510,  70;  "  Coaf.  des  Ord,  de  Gu^noia,"  I,  523:  Brite.  8M. 
Cf.  p<Mt,  statulm  accordinif  to  which  Ibc  debtor  in  dcprivrd  of  bi»  clothiog; 
KottUr,  49,    Italy:  Fertile.  VI.  391;  ibid..  347:  Waeh.  "  Z.  H,  G.."  V,  439. 

•  Pimpiitr.  ■•  Inst.,"  537;  Afg6u,  IV,  6;  Polhicr, "  Procdd-,"  no-  709;  MerU^ 
"  Coniret  d' Abandon nRiDpnt.'  As  to  the  last  ftate  of  the  old  Uw,  see  espe- 
cially the  •'  Ord,"  of  1687  ajid  1673;  IsamhirK  sw  Table. 

•  ,\t  Sabn  in  1293  the  debtor  goe«  through  the  lown  in  bremfaesond  thirl, 
with  hia  he^d  burt,  prewrird  bv  a  crier  who  bli"<w»  a  iniinpi't  and  pruolaima 
lliat  no  one.  miui  contract  with  him  anv  more:  Cirourf.  ioc.  nl.,  '"  R.  de  I/g.,"" 
1844.  428;  "  N.  R.  H.,*'  1878,  370;  KtAler.  loc.  at. :  Gvi  Pafm.  "  Quest  ."  143; 
"'  de  culo  percuaeit  supra  lapidem  "  (at  Lyons):  Famuia.  M2:  Iht  Vnngt.  *w 
■'  Cwwii)  bon.":  LaUm,  "  Dir.  cooauot.  Lomb.,'  122  (bibi.).  — FloKKing  (Avig- 
non). "N,  R.  H.."  II,  371. 

•  V.  Robert,  "  .Sisnee  d'iiifwnie  aJ  Moyeq  Ag*,"  1880;  I^gv^v.  we 
"Bonnet  vert";  PWir,  II,  168;  Lourf,  "C,"  56,  Pasquief  dcclaj^s  that  h* 
never  met  uiybodr  in  the  suwta  of  PariB  wearinf^  a  grofti  nap,  and  Pothier 
Bflsum  lis  that,  allhfiutih  the  tribunals  did  not  fad  to  condemn  the  mui  to 
wear  (ho  rnvn  cap.  he  never  "av?  a  rn?dilor  avail  hiuiBeif  of  thia  right  to  fur^ 
nifh  the  debtor  with  tLL^  disgraceful  headgear:  Kohler,  48;  PertiU,  VI,  3&7: 
■  Stat.  Roma,"  I,  161. 

•  Cj.  Arpow,  ioc.  at.;  "Bretagne,"  881,  etc 
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assignment  at  law  can  surrender  his  possessions  (excepting;  in  the 
case  of  an  offense);  as  an  exception,  the  surrender  did  not  take 
place  in  the  case  of  certain  classes  of  debts,  —  classes  which  were 
go  extensive  that  this  surrender  lost  its  importance  after  the  en- 
actment of  the  Ordinance  of  1667.  Instead  of  carrying  out  the 
surrender  of  their  possesions,  dehtors  could  also  apply  to  the  king 
and  obtain  from  him  rwpitM  or  "quinquenelles,*'  which,  as  this 
last  term  would  indicate,  were  effective  during  five  years.' 

§  413.  SumtyBliip,  called  "Gdejussio"  (as  at  Rome)  during  the 
early  barbarian  period,'  and  then  "fermansa,"'  "garendia,"^ 
"plSvine"  or  "plegerie,"'  during  the  feudal  period,  was,  as  one 

1  Saipits  pnd  IMsT  CVtermpieinenta"),  —  (A)  Respite;  "ftspMrtUS," 
"rtpit":  Du  Ciitiae,  aee  IlAffueJiu.  ib.;  "Cod.  Juat.,"  7,  73,  8  {■" quinqucnniil, 
InducUB");  Loy»ei,  682  e(  aeq.  The  king  Branta  the  unfortunate  di-htor  a  de- 
lay within  which  to  pay  his  debt.  "  Ord."  of  1 In  l\w  fourtt'fot.h  ffntiiry 
letters  of  rescission  ore  commonly  used:  "Gr.  Cout.,"  2,  17;  Htmitiric,  II.  22. 
They  muBt  be  ratified  at  law  in  order  to  be  effective.  According  to  Bautiilicr, 
a  majority  of  the  creditors  (in  number  and  amount)  had  to  give  iheir  cooscnt 
to  it;  but  this  requircmcDt  seems  not  to  huve  luatn]  very  ]oDg,  Hespiten  are 
only  Rraoted  for  priviiegwl  debts  {claima-  of  the  king,  of  minors.,  eta.)  or  in 
cnee  of  pIcdKe-siving :  Loy&el,  6H3,  One  cannot  rcDount.'e  a  respite  nc- 

COrdiM  t*  the  "Stil.  Pari.,  de  foro  compet.,"  and  the  "Ord,"  ol  KiUy.  6.  12 
{Loym.  ft82  eonlf>L.).  The  effect  of  tti^se  ktters,  Ba\it  PMier,  "  ProcM.  C;iv,," 
fio.  723,  ifl  to  prevent  the  crfiditore  fronk  carryina  out  exeeutiott  on  the  body 
of  the  debtor  or  the  movables  which  he  wsee;  they  are,  however,  permitted 
lo  distmin  upon  the  other  movables  and  immovahlo!,  but  they  cannot  Imve 
them  sold  before  the  expiration  of  the  delay  Kranted  by  the  lettera.  The  "  Ord." 
of  IQT.i,  9,  -5,  eKcludes  debtors  whi>  have  obtainM  Ipilersof  rLweifsion  from  tnJc- 
ian  anv  piihhc  office;  but  if  tliey  pay  their  crmiilon*  ofT  entirely,  '"Ictttrs  of 
rehftbilitfltion  "  cause  this  disability  to  ccafic.  See  FerrCkre,  who  lellfl  u.''  that 
in  the  cightm.'tith  century  letters  of  rescisBion  weriu  not  very  much  iisf  l;  delay 
{"atemtoiement")  was  prc-fcrr<^d  to  ihcm.  —  (B)  Delay  is  not  distiniciii^hoa 
from  respite  in  the  old  latif^uiLgc:  but  in  the  end  by  this  is  meant  a  delay 
granted  by  the  creditor  to  the  deotor  by  virtue  of  a  friendly  apwmeDt-  ft 
la  eiislomary  to  add  to  the  delay  of  payment  a  reduction  of  the  debt.  This 
contract  thna  corrc»fK>ndfi  to  that  wiiich  to-day  is  calltil  a  cimiposition.  It 
assuines  the  consent  of  the  ereditora  who  renr»ipnt  liireo-qunrters  of  the 
amount  due:  see  Afffriirt.  — Cf.  Italy:  Fertiie.  VI,  ;)81  ("mor-atoria");  Sithit>li, 
fEA«.  Gcnnany:  Schroeder,  832.  German  proverb:  "liuinquenHlen  in  die 
Hollo  gehoren. 

■  m-enin.  "Tertm,"  nee  Table;  "Burg.,"  82;  "WIb.,"  2,  1,  10,  etc; 
ace  [hi  Cange, 

■  "F.de  IJSam"  and  elsewhere;  CuBtdtns  of  the  South:  '■Bai,,"15, 11;  Rat- 
cAw,  5:  "wnisnquffiperwadiafirmatur";  /"tyt-iifceit,!..  207;  "F.dePIa,varrc,"llI, 
16;  "fidadftrefl'";  "Siet«  Part.,"V,  12;  "fiadoree";  Z>uC(iflp?,flee"CapIevator,'' 
"Manvclator";  Mufteay  R.,  "Fueros,"  p.  542. 

*  Dm  Cange,  see  "Garandia,"  "  Warrantiis."  etc.;  "Glim,"  aeo  Table, 
"Guatlimonium"  or  " Vadimonium,"  "IjOmbarda,"  2,  21. 

'  In  the  North  Bee  Oodcjray,  "Ctinnson  do  Roliind."  3S47.  Its  etymology 
is  unknown,  "PIcige"  means  surety.  "Pleigericj"  nifivine,"  mean  surety^ 
ahipv  pledging,  tfu  Can^e  aee  "Plegiufi"  and  its  aerivativoe:  "ApolJig©- 
ments,"  "contre-plfrge,"  "franc  pl^tte,"  Brndon,  3,  10,  1:  "Omnia  norno- 
delwt  esse  in  franoo  plegio"  (rwTpoft?ibilitv  of  the  membcrH  of  the  "decanie"; 
they  are  pledeed  to  one  uaother  for  the  oftcnsos  which  they  commit);  "aul  Id 
aiicuju^  nmnupastu"  (subject  to  some  one).   "Plegium"  in  the  acnse  of  gage; 
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has  seen,  of  very  great  importance  In  the  old  law,^  One  can  say 
that  the  mare  defective  and  the  more  embryonic  the  procedure 
waSf  the  more  extensive  tlie  part  played  by  the  surety  became. 
The  giving  of  surety  was  not,  as  it  !&  to-day,  a  security  which 
was  accessory,  occasional  in  the  formation  of  contracts:  it  was 
necessary  for  their  very  existence.'  At  this  time  it  was  appli^id  to 
the  most  diverse  objecta:^  surety  is  given  in  order  to  guarantee 
the  payment  of  a  debt  or  that  one  will  appear  in  court,*  that  one 
will  furnish  proofs  or  execute  a  judgment,  that  some  one  who  ia 
banished  will  not  return,  that  such  and  such  a  man  will  not  cause 
damaf*e,  that  the  sous  of  the  vendor  will  not  attack  the  sale,  etc. 
When  it  ceased  to  be  strictly  indispensable  the  custom  of  joining 
this  security  to  contracts  was  no  less  widespread;  judges  de- 
manded from  pleaders  pledges  that  they  would  apjiear;  *  custom 

iWrf.,  see,  "plivium";  "F.  de  Bigorre,"  37;  Aqtumu,  we  ""Appiiffeinent." 
"Plfige."  etc.:  Pollock  and  Maittand,  II,  183  (really:  "  gaga  ").  — German: 
"BOrge."  cf.  ,\agIo,Saxon:  "borh,"  —  Li»v<ri  cftll»  h  •T^poDse,"  669. 

1  8ou^c^3s:  "Ass.  de  J^nip  ,"  J.  d'lbehn,  117  to  130;  Pk.  de  Navarre,  78.  76: 
"C,  dea  Boura.,"  S7  tw  80;  1'.  de  Foyilninea,  c.  7  ci  aeq,;  Beaamanoir,  43;  "Et. 
deSl.  I^uie,"  1. 108,122;  "  Jostk-e,"  pp.  m.  ST.  !)3. 105.  274:  "T.A.C,  Norm./' 
52;  "SuEnnin  Norm.,"  .59,  89;  GU-i-iUf,  10;  Brillnr.,  "C.  V.,"  "R.-r,  rmij.,"  3, 
1;  "A.  C,  .\njou,"  Table,  m  e  '■Pl-^-";  "Gr.  Cout.."  2.  7;  Boutarie,  1,  101; 
"Siete  riirt.,"  V.  11;  ■'Petnis,"  U,  43. 

»  Kmilewsky  pp.  151,  507:  Dartste  pp.  13,  57,  86,  97,  !04,  U3,  315.  Cf. 
&1m)  Horteri.  "Die  LaDg<±iard.  ijcliuldwrpfliGhtung,"  1809  (11,  18Q6,  "Put. 
BOtuI  exmrutiua"). 

■  Examiik-s  in  Hvbtr.  IV  875;  '-Burg.."  82,  1;  ".\lain.,*'  36,  3;  "Cnphiil.," 
cd.  Borttias.  aee  Index.  —  Cf.  the  proxy,  the  reaponisiblt-  licbtor  in  our  I»w. 

*  CJ.  in  QicMleni  law  provifiionaJ  liliertiy  of  the  accuatd  uudcr  bail.  Beatt- 
marwir,  53,  -4:  to  deliver  under  surety  with  kckkI  ptcdiiw.  .Vnglo-NornuLa 
oourc««:  the  surety  is  ealled  "vivn  prisoiwa  ducis  N»irf«ttcmi» " ;  md,  oon- 
verscly,  it  ia  said:  tlie  gaol  of  Fleet  ia  the  pledgfi  {tft  mch  aUd  sUch  6  tO^e): 
"Summa  N«mi,,"  75,  5;  "Select.  Pleiw,"  p.  Ifi7. 

•  W'e  hiivG  Been  how  suretyship  wan  an  esacntiaJ  part  of  the  mn^hanism  of 
the  old  nrucedure.  In  NonniiJidy  the"aucriEnonia"  i>r  romplaint  9,1  Ijtn-  takes 
place  ''liatis  plegiifl  dc  la  proeequeada'  (the  (iemsunlaai  shouM  ovfn  bring 
with  him  witnesses  in  ordc-r  to  oiake  his  compliunt  seem  pn>biiljlc:  thi?  thv 
"bccU"  of  tbe  Eng:!ifih  law:  Brunner,  "Enut.  de  SchwiirK-,"  pn.  17U,  428); 
both  dcmandaat  nnd  defenduit  eye  surety  "de  staado  juri  ':  "tSumnu 
Norm.,"  5C;  59.  10;  Bce  Du  Citng^./tiiffitean,  nee  "Ester."  During  the  couraa 
of  thff  nrwct-wliwipj,  Rcncrttliy  speaking,  in  the  old  law  pledges  are  otu-a 
required;  Frnnken,  §  17;  "  L.  d.  Dn-iB,''  Table,  sea  "PIdge";  /iopaeau,  »ee 
"AppliRomcnt";  Umuntamnr,  43,  33  e-l  »«q.:  the  surety  "starp  jiiri"  i*  only 
funki-slioii  liy  the  ulion  dctnimduDt:  and  if  ne  ia  a  poor  m&n  dt  a  fureigncr  lus 
word  ia  dwnW  sHiKcicnt,  2,  H  (rf.  "raution  jwratoire."  spe  Ftrri^e,  Guyot). 
AwordiaE  to  f{(nii>mniiir,  loe.  cit.,  the  plmlKs  Ui  abide  by  the  law  is  held  to 
apply  to  the  onlire  procoedin^B.  This  is  equivalent  to  the  nayment  of  tha 
jua^ncnt,  whereas  the  i^edKie  to  appear  in  rourt  only  npplica  Uj  ihe  appear' 
Wioe:  P.  de  Fonlaine*.  8,  5; Joaticr,"  p.  87;  '  C  dea  Bourg.,"  127;  Lartvqae- 
Timbavt,  Q.  The  tetulenoy  to  do  awA.y  with  l^al  suretice  made  its  appeikraitoe 
first  oT  all.  it  would  Btxm,  ia  the  caooa  lawj  thus  tbe  "Auth.,"  "Genonililer" 
Was  not  applied  within  the  dcolesisati^^  jUrisdittiou  [P.  FoUfnirf,  p.  140}: 
Tanan,  "N.R.H.,"  1SS2,497.   L&ttt  on,  Lnytd  uas  4bl<  to MVi "Thttr« 
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imposed  In  certain  cases  an  obligation  upon  tJie  debtor  to  fumiah 
aureties.'  For  a  long  time  it  was  a  duty  for  relatives  ^  (or  for  client 
and  patron)  mutuaUy  to  serve  each  other  as  surety; '  the  vassal 
is  held  bound  in  some  of  the  Customs  to  act  as  surety  for  hia  lord.' 
As  a  consequence,  this  becomes  a  favor  which  a  friend  will  not 
refuse  to  grant,  and  which  is  not  without  dangers  for  hira  because 
of  the  severity  with  which  sureties  were  formerly  dealt  with,  — 
dangers  which  were  all  the  more  to  be  feared  because  they  were 
hidden;  the  surety  believes  that  he  is  brought  in  simply  as  a  mat- 
ter of  form,  he  counts  upon  tlie  solvency  of  the  debtor,  and  nine 
times  out  of  ten  the  burden  of  the  debt  falls  entirely  upon  him. 
Certain  legislators  concerned  themselves  with  this  situation;  ^ 
thus,  the  Velleianum  Senate  Decree;  in  Rome  was  enacted  in  order 
to  warn  women  against  imprudent  undertalda^;  they  were  al- 
lowed to  bind  themselves,  but  not  to  act  as  surety  for  anybody 
else.°  In  our  day.  when  "pecuniary  interest  dominates  the  legal 
relations,"  suretyship  has  become  more  rare;  it  has  taken  on  a 


need  (or  Iwi  siu-etiefl  between  Frenchmen."  By  thk  he  metmt  the 
"judicatum  solvi,  which  was  ao  loager  nequircd  except  from  a  forciga  de- 
mftndft.ttt|  because  in  hi--*  case  the  purticular  facta  that  a-MounM^J  (or  the 
necessity  of  hia  famwhiog  sui-sty  in  iht  pn^t  hfwl  not  changwi;  by  rptuminR 
to  his  naliva  c«iintry  ho  could  cspftfje  from  the  eonsetiuenwfs  oS  I  he  jiroccodinge 
that  he  hod  begun  in  an  oEThaod  manner <jr  with  the  cibieei  of  aaaoying  some- 
body. Ah  1o  other  Ipgal  sureticw,  cj.  Feniire:  "Ord.  of  1667,  38;  "Tract, 
univ.  juris,"  III  (Schenck);  Pajsguier,  "  UmI.,"  599.  — Also:  Scotch  la.w"Quoa- 
iam  attachiamentn'";  see  Du  Cavge. 

<■  "L.  d.  Droie,"  1008;  "Arrratum  Sane."  at  Toidouse,  tf.  Tardtft  "Gout. 
deToul.,  i.  f.";  "Lb  Droit  prlv^  mi  XII[»  bIMp,"  p.  42. 

*  Daresle,  pp.  U3,  156  (pledge,  rcniuneration  given  to  the  surety).  C/. 
p,  1367  (cwiira);  Btatimajwir,  30,  of;  0!""'-tUe,  11. 

*  At  tJiis  time  a  gnat  dwtl  of  iitriotnMS  is  shown  m  to  the  capacity  of  the 
surety.  Darkle,  p.  376:  th<Me  who  cannot  beBWret.ies  according  to  the  "Senchtis 
Mt\r,'  the  canons  of  Ireland,  and  the  lawsof  Giiul,  are  "survus,"  "peregrinuB," 
"brutus,"  "monaehus,"  "femina"  (with  the  exception  of  the  "doimna,'"  — 
that  is  to  say,  the  woman  who  is  at  the  head  of  thc!  tiounuhold  because  the 
share  contributed  by  her  is  greater  than  that  of  her  husband) , 

*  J.  d'lbdiri,  I,  1&6;  "Humma  Norm.,"  59  10  ("horanKiati,"  and  even  mere 
"residentes");  Btaumanair,  43,  21;  Giraud,  "Eisai,"  II,  156  Ciahabitania sub- 
ject to  the  comuIb);  "Cooatit.  Pic,"  III,  M;  Pcrlile,  IV,  512.  . 

^  Ckaiicnaj-lin,  11;  Huber,  IV,  8.55;  precitutions  tukea  in  Switaerland,  for 
ensmple,  anoulment  of  auretyehips  entered  into  in  a  tavern,  prolubition  of 
binding  oneself  beyond  a  certain  sum,  entering  in  a  puhlic  renter:  B*au- 
manoif,  13,  2,  3. 

'  Stobbe,  9  192,  Special  capacity  to  bind  themBclvcs  in  tJie  matter  of  giving 
flurety.  oee  as  to  feud^  period:  Beaumanoir,  43i,  22,  26  el  eeq.  (marriea 
woman),  23  (serfs)  38  (clericals),  etc.;  P.  de  Faniaineg,  S.^  ''Abiding"  aurety; 
that  is  to  fluy.  one  who  is  domiciled  within  the  junadiction.  in  order  that 
the_ ^tanunntion  of  the  matter  may  not  be  too  difKcult:  P.  de  Fontaines,  7. 
"Citizen"  surety,  meaning  solvent,  but  ori^iinally  it  meana  that  a  citixen  can 
Only  have  aurety  g^ven  for  htm  by  another  cit-iseQ  of  thc  some  town,  "Wor- 
iRfity"  «f  a  surety,  iasuring  that  the  surety  la  aolvcnt. 
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commercisi  character  (indorsement  of  commercial  paper);  it  b 
less  in  fuvur  Ijecause  modem  law  is  based  upon  the  idea,  "plus 
ca-utionia  eat  in  re  quam  in  persona."  Loysei,  486,  translates  this 
idea  OS  follows:  "A  surety  pleada,  a  pledge  paj-»,  and  to  give 
surety  is  the  occasion  for  &  double  action."  ' 

§414.  HoitA.ga. — The  early  surety  was  only  a  living  pledge 
or  a  hoatase;*  it  was  his  own  person,  hia  body,  lliat  was  offered 
as  a  pledge  to  the  cr«lit«r  \>y  the  debtor,  "loro  wadii";^  he  be- 
came a  sort  of  slave  (cf,  a  Iloman  "mancipium") ; '  also,  he  was 
ordinarily  chosen  among  the  persons  who  were  dependent  upon 
the  deht-or ;  it  was  some  one  of  his  household.  The  creditor  kept 
him  near  himself,  sometimes  sequestrated,  or  even  in  irons;  he  was 
authorized  to  take  vengeance  u]>on  him  if  the  debtor  did  not  pay 
bis  debt  at  maturity,  just  as  he  would  have  taken  vengeance  upon 
the  person  of  the  debtor  (it  was  death,  mutilation,  slavery  for 
debts).  Such  a  prospect  as  this  must  have  led  the  hostage  to 
neglect  no  means  of  getting  the  debtor  to  free  himself  of  the  nhli* 
gfttion.  AIjw),  thenceforth  one  can  account  for  two  of  the  mi>5t 
remarkable  characteristics  of  the  primitive  suretyship;  Ist,  in 
gi\'ing  surety,  the  debtor  frees  himself;  2d,  the  death  of  the 
surety  destroys  the  right  of  the  creditor;  the  fact  of  being  in  his 
hands  like  a  pledge  could  not  be  transmitted  to  the  helre  of  the 
hofrtage.  Of  course,  moreover,  the  creditor  had  to  feed  his 
hostage.'  which  gave  rise  to  the  gibe,  "The  banquet  of  a  hos- 

'  Loj/xfi,  669.  670,  —  Cf.,  Endemann.  oj>.  cit..  11,  344. 

'  Tcnninolflcy;  "obstagiuru.'*  German:  "Einlfifier,"  meaning  to  send  iaio 
the  interior  of  3ie  country:  "Oeiaet,"  meaning  hostage.  —  f'/.,  in  the  Roman 
law:  '  PraHVtts";  Girard,  ■'Manuel."  p,  7M.  On  the  "  i-indeViW/.,  p.  574; 
Maria,  "Thase."  1896. 

'  Capitiilcio- of  803,  8  {I,  lU);  Grro.  Tovrt,  "H.  Fr.,"  lU,  15,  Charter  «f 
1198  IMo/niifj',  op,  iit,):  "t^nft  obyiifem  vel  m  pigncire"  (diffieultiw  u&onc 
■ovenu  aredili'irs).  A  boatftge  \s  i:lL«tTiuDcd  upon  in  the  t.nmc  way  a  plislge: 
lfXT*OM  d«  Jiihni'M-iUt,  "Etudw  de  Dr.  C«!t.,"  p.  255;  "F.  de  B^ara,"  16; 
" thiansaen "  (i>ledgo  i>r  hoBtagoi. 

'  Huon  of  liordoftux  hns  fcilleil  the  son  of  Charles;  in  order  to  obtain  hia 

Eardon  he  must  carrv  out  certain  eiploitii,  and  raeanwhiln  he  gives  twdve 
tMlagm;  Charles,  belim-ina  thai  he  has  accomrilished  nothing,  orders  that 
theaelMmdsnien  be  hung.  Literature  \a  in  accord  with  the  law;  rf.  fnrdrMn  of 
accused  persona  who  have  given  surety.  The  proverb:  "Biirgen 
Tflrgca"  (nurclies  should  be  ittranglod) :  Chaitemoriin,  II.  In  fntniDiil  mattrra 
the  surety  eulTcre  the  penal t;t- which  would  have  been  iacurrcd  by  tht  njan  vrhoM 
apjx'fli-ntire  he  suiir.itiie**  ff  tin'  Inttcf  shoiiJd  not  present  himself  on  the  J^»- 
pointed  (lay.  C}.,  Ih^  surety  of  Schiller:  "Sachsmnp.,"  3,  (V,  I.  — The  law 
change*!  um>n  thia  point  {pehalliea  beeame  pprannali.  and  Lnytiei  could  s*y, 
4,  5,  I  ana  3:  "He  who  answers  for  a  crimina]  body  for  body,  propertv  for 

Sroperty,  is  however  only  civilly  bound."  Cf.,  abeady,  Bmwnanoir,  43,  3^ 
5;  ■•Roisin,"  408. 

'  At  any  rate,  he  advanced  him  mislenancc.   He  is  even  reBpoiuribIa 
torta  that  ihe  hostage  may  commit. 
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tage  is  a  costly  banquet."  *  In  order  to  avoid  these  expenses,  the 
creditor  gave  up  the  person  of  his  hostage,  or,  rather,  did  not  de- 
mand tliat  the  hostage  should  be  handed  over  to  him  as  soon  as 
the  contract  was  made.  He  contented  himself  with  the  promise 
that  the  hostage  would  present  himself  at  the  6rst  summons  at 
the  plftee  wliieh  was  appointed  beforehand,  or  which  should  be 
designated  afterwards,  —  a  town,  a  castle,  or  an  inn,  —  and  from 
which  place  he  was  forbidden  to  depart  until  the  debt  should  be 
paitl.^  The  laws  seldom  had  to  see  to  the  carrying  out  of  this 
promise,  because  it  was  made  a  point  of  honor  to  keep  it;  and, 
if  tiecessar>',  excommunication  would  have  had  satisfaction  from 
the  recah'itrant  hostajje  (perjurj-  or  qiiasi-perjurj-)  or  else  he  would 
have  been  taken  by  force  (intervention  of  the  magistrates).* 
Shutting  up  in  prison  was  the  natural  penalty  for  the  infraction  of 
this  order;  Beaumanoir  recommended  that  one  give  the  hostage 
w*ho  has  suffere*!  this  punishment  better  nourishment  than  ia 
furnished  to  prisoners  for  some  crime.*  At  the  same  time,  the 
hostage,  and,  as  a  consequence,  the  debtor,  was  charged  with  the 
expenses  occasioned  by  the  sojourn  of  the  former  in  prison.^  These 
were  surely  real  improvements,  but  they  were  siEch  that  they  could 
not  preserve  this  superannuated  institution  from  the  disuse  to 
which  it  was  destined."  There  is  scarcely  any  mention  of  it 
after  the  fifteenth  century.^  But,  if  it  disappeared  from  private 
law,  it  remained  longer  in  the  relations  between  one  nation  and 
another,  and  it  is  revertetl  to  in  times  of  crises;  thus  it  is  that  the 
Commune  hsid  its  hostages. 

§  41.J.  Tti»  "FideJuMitt"  or  "Plfifsrle,*'  which  takes  the  place  of 

'  ChaiBemartin,  p.  264:  "Giselmahl  kfistliRh  MttU."  They  are  ofteo  seen 
leadinn  a  ^ay  life,  —  so  much  so  that  in  1677  in  Gerinnny.  through  tlic  esercise 
of  the  police  power,  it  was  forbicitlen  to  have  hofltages:  Le  Fort,  p.  ■129,  C}, 
BefiunutnoiT,  51,  7;  43,  32  oi  acq. 

'  He  waa  confined  &  prisoner  on  parole;  Qiratid,  "Eeeai,"  II,  189  (Aries), 
23  (AiA). 

*  U  Fart.  p.  431. 

*  51,  7;  43,  22  et  teq.  CJ.  "ComL  du  CiAlelet,"  S  73.-  But,  eftnerally 
Bpc&king,  it  waa  not  allows  to  throsv  him  "in  vincntn  et  carccrem  it  woa 
Buflincnt  if  he  were  prevented  from  taking  flight:  Loening,  "  Vertrft^bnich," 
p.  239. 

*  An  indirect  means  of  compulsion  in  this  case. 

'  Jran  Faiire,  "Inst.,"  I,  3,  a.tks  if  one  can  bind  oneself  "ad  carcerem  vel 
ful  tenendum  oatagia";  cf.  i,  6;  D'ArgenlrS,  on  "Bret.."  11";  Beaumatwir,  61j 
7;  fort  y  riaya'  imprisonment  at  the  must  (cf,  pledce)  1  A.  C,  Bret,,"  311,  312; 
ReKulation  of  l.he  Coawl.-^  nf  Touloiwe,  llflS..  12D0;  "  F.  de  Bt%m/'  r.  16.— 
Prohjbitioo  in  13&6;  I-'rioul  in  139Ci  Miian  in  1577. —Germany:  Kohter, 
pp,  67,  37ft. 

'  At  Bai«-Campfig&e,  instances  are  found  until  the  aehteenth  cmtury: 
ffuW,  IV,  880. 
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the  "obstagium"  or  e3dst3  together  with  it,  retained  under  its 
primitive  form  many  of  the  former's  characteristics;  it  differa  in 
that  bodily  responsibihty  of  the  warrantor  passes  into  the  back- 
ground; it  is  no  longer  anything  but  a  satisfaction  which  is  almost 
equivalent  to  a  payment,  and  which  consequently  prevents  the 
fortuation  of  the  obligation  rather  than  guarantees  its  carrjing 
out.  It  14  formed  by  way  of  "fides  facta"  at  first,  and  tlien  by 
(aith-pLedging  or  the  blow  with  the  palm  of  the  hand.  In  the  first 
case  the  debtor  holds  out  the  "fcstuca"  or  the  "wadiura"  to  the 
surety,  and  the  latter  in  his  turn  gives  the  object  which  he  has 
received  to  the  "fidejussor";'  in  accepting  it  the  "fidejussor" 
releases  the  principal  debtor  ^  and  takes  the  debt  upon  himself.' 
This  is  at  least  what  seems  to  result  from  tliia  obscure  5>inl>oli5m 
if  it  is  interpreted  with  the  assistance  of  the  early  system  of  surety- 
ship, of  which  it  thus  reveals  the  characteristics  within  narrow 
limits.^  With  the  practice  of  faith-pledging  or  the  blow  with  the 
palm  of  the  hand  the  institution  may  have  become  more  flexible; 
its  effects  are  no  longer  imposed  by  the  forms  which  it  assmni-s; 
at  the  same  time,  the  influcu'ce  of  the  art^aie  "obstagium"  is  felt 
less;  thus  changes  are  faeilitatei}. 

In  view  of  these  formalities  and  the  influence  of  the  "obsta- 
gium," one  has  no  dilfipulty  in  seeing  that  the  early  surety 
had  neither  the  privilege  of  having  the  principal  debtor  pur- 
sued before  himself  nor  the  privilege  of  contribution,  and  that 
his  obligation  could  not  be  transmitted  to  his  heirs.'    (1)  He  does 

'  Frukkiah  and  Lombard  practice:  Esmein,  pp.  47, 73:  Frankm,  { It'.Sofm, 
op.  cit.:  Vol.  de  LUxre,  "LauncgiM,"  pp.  184.  215.  Cf.  Hfoentn.  '"N,  R.  H./' 
l^fiO,  45G;  Tkivenin,  "Icxtcs,"  no.  U».  etR.;  Rarih-C:  "Ft>nn.,"  n«.  4ftS: 
"Itolh.."  182,  360;  "Liut.."  :(2  wg.,  128;  PonJeiwiM.  "Dip  ,"  nn.  424;  "B*3.,'' 
»pp.  4;  D.  VaUarlie,  "Frcuves,"  n«.  nfe;  ■'  L.  Fr,  Cbwn.,"  16;  F-iiH  *f  Cliilpcrio, 
6  Igoin^  HUretV  for  tmtsdf);  "  Aripr.  rf  Alb  ''  II.  21:  within  three  days  the 
dci>tor  liim-wlf  mn.-'t  liboratc  thn  "wiitJia"  hy  fiiniMluiiK  "fidejuaaorw";  if 
DDt,  tte  has  to  nav  12  aniin  for  e&ch  day  he  delays. 

*  The  "wft^a^'  is  lihcmted:  "Liut.,''  37.  728;  -Rath.,"  300. 

*  Thenpeforth  ho  has  the  debtor's  pledgp.  MiA  it  is  understood  that  he  can 
TTAlize  iirx^D  il^  hut-  one  thine  that  \a  not  clenrly  explained  in  ihL*«  art  ia  th« 
hindinK  of  hinwelf  towards  the  creditor;  in  order  that  tiiis  should  happen  it 
would  have  been  DectHnary  for  him  to  have  fciven  the  err^ltur  hU  own  "vri^ 
<iiuni."  It  haa  been  maint^ned  that  the  "  festucn"  thai  waa  i^vei)  him  oiiKhi 
toecr^-c  to  «UTy  out  «xecutioD  upon  tlic debtor:  "L.  Sal.,"  SO,  3.  Cf.Schntair, 
p.  200. 

'  "Joetiee,"  10,38;  Fm«n,n.  107;  "Cart.d^St.  Victor."  no.  143;  lyAwwnamj. 
no.  54.  —  C/.  Simple  guaranty  by  verbal  engagement  in  the  "Summa  Nonn., 

89,  3, 

»  E*rMn.  "N.  R,  H.."  18.S7,48,  by  means  of  the  general  idea  of  tb»intraii»> 
misRihility  of  debta.  whether  thev  be  thoso  of  sureties  or  thoce  of  the  principal 
debtors,  explains  varioue  rules  of  tlie  ttomnn  law;  namely,  that  one  can.  neitoer 
stipulate  nor  pronuse  anything  to  take  efft^t  after  one's  deiitK.  Paasivc  intran** 
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not  have  the  privilege  of  having  the  principal  debtor  pursued 
first;  his  responsibility  is  not  secondary,  as  in  our  day;  he  is 
kept  in  the  foreground,  just  as  is  the  principal  obligor,  and  he 
covers  the  debtor.'  One  may  even  aak  if  the  latter  is  not  entirely 
freed,  at  least  as  regards  the  creditor,  simply  because  he  has  fur- 
nished a  surety;  it  ia  incumbent  upon  the  surety  to  get  the  debtor 
to  cany  out  his  undertaking,  but  in  no  case  would  the  creditor 
have  the  riyht  of  prosecuting  the  latter;  he  can  only  make  appli- 
cation to  the  surety.  In  other  woid».  the  surety  is  responsible  to 
the  creditor  and  the  debtor  to  the  surety.  Such  is  indeed  the 
tendency  of  the  old  Germanic  law,*  and  the  docunjents  of  the 
Frnnkish  period  sometimes  .vield  to  tliia  tendency  by  freeinj? 
the  principal  debtor  ("is  qui  sub  fide  jussore  discesserit") '  or 
even  by  permitting  the  debtor  to  pet  as  surety  for  himself,  which 
would  have  no  meaning  if  the  creditor  had  been  able  to  attack 
him  merely  in  his  quality  of  debtor.*  In  other  cases,  under  tlie 
Roman  influence,  they  permitted  the  creditor  also  to  act  against 
the  debtor;'^  butj  as  a  general  thing,  if  be  proceeds  in  that  way,  the 

mtssibility  of  penal  actionfl,  passive  and  active  irtranamisaibility  o/  the  actiona 
"  vindictam  epirantes,"  and  "adsLipulatio":  Ptrt^e,  VAQ.  Cf.  the  rule,  "The 
livinn  cannot  distrain  upon  the  dead";  potl,  "Distraint";  Daresle.,  pp.  77,  9-t, 
9-'>;  Argau,  11,7.  The  king  does  not  pay  the  debts  of  his  predecessor:  IsamlteTl, 
I,  279, 

'  Explanation  given  by  Esmein,  p.  87 :  "One  -does  not  always  choose  one's 
debtor  [far  example,  in  the  case  of  an  offen^ej;  one  chooses  one's  surety  and 
tskca  PBje  that  he  ia  wlvent,  bo  that  it  ia  more  natural  to  pursue  the  surety 
than  the  debtor." 

•  Denmark;  "JUt.  Lov.,"  2, 62, 64;  he  who  gives  surety  is  not  responsible  to 
snyother  person  excepting  thesurety;  DaTe»le,pp.  113,2ti3;  "  Lib.  Pap.  Roth.," 
178,  3. 

'  "Burp.,"  19.  5;  4,  7;  83.  1;  "Sal,  Extrav.  B,,"  6  (Hcssela):  the  debtor  is 
relfiaaed  if  the  fidejussor"  diea  after  having  received  the  pledge;  "L,  Fr. 
Cham,,"  16;  "Roth.,^'  245,  366;  "Ratf^h.,"  8;  "Aiet,,"  21;  "IJut^"  36  eUe», 
A  suit  in  61J2:  Bethman»-HcllK>.,  "Civilproz.,"  J,  558;  Gfffchm,  "Sal.,"  p.  2&7 
(btbl.). 

*'  Edict  of  CKilperic,  ft.  Accordine  to  the  eomTnon  opinion  pointed  out 
above  in  the  first  place,  the  "festuca '  passea  through  three  hands,  just  as  in 
the  naae  (it  the  giving  of  Burety  by  a  third  party:  G&ffcken,  "HbJ.,"  271;  Sehroeder, 
p.  291;  Sahm,  Ice.  dt.:  "EheacM.."  p.  41;  ffrumier,  ll,  368;  Esmein,  p.  83; 
rranken,  p.  234;  Heuskr,  11,  242;  Huber.TS ,  875;  "N.R.  H.,"  1878,  342;  1880, 
77.  Cf.  "Jlit.  Lov-,"  II,  104.  _ 

'  Tlie  privilefie  of  fJthausting  the  remedy  agaiast  the  principal  debtor 
before  proceeding  against  the  surety  did  not  exist- — at  least,  on  principle — 
before  the  time  of  Juatiniiio,  "Nov,,"  IV.  We  read  in  "L.  Rom.  Wis.," 
"Gaiua,"  2,  9,  2:  the  creditor  has  a  Hght  to  pursue  either  the  debto?  or  ttw 
■"fidejuBBor'' at  hiewill:  "Liut,,"  lOS;  "  L.  Sal.," et(.  (e/,  t.  50)  tpeifcken, 
287);  if  they  are  both  alive  the  debtor  ia  first  held  Uable  to  pay,  "N.  B.  H.," 
1880,  457;  ISTS,  339.  Fine  for  the  debtor  who  allows  the  surety  to  be  dia- 
trwned  upon:  ^•Burg.,"  19,  8,  S;  "Liut.."  40;  "Et.  de  St.  Louis,"  I.  122 
(choice  of  a  creditor).  A  tnple  summone  of  the  debtor  in  the  law  of  the  Bur- 
gundiaiu  and  the  Lombards:  "Both.,"  245.    But  it  ia  not  oocessary  for  the 
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"fidejussor"  is  liberated,'  and  in  any  event,  the  surety  who  is 
prosecuted  in  the  first  place  is  under  the  necessity  of  gi^  iug  aiitis- 
factiun.  This  surety  is  not  able  to  sei)<l  the  creditor  away  and, 
tell  him  to  fiist  of  all  vnrry  out  hia  vengeance  on  the  possesstans 
of  the  debtor,  which  rule  is  still  found  in  the  thirteenth  centuiy 
in  ninny  of  the  hooks  of  Customs.^  Thus.  Beaumanoir,  43.  21. 
asMumes  that  tlie  crolitor  asks  the  surety  to  "act  hke  a  good 
surety"  without  the  debtor  being  informed  of  it;  the  surety  has 
the  choice  of  paying  at  once  or  giving  a  suificicnt  pledge  or  nam 
so  as  to  gain  time,  obtain  enough  to  pay  or  to  proceed  against  the 
debtor*  l"his  surety  should  do  everj'thin^  in  his  power  to  assure 
the  payment  of  the  <!ebt;*  he  must  busy  liimself  in  order  to  make 
the  del>tor  appear  in  court,*  and  bear  with  the  whole  weight  of  his 
moral  authority  or  physical  auiliority  so  as  to  compel  him  to  ^vo 
satisfaction.*  Against  the  surety  tlie  cre<litor  is  armed  with  the 
forcible  means  of  action  of  the  old  law,  the  physical  constraint/ 
and  especially  private  distraint; '  and  in  his  turn  the  surety 
makes  use  of  them  against  the  debtor,*  who  is  held  liable  towards 

erwlitor  tn  prwvB  the  insoh-encv  of  the  debtor  in  order  to  pursue  the  surety: 

-Itntch./'Ji-    Cf.  Petnw,  II.  27. 

>  "Faux  Cap.."  III.  .m;  "L.  Rom.  Cur,"  22,  12;  Emiein,  S6;  Baluxe. 
"Cap,,"  I.  154;  Paul.  "Sent.,"  U,  17  (e(Tw;t  of  the  "litis  contestalio"j.  At 
NeuifhStel,  Switzerland,  until  18.15,  the  creditor  who  in  the  first  pliirc  jtiiraiia 
the  debtor  thereby  lose*  all  rccouree  against  the  surety ;  Wuier,  IV,  li.^;  Snibbv, 
III.  308. 

»  "Et.de St.  Louis,"  1, 122;  "A.C.,  Boui«.,"  5, 3;  "Lille,"  143;  "Tfrnloiisc." 
76;  "M.jntiw[li<?r,"  73;  "So.<-hsfnsp.."  Ill,  85,  1;  "Schwnberap  ,"  1.  6.  N» 
prelimiiitiry  liomindation  of  the  debtor:  tfea umo no t'r,  43,  1,  Bu-t  the  slirvty 
act!  imprurtmtiy  (>y  nit  piittini;  thj±'  point  in  issu*!  ibid.,  4S,  10,  12;  I'atquifr, 
"ln.-il.,  p.  585;  tho  dchlor  and  the  surety  n\n  hi?  prosw^utisl  for  dohtu  nvifd  la 
the  kinp!  withi>ut  any  examiiiiition:  "  F.  de  Bt^'uran"  od.  MatHTt.  p.  2SH  frfnun- 
ciationof  the  throe  Roman  privil^itts  of  exhiiuKtinR  the  rsraedy  uKsiaH  tha 
prtni?ipal  dchtor  before  proci-editig  n^aiusb  the  surety,  contribulioti^  and 
as«i|^mi>at  of  the  dc'edV 

'  "Simima  Norm.,"  .50,  7.  It  ie  cli-ir  ihot  by  this  means  pragrees  wm 
being  mode  tfiwards  the  reenfoution  of  the  subaidinrj-  charaeter  of  a  surely. 

•  W'hich  in  done,  for  enample.  by  his  eeiain^  tlie  |)osawaiinu,  or  even  the  fwr- 
90Rof  tliedi^btor,  pnd  handing  them  over  ifi  pa>-iii(ait  10  the  er«*iitor.  Giwaiplft 
in  PtrtUe,  Inc.  tit,;  "  Btirg  '"  10,  7. 

•  BtavmnnoiT,  43,  25;  GlanvHU,  X,  5,  S. 

•  Pert»;#.  IV,  505. 

•  ".\M,de  J6nM.."  "C.dcs  B-."39,  5S.  SO.  112;  "AIms."  7  in  •'Olim,"  IV, 
L486;  "Conat.  du  Cbiltelet."  71  (by  virtue  of  aBpecial  elouse).  Bui  acrording 
to  Braumnnotr,  43.  18;  24,  30,  the  suietydo««  not  pledge  Ills  body;  "T.  K.  0.. 
Nonn.."  52. 

■  "Liut.,"  108  ft  acq.;  Btaumanoir,  43,  1^;  30.  .51     ifij.    In  the  County  of 
Clermont  no  one  con  have  recourse  to  hiti  tiurcty  by  indng  him  up  unlois  be 
makes  a  r-omplttint  at  Irw,  excoptinK     Crril  aad  in  a  few  other  plft^e^: 
Cangr,  see  "AbaBdum";  •■  Aas.  dp  Jifrus.  "  "C.  des  B  ."  76,  77. 

■  Even  beiore  he  has  been  pureiiBd:  "Liut  ."  3!t,  40;  "Burp  ."  10,  »2.  OB; 
"Extr.,"  21,  8.  But  the  "  L.  Burg.,"  da^s  not  make  any  mention  ot  a  diatnuai 
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hini  in  double  the  amount,^  It  is  even  noticeable  that  in  this  mat" 
ter  the  employment  of  distraint  by  self-help  is  maintained  much 
longer  than  in  the  case  of  ordinary  debts.'  (2)  Between  fellow 
"  Hdejusaores  "  there  was  neither  contribution  nor  recourse.*  The 
creditor  waa  authorized  to  reclaim  the  entire  debt  from  either  one 
be  pleased;  *  the  others  were  ihm  freed  by  one  payment,  and  tbey 
neither  had  to  contribute  iu  advance  to  the  "solutio"  nor  to  in- 
demnify the  "  solvens  "  afterwards,*  (3)  Finally,  as  a  last  charat> 
teristic  of  the  old  "fidejuasio,"  the  obligation  of  the  surety  did  not 
pass  to  his  heirs  '  but  died  with  him/  which  made  of  it  a  very 
frail  guarantee  in  one  sense,  while  it  waa  a  very  powerful  one  in 
another,  owing  to  the  rights  which  it  gave  to  the  creditor.  It  is 
probable  that  this  risk  was  lessened  by  increasing  the  number  of 
sureties. 

§  41G.  Modern  SuratTshlp  wa»  developed,  like  the  Roman 

"fidejuasio,"  by  way  of  a  si)ontaneoits  progression  in  legal  ideas; 
in  proportion  as  the  payment  of  debts  became  better  assured  by 
force  of  law  and  morab,  suretie^i  became  less  useful; "  they  ceased 
to  be  30  strictly  held; "  their  undertaking  became  entitely  acccs- 

practiaed  by  the  croditoT  upoo  the  debtar;  the  aaly  qiiestian  deult  with  la  one 
rela-ting  to  a  summond  made  for  the  sake  of  form;  the  aiirety  is  rospouuible  to 
the  erwlitor  and  the  debtor  to  ths  surety.  —  Eantein,  p.  90;  Dureste,  113 
(preliminiLry  plixlge  givon  to  the  surety);  p.  193  (privilege);  p.  150  (saliiry). 

'  "L.  Fr.  Cham.,  16;  "Cap.  ilo  Pari,  fias.,"  27;  Papkm.ii,  S;  "Liut.," 
108;  Sichd,.  "Bcstr,  d.  Vertra^br,"  10;  Eemein,  8*,  97,  137.  The  same  in 
Hindu  law,  Irish  law,  etc.:  hosnlemttkjft  p.  153;  Dnresle,  "Etudee,"  p.  77; 
CMiMt,  "N.R.  H,,"  IS95,  6.j3.   "A.  ttepenai"  Rt  Rome. 

*  Beauman<fi,r,  43,  15;  "£t.  de  St.  Loma,"  1,  122;  '■Joaace,"  19,  26,  47, 
174;  "hA,  Droii,"no,  194;  "  Ass-idcJ^nia.,"  "C.desB.,"  74;  "A.  C-,  ArtoU/' 
22,  4;  "A,  C,  Bayonnc,''  153. 

■  GlanviUe,  X,  5;  "Asa.  de  Mr."  "C.  deg  B,,"  72,  78;  '"Const,  du  ChAt.," 
73,  76;  Bm-umanoir,  43,  7,  5;  "Montpellier,"  72;  Pasquier,  "Inat.,"  p.  58t).  — 
Dareate,  p.  90. 

■  He  cbosa  the  one  who  appeared  to  be  in  tlw  better  position  (the  one  who 
was  apparcDtly  more  solvent). 

'  The  "aolvens"  oould  only  oak  the  others  in  a  friendly  manner  (or  an 
inuaedlatQ  coatribution  ur  a  promi5e  to  indemnify  turn;  he  waa  not  sure  uf 
obtaining  it  unless  it  had  been  previously  aRreed  upon. 

*  Caiua,  III,  120  Capotiaor, '  " fidepr-omiidor ");  "Eurg,,"  82,  2;  Opit.  of 
<s.  i'2;  EiTnein  S9.  —  For  the  Feudal  Period  c/.  "Sumnia  Noftn.,"  59; 

J.  li'tbtlin,  129;  "C.  des  Bourg.,"  78.;  P.  de  Fontaines,  9,  S;  Beavmanoir.  43, 
4;  ■■  Joatice."  II,  12,  3;  BoiUarie^  I,  101;  " Montp«IIier,"  13;  'A.  C,  Bourg.." 
78.  —  Cf.  Dig.  X,  3^  22.  and  the  CommeataricB  of  HostierigU^  0.  t}ixrand,  etc. 

'  It  has  been  said  tnat  a  kind  de«d  was  personal.  But  it  ia  just  when  it 
becomes  a  kind  deml  that  suretyship  becomes  hereditary;  Eemein,  "N.  R.  H.," 
1897,  51;  Darcste,  p.  "6. 

*  No  forniB  for  auretyahip  <cf,  BeaumanoiT,  39,  69;  "Summa  Norm.,"  Si),  3) 
no  more  than  for  ordinan-  coutrocta;  "Roisin,"  25,  47. 

'  Joint  debt  or  "  solidarity"  Waa  not  difltiaguished  from  the  old  suretyship: 
it  goly  squired  a  speoi&l  existeace  wh&ik  euretyahip  took  on  it?  new  form  and 
lost  ite  harshness:  Xr^ou,  book  IV;  GlAiaen,  Vtl,  59Q, 
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sory;'  it  was  tlieir  possessions,  and  not  their  persona,  that  the 
creditor  attacked;  also,  tlie  heirs  of  the  surety  had  no  right  to 
try  to  escape  from  tliis  burden.*  By  this  means,  what  the  creditor 
loses  on  one  side  he  finds  that  Ike  gains  on  another;  if  his  remedy 
against  the  surety  Ls  less  severe,  it  is  the  more  certain.  Already 
in  the  thirteenth  century  the  "  Grand  Coutumier  de  Xonnandie"  * 
contrasts  the  ample  surety,  whose  obligation  is  personal,  with 
the  surety  who  undertakes  as  a  "surety  and  debtor,"  —  that  b 
to  say,  one  who  hind^  both  himself  and  his  heirs.*  Inherita- 
bility  soon  becomes  the  rule.  For  his  part,  the  creditor,  whose 
protection  gathers  strength  and  who  seeks  property  rather  than 
u  person,*  13  under  the  obligation  to  prosecute  the  debtor  before 
doing  anything  else,  ami  it  is  only  when  it  is  well  proved  that 
the  latter  is  insolvent  that  the  creditor  can  have  recourse  to 
the  surety;*  the  latter  is  only  a  secondary  debtor,  a  "segond 
detors,"  as  the  Assizes  of  Jerusalem  sa}'.  Excepting  in  a 
few  belated  Customs,  the  surety  has  the  Roman  privilege  of 
ranking  in  order  or  of  having  the  debtor's  property  pursued 

'  ConsMiueiiPK!:  Pothier,  '■Oblig.,'"  373  (dday,  pliyfiiea.1  compulsion). 

^  TIlc  obli^ibtion  of  the  pledge  became  licrodil&ry  sometimes  a  conso- 
qtiCDcc  of  a  privilcsc  (claims  of  llie  sovereign.  Beiiamonoir,  43,  9).  sometimes 
as  a  POMequenceoI  a  special  claiucor  of  tlie  fonn  which  it  took  on  ("pleiKerie 
Blipuluire"^:  BwUane,  I,  101):  P.  de  foiLtaine*.  9,  5;  Imbcrl,  111.  10;  finally  it 
passed  to  the  hcira  when  the  surety  had  been  sued  at  law:  Bmunianoir.  43,  4. 
Cy.  "L.  Rib.;' 67,  I;  Dig.,  50,  17,  139;  fiemetn,  "N.  R.  H.,"'  18S7,  57.  Ao- 
cordiog  to  the  "Ass.  de  Jdrus.,  '  "C.  dea  D.,"  7S,  the  poceHtsbna  of  the  surety 
am  i^UwJ  and  eold  if  the  debtor  i»  insolvent;  in  faot,  awiuninK  t!i«t  he  ia  not 
de^id,  he  Bbould  have  pai'd  or  ^ven.  pledgee.  In  a  gelieraJ  way,  one  con  say 
that  the  rca«on»i  in  favor  of  intrftnstnissibility  no  longer  existed,  and  that 
the  eJauae  of  heredity  waa  implied.  Pout,  "  laJieritances."  CJ.  En|rlish  law, 
claiisesof  this  nature  ("specialty  binding  the  heir");  Htmter,  IL,  548.  Heredity 
according  to  ihe  "Schwabenspiegel."  VII,  '289  (Stobbr,  191). 

'  "Summa,"  59,  Sfl;  Bouiaric  1.  101;  *'L.  d.  Droiz,"  143. 

*  The  heira  are  the  j.iledKifl  of  rhance:  " fiumma,"  60,  12. 

*  Provided  tliat  the,  puntuit  of  ihe:  debtor  ia  not  itoo  ditlicult,  tuid  that  it  u 
not  Bimply  to  avoid  this  pursuit  thai  one  has  had  retourec  to  the  "  fidcjuasio," 

*  The  surety  piLreueii  by  the  cmJiti.T  liwl  two  me&as  of  defense  in  our  old 
law,  —  gne  of  C^tQawT  oriRin,  and  ihc  other  of  Roman  orij^n:  1st,  the  dv- 
fm*e  aj  warranty  qUowed  him  to  interplead  the  principal  debtor  (or  hia  fellow 
"fidejuswres"):  J.  rffbdin,  124;  BeaumiinMr,  43,  21;  "Gr.  Coiit.  de  Norm.,*' 
GO,  89.  — 2d,  the  prirHegt  of  hantif  Ihe  rtmeil^  agatnel  ths  principal  dtbior 
exkajistai  before  Ihe  surety  was  proc-etdeii  against  (Glniwitls.  X,  3,  4;  "A.C., 
Anjou,"  I,  32S;  cf.  "Et.  dft  St.  Louis,"  I.  122;  -L.  dca  Dmir,''  620;  Boularie, 
I,  120K  by  means  of  which  the  "fideju.wor''  muJccs  the  creditor  pursue  the  prin- 
cipal debtor  before  proceeding  asainst  him:  "Bret.,"  150,  207;  Moaner,  II; 
tmbtrt,  I.  20;  Rebuffe,  "De  Lilt.  Obi.,"  I.  2,  45;  Pothi«r,  "Proc.  civ.,"  no.  90. 
The  defense  of  warranty  is  especially  serviceable  to  the  euretv  who  has  n- 
pounccl  the  privilege  of  ha\'ini;  tht-  priiicipal  debtor  pimueil  before  himwM 
or  of  contribution.  This  w(«T(inty  in  pc-rwnal  matlen},  or  timplf  ayirfanly  (the 
flurety  not  bcirw  put  outside  of  t6>e  law)  is  contraatMl  with/ormaf  wamnlji  (fn 
teal  nutters):  Srnian,  148. 
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before  himself.'  With  the  ordinary  surety,  who  \s  held  second- 
arily and  in  default  of  the  principal  debtor,  is  contrasted^  the 
surety  who  is  jointly  and  severally  liable,  and  who  is  looked  upon, 
owing  to  a  curious  inversion  of  historical  sequence,  as  ha\'ing 
renounced  the  privilege  of  having  the  principal  debtor  pursued 
first.'  though  it  was  the  ordinary  surety  who  acquired  it.  The 
privilege  of  contribution  *  could  not  fail  to  be  joined  to  the  privi- 
lege of  having  the  principiil  debtor  pursued  before  tlie  surety;  * 
the  same  reasons  of  equity  caused  it  to  be  admitted  in  the  fif- 
teenth century  by  judicial  practice,  and  a  little  later  even  the  surety 
who  had  paid  without  asking  for  contribution  in  the  payment  of 
the  debt  obtained  an  action  against  his  fellow  "  fidejussori^s."  ' 
The  recourse  of  the  "fidejussor"  against  the  principal  debtor,''  in- 
stead of  being  carried  out,  as  it  was  formerly,  by  means  of  private 
distraint,  offered  no  other  peculiarities  excepting  the  possibility 
of  making  use  of  the  rights  and  actions  which  belonged  to  the 
creditor*  ("benefit  of  the  aasignment  of  actiona").' 

■  Italian  statutea  citM  by  Perdle.  IV,  am. 

'  He  wha  aflsumfta  the  chfljicter  of  a,  surety  dod  debtor  bmda  his  heira.  and 
sametLmca  rcleas«t  the  print^ipal  d>i'hU)r;  then  the  clause  bieans,  the  acceptaJice 
of  a  at}w  dt>htot  instead  ol  the  old  one:  "Gr,  Cout.  de  Norm,,"  60;  "L.  d. 
Droiz,"  143. 

*  P.dtla  Jank»,  II  338,  345,  states  that  it  was  cuatomaiT  to  renounce  the 
privilpg«8  of  bavitig  tlic  prinPipfJ  dfibtjir  pursued  before  the  surety  iind  of 
contribution.  Tlie  legal  surety  did  not  ■enjoy  the^e  advantanci  <biit  tt  wita 
otherwise  with  his  warrantor),  nor  did  jointly  liable  joEnt  debtors  (even  in 
countrtfis  of  written  law,  although  they  say  the  Novella,  seems  to  hAve 
grantwl  them  both  th<Me  dtfcnsesi,    Cf,  Lay^l,  '-iSH',  L'Hommeau,  p.  312. 

•  "Bpncficium  novni  ftonstilutionis'':  "Nov.,"  4;  Pefftle,  IV,  510;  '^F,  de 
W&in;'  ed.  -tfctfUM,  p.  294, 

*  Right  ot  interpleading  his  feilov  sureties  (warranty):  also  the  Roman 
privileKp  of  contribution:  Manner,  29, 23;  "  Roiain,"  p,  47;  "A.  C,  Anjou,"  II, 
441;  IV,  252. 

'  D'MrpenJr^,  on '■Bret.,"  Art.  2B3,  C/.  Paa^iiur.  "  Inst..*' p.  5W._ 
'  The  liens  which  aerompanied  recourse  of  the  "  fidejuH.wr"  against  tine 
principal  debtor  ctisnppearixl  from  the  Cuiitiima  (ef.,  however,  "Brut,,"  2(M) 
at  the  sajnc  time  as  certain  unfavorabU;  rulea  which  were,  so  to  speak. _  ita 
counterpart:  ao  recourne  if  he  deniea  his  obligatioa  and  it  la  provcxl  ogniuat 
him:  /.  ii'lbelin,  117,  126;  "C.  dea  Bourg.,"  69  (loss  of  the  riftht  to  reply  in 
Court)' "Toulou9«,"  7,^;  Beaumanoir,  43,  6,  3S;  '-Joatice,"  18.  7,  3. 

•  "Counter  oertiEcate  of  warranty"  drawn  up  by  the  notary, 

■  Italian  §tatuteB  after  the  fourteenth  eenlury :  Pertile,  IV,  .50S;  "Toulouse," 
81.  By  hifi  own  a^t  the  creditor  loaea  the  fM?curitiea  of  payment  which  he  had 
at  the  time  ot  the  giving  of  surety;  the  surely  i.H  dischargwl:  P.  de  la  Javis, 
II,  342.  —  Novation:  Beanmanoir,  4^,11,  12  (reapite);  "  \ss.  dej&i.."  "C.  de* 
B,,"  71,  73,  79;  "Coiwt.du  ChAt.,"  S  79  (grantingof  a  term).  —  Caaa  in  which 
the  eurety  can  demand  hia  rcleiwe  by  the  debtor:  "  Vrrnit  od  inopiam,"  Stat- 
ute of  Trieste,  IS&O;  at  the  -end  of  a  year,  Ravenna,  1471;  of  ten  yeora,  Bcsscia, 
1313;  Poiquier,  "Inat.,"  p.  595;  "Siote  Part.,"  V,  12. 
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Topic  8.   Execution  vroy  Possessions,  and  Real 
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(  417.  Mcviiblea  tuv  the  Sc&t  or  DcbU. 
1 418.  Plt«clgiT!g  of  Movables  busod 

upon  an   Agreement.—  (.4) 

l^ly  Coacvpliaa. 
5  419.  The  Sjune  — (B)  TBe  Pledge 

poESes  to  the  Conilitiun  o!  lui 

Aci«»9orv  f5eciiritv. 
S420.  Private    libtniiiit  ("Pigner- 

atio")  upon  Mov»!jI*!s, 
J  421.  Pl^ge  by  Ugal  proeeM.—  (A> 

Barbarian  Lowa. 
5  422.  Tlip  Siuiie.  — (B)  Coatomary 

Law. 

§  423.  Exetnition  Upon  ImmovaMea, 
Origin   of   Dislraiot  upon 

S  424.  Land  Dbinunt  and  Its  Pro- 
cedure. 

S  425.  Tbe  S&aie.— (A)l>KumQDtar7 

Rifht. 

}  426.  The  SEime.  —  (Bj  The  Dialnunt 
Proper. 

S  427.  The  Same.  —  (C)  PubUc  An- 

noiincremenls  and  An&rd. 
§  42S.  Tlie  Satne.  —  (D)  Prpfereutea. 
I  421t.  Tlie  Same:  Later  Law- 

§431.  The  Satne:  (I)  Sola  will  Re- 
demption, 


i  432. 
i  433, 
i  434. 

S  4a5. 

S436, 

{437. 

i  438. 

{439. 
i  440. 


441. 
442. 

■143. 
:  444. 


The  Same:  (11)  Land-Gage. 
TlipSamc:  (III)  "Bond?' 
The  Same.  —  I.AJ  The  Geooral 
Bond. 

Thn  Same.  — (BJ  Tho  Special 
Bond. 

Ttie^amp.— (C)  Compariscmo/ 
ike  General  Bond  lutii  the 
Bpeoial  Bood. 

The  Same:  Hypothec-Mort- 
gage. (1)  Countries  of  PuIj- 
lie  Nam. 

The  Same:  (2)  The  scwjtlled 
"Customary  Common  Law." 
Mortgage  is  Cnyiiable  only 
by  Notarial  Deed. 

The  Samp;  Every  Notarial 
DenI  ImpIiEs  a  General 
Mortgage. 

the  Same:  Jn^gmetit  Lit'n 
("Judirial  Hypothee"J,  Ev- 
ery Jiiiigm^nt  Impiies  a 
Grneml  Murtpatte-Lien. 

ImiiJiwl  Lictis  (Hvfiolht^ea). 

CoruKKiuena'a  of  the  Mart- 
gage 

"Clearance-" 

Itevululiooory  Law, 


§  417.  M«v»ble»  are  the  Seat  of  Debts.  —  In  the  old  times  it 
was  the  person  of  tlie  debtor  tUat  iinswered  for  his  debts.  As  a 
consequence,  movahles,  which  arc  a  part  of  his  person  ("oasibus 
inluerent")  were  made  liable  also.  Tlie  debtor  gave  his  niov- 
ablies  as  a  pledge  to  the  creditor,  or  else  the  latter  di&traincd 
upon  them,  if  payment  were  not  made.'  Immovables  escaped 
creditors  because  they  belcinge<i  to  the  family  or  to  the  tribe  rather 
than  to  the  individual:  ''He  who  has  only  immovnbles  is  insol- 
vent."' The  feudal  system  strengthened  this  rule;  in  fact,  the 
vaasol  and  the  copyholder  were  not  permitted  in  incurring  debts 

'  Linjstl.  Exmtin,  p.  IGS.  DiflGcultiei4  in  admitting  of  di.'ttrainl  upon  im- 
inoviiblit^,  and  even  when  it  was  ailmitted.  the  tmljijidiiu-y-  character  which  it 
always  hibd :  Bfwuirwiwtr,  54.  "L.Sal., "W:  the  creditor  can  only  disLnun  Upon 
movables;  5S:  the  inaolvent  debtor  has  ^vcn  the  crwtilor  hia  "facultas";  that 
bto8oy,hi.t  movables.  C/.  Gejfc^n,  pji,  ISO,  ^18.  English  law:     £im«n,  IQ4. 

*  A  Oermaa  axiom. 

«63 


IVJPIC  8]  EXECnnON  UPON  POSSESSIONS,  REAL  SECDIUTIKS  [§  41$ 


to  invoK-e  the  property  right  of  the  lord;  it  was  also  said  tliat 
"Fief3  are  not  liable  for  any  debt."  Tliis  was  in  iiwroni  with  the 
persistent  tendency  in  the  direi-tlon  of  llie  coiiBerviiitf  of  reiil 
property  in  families.'  But  we  have  already  seen  liow  these  old 
ideas  which  were  so  contraiy  to  the  rules  of  the  Roman  law  dis- 
appeared or  became  weakened.  The  ctinsefnieiict  was  that  it  he- 
came  possible  to  distrain  upui)  immovables,  and  tliat  the  entire 
inheritance,  and  not  only  a  certain  category  of  possessions,  were 
liable  for  debts.  Even  although  the  principle  of  the  very  anrieiit 
law  was  completely  abandoned  from  the  fourteenth  century  in 
France,  the  heedlessness  of  the  legislators  has  preserve*!  trace*  of 
it,  even  in  the  Civil  Code.'  In  England  it  has  lasted  almost  to 
our  own  day.' 

§  418.  Fledging  of  Morables  bwed  upon  an  Agreement.  —  (A) 

Earhj  Conception.  "Without  po^yes'sion  tlicre  is  no  pirdge,"  one 
can  say,  because  the  old  law  only  recognized  that  which  the  Ger- 
mans call  the  "Faustpfand,"    pledge  of  the  hand,  pledge  given 

I  ConBcqueooes  of  the  rule:  1st.  Ooly  movablee  can  Yw.  diEtnuniOd  iiihjh  in 
the  vtiry  old  law;  in  thi;  later  law  iininovableit  ctui  onl.v  dii<iriLiticil  uimn  if 
there  arc  no  movablpa  or  if  the  latter  are  not  suffirirnt  to  pay  oft  \\ve  rmlmirn. 
— _2d.  In  a  auccesakin  only  the  heir  of  the  movablca  has  to  pay  thr  iJul)ii;  the 
heir  of  the  immovables,  or,  at  least,  of  the  persoimJ  bclunidngfl,  reeeivca  tUwn 
without  contriliiiting  to  the  imyment  of  the  dehtBi  thii  ehtirgc  of  thr  del>i« 
aUo  falla,  if  there  arc  no  movoiDlet!,  upon  tbc  immova.t>U-  iicc|ucntfi  whioh  lii'lung 
to  the  heir  of  the  movabiM:  fir.ii<ii,niniAT ,  \2,  6,  ("'/.  ./«  Fon(nij,49,  \>.  IM. 
City  Cai^dU,  on  "Niv.,"  S5,  4;  "Thia  article  was  piwBi^  at  the  time  wli'-n  tht- 
pf-ncral  opinion  of  the  courts  of  the  CuBtnmiiry  countri'M  of  France  voh  thitt  tlic 
heir  of  the  movableBouglit  to  paj  the  debts  upon  the  nio\  iibl(«  dT  the  ilii'i'itxwJ ; 
Eiaee  then,  and  with  ever^'  rea^n,  the  other  opinion  has  beon  ii£C('|itiil:  that 
is  to  say.  that  <i«bta  should  be  paid  by  aJI  kiniie  of  heira."  AcrtJrflinK  Ut  thii 
formula,  the  movable  liabilitica  would  Wvefollowed  ihrmovftbU'  iwwtH  ikml  th* 
immovaole  Uubilitie.'j  the  immovable  aaeet?,  But  llun  la  onlv  onu  of  llii'  lint 
fteps  towanrlrt  thcfinaJ  pvinRup  of  the  old  prinrtple,  —  3d.  'I'Im^  dirbts  of  rarh 
ejiOueK  fall  into  the  conjugal  eonmiuniU'  afff  ctine  inovablo;  in  the  Myntt-m  with- 
out community  the  dt-bl«  of  the  wife  diargin!  up-'n  Ih*;  husbund,  Ixi-aum- lnj 
taJiefi  the  movfiblee;  the  wife  of  n  noble  n?nounc«s  the  ujuvitbln)  in  onltr  not 
to  have  iiiy  debtfl  to  pay.  — 4th.  Same  ehargc  for  the  Ruardian,  — .'ith.  The 
teBtamenU^  executor  has  the  seisin  of  the  movabtes^  and  til  the  aainu  time 
the  obliRntion  of  paying  the  debts. 

'  Article  1409. 

■  Uhr,  "Dr.  Anglaia,*'  p.  157. 

'  Terminology  (the  same  thing  in  general  for  plcdfe-sivinR  of  mnvjihleii  or 
immovables),  "ga^e,"  "wage,"  "vbcuucd,"  "giiodiiim,"  "Riiinium,"  'vmli. 
montum  ":  Thitmin,  "Textee,"  Table;  Roffueau,  see  "  Doigu^i-invvt,"  "  ('irntre- 
gage."  To  pledge  a  fine;  that  ia  to  My,  to  furndab  »  pledge  iu  K>iujtLiiloe  ila 
payment;  ta  pledge  (he  law,  to  pledge  ooe'»  morftblM.  HchIkcs  in  the 
senjie  of  salary:  Oiraud,  "Esaai  9.  I'Hirt.  du  Dr.  Fr.,"  IJ,  28;  "Uourg.,"  125; 
BouniotdfRu-h.,  111,234.  Cf.  the  German,  "WHtx,"  " OBWotW."  —  "\i»n*.'' 
"namps,"  "naniium,"  (/.  the  German  "Dahine,"  "nelimen  "  (to  takej.  I'livJiti>. 
pivins!  ('"nantissvmi-nt"),  m^ans  puttinff  in  pledne.  —  "rhand"  ^fii-mian). 
•  pani"  ("L.  Fria.  Add.,*'  S,  2>.  ■  Pfanri.  '^  -'CWrcpfln."  Gtraud.  II.  41(i;  mf* 
Raifueait; "HmaMit," 95:  rvnle  oompeMatedout  of  aniohcritance.  —  "Pignut," 
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from  band  to  hand.'  We  have  already  seen  what  part  the  pledge 
pla.iicd  in  the  formation  of  obligations  which  were  established  by 
agreements.  By  being  given  a  pledge,  the  creditor  received  abso- 
lute satiafactioo;  ^  thenceforth  there  was  nothlag  more  for  him  to 
claim  from  the  debtor;  he  had  been  paid  in  advance.*  The  debto* 
simply  had  the  power  to  demand  the  restitution  of  the  pledge  by 
giving  what  he  had  promised.*  The  pledgee  creditor  thus  ac- 
quired the  ownership  and  the  seisin  of  the  pledge;  he  could  hold 
it  as  against  every^body,  recover  it  if  it  were  taken  away  from 
him,  —  at  least  in  the  case  of  theft  or  loss,*  He  had  the  right  to 
make  use  of  it  and  to  turn  it  to  account  °  on  his  own  reaponai- 
bility;  for,  if  when  tlie  debt  came  due  and  the  debtor  asked  tlie 
restitution  of  the  pledge,  the  creditor  found  it  impossible  to  carry 
oat  this  restitution,  his  liability  was  enforced;  he  answered  for 
the  entire  loss  or  for  deterioration,  without  any  distinction  being 
drawn  between  cases  of  accident  and  cases  where  it  was  his  fault 
or  "whtre  fraud  was  present.^ 

"peiA."  "pignorare."  —  "Abotum,"  "about,"  "contrabout.'|  —  "Asaignare," 
"aSBignat'  (assignment).  " asftf npraent,"  "ussiette"  ("assiEaare  pecuaijun 
Bupcni  tcrraai"),  —  "Obligar*;,"  obligoliitn,  "impedire,"  to  eucumocr,  "eni- 
bargar"  ("Biaro").  "tliiftnaeer"  {i-i-},  "podeHmn,"  "podemffum"  ("Cou- 
tume  de  Toiilima*"),  — See  Dit  Cange.  Ragiu-'iu;  firtiniiw,  II,  445;  Franken, 
oj>.  eit.  —  "Fiduciii"  among  the  LombftrtU  for  the  pledge  given  by  agn>&- 
meat:  PerliSe,  IV,  515.  —  "  TouIouaCi"  131;  "Ponere  bikonum  in  bonis." 
'  rSa<tSane,  1.  64.  102. 

'  "'  Liut.,"  ICB,  nowcver,  jillr>wa  the  creditor  to  claim  the  payment  of  that 
which  is  duf  him  wh«n  he  ac^quiri's  the  ownership  of  the  pledge. 

*  Dare-atf,  p.  57  (rcTOcnblo  iPontruL'ts).  On  the  qiicfitir>n  tif  the  formation  <»f 
obliRations  by  agreements  and  on  the  point  of  Itnowing  Vfhcther  thi;  responsi- 
bility can  exist  indejwadentlv  of  a  debt,  c/.  aino  Jfurten,  "  ['cr^onat  exocutitm," 
1804,  and  Von  Schwiud,  "Wtsen  u.  Inhalt  dea  Plandr^cttta,"  lSiH>  (actxjunt 
pven  by  Puppenhrim,  in  "K.  V.  J.,"  XLII,  513);  "Ord."  of  1206,  7. 

*  (y,  fidneiary  alienaiion  at  Rome;  "Cout.  du  Valaie,"  104. 

'  CJ.  binding  of  immovablea.  Movables  are  more  liable  to  periah  or  to  do- 
lerioraV  tlian  iniinovabhffi-  Thev  be  better  prtsen-ed  if  they  are  not  made 
use  of,  whereas  the  creditor  who  has  leceiveri  an  immo\'able  as  a  pledge  ciinnot 
help  making  some  iise  of  it;  for  example,  in  order  to  cultivate  it.  If  the  ph-dgee 
dehvem  the  movable  to  a  third  party  the  latter  becomes  the  owner  "vtm 
nmne*-";  it  makca  very  little  difference  whether  the  aet  took  niaee  with  the 
coDisent  of  the  pledgor  or  in  spite  of  him;  in  thtt  matti^r  oi  immovai:)I"& 
|juttiiiE  a  third  party  in  po&sestiioD  is  not  auffivient  to  deprive  ihv  owner  of 
the  righl  of  reclftunins.  to  this  right  of  r&clatming  ib  th<-  matter  of  movables, 
ff.  herein  ii>e.  eU.  and  in  the  e3£i3tinR  law,  "SaiaiyRovoaiicati.oa"'  CJomoa, 
•'Proe^d..''  11,  436. 

*  With  regard  to  pledg<fl  that  eat  ("osj*enHo  Pfitnder"),  it  wan  naturmi  to 
allow  the  pledgee  to  make  uae  of  them  beeause  he  had  to  bear  the  OJqDenses  uf 
beeping  them.  Ab  to  their  accidental  tnjury,  cf.  Heasler,  II.  2(M;  Hubtr,  FV, 
Ki2.  a  21.    re.  "Wis.,"  S.  6,  4. 

'  If  ihe  pledge  perished  tiir*juah  some  mwoTianee  the  debtor  Hid  not  elaim 
ita  restitution  and  the  creditor  suffered  the  loss^  —  a  rule  wliich  has  been  pn>- 
sen'ed  even  to  our  time  in  Sthwyt:  Uvhfr,  817  (example  in  the  fifteenth  cou- 
ture}, 82-J,  a,  21.—  "L.  UBg.  Car-,"  108;  J.  tTibelin,  W;  "Sachsenap.,"  3, 
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§  419.  The  Some.  —  (B)  The  Pledge  paasea  to  the  Condition  of 
an  Accessorjf  Securii^,  For  a  long  time  after  the  idea  of  the  obli- 
gation formed  by  consent  came  into  existence  a  pletlge  was  still 
demanded  from  the  debtor,  but  the  giving  of  the  latter  did  not 
hflve  the  effect  of  freeing  the  debtor;  he  did  not  ceaae  to  be  lield 
personally  liable.'  Also,  the  creditor  had  only  two  essential  rights, 

—  that  of  holding  the  pledge  so  long  as  he  was  not  paid,  and  that 
of  having  it  sold  tf  he  waa  not  paid,  to  realize  the  amount  which 
was  due  him  out  of  the  price  of  the  sale.-  He  was  not  allowed 
to  make  any  use  of  the  pledge.  Elis  responsibility  was  limited, 
and  in  case  of  total  loss  by  accident  of  the  object  which  was 
pledgefl  the  creditor  could  still  demand  of  the  debtor  the  per- 
fonnaoce  of  hts  promise.  Thus  a  return  was  made  to  the 
Roman  rules.  The  forfeiture  clause  was  forbidden,  as  it  had 
been  by  a  law  of  Constantine.^  The  Ordinances  introduced  a  few 
rules  relating  to  form/  hut  tlie  actual  giving  of  the  possession  of 
the  object  which  was  pledged  was  always  required,  owing  to  the 
reasons  which  have  already  been  pointed  out.*  The  rule  thus 
being  that  the  pledgee  could  keep  the  object  with  wliich  he  had 
been  p^o^^ded  until  he  had  been  paid,  he  was  recognized  as  having 
a  lien  upon  the  price  of  this  object  if  he  gave  up  its  possession  only 
in  order  to  have  it  sold.*  Sometimes  even  the  existence  of  an 
Implied  pledge  is  admitted,  and,  consequently,  of  a  preference  for 

5,  4.  —  The  responaibility  of  the  pledgee  exiated  in  another  aenae:  he  vas 
respoTwible  for  the  daminte  caused  by  the  obiecl  upven  a  pledge.  Cf.,  how- 
ever, "L.  Alam.,"  8«,  2;  "Frie.  add.,"  8,  !;  Keiwier,  II,  2fl3.  Distinction  be- 
tween the  pledge  giv«a  by  agreement  and  the  pledge  teikea  by  dif^tralnt. 

—  "Sachsetvp.,"  9,  5,  4  And  5;  Botdanc,  7,  2C;  "A.  C.  Anjon.''  H,  412. 

'  Agreement^  by  which  the  liebkir  promisee  to  pay  even  if  IhiB  pledge  is 
not  restored  to  him  h&ca.uB«  it  has  periuhe<I  through  some  iUM'ident.  Exiunple 
in  Hetialer. 

•  The  Germans  eontraated  the  Verkaufspfand,"  pledge  with  the  right  nf 
gelling  it,  with  the  "  VerfiUlspfand."  nlwlge  wliich  l>ecomP8  the  property  of  the 
crwlitor  if  he  ia  not  paid  when  the  debt  mntures;  "Liut,,"  lOS,  109;  ''Aripr, 
et  Mb."  2,  21;  BmtinumaiT,  68,  10;  "Montpellier."  49:  "Jostice."  p.  3l3, 

'  Contrary  to  the  tendencies  of  the  old  law:  Civil  Code,  2078;  Pertiie,  IV, 
541;  Pothier,  "Nantisa.,"  no.  19:  "C.  J,,"  S,  35,  3. 

'  Ordinance  of  IQTi,  6,H,9:  orawing  up  of  a  nntarial  deed  naming  th<!  aum 
I'pnl  and  the  pledges  delivered  in  Order  to  avoid  frauds  a.iid  to  fix  the  date  Of 
the  pledge-giving  in  Cftae  of  a  faihire.  Cf.  jBuA»i  on  this  teJrt  tthe  n'itHfi:i.l  act 
ia  aielesM  "inlM partes"):  Ci\Tl  Code,  2074;  "Co.,"  446.  —  As  to  the  pledge  of 
elairaa,  cj.  Order  of  the  C«urt  of  Aides  of  March  IS,  17Q9  (traasfer  under  the 
name  of  plwltciMrivirgj:  Tambour.  II,  16!2,         Patkier,  "HjTioth.,'*  no,  211. 

*  Putting  in  pledge  of  the  movables  of  tmother;  the  pledgee  creditor  is  pre- 
ferred to  the  owner,  excepting  in  caae  of  loBsor  theft:  Huher.  822. 

The  "  Ord."  of  1567  eompellod  the  pledgee  to  have  the  sale  carried  out  by 
meana  of  a  bailiff  ,  jtist  as  in  the  case  of  movables  that  hod  been  diatmtiaed  upan; 
but  these  formoliUea  could  be  diepen.sed  with  in  the  contrant  of  pledge-giving; 
PrfAwr,  "Nantiflseineflt,"  flo.  IS  ei  seq.;  "  Hypoth.,"  ao.  216. 
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the  benefit  of  certnin  of  tlie  creditors.'  But  the  mortgapng  of 
movables  retained  by  the  debtor  was  never  accepted  in  die  French 
law:'  "Movables  cannot  be  followed  by  way  of  a  hypothec" 
(Loysel,  487). 

§420.  PriT»ta  Diatralnt  ("  Pignaratlo")  '  upon  MoTiblflB."  — 

This  means  of  taking  justice  into  one's  own  hnnds  is  naturally 
applied  to  obligations  arising  "ex  delicto,"  in  the  case  of  which 
the  giving  of  a  pledge  by  means  of  an  agreement  cannot  be 
conceived  of.'  It  was  also  allowable  to  practise  this  fonn  of  dis- 
traint (or  obligations  which  arose  from  the  formal  contract  or 
"wadiatio,"  either  as  against  the  surety  or  as  against  the  debtor." 
Sometimes  the  "pigneratio"  even  affected  the  relatives,  or  it  was 
carried  out  under  the  form  of  reprisals  against  the  neighbors,  or 
inhabitants  of  the  same  locality,  or  the  ^tizens  of  the  same  town,' 
Originally,  the  creditor  was  authorized  to  take  possession  of  the 
movables  of  the  debtor  without  the  permission  of  the  judge,* 
whatever  their  value  might  be.*  But  the  older  documents  show 
that  diatrunt  is  subject  to  certain  forma,  sucli  as  a  triple  pr^ 

I  C/.  ezisliiig  law:  ValeOe,  "Privil.  et  Hyp.."  1846;  Ptaniot,  "Dr.  Civ.,"  11. 
763. 

'  In  SnitEerlond  tk  sort  of  DKirlgage  on  movables;  for  extunplei  at  Zurich  in 
the  fgurtconth  contury,  by  mokiag  a  declaration  before  tkn  municipal  rouiicil 
without  any  puttinn  in  poasMsion.  C/.  Stol/be.  II,  (iSti  (exiuiiijle  of  Iht-  Kivitig 
of  a  pledge  fritbaul  aXiy  phyaicui  handiog  uV«r,  esptKiijilly  at  Llibcclt,  ol  a  TairFy 
recent  peritfd). 

•  Cf.  "pinnorLt  cnpio"  of  tlie  Roman  law,  Beaides  thp  word  "piKaorftlio," 
"pigneratio/'  they  also  a&v  "citptio,"  "distriotio"  (ilislrpus  in  Eniilish  l«w), 
eU.iaee  DuCange.  Tbo  "Ord."of  1280  <1,  203)  pniliibite  abandtinment,  "qiii- 
dam  captio,"  at  CompiSgne.  Cf.  the  expression:  "To  take  od^'m  pl»1g(-  hy 
abandomnent";  P.  He  Fontaintg,  15,  2D,  p.  129;  Brawrumoir,  43,  13.  — -■  To  the 
French  "^aisie"  (distraint)  corresponds  the  Gerrnoa  "Pfiindimg":  CiMinei, 
p.  94:  "Toulouse,"  108,  157, 

•  BarliiuHan  laws;  "Bunt.."  19;  "Bai.."  12;  "Roth.,"  249  ae?.,-  "Uut.," 
108  et  wq.:  "  Wb,,"  5,  8.   liiah  law,  D'Arbvu'lt  Jrihaim-itk,  "p,  «(. 

•  "Sachnenep.,"  2,  27,  4;  2,  28,  2;  "SchwabpfiOT.,"  2:^1  <2ftO). 

•  Whieh  is  readily  understood  if  the  "Wfuliiim"  began  by  bpin|;;B  real  pledfre; 
Che  creditor  who  in  sBtiefied  with  a  nomioii!  pledge  has  a  right  to  ili^truin 
upon  a  real  pledn*  if  lie  is  not  pwd  when  the  debt  mntures:  "Itoth.,"  235; 
"Ijul.,"  15.  The  jurisconsults  of  Pavia  were  unsetlled  an  to  whethw  ''pip- 
neratio"  wm  applied  wiitnide  of  the  "wadiatio":  "Otoa.  Roth.,"  235;  "  Espoe. 
Uut.,"$,  6;  107;  "Bun?,,"  19,  5  fgiving  of  aurety).  Heualer,  II.  241:  diainunt 
by  an  individual  uoec  from  the  executory  character  of  the  "wadiatio";  PertiU, 
IV.  dim  (textel. 

'  "Roth.,"  247:  "CapituJ.,"  11,  142  (c.  12);  Sfhmid,  "Gee.  d  Angfla.." 
p.  642;  Bntnntr,  if,  448.  Right  of  mftrqueorT.>pn«s.lfl:  "B  Ch.,"  II,  .129;  IV, 
294,  612;  Pa«gui^,  "Inst  ,"  176.  See  ''Surrtviihip,"  "Hortage."  ReprisiOa 
p(>r^i>;tMl  in  th^  "  jus  gentium  "  ju9t  bee&tiM  ol  the  cUfficulty  in  luL^'ing  obliga- 
tions carried  out. 

•  Lombards  ("Reg.  Farfa./'  2,  44,  45).  Sweden  Mmira,  "O.  R.,"  1,  234), 

Swtonv. 

•  "Liut.,"  108  (ttrc*  times  the  amount  of  the  debt). 
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liounary  summons,  the  presence  of  witaessea,  cind  t>et-liapa  the 
pronouncing  of  certain  cuatomaiy  formulse.'  If  the  customary 
formalities  are  lacking,  the  distraint  is  irregular;  It  obliges  the 
pajTnent  ut  a.  composition  by  the  creditor,  without  taking  into  ac- 
count the  right  which  was  given  to  the  debtor  of  offering  resist- 
ance.' After  the  Prankish  period  it  is  only  authorized  if  carried 
out  with  the  permission  of  the  judge,  according  to  the  majority  of 
the  laws,  a  measure  which  lessens  the  abuses  to  which  it  gave  rise.' 

The  pledge  which  had  been  distrained  was  treated ,  as  a 
general  rule,  in  the  ssune  way  as  a  pledge  given  by  agreement.'' 
Also,  we  believe  that  during  the  primitive  period  the  creditor 
acfiuired  at  one  and  the  same  time  both  the  possession  and  the 
ownership  of  the  object  distrained  upon,  saving  the  power  of  the 
debtor  to  redeem  his  goods.  This  appmpriation  is  quite  natural 
under  an  economic  system  where  the  payment  of  debts  i»  read- 
ily accepted  in  movable  objects.  But  the  barbarian  laws  post- 
poned it  until  the  expiration  of  a  fixed  period  in  which  to  release 
the  object  which  had  been  distrained;  until  this  time  the  creditor 
has  only  the  right  of  retaining,  or,  at  the  most,  the  right  of 
enjojTnent."  The  feudal  Customs  give  him  the  right  to  sell, 
sometimes  alloiviug  him  to  carry  out  the  sale  himself;  but 
more  oftea  the  sale  13  carried  out  under  the  public  authorities.' 
After  the  barbarian  period  the  abuses  of  methods  of  violence, 

»  "Sai,,"  50,  2;  74:  "Buis.,"  19,  5;  107,  7;  "Roth.,"  249  ei  teg.;  "Cout," 
II.  18.    Cr.  Bmnner,  U,  447;  Caliinet,  p.  113,  , 

•  •■Burg.,"  "Bai.,"  foe.  dt.;  "Sal./'  75:  "Roth.,"  246;  "Lmt.,"41;  "Ina," 
0.  — ."Rcacoii-Sfie"  in  the  feudtil  iCTiod :  Esmein,  p.  122;  CoUineC,  p.  125, 

'  "Sal.,"  50,  2;  "Bu^.,"  IB;  96;  107,  7;  "Bd.,"  13,  1,  3;  ^.  '-Wis.,"  5, 

6.  1;  Bnnner,  II,  447  fother  Uwa);  Cap,  of  787,  c.  14  (I,  200);  prohibition 
"  tolleie"  or  "invadere"'  the  pjoptrtv  of  another  "sine  juilicium";  ef.  I,  1!)2, 
e.  6;  330,  <r.  5;  "Ina."  9;  "Cnut,"  2,  19;  "L.  Henrtei  I,"  51,  3;  "Const,  pacta" 
of  Frederick  II,  1235,  c.  10;  Perlilc,  IV,  531.  CJ.  in  the  Anglo-Norman  nourcee 
"  Itberatio  namnnrura,  vetitum  namii " :  newasity  of  restoring  the  pledgea  upon 
receiving  surety  ("  reple^are,"  replevin!:  Brnffoii,  157  el  seq.:  "Summa  Norm.,," 

7.  ProvisionHl  poeeesaion  with  piedges;  P6ro7iite,  18.  Aa  to  provLaioniil  poe- 
seanion  see  iStxiMmanmT,  0.  55.  Irish  law,  solvency  of  the  person  making  the 
distraint. 

'  VS.,  hnwever,  the  respotiaibillty  of  the  pledgee:  "FVia.  add.,"  9,  2. 

'  "Verfallaptnnd."  On  the  rei-pon.siSility  of  the  pledgee:  "Roth,,"  252. 
Arcordiiigto  Lint.,"  Joe.  cii.,  tho  creditor  cua  retain  the  propertv  twelve daj^t, 
cfin  h9,vc  the  enjovnient  of  it  twenty  or  if\\\,y'  tla.-fH,  and  then  the  owTlewhip: 
Ft. Gaiwknzt,  12;  Exp, 0(1 " Roth.," 247-  —  Reaction  agninst the fork'iture  elauaei 
"Wis.,"  5,  6,  3:  "Cupit,,"  VII,  299,  313;  Dii;.  X,  3,  21.  7.  —  In  the  French 
Cuiiloms  sale  of  the  pletlee  and  pa.vment  of  the  creditor  out  of  the  pricn?: 
Esrnein,  p.  IIS  «(  geg.:  Coiiinxt,  p.  124,  English  law:  appraieomejit  ana  con- 
ferring of  the  property  upoo  the  creditor;  aiws«m,  "  Inst.  Angl.,"  UI,  338.  — 
CJ.  Irish  law. 

'  "Verkaufspfand":  J.d'lhrlin,  122;  Ph.  de  Namrre,!^-.  "C.  deaBourg.," 
71,  76;  BeaumtnoiT.  43.  Ifl;  Pertiie,  IV,  543;  "A.  C,  Pioardie,"  p.  41. 
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such  as  the  "pigneratio,"  resulted  in  its  being  forbidden,'  but 
customs  are  stronger  than  laws;  it  persisted  and  survived  the 
proscription  and  was  revived  to  a  certain  extent  in  feudal  tiuies 
under  the  rule  of  the  "  Faustrecht," '  and  did  not  completely  dis- 
appear uatil  the  monarcliic  period,  as  an  accompaniment  of  tlie 
progress  of  public  power.'  At  nny  rate,  before  ha'Wiig  arrived  at 
this  solution,  the  old  institution  had  been  altered  and  corrected  on 
many  points,  and  it  had  become  an  exception  or  a  privilege,  the 
maintaining  of  which  was  Justified  because  of  the  status  of  the 
creditor  (king,  nobles),*  that  of  the  debtor  (alien)  or,  finally,  owijig 
to  the  nature  of  the  debt  (suretyship).'  We  may  note  the  prin- 
cipal changes  to  which  it  has  been  subjectcfl,  —  prohibition  of 
seizing  as  a  pledge  "aliiira  pro  alio,"  "  nf  iHstraint  on  certain  ob- 
jects, such  as  those  which  are  itidtspensable  to  the  living  of  the 
debtor  (clothing),  and  horses  and  cattle,'  of  distraining  in  certain 
localities,^  and  the  tendency  to  prevent  tlie  creditor's  acquiring 

I  "Wis.,"  5,6,1;  "Ed.Thdod.,"  123;  "Capit.  Sax.,"  35;  787,  c.  14  [t.ZIW); 
d.  ibul..  "Si.  6  imrl  82.5,  5  (I,  105,  3.?f))-  There  arc  even  nmny  who  ttiink  lhal 
tac  Solio  Law  do  longer  admitted  of  dit^troiat  hy  aa  individunt ;  Fertile,  IV,  S3I. 

»  CaUinei,op.cU.;I}runntT,ll,2il.—J.ii'IMin,UH-l22-,  "C. do Bouig.," 
71-*3;  "Summn  Norm.,"S8,  60,  Rfl;  "Joetiee,"  pp.  174  274,  313;  Beaiiwanmr, 
30,81;  " Olini,"  Table,  see" CaptioBonorum,"  etc.;  "Bftrgerac"  (in  1337),29; 
"Siete  Pint-,"  5,  13,  II. 

'  Loj/»el,  SDO:  "Acts  of  violencp  arr  forbidden";  P.  <ie  FonUtine*,  XV,  29: 
privilpge  of  Dobles;  J .  Le  Coq,  "Q.,"  2"23:  "A  nobleman  himgelf  cannot  diiitr&in 
whore  he-  has  not  jurisdictiou";  VioUet,  ''El.  de  Si.  LouU,"  I,  97,  ,329.  The 
Hooks  of  Customs  ("Artoia,"  30,  30;  "Et.  de  St.  Louis,*'  I,  138)  Rnd  muni- 
cipal chart<?ra  ("SoiMOoe,"  I<  "Araieua,"  4;  "Venien.?*,"  24,  etc.;  Colhnft, 
p.  102>  often  forbtide  it.  —  SiwpcDaioii  of  the  carrying  out  of  the  distrain  t  for 
a.  certain  time:  CaQincl,  p.  128. 

'  Cf.  Writ*  of  Arrtit  fomwiHy  prunl'-d  Isy  (he  farmer?  and  follerton*  of 
th*  king's  tax(«  lapc  Ferritre],  ftnd  still  to-dny  hy  finnncial  adiiiiiiifilrutioiu 
(KcvoliitioiiiiF>'  laWH};  Haurion,  "  Dr.  Admitiistr.,"  3d        soe  Tiiblo. 

'  Dintrnint  upon  the  pledge:  "Oni,"  1.  9.  On  Be-inntatinir,  43,  l.S,  ^f. 
ViaOei,  •■Et.  deSt.  Louis/'  1,329,  187:  "Jostice."  303.  313;  "El.deSt.  Louia."' 

I,  122;  "Gr.  Cout.  Norm.,''  OO;  Bmtlarie,  I,  101;  "Ass.  dc  16nit..."  "C.  6em 
BourB.,"  83;  Egmein,  p.  109  ef  »eq.;  Cfitlinel,  p.  153.  Cf.  as  to  tbii!,  "fSuretv- 
ship.'  T!i('  ''conlfp-brcvrt,"  of  wnrrantv  allows  the  surety  to  dispense  wiih 
U^iiiK  die  individual  dialraint.  In.  BwilEerinnd  inrlividuul  distraint  ia  onEy  pot^t- 
ble  in  the  at^  of  a  "rwiliche,"  "kiintlLche  schuld"  ia  debt  arknovrledged  &1 
Ittwl;  lUwUr.  n,  20Si  Hubcr,  IV,  826.  — "T.  A.C..  Bret.,"  329;  "AyiguoB," 
23,  42, 

*  ■■noth.,"247;-Burfi  „"  19,  3;  "Paetu.'.  AJaM.,"  3,  7;  Ct,i»u^.,  "Var.,"  IV, 
10.  —  "Soissons,"  1!  ;  Col/eae/,  p,  107;  A.  Thvrry,  "Mon.  de  I'Hifft.  du  Tiers 
Et&t,"  IV,  40,    A  fluhiect  is  aJao  arrtstod  for  the  debt  of  bis  lord:  Tombowr, 

II,  ifi;  "Troves"      1230),  Art.  23;  "  Fan  do  Rfgorre,"  9. 

'  "Cod.  Thikid,,"  2,  .10  1  (rattle,  fRrm  slaves:  intenwrs  ot  agrieiiltur«  and 
the  treasurer);  "Buri!,  add.,"  1.  IR;  "Pjietus  Alam  ,"  5.  4;  "L.  .Mam  ,"  ft7.  1; 
"Dai.,"  13.  4.  5;  "Roth.,"  250  r(  scfl.;  "Capil''  1.330;  II,  134.  —  Cuntoirot  of 
the  South;  for  example.  "Avignon,"  .  —  Bcauirnanoir,  54,  7.  —  "Ord,"  of 
1319,  1»:  Tdrntoi/r,  if,  12S;  Fertilt.  IV.  538. 

•  CoUinet,  p.  US. 
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ownership  of  the  pledge  without  any  other  form  of  proceed- 
ing.' Thia  institution  often  passes  to  the  statu^j  of  the  privilege 
whicli  has  been  agreed  upon  and  stipulated  for  by  the  ereditor," 
but  it  is  allowed  without  any  agreement  agaiiiiit  strangers  and 
aliens  {toivns  where  attachment  was  allowed).'  Where  it  per- 
sisted longest,  outside  of  the  case  of  distraint  against  aliens,  was 
in  the  three  follo'ning  applicationsi  which  are  especially  remark- 
able because  they  do  not  asaimie  a  contract  or  judgment:  *  lat. 
Diatralnt-pledg*  levied  by  the  lessor  of  a  copyhold,  or  the  lessor 
for  a  rent-charge,  on  the  movables  of  the  copyholder  or  lessee 
for  noa-payment  of  the  rent.'  2d.  Eight  of  the  innkeapar  to  dis- 
tralo  upon  the  movables  of  the  traveler  who  does  not  pay  his 

'  B.  de  Rkh^,.  IV,  1067;  II,  1009. 

'  A  clause  which  is  dlrendy  frequent  in  Lombard  deeds  (Perlile,  TV,  .531; 
"Liut,,"  109)  anil  wlucti  ia  muUc  us«  oE  until  thi!  eigliteeath  century  in  Wwitzer- 
land  and  in  Germany.  —  H uber,  1 V,  82.5.  How  are  we  to  recoauile  the  cxlst- 
eneo  ef  tht^  olauH-ea  with  iJie  prohibition  agjainst  individual  (listraint? 
Heiisler,  II,  208, 

>  The  FrlTili(f«  of  AttmI  pvea  to  the  iahabitunta  of  Paris  first  of  all  over 
their  fellow  tovrasmcn  themaulvea,  iind  later  only  over  tbnir  alita  di^blora: 
"Louis  le  GroB,"  1134  ("Ord.."  1.  6;  "Coniinn./'  II,  437;  IX,  464t;  "Paris, 
A.  C,"  192;  "N.C.,"  173;  Desniares,  233;  "Cout.  NoL,"  49;  "'Gr.  Coul,,"2I9: 
Collmet,  pp.  100,  135,  141;  Ferriire.  .Veriin,  are  "  Ville  d'Arrfit";  "Avignou, 
42,44;''MDntpcllicr."33;"Arlcs,"  I65;  "Martd."  18,  19.  As  to  thediatjaint 
on  aliens  in  the  exislinn  law:  Code  Civ.  Proc.^  822;  Ghanon,  "Procdcl.,"  II, 
433;  Hew>ler,ll,  208;  Tambour,  U,  llmvlin,  "Thfee"  ("Ew^cntion  dea 

Controta  en  Foire").  —  In  the  iourteeDth  century  the  distraint  had  to  be  car- 
ti«l  out  by  the  Bergejmt,  nnd  (he  privilege  of  (he  citijcns  Wils  IiJiiuced  tft 
b«ing  able  to  have  this  distraint  oarri&d  out  without  any  written  author- 
ity: "Ord."  of  1351;  "Const.  Chilt.,"  9.  —  Abolitiun,  Law  ol  Sept.  7,  1700, 
art.  13. 

*  -Cout.  de  Paris,"  tit.  8. 

*  The  iMsor  of  a  house  had  ori([innt5y  the  riKht  to  diatrain  UTion  the  mov 
ablps  which  happened  to  be  ia  the  house  let,  to  take  them  awav  and  sell  them 
for  hia  own  benefit;  '■OUni,"  III,  p.  916,  no.  77;  p.  998,  no.  »);  p.  1007.  no.  65 
(m  1314-L3):  Bea^tmaittfir,  34,  Iti;  38;  S  tbut  at  the  traiue  time  he  states  that 
the  custom  was  "to  takeoff  the  door  of  the  house,"  that  is  to  sav,  to  rcniltr  it 
untenantable,  in  order  to  compel  the  leasee  to  pay  what  he  owed  or  else  to 
>way,  30,  3fll;  Boularic,  I,  102;  "Joalice,"  9,  4,  1;  9,  9,  1;  P.  </«  Foiltfiifm, 
p.  119;  "  Cout.  dea  BouTg.,"  96.  —  Afterwards  thn  rifihe  of  the  letwor  berame 
weaker  under  the  name  of  eseeution  by  way  of  seouriiv  ("Baiaie-gagerie'') ;  he 
only  had  n  pri^-ilegpd  distrwnt  over  movables  without  bcin)^  able  to  take  them 
awity  and  uiso  beinn  eonipotlcd  to  have  thorn  solit  by  the  authority  of  the  law. 
RIovabtea  which  had  been  luken  out  of  the  house  could  not  he  retlnimed;  but 
the  "X.  C.  de  Paris, "  171,  allows  of  their  being  reclaimetl  under  certain  con- 
ditions (Order of  1367;  LilHm.  "Placit.."  10,  3, 1);  ''Cout.  Not,.,"  3.  31,  39; 
"Gr.  Cout.,"  2, 15,  37;  3, 61  (pp.  126,  217  et  eeq..  248, 429,  etfi.) ;  "  Roiaiti,"  p.  71 ; 
iojacl.  4.76,  890;  BT«-Jie,"N.R,H.,"  1884,  76;  CalliMt,  p.  168.  The peraoQ who 
■takes  them  ia  tiblined  to  leave  the  hoiiseauffidently  furnished.  In  P&ria  execu- 
tion by  way  of  security  U  only  granted  to  the  araoitnt  (if  three-fourths  of  the 
debt.  C/.  GImson.  "PTae^d.  Civ.."  II,  427.  — //«b?r,  IV,  824;  PertUe,  IV, 
633,  S3S;  Pollonk  and  M airland,  11,573.  —  Several  of  the  Customs  also  allowed 
the  lessor  of  a  farm  to  distrain  upon  the  products:  "  Paris,"  161  et  seq-  —  Alao, 
•■Const.  Chit.,"  62,  63;  "L.  d.  Droiz,"  913;  Tainbour.  LI,  365. 
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charges.'   3d.  DUtralnt  on  th»  domestic  uilmal  damsfs-feuant; 

formerly  they  even  had  the  right  to  kill  it,  or  to  appropriate 
it;  the  later  law  allo«"s  the  one  who  has  sufTered  the  dam- 
age to  distrain  only;  and  moreover,  certain  animab  are  not  sub- 
ject to  this  distraint.  The  one  distrsininR  must  take  the  animals 
distrained  before  the  judge  within  twenty-four  hours;  they  are 
sold  if  necessary,  and  the  price  obtained  for  them  is  used  to  make 
good  the  damage.'  Sometimes  the  distraint  is  only  carried  out 
upon  tlie  hat  of  the  shepherd.' 

§  421.  Plndge  by  Legal  Ptocbm.  —  (A)  Barbarian  Tmca.*  Dis- 
training at  law  '  is  on]y  a  rounding  out  of  private  distraint;  *  the 
intervention  of  the  authorities  avoids  quarrels  between  individuals 
and  prevents  the  creditor  from  abusing  his  rights,  the  debtor  from 
offering  opposition  to  the  seizure.  Already  the  barbariap  lawj 
had  regulated  it;  thus  the  Salic  Law,  50,  3,^  lays  it  down  that  the 

■  ReteDtion  &d>1  1iea_  in  tbe  latest  trtage  of  ttie  law.  wherean  famierly  he 
sold  the  pl«I)tea  dialrajncd  upon  aad  paid  hinxwlf  buck:  "'Paris."  175;  ef. 
D«.i'>i.irM,  176,  ISI,  3ftS.  "Cout.  Nol.,'  50;  CoUifwt,  p.  175,  See  also:  ■*  J(»- 
tice."9,  9,  I;  ArU  54;  "Navarre,"  3,  IH;  //^r.  IV,  827. 

*  la  the  yery  old  law  venf;i:'a,nc^e  la  taken  on  the  animid.^  in  the  saiDO  VVf  OS 
upon  persona :  "from  thia  wose  the  ri((ht  lo  kill  them  (formprly,  "Sal.,"  9,  1; 
"Wis.,"  8,  3,  15;  even  at  the  present  time,  "Imi."  42;  "R«th.,"  050  «( «w,; 
"Lint.,"  151;  "Bunc,"  2S,  89;  -add,"  I,  2;"Bai.,"  14.  7;  in  oa.sc  oramcii^ 
rcnTO,  Norway).  Of  this  there  remMned  the  pennusioD  ftir  the  owner  of  the 
land  to  kill  hfTis  and  geese  or  poultry  uraerally:  Grimm,  "R.  A.,"  505;  Guu 
CoqiiilU,  on  "  Niv.,"  15,  4;  Chaitemartin,  225.  But  it  was  forbiddfo  to  kill 
calllc  nnd  harscd.  In  the  law  of  the  second  period  aniroAU  taken  damage 
feasant  *re  confined  '"in  olKusurara,  in  parciim"  (Oemmn  "bcLuIU-h";  r/,  lo 
in])X)Lind);  thpy  htv-  fed  and  kept  there  until  thdr  owner  boa  paid  tti-^  damage, 
and  he  is  xiven  notice  by  makinR  knonn  the  distraint  to  the  oeiKhb'irs  or  to 
him^'elf,  if  he  U  knowr-  In  cssf  doca  not  come  forwanl  the  animal  hfloRftj 
to  tbe  peraon  who  made  the  di-itrainl:  "Sal.,"  0;  "Rib.,"  85;  "Bai.,"  14,  17; 
"BurR.,"  23,  49;  "Wia.."  8,  3,  13;  "Roth.,"  343  ri  *efl.,-  "Lhit.,"  86.  —  Many 
Df  thp  CusloDDS  admit  that  "the  nallioa  aa  wpII  »s  the  bull  is  free,"  brrAUBo  of 
their  uiefulnesa  as  animula  capable  of  reproductnic  their  kind;  the  owner  upon 
whose  land  they  trespass  otdv  ha'^  a  right  lo  drivo  th*'in  off:  Chaiaemartin, 
p.  228;  "Fora  de  Bigorre,"  U.  —  In  the  latcit  stal.c  of  llie  law  "he  who  finda 
animals  doing  damage  c-nnnot  kwp  them;  he  must  hand  them  over  to  the  law 
within  twenty^o«r  bours";  they  are  sold  at  judicia]  sale,  iufl  m  an  ordinary 
pledge,,  and  toe  prioe  obtained  serves  lo  make  good  the  damBge:  Uuber,  IV, 

*  AoffuMu,  see  "  De«g&s«in«it." 

•  Cf.  wrpeeially  Brunner,  II,  452  fhibl.). 

•  "Stmdiflleintima,"  "  Kib  ,"  32;  Edict  of  Chilperic,  8  ("ertrudere  ")  applied 
in  the  rase  of  "fiilM  faeta"  and  of  refiu-a!  to  carry  out  a  iudRment,  at  least 
at  the  end  of  the  aiiOecnth  e^niurj';  "Sal.,"  106  (Hesselsr,  likiiet  of  CtiilMrio, 
7.  Cf.  admimstrativefKBtraint  for  thepa^tnent  of  afine  f or  breaJcing  th«  fdng** 
ban.  and  for  taws:  "Capit.,"  1,  Iflo,  c.  6;  Greg.  Tourg.  3,  2li;  10,  7. 

'  "Roih.,"  251;  Fr.  Gtnid'^ii.  12,  13.  Cf.  ■'Friodlcwigkeit';:^  among  the 
flcandina'vnans  and  tbe  Anslo-Saxona  the  chiei  men  n(  the  judicial  nasnmbly 
distrained  upon  the  movablea  of  the  man  who  refused  to  ap|>ear  bt.'for«  thera. 

'  On  thia  t^!Xt  EM  the  bibl.  in  Gtjfcktn,  p.  1B7.  —  IrLsh  law,  "N,  U,  H,,"  IS8S, 
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creditor,  by  virtue  of  the  "fides  facta."  himself  goes  to  the  "grafio" 
of  the  place  where  the  debtor  lives,  takes  hold  of  the  "festuca" 
and  pronounces  a  formula  which  asserts  that  the  debtor  who 
has  been  regularly  smmnoEied  has  not  carried  cut  the  promise 
which  he  made  which  affected  such  and  such  an  object,  and  that 
therefore  his  possessions  could  be  seized  by  the  "  grafio,"  for  which 
the  creditor  would  be  responsjble. '  Upon  which,  the  "grafio" 
took  seven  fit  and  proper  "  rachimbourgs"  *  with  liim  and  went  to 
the  house  of  the  debtor,  where,  after  a  last  summons  to  pay,  he 
took  posaesaon  of  the  goods  of  the  debtor  to  the  extent  of  the 
sum  which  was  due;  the  estimate  was  made  by  the  "rachimbourgs"; 
the  creditor  kept  two-thirds  and  the  "  grafio  "  took  the  other  third 
by  way  of  "fredus."  If  the  "grafio"  distrained  on  more  than  the 
law  allowed,  he  had  to  pay  tlie  "wergeld"  or  else  lose  his  life.' 
The  debtor  among  the  Sjilian  Franks  had  no  right  to  offer  any 
opposition  to  the  distraint  under  the  pretext  that  it  waa  irregular; 
bis  only  resource  was  to  apply  to  the  tribunal  of  the  king.  On  the 
other  hand,  among  the  Ilipuariatis  he  might  stop  the  man  dis- 
training by  planting  Ms  sword  before  his  door*  The  creditor  be- 
came the  owner  of  the  movables  which  were  distrained;  otherwise, 
the  law  would  not  have  failed  to  name  a  certain  time  of  delay  for 
their  redeeming;  but  among  the  Visigoths  and  the  Lombards  he 
only  had  the  enjoj-ment  of  them. 

5  422.  Tli8  Same.  —  (B)  Ctuitomary  Law}  The  Customs  and 
the  Ordinances  regulated  distraint  at  law '  in  such  a  way  that  it 

303;  Law  of  Drenthc,  1608;  Seerp  Gralama,  " Rechtsgesch.  vob  Drenthe," 
1883. 

'  "Tu,  grafio,  homo  illo  mihi  fidem  feoit  quem  legitime  bsbeo  j&ctivo" 
(ftccordiiiR  to  Brimner,  11,  the  debtor  who  did  not  carry  out  hia  pronii§e 
heca.me  "'iectiviis"  by  tie  throwing; of  the  "festm'a"  on  helialf  of  the  crwlitor; 
bibl.  5n  UeScken,  p,  198)  "aiit  admidluliim  in  hew  quod  \c\  Saiifin  continpt" 
{the  creditor  haa  designated  hiiii  inaecordance  with  the  Salic  Law);  "ego super 
me  et  furtuna  mea  pono"  {niiOTa-bk's  only,  cf.  "Sal.,"  45,  46;  Gcffcken,  pp.  175, 
ISO)  "quod  Becurus  jnitte  in  furtuna  sua  nioliuni.  Et  dir^t  de  qua  causa 
(thibg?  trnqsaction?)  "ftut  quantum  el  fidetn  S^fer&i.."  ThilS  nS  Ii  gtlfLTAQtee 
of  the  iwqlarity  of  the  esecution  ho  gives  his  person  and  his  possefisiona.  But 
it  is  (litneiilt  to  classify  this  net:  it  is  neither  putting  in  pledge  nor  merely 
making  a  formal  pontroet.  At  any  rate,  the  effect  of  it  was  to  allow  the 
"grafio"  to  ditatrflio  upon  his  person  and  his  posses-sioiw. 

*  As  to  the  meaniDC  of  the  word  "  idoneoa"  cf.  QeffckfJi,  p.  1B9. 
»  "Sat.,"  51,  and  aith  reaard  to  it  Qeffdxn,  p.  201. 

*  "Sal.."  51; -Rib.,'*  32. 

*  Tamhnur,  "Voies  d'Ex^cuiioa,"  II.  UO,  226;  C<^inet,  p.  115. 

■  It  ia  ordinarily  termed  ilietraint  and  execution :  see  Ferrikre..  —  Sfitruat- 
Writ;  Bcmtnric,  I,  102.,  By  mean.?  of  »  writ  {Korniahmpnt)  b(»sed  on  a  pet- 
tnisjjioo  granted  by  the  juditp  or  on  a  protected  clnini,  the  creditor  prevents  his 
debtor  who  ifl  himself  a  ereditor  to  n  ihiH  party  from  ho^'in^  himself  paid  by 
this  third  party  to  the  detriment  of  the  first  creditor's  righta.   The  Code  of 
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offeml  more  protection  for  the  <?reditiftr  and  the  debtor  at  one  and 
the  same  time.'  It  took  place  by  virtue  of  a  contractual  right-* 
Following  a  command  to  bring  suit  against  the  debtor,^  a  sergeant  ' 
(sometimes,  even,  in  the  fourteenth  ceiitur>".  the  bailiff,  hke  the 
"^afio"  of  the  Salic  Law)  takes  away  the  movables  of  the  debtor* 
in  order  to  give  them  to  the  creditor  or  Intrust  them  to  the  cus- 
tody of  a  neighbor;"  if  they  w«re  objects  which  eoqld  not  be 
rooveil,  the  bailiff  who  was  carr>'in)j;  out  the  distraint  (or  several 
of  the  bailiff's  men)  acted  as  a  custodian  '  so  as  to  avoid  mis- 
appropriation, without  removing  the  objects  which  had  been 
distrained.  The  Ordinances  of  ItitiT.  t.  3.3,  made  this  rule  general 
and  applied  it  to  every  form  of  movable.*  Opposition  offered  by 
Uie  man  a^^ainst  whom  the  distraint  was  carrietl  out  "  could  only 
be  heard  upon  condition  of  his  paying  a  sufficient  fee  to  have 
justice  rendered  him;  "  even  this  did  not  prevent  the  distraint;  it 
only  had  the  effect  of  postponing  the  seizure  and  of  not  allonnng 

Procedure  bas  combined  Ihtae  two  methods  into  one  mlli-J  distrain t-nrit 
C'aaipie-ajrfit"),  taking  aa  the  baaia  of  its  regulation  tin-  i»m-tice  uf  the 
"Ci)AtH"t":  Feirihe,sfv"  Arrfit";  VUtsait,  ■■Proci'd.civ„"  11,  18"  Icxccpliaoa 
from  liic  time  of  Ihc  old  luw  ia  the  cnseof  peosioiM,  buIatv,  le^Miies  for  support, 
etc.),  — Oififlcs,  ff.  Ffrru:re,  see  "Opposilion  &□  Hi'eaii.' 

■  iStBtimanoir ,  51.  (.'J,  sequestration,  \bid.,  SI,  S  et  ieq.,  51,  21.  At 
Meta  "  Bstault"  or  diatnunt  by  one  of  the  mayors  Bssktod  by  an  dldcrman: 
pToat,  "Onl.  dea  Maiours,"  j  32;  Lnyitel,  890  et  teif.:  "Qjtif.  ties  Old.  dft 
Gufnois"  and  "Con/.  d«  Cout.";  Fembre,  on  "Fans";  Polhier,  "Prowkl.," 
437;  FUuTv,  II,  169.  309. 

'  Poit.  "Diatraint  of  Immovable." 

'  Fino  for  the  man  who  doe»  out  pity  upoa  demand!  at  maturity;  Braumnnow; 
30.  -ID;  "  Tolion,"  ibiii,,  50.  The  fiiie  ia  avoided  by  offering  suOIcient  plc^gca. 

•  Dfl.^?,  "K.  hiat.,"  VI.  301. 

'  Mov»b]E»  whicb  itfe  cxwptcd  for  reasoas  of  gcnenJ  intensl  or  with  ft 
humanitonaji  motive:  [a)  bomea,  cattlt^,  carta  and  agricultural  impl^-mi-'nts: 
(bj  1  cow,  3  Bhepp  or  2  (tcwts,  to  hpl])  the  debtor  earn  hie  liviiuf ;  (c)  1  b«d  nno 
the  coat  bo  Is  wearing-  —  Btaiimarunr,  54.  7;  Lanflois.  "  Teittas  rel.  &  Pari-," 
p.  152;  "Fragm.  d'un  tti'-|RTt  de  Jtiriapr  Paiia.  au  XV'  b.,"  no.  2i  (erlitvd  by 
Fuffnie:).  C/.  Civil  Ctde.  5«3;  Glaiaan,  VIII.  671;  "FrocftL  civ.."  Il, 
153;  Tambour,  11.  238- 

•  GrcTxade,  30  ("Ord.."  IV,  IS);  "T.  A.  C,  BourR.."  212  (tfimw/.  11,  305): 
"T.A.C.,Bret.,"302;  '* ChAlUlon, 1371,  art.7l;  "Orifiana."  432;  "N»-«rnuu8.'' 
35.  14. 

•  As  to  th*B9  custodian^  or  "naofl  niaajaQs/'  ^f.  Bfoitmanmr,  M.  9  ct  »t^- 

«  "Ord."  of  1867,  Title  ai.  The  creditors  could  (.lUy  itav-e  ttie  wivUpUl  on; 
that  Li  tn  say,  a  tioal  beating  the  arnu  of  the  kin^,  if  the  debtor  was  absent, 
had  fniled,  or  was  impri^onod  for  dfbtii. 

'  Fine  in  case  resistanpn  was  ofIrn»<l:  Beaumtcnmr,  30.  5i;  6.  If  the 
"saifiie"  keeps  hie  doors  and  liis  i-hfift'*  closed,  the  "keys  of  the  king"  must 
be  made;  that  is  to  say,  that  the  sergeant  can  and  should  break  open  anyttung 
vliich  is  closed:  ibuf.,  54,  8.  As  to  provisiooal  posaessioo.  c/.  Bcawnanw, 
C>  S2.   As  to  claims,  ibid.,  c.  55. 

X  P.  de  ForUaina.  "App.,"  10,  8.  With  regard  to  claima  of  the  Idtu  tke 
debtor  t^amiot  vtvp  tlie  ei[tN;uti<?a,  even  by  liniog  the  hand  of  justice.  "Ord." 
7,  93,  371. 
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aale  until  after  judgment  had  been  rendered  upon  the  ground  of 
his  objection,'  The  pledge  distrained  was  soJd  *  after  a  delay 
which  varied  according  to  the  Customs,  and  wliich  the  Ordinances 
of  1667,  33,  12,  fixed  uiiifbrmly  at  eight  days  from  the  time  wlien 
notice  of  the  distraint  was  given  to  the  debtor.'  The  sale  took 
place  publicly,  in  the  open  market,  ordinarily,  and  following 
announcements  or  publication.*  The  price  was  distributed  at  so 
much  in  the  pound  among  the  creditors;  they  received  &  dla- 
tributioD  by  shares,^  but  this  was  not  done  excepting  in  cases 
of  notorious  insolvency,  because  in  cases  of  that  sort  the  cred- 
itors acted  collectively  against  the  insolvent;  whereas  En  the  case 
of  an  ordinary  debtor,  practice  recognized  —  at  least,  from  the 
thirteenth  century  —  the  pretera&ce  of  tbt  Ant  one  to  diatraln.,  a 
preference  which  is  to  be  accounted  for  by  the  fact  of  the  creditor 
physically  seizing  the  object  which  was  distrained  and  the  old 
system  of  the  possession  of  mo\'able3.^    The  other  preferences 

'  Other  incidenta;  lat,  pemand  for  a  Beparktlon  by  t,hird  parties  who  say 
thev  are  owners,  —  at  least  in  a  case  where  ttie  rerlaimiDK  of  the  movables  was 
poasible:  Beautrumoir,  54,  3;  "Fora  de  Bfiarn,"  13-J;  "Orlfiia^,"  4.50;  "Buur- 
btin,"  128:  "BKtftftnc,"  233;  Polhicr,  a-3,  473.  —  2d.  Opposition  on  UhiUf  Of 
other  crMttora  (nfcwgatioii  in  the  prostwution.  Once  the  disthkint  hfid 
taJ^ea  place,  the  creditors  of  the  pereon  against  wkom  it  had  operated  could 
not  carry  it  out  b.  second  time  upon  the  godiq  object;  originally  it  was  handed 
over  to  the  person  malung  the  diBtrtunt,  which  prevented  another  di-itraint 
from  being  made,  and  aiterwards  the  rule  was  kept  tip  with  the  objool  of 
preventinn  iiaeless  expense.  Siatralat  upon  dlitrmint  ii  invalid.  But  iJie 
creditors  liiid  a  right  to  ofiier  opposition,  that  is  to  say,  to  have  themaelves 

{'oined  with  the  person  malting  the  distraint,  and  to  aak  to  be  paid  with  him; 
)>■  this  meana  they  could  be  brought  in  to  the  sole;  the  peraon  mflkinR  the  dU- 
traint  could  not  withdraw  it  to  their  detriment;  were  he  negligent,  the  others 
had  theniHelvM  aubrogat-ed  to  bim  by  meuue  of  ajudsnient  <tu-day,  subrogn- 
tion  of  absolute  right  followini;  a  aummoTis  which  baa  not  been  answerid, 
whiehismore  simple).  The  "Ord."  of  1 667  prescribed  that  the  sate  should  be 
postponed  uTiti]  a  final  aettlemeat  of  the  rights  of  thaae  persons  offering  oppo- 
aition  should  have  been  made,  — a  thing  which  meant  delays,  increased  ex- 

feniea  of  the  custodlanabip,  and  dimiiushed  the  value  of  the  pledge:  Tambour 
I,  243. 

'  Flcury.  "Inst.,"  II,  189.  —  On  the  abiindonwl  aystem  of  the  acquiring  of 
the  pledge  by  the  creditor,  cf.  still  in  the  ftixteenth  century  Labottrt,  H,  1,  2, 
6;  previous  to  that  "Arlea/'  II62-1202;  "Provence  "  1366;  "Falaiae,"  20, 
etc.  Conferriiia  of  the  pled^fe  u^ion  the  creditor  based  upon  the  appraisement 
of  w-oTthy  p«iple.  Pofi,  "  Datraint  upon 

'  Btattniaiioir,  30,  51:  40  days  fnoblea);  7  days  (coramonets) .  Immediiito 
sale  in  some  places,  excepting  that  dehvery  was  delayed:  "Ord."  of  1411; 
"T.  A,  C,  Bret.,"  322. 

<  Beaumajurir,  30.  £3  fsala  by  the  creditor  after  having  aummoaad  the 
dditor):  "Chatillon."  71.  etc  ;  Declaration  of  Jan.  14,  1689  (silver veaaela). 
—  Auctioneers :  Law  of  27  V«nt.,  year  XI,  1  ;Law  of  July  21 ,  1790,  6;  Sept. 
17,  1793, 

'  Betiunuinffir,  34,  51;  54,  6;  "Gr.  Gout.,"  p.  233;  Boutarie,  I,  46;  Tambottr, 
II,  I&4,  348. 

•  Beaurmnm,  34,  fi2;  "Or.  Cout.."  2, 17; '  Tsrii,  N.  C,"  178;  Ouy  Co^ilU, 
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conRccted  with  mo\'ables,  wbieh  were  made  use  of  in  cases  of 
insolvency  as  well  as  in  the  case  of  an  ordinary  action,  arose, 
as  they  do  to-day:  Ist,  from  the  idea  of  an  expresse<i  or  im- 
plied pledge  of  record;  2d,  or  else  from  special  reasons  rank- 
ing certain  claims  before  others,  but  mvet  causing  them  to  be 
preferred  to  tlie  Hen  of  a  record-mortgage  (costs  at  law,  funeral 
expenses,  salaries,  the  treasurer).' 

§  ^123.  Exftcution  upon  ImmoTablflS.^  Origin  of  Distraint 
upon  Immovkbln.^  Distraint  of  immovables  was  miknown  ia 
the  old  law*  It  was  introduced  into  te^lation  in  two  ways; 
1st.  The  harahness  of  execution  carried  out  upon  tlie  person  was 
such  that  the  debtor  did  not  hesitate  ut  any  means  of  escaping  it; 
he  was  seen  to  set  aside  for  hi-s  creditors  the  enjoyment  of  his  Uind, 
and  even  its  ownership.*  iVhat  he  did  by  means  of  a  private 
agreement  and  voluntarily  could  not  fail  to  bo  imposed  upon  him 
by  law.  2d.  Procedure  upon  a  default  under  the  Carolingiana 
had  as  its  consequence  the  "missio  in  bannum,"  or  confiscation  of 
the  possesions  of  the  debtor;  *  some  outward  sjTubol,  such  aa  a 
little  straw  or  a  glo\'e,  served  to  make  the  matter  public: '  the 
debtor  hn<t  a  year  and  a  day  in  which  to  obtain  its  removal  upon 
condition  of  appearing  in  court;  when  the  year  and  a  day  had 
elapsed  the  con£scation  became  absolute,  the  possessions  became 

"  Inst,,"  444.  —  In  ca^e  of  insolvency  all  llie  creditora  were  paid  at  bo  muoh 
in  Ihe  pound:  "Cout.  Not.,"  76,  153;  "Gr.  Cout.,"  2,27;  toysel,  185,  087; 
Ganaud,  "  Diconfllurc."'  187. 

'  Loyitl.  3&1,  ftS3,  688,  897;  PoChirr.  "Proakl  ,"  481 ;  fftcwwwt,  VI,  «06:  VTI. 
673;  Dareele.  "Etudes,"  p.  90  (privil^ea).  —  C/.  Planiol,  "Dr.  CivU.,"  II, 
"34,  774. 

'  £«»i«n,  p.  l«j  Brunnvr,  {  U2  OlovKm.,  III.  990;  Amin,  "VoU- 

stf«<-kimsJVBrf.";  "0.  R.,"  I,  65;  U,  8P;  Sehrt/^,  287,  m  (bibl);  PtrHU, 
i  242. 

'  At  Rome  the  etane  meana  of  eieeution  with  nesrd  to  all  powtwiinnfl. 

'  -Sal,"  50.  58;  '  Edict  of  Chilperic."  7;  MorouV^  "  App.,'' 51 ;  "Biu.."2, 
1;  7,  4.  —  ConlTa:  Tfionixsen.  "Org.  .1ml.  do  la  L.  Sal.,"  3,2.  4  (the  Sutic  Law 
KpreMM  attacks  on  the  onmcrehip  of  land  and  admits  of  their  oonfisL-ationK 
!fam,  "Stud.,"  II,  112  (extrajudicial  distruint  of  immoveables  among  the 
LombudHli. 

'  .ff(.riirc,"Fonii,,"277,374;3/ura(ori,".\nl.it,,"n,237;  "Oid." of  1234,3. 

•  Afl  to  toe  olacing  outside  of  th«  law.  from  wlienco  ia  derived  the  "missio 
in  bnonuu,"  ff.  i  300.  tapra.  The  word  baiaiahm«iit  ("bonniment  ")  9t>)l  sig- 
nifiM  (lialnuBt  in  LABgu^doc  in  tlm  6igbtf«fith  oentnry:  "Max.  du  Dr.  1^.,'' 
1740,  72. 

'  Grimm,  "R.  A.,"  105,  ©4!:  "Wifa":  Lattes,  "'Parole  e  Simboli"  ("  wifa," 
Etanding  crops);  "Rcndic.  Inst.  Lomb..  1900.  Distraint  upon  gtnnding I'ropa 
is  a  reproduction  of  the  old  ciislom.  "Wifalio"  pmetise>i  by  the  owner  to 
forbid  tbinl  putiea  from  going  upon  hi»  iand  ((or  exompk,  even  todav  one 
puts  a  little  Jtraw  at  the  end  of  a  vticlc  stuck  into  the  ground  in  oraer  lo 
notifv  the  ehepherda  that  they  must  not  bring  their  flocks  to  pasture  in  n  cer- 
teia 6^)  Pvitii,iM.  cU.;  oroea:  Brurnvr,  II,  459. 
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the  property  of  the  king;  but  the  treasurer  could  not  keep  ihem 
without  doing  an  injustice  to  the  creditors  who  had  been  de- 
prived"of  them;  ordinarily,  as  a  special  favor,  he  gave  up  to  them 
a  portion  of  these  possessions,'  At  the  end  of  the  Frankish  period 
if  tlie  distraint  upon  immovables  did  not,  properly  speaking,  exist, 
at  tlie  same  time  they  had  an  indirect  proceeding  which  had  simi- 
lar results: '  restricted  at  first  to  cases  of  default,  in  the  end  it  was 
appHed  in  more  and  more  numerous  cases,  and  feudal  practiice 
made  it  genera! ;  confiscation^  after  having  been  an  essential  part, 
disappeared  aad  left  in  its  place  only  the  distraint  for  the  benefit 
of  creditors  alone.  In  spite  of  these  modifications,  the  very  old 
Customary  law  still  sprang  from  the  principle  that  immovables 
could  not  be  distrained;  *  and  for  a  long  time  recourse  was  had  to 

'  Capitulaty  of  7S2,  27  (I^  70):  &  debtor  cannot  funiish  any  surety;  Ma 
posscaaions  will  be  placed  "m  bannum"  until  he  cao  find  &  "fidejussor." 

Cap.  "lisB  ,"  802  (I,  Q7),  32,  36  el  etq.:  "missio  in  bannum"  of  those  who  owe 
ccrt&in  com  positions  j  Capitulary  of  803.  6  (I,  118).  Regulation  by  Louia  the 
Debonair.  Capitulary  of  Slfi,  5;  81S-19,  11  (I,  268,  233),  C/.  '^Cap.,"  U, 
75,  c.  3;  273,  7;  307,  35  "Ed.  Plst.,"  864,  c.  6  ("miasio  ia  bannum  iudicio 
ficabinorum"),  ■etc.  Table,  see"BannuB."  —  In  803  Llic  king  is  confsultw!  as 
to  what  shall  be  done  with  the  gWMla  which  had  been  seiied;  later  on,  under 
Louia  the  Debonair  he  no  lotuer  pro^pcds  to  make  a  special  decisioa  in  each 
case,  but  it  beconies  the  rule-  that  creditors  shtill  be  jiaid  first  of  iJI,  and  alter 
thcin  the  treasurer.  Moreover,  the  property  acquired  by  the  treasurer  only 
goes  to  the  creditors  by  virtue  of  a  "prfficeptum"  of  the  king:  Brunner,  II,  74, 
460. 

'  For  _case3  where  the_  "missio  in  baimiim"  applies,  c/.  Brunner,  $  112. 
The  pro\'isiona  of  the  Capituiarira  are  not  general,  and  it  is  not  poaslble  to  say, 
if  onu  jidhore.-i  to  their  ttxta,  that  the  pnDt:K.-diiig  ia  a  regular  means  of  execu- 
tioa  which  can  be  made  use  of  by  every  creditor.  But  the  tendency  U>  develop 
its  application  ls  maniffst;  practice  nad  to  round  out  le^slation  upon  this 
point,  -  a  thing  which  v/ns  aJ]  the  more  easy  because  the  "mlBsio  in  bannum''' 
vr&a  pronounced  by  the  count,  whereas  the  placing  outside  of  the  Uw  of  whieh 
it  is  a  modified  form  emanated  from  the  king.  Cf.  Esmtin,  p.  157.  In  a  pro- 
cedure baaodupon  a  hearing  of  both  partita  the  carrying  out  of  the  judgment 
voA  iMurpd  by  sureties  which  the  di-btor  had  to  pro\-ide;  thus  for  a  long  time 
llicjc  was  no  need  to  be  concerned  with  tliese  cases. 

'  Proofs.  —  1st.  Distraint  upon  immovables  does  not  appear  in  certain 
texts  of  the  feudal  period,  any  more  than  it  did  3n  the  barbarian  lawa.  Thua 
at  Metz  until  the  middle  of  the  fourteenth  centui^  "eetault,"  vhich  ia  the  only 
procedure  of  execution  recognized  by  the  "Ord.  dea  Maioura,"  only  affecta 
movables:  "N.  R,H..''  11,313:  "F.de  E^am/'p.WS.— 2*3.  Plfrdgpng  of  the  im- 
movables and  dktrsint  upon  the  ineamc,  especially  in  the  case  of  fiefs:  Beau- 
manoir,  17,  7;  35,  2;  "  Jostice,"  12,  6,  38;  '^Ord."  of  121S,  123+,  13U.  ■'  La 
Salle- de  LiUe":  saJeof  the  risht  of  user  for  a  hundred  yoius;  fiouJaric,  I,  25.  — 
3d.  Sometimes  the  consent  of  the  debtor  is  still  required  for  the  sale  of  immov- 
ables. Privilege  of  the  Duke  of  Burgundy  at  Rouvre  in  1259  ("Ord.,"  IV, 
3S9);  "Famaut,"  74;  "T.  A.  C,  Bret.."  301;  "Toulouse,"  77;  Boulanc.  I.6fl; 
J,  j'lhdin,  ISS  el  »tqr.  Beanmanoir,  35,  2:  the  sovereign  ordera  the  debtor  to 
eell  Ilia  imraovablcs  within  forty  doys,  aad  it  ia  on3y  if  lie  refuses  to  do  90  that 
the  sovereian  must  proewd  with  the  bjJc  or  leases  the  property  to  the  creditor, 
having  had  it  appraised  by  worthy  people:  P.  de  Fontainea,  21,  Q;  "  Joetlcej' 
3,  6,  2;  Bofitarit^  I,  25.— llh,  Stibaidiary  character  of  diatraiat  upon  inunova- 
hles;  until  the  Ecfict  of  1539,  74,  preliminary  iciiure  and  sale  of  raOTables  was 
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means  which  assumed  this  principle  as  being  in  force,  —  appro- 
priation of  revenues,  binding  immovables  by  an  agreement,  — 
which  were  indirect  means  of  compulsion.  Thus  the  "Etablisse- 
ments  de  Saint  Louis "  lay  it  down  that  the  debtor  of  the  king 
shnll  not  be  imprisoned  if  he  swears  that  he  has  no  movables 
with  which  to  pay,  and  if  he  sella  his  immovables  within  forty 
days.^  There  was  another  resource  which  was  almost  as  forcible 
as  physical  compulsion:  the  law  appointed  bftllia'a  men  ("come- 
stores,"  devourers)  over  the  gooda  of  the  debtor,  who  lived  at  his 
expense,'  These  troubkaome  guests  ruined  the  debtor  without 
any  advantage  for  the  creditor.  Often,  even,  the  debtor  had  an 
understanding  with  the  sergeant  so  that  the  occupation  by  the 
bailiff's  men  was  fictitious.  By  the  thirteenth  century'  Beau- 
manoir  attacks  this  abuse,'  and  in  the  fifteenth  centur>'  the 
bailiff's  men  have  become  the  commisaionera  of  land-distraint.* 

§  424.  Luid  DUtr&lnt  and  Its  Proc«dure.  —  Distraint  upon 
immovables  having  once  been  allowed,  for  the  various  local 
Customs  *  there  was  substituted  a  regulation  which  was  ahnost 

absolutely  necessarj- :  Beoumrtnoir,  35,  2: 43,  18;  51, 9;  "Gr.  Cout.,"  2,  17,  tic.; 
"Ord  "  1,  698;  IX,  453,  etc.;  '  Jostke.'*  3,6,2;  Bouiaric,  1,5;  II,  13;  "A.C., 
Picardie"  {Mamkr).  p,  &0  eteeg.:  "SummaNorm.."  6.  —  SIkIi.  FormuJitiea:  for 
example,  summuns  to  the  debtor  to  sell  his  immovabica ;  "Cbitillon,"  ?2|  etc.: 
Loyeeav,  "D^^erp.,"  3,  16,  The  debtor  waa  entitled  to  take  back  Uis  im- 
movablea  within  n.  certain  time:  BowfarK.  L69.  —  Furthermore,  aeveral  of  these 
peculiaritifs  are  aJso  to  be  twrcounted  for  because  of  tbe  relative  value  of  im- 
nupvablcs  (for  exuropt^,  tbs  Bubsidia-r^'  charairter  gf  distrnmt) ;  Dig,,  43,  1, 
15,  2j  Dig.  X,  6,  5,  5,  8,  —  The  evolution  b  ^rhapa  still  mort'  striksng  in  the 
English  law,  AlthouBh  the  quility  of  not  being  diatrainablc  is  &  einawjucoco 
of  the  Quality  of  being  inalienabk'  immovables  became  alienable  in  England 
long  before  they  could  !>«  distrained  upon,  —  a  tiling  wbiph  gave  rise  to  frauds; 
in  fact,  according  to  the  common  law,  the  creditor  had  a  right  to  distrain  uptrn 
the  body  of  the  debtor,  upon  his  movables,  and  upon  theiDRomeof  his  immova- 
blea;  if  the  latter  were  distrained  upon,  the  debtor  had  a  ver>-  simple  means  of 
toJung  away  the  benefit  of  them  from  the  rreditor;  it  waasufBctent  if  he  said  t  he 
land;  the  btatute  of  Westminster  11,  under  Ed^^ard  I,  ollowctl  not  only  the 
difltrdnt  of  the  income,  but  the  land  itself,  up  lo  (he  nmoiint  of  lialf  of  the  im- 
movables of  the  dpfetof;  [he  Creditor  held  theifi  uatil  be  was  entirely  paii 
{tenant  byele»t):  OUuton,  "last.  .Vnglet,,"  ill,  238. 

'  ir,  22. 

>  See  Du  Canm,  Ramuav:  Btavmanoir  53;  54,  0;  51,  5;  (flaason,  VI.  615. 

»  Op.  Pit.;  "Olim."  II,  241;  Tambour,  II,  14S  <local  privilegesl.  PrivilegM 
granted  bv  the  kings  in  Languedoc;  in  Pfrigord;  "'quod  non  ponantur  come- 
Btorea":  "Ord.,"  1,399.  894,  etc-  — Cf.  "Dragonnadea"  (prosecution  of  Protea- 
tanlfl  in  France), 

'  Sec  Fcrrihe,  Mamxr,  toe.  cit. 

•  Analysis  Ln  Tamb^r,  II,  131,  253;  "Aaa.  de  J6r,,"  "C.  dea  Bourg.."  20. 
27;  ■'Chfltillon,"  72  (in  1371);  flecm-nTiotr,  34,  51;  35,  9,  etc.;  "Gr,  CiMt.,"  2, 
17,24,33;  3,25:  fioulari^,  I,  16,69;  "Ord."  of  L41I;  1424;  Masner.  30.  Customa 
aeeowing  to  which  the  immovable  at  the  debtor  is-  gpven  to  the  creditor: 
Tanbotir,  11,  113.  —  F'kIs  (if  there  are  no  other  posaeMionaJ  :  J.  d'Ibetin,  185 
St  ttq.;  Ph.  do  Namm,  27;  "T.  A.  C,  Bret.,"  2a5<(«eg. 
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uniform  by  virtue  of  the  Ordmnnce  of  1551,  bttter  known 
under  the  na.me  of  the  "Edict  of  Public  Announcements.*' '  We 
may  say  that  in  a  general  way  the  carrying  out  of  execution  upon 
immovables  was  loaded  down  with  formalities:  "We  have,"  said 
Loysel,  "a  great  deal  more  affectation  and  ceremony  thun  there 
was  in  the  Roman  law."  Thi3  refers  to  the  importance  which  hold- 
ings in  immovables  had  assuraeti;  but  the  expenses  of  dispoaseasing 
diminished  the  creditor's  security,  and  its  long  delays  discouraged 
him ;  through  a  wish  to  protect  the  debtor,  his  credit  was  entirely 
removed. 

■  §  425.  The  Same.  —  (A)  Documentary  Rigkl.  One  cannot  prO' 
ceeJ  with  the  distraint  -  excepting  by  virtue  of  some  documentary 
right,  that  is  to  say,  a  judgment  or  a  notarial  deed.*  An  executory 
lorce  is  naturally  attached  to  judgments,  As  to  the  notarial  deeds, 
it  is  said  that  they  signify  a  coiLfaasioii  of  Jud^rment  ("paratam 
executionem ") ,■'  tlius  differing  from  deeds  uudur  private  seal; 

I  hambert,  Tabic,  see  "Sbisk  rttelle^'  C"Ord."  of  1539.  etc.).  Tlie  uniform- 
ity was  enlrirely  relative,  becauflc  the  Edict  waa  not  applied  in  many  provinces 
(FlanJflra,  ArtoiB,  Norrnftudy,  Lorraijie-,  Bressie,  Bugcy,  Franche-Comtfi. 
DttllpliiniSr  Provenbe,  Languedoc,  Gijyenne,  B^-arn  ftijd  Navwrc);  Tai'huur, 
11,  281;  Glaston,  "  FrocCd,,"  II,  248.  —  Distnunt  upon  w-nts  and  upon  officea, 
Eriiettf  of  1683,  1660,  1683;  Tavibovr,  II,  171,  318.  Cf.  Baanage,  ' 'Hj-poth.,'' 
p.  87. 

*  Obriously,  the  right  must  be  one  which  has  matured.  Delay  of  four 
montlis  in  the  Itomaji  law  aad  in  the  canon  law:  Dig.  X,  1,  29,  26;  2,  26, 
15.   TexlH  dealing  with  the  Customs:  Tambour,  II,  113. 

*  Loysel.  SW:  "One  never  pvea  up  execution  or  duttrdnt  unleaa  it  la  by 
virtue  of  a  oontract  protected  by  warranty,  a  judRinent,  or  a  privileged  cauae 
of  action  ifor  example,  tidebt  due  the  king),  for  act^  of  violence  arc  prohibited." 
Cf.  exti.'ptiouftl  pjiaos  under  lh<-  KcadH,  diMtraint-writ,  seiiure,  alien  distraint, 
ttC-  JicauinatitAr,  24,  13;  "  Const.  Chflt.,"  8.  —  For  C|Uitc  d,  long  titJiC  even  the 
exeputory  right  is  not  sufficient,  and  the  eroditor  hiis  still  to  provide  hiiiiself 
with  letteri  oi  elilm,  ilie  use  of  wliich  is  vorj-  limited  during  the  monarchic 
period;  theee  letters  pon.'iisted  of  an  order  to  the  sergeant  to  enforce  the  rights 
of  the  creditor:  Tamhonr,  ll,  95,  1S4;  "Ord."_of  16ft7,  27,  6,  —  Various  jui^- 
iDcntH,  rf.  Temhow,  11,72,  172. — XodetcnBe  is  poaaiblc  agfl-inst  this  executory 
right  unless  the  condition  of  "Hninn!  the  hnnd  of  justice"  be  complied  witn 
(pledges,  Buretics):  set;  KagurnM;  Ijoysel,  S^.  —  Time:  Loysel,  S04, 

t  itp^j(ip  "  from  "[larare"  (primilive  meaning).  One  muHt  take  care  not 
to  uonfu-?e  the  confctwioR  of  iudgmi?nt  with  tbt;  cUnis  vulled  by  w»y  ol  BTold- 
uff«,  by  mcana  ol  which  the  debtor  authoriioa  the  creditor  to  Ita-ve  tlie 
jrumovablM  that  are  the  plaigo  for  his  debt  sold  at  public  auction  before  no- 
taries upon  default  of  payment  at  maturity.  By  this  mpane  the  uroditor  nuiy 
disp^Tisc  with  the  formalities  of  distraint  and  forced  dispoaaeasion,  which  la 
an  advantage  for  him,  because  he  thun  avoids  many  expenses  and  delays,  but 
which  can  be  very  prejudiciui  to  tiic  debtor.  becausB  lie  losea  yaluahlo ntu.iran- 
tiea  (for  esample,  publicity)  of  such  a  nature  as  would  cau.'.e  his  property  to  be 
sold  at  a  higher  price.  The  Law  of  June  2.  1841,  prohibited  thta  in  the  cast  of 
immovables.  Our  old  \aw  allowed  a  friendly  sale  of  the  immovable  distrained 
up^in  (e(«  Fcrriere).  A  dchtor  could  also  apjioiiit  bis  creditor  "procuralor  in 
rem  auam"  with  power  to  Bei]  his  property  {Dareate,  p.  456).  AlthoiLgh  tlie 
fgtf^tvre  [Clause  was  prohibiUsd,  contrary  to  the  spirit  01  OUT  Old  1^1  ideas  Bad 
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whereas  the  creditor  with  a  deed  under  private  seal  can  only 
obtain  execution  after  having  obtained  a  judgment  of  conviction, 
the  creditor  under  a  notarial  tfe«d  has  the  right  to  act  directly 
against  the  debtor  through  a  di^itraint.  This  likening  of  the 
notarial  deed  to  the  judgment  was  devised  by  the  practitioners; 
resorting  to  the  Uomaii  rule  "coiifessus  in  jure  pro  judicato  habe- 
tur,"  tlieir  method  waa  to  compel  the  parUes  to  appear  before  the 
judge  at  the  time  when  the  debt  waa  contracted ;  the  debtor  ac- 
knowleiJged  his  debt,  and  this  admission  made  in  the  presence  of 
the  judge  and  established  in  writing  had  the  same  force  as  a 
judgment;  in  this  way  the  creditor  found  that  he  could  avoid 
incurring  the  risk  of  an  action  and  did  not  have  to  fear  the 
chicanery  and  bad  faith  of  the  debtor.  This  custom  appears  first 
in  the  writings  of  the  Glossators  and  in  the  Italian  practice 
("Lnstrumenta  guarentigiata"); '  after  this  it  spread  throughout 
Western  Europe.  In  France  tlie  acknowledgment  was  made  be- 
fore the  judge,  who  delivered  a  sealed  charter  setting  forth  the 
debt  and  the  acknowledgment;  the  affixing  of  the  seal,  which 
was  a  mark  of  public  authority,  made  the  deed  authentic  and 
carried  with  it  the  obligation  to  perform  in  the  name  of  the 
State.  The  notaries  who  were  cliarged  with  drawing  up  in  writ* 
ing  the  acknowledgment  made  to  the  magistrates  soon  took  tliis 
acknowledgment  themselves,  at  first  In  the  name  of  the  magi^ 
tratcs  and  then  in  their  own  name,  because  of  an  expressed  or 
uniierstoi>d  delegation  of  authority."  During  the  feudal  jieriod 
the  principle  of  seigniorial  independence  had  the  effect  of  limit- 
ing the  execiitrirj'  force  of  a  judgment  to  the  jurisdiction  of 
tile  judge  who  had  pronounced  it.  In  order  to  have  it  carried 
out  elaewhere  it  waa  necessary  to  obtain  an  order  from  the 
local  judge,  —  an  order  which  waa  s^rcely  ever  made  without  a 

the  texts  of  the  thirteenth  century  ("Ord.,"  I,  508,  n.  h.;  Giraud,  "Ehsai," 
II,  1R8,  212;  ''T,  A.<.'.,  Urct.,"  iUft  efM^,),  yet  a  duusc  wasauliiflrispdl-v  vir- 
tue of  wlucli.  (f  the  debtor  did  not  pay  at  maturily,  the  gbject  given  ofl  a  pledge 
Was  acqllufed  by  tlie  creditor,  after  an  apfiraisal  by  peraolia  ii^reed  upon  by 
the  parties:  Bmuuwnnir  4J,  3;  PolhUr,  "NRnt.,"  oo.  19.  Now.  the  cIaum 
by  way  of  avoidance  dia  not  ofler  nay  preat«r  dangers  than  this  clause:  S*r- 
r^If,  "R.  Hr.  el  Fr,  de  ](%.,"  IS-W,  257;  Garsonnet,  "Proo&lure,"  III,  407; 
BrUfitti.  "Ofsecli.  d.  ExecutiiTJw.w*,"  1845;  I'niile.  Vl.  3f9. 

'  VioHet,  loc.  dl.,  aeeiua  to  thiok  tlmt  tbis  practice  is  oerived  from  tbe  cccle- 
oinsticid  courts. 

»  LffK«f(,  800;  Du  Cange,  see  "Garentigia";  RajniMU.  see  "Garaati«": 
ioj/flrnu,  "Garnntie  dee  Rentes,"  12;  Pothier,  "Proi^,,"  no.  438.  —  Custonia 
of  the  South,  for  ewunple  "  Ord.,"  3,  205;  4,  8,  etc.  —  Beaumanatr.  35, 6;  "Or. 
Cout.."  2,  17;  Bouiane,  U,  13,  etc.;  Tarnhmr,  U,  82,  171,  181  tobUgatioo" 
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new  exajniaatiaii  of  the  entire  matter,  so  that  the  whole  ques- 
tion was  again  opened.'  The  monarchic  law  did  not  break 
entirely  with  this  traditional  rule,  as  logic  and  the  good  adminis- 
tration of  justice  would  have  required.  But  by  a  rather  singular 
inainaiatency,  notarial  deeda  had  executii>ry  force  in  the  eutire 
kingdom,  even  when  they  did  not  have  an  indcrrsement,  "placet" 
or  "pareatia"  ("Ord,"  1539,  5,  f)5).^  It  w&s  otherwise  with  judg- 
ments (in  GpitG  of  the  "Ord."  of  1360,  46,  and  1579,  172);  the 
rivalry  between  the  Judicial  hodie*  was  strong  enough  to  uphold 
the  tradition,  and  their  judf^ments  could  not  be  executed  outside 
of  the  jurisdiction  of  the  judge  who  had  pronounced  them  without 
lettwft  of  "pa«»tiB"'  delivered  by  the  Keeper  of  the  Great  Seal 
or  by  the  Chancellors  of  the  Parliaments,  nor  also  wthout  the 
permission  of  the  local  judge.  This  wag  a  rather  idle  formality, 
because  these  letters  were  delivered  without  jurisdiction  being 
taken  of  the  matter  they  dealt  with  ("Ord."  1629.  119,  and  l(>fi7. 
27,  6).*  "If  the  executory  force  of  Judgments  was  thus  limited 
in  the  interior  of  the  kingdom,  all  the  more  should  this  force  be 
refused  to  judgments  which  were  rendered  abroad";  in  tliis  re- 
spect notarial  deeds  were  similar  to  judgments,  in  conformity 
with  the  oldest  practice.^ — Finally,  it  is  to  be  noticed  that  execu- 
tion was  especially  directed  against  tlie  person,  at  least  according 
to  the  traditional  notions;  the  executory  right  given  against  the 
df-btor  remained  without  any  effect  as  against  his  heirs;  it  was 
necessary  to  obtain  a  new  one.  On  the  other  hand,  the  execu- 
tory right  which  was  obtained  by  the  creditor  could  be  made 

1  "Gr.  Cout./'p.  214. 

>  r/.,  however,  "Paria,"  lft4,  lfl6;i'o(Aier,  no.  442  (it  la  no  longer  cm- 
toinary  to  place  a  eeal  upon  nuLoriiil  deeds,  althuiigh  one  stlH  ths 
fee  fur  the  fieril);  id.,  no.  439;  Civil  Code,  547;  Liiw  of  25  Vent.,  year  XI, 
An.  28  (authcnticalion,  wliich  is  not  required  for  the  signature  of  the 
clerk  of  the  court). 

•  Tambour,  II,  197.  "Parenljs"  (obey)  ifi  a  word  derived  from  the  contpxt 
of  iha  Icitere.  Sentences  of  the  eeclesiastical  judgej^  and  Brbitratois,  utu. 
CJ.  Tamb^^r,  \l,  I72ri(rR7. 

*  The  RpvoIutitJn  pavt  (Iwlij  aP<J  judfCin^nt'i  executory  fthrce  throughout 
the  whcfie  of  France;  Cjinstitution  of  Udl,  3,  5,  24  (uniform  executory  for- 
mula.) ;  Law  of  Sept.  29,  1791  (engrossed  KiT>ipa  of  deeds  entitled  in  the  nnme  of 
the  Idn^;  and  not  in  the  namB  of  the  judge,  and  endin^c  uith  s.  (oinmund 
B»  to  who  should  b^ve  them  carried  out);  Law  of  >Sept.  6,  II,  1790,  21), 
21. 

'  Cf.  Civil  Code.  ^123,  2128:  Br«/«n(.  on  "  Paris."  lfi.i  (II,  3ft0):  one  must 
petition  by  meaos  of  a  new  action  before  the  Iwiil  juditt;.  Art,  121  of  the 
Onl,"  of  ]fi2it  meretv  nanctionfd  rules  which  had  been  admitted  in  practice 
witliout  diffinulty:  Edict  oi  1778.  2;  Btpufiewt*,  "Pereonn.  «t  IWalit^  d*a 
LoLi,"  p.  (34U;  Julien,  "Stfttuta  de  ?f<tf.;'  II,  442;  PoUaer,  no.  441;  CJowoti, 
"PrOCfd.,"  II,  142, 
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use  of  by  his  heirs:  "the  de&d  c&rrifld  out  exseution  upon  th« 
llTins,  B-nd  not  ths  living  upon  the  de&d."  ' 

§  426.  The  Suns.  —  (Bj  The  DisiTaini  Proper?  The  cmlitor 
who  possesses  an  executory  instrument  sends  liy  the  bailitT  to 
the  debtor  a  summoua  to  pay  the  sum  due.'  If  this  cannot 
done,  the  bailiff  goes  upon  the  land  with  two  witnesses,*  put?  the 
land  under  tlie  hand  of  the  king  by  placing  upon  it  a  wiap  of 
straw  or  an  escutcheon  bearing  the  arms  of  the  king/  places 
commissioners  there,  publishes  the  distraint  by  means  of  posting 
up  notices  before  the  main  gate  in  the  parish  where  the  land 
ia  situated,  and  then  draws  up  a  report  of  the  whole  (*'  return  of 
land  distraint"). The  commissioners  left  in  po^seasion  by  the 
bailiffa  were  originally  poor  people,  who&e  r-esponsibility  was  im- 
aginary; afterwards  they  were  officers  who  had  given  surety,*' 
it  was  their  duty  to  have  the  distraint  registered  and  to  proceed 
with  the  judicial  lease  of  the  possesions  distrained  upon, —  a 
lease  which  has  been  done  away  with  in  our  law  because  of  the  ex- 
pense and  the  delays  which  it  nave  rise  to."  In  this  way  the  debtor 
found  hinuself  dispossessed  of  his  pniperty;  any  act  of  dispusal 
over  the  land  or  the  income  was  forbidden  hira.'  Thus  it  was  use- 

1  Ltiygel,  891  {ff.  S64).  OtJi«  motivea;  to  notify  the  heirn;  dobta  are  not 
incummnt  lipcm  all  witliout  ajiy  disUnctton:  Ta.nJ»our,  II,  106,  197  (deliuls).. 
C/,,  ftiaifjnnii'iil,  tjf  duiiiu^,  iltiH, 

■  CJ.  tmiMl  dlJtraiiil,  whii^h  vas  ori^oAljy  ratlrer  a  reatoration  of  thr.  fiof 
to  the  lordV  list  berauite  of  hb  lord's  right  of  ownerehip;  t!ie  lord  ttikr«  liwk 
his  prniierty,  but  there  is  a  tendency  lo  coafusc  thin  rifcht  of  reyersion  with 
th<^  real  digtritint  caxried  otEt  by  the  cmlitor  u|mn  thi;  land  of  his  debtor,  ia 
profifrtion  a»  Ihe  right  of  the  nissEJ  ovpf  the  Eef  itifreascs.  HoWerer,  &  few 
p<H^tiliftritice  still  existed  even  aft«r  tlie  old  iiiw  Imd  died  out,  whereas  wpyliuld 
dirtraiTit  became  nit  orrfinnry  distniiiili  Tnnihfiur,  11,  340,  349.  —  .\s  to  the 
confiscation  of  the  property  which  the  vaiieal  hoUla  from  his  Boverei^,  (/. 
"A)"^.  de  Ji^ru».,"  1,304;  Lriolof  John  Lackland^  and  the  recent  works  of /jjmoiU, 
Luchaire,  Guilhiftrmoz. 

'  fictitorit,  11,  36;  "Old."  of  1539,  74;  "Ord."  ot  Blois,  175. 

*  Ab  to  poesisgionii  which  cannot  dbtraincd  upon,  cj.  OUu^im.  "ProcW.," 
II,  153;  PertiU,  VJ,  348. —  As  to  dialnunt  upon  fiefe,  ef.  PertiU,  VI,  US; 
GuyoL  toe.  di. 

*  Cciut.  Not.,"  118.  Escutcliiwn,  a  little  banner  of  cloth  or  linen  bearing 
the  ATTna  af  the  king;  PolhUr,  no.  $44  (pot  in  uspI  ;  Pertilf,  I.  ;i3!>, 

*  Regutr&tioB  in  the  office  of  the  commistsioner  of  InJid  distriunt.  CJ.  the 
casting  forrti  of  publication  by  means  of  the  tiuoscription  of  the  minulee  of 
the  proccodini;  ot  distraint. 

'  Edict  of  February,  1628. 

'  Thin  lease,  which  was  practiced  under  some  of  the  Cufrtoraa,  waa  raven  a 
Kneral  eflfect  by  the  "Oi^."  of  1539.  S2,  and  the  Edict  of  I.Wl.  41,  with  the 
object  of  preveniinK  the  commitwionere  who  forraerly  niltnini.-'tercd  property 
that  had  wva  dititraincd  upon,  from  apprripriatiuK  the  issues  for  themselres 
under  pretext,  that  they  were  for  diwbursein"nta  and  the  exp^ises  of  admiois- 
tr»t>on.  Ab  t»  these  di9ftdvfHi(,igce,  r/,  GhKwn,  Jl,  242, 

■  Encumbrances  of  the  iseuea  also. 
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leas,  and  even  impossible,  for  other  creditors  to  distrain  upon  the 
property,  which  bad  already  been  placed  under  the  hand  of  the 
l&wi  &J1  they  could  do  wa?  to  offer  objection  in  a  petition;  "dl»- 
tr&int  upon  diatraint  la  InvftUd."  ^ 

§  427.  Th8  Same. — (C)  Public  Annmncemenis  and  Award. 
Public  aiinouncements  or  proclamations  were  made  after  the 
parochial  masa,  in  order  to  announce  to  the  public  that  the  in- 
heritance which  had  been  distrained  upon  was  to  be  sold  and 
awarded  by  decree,  and  to  allow  opposition  to  be  offered  by  any 
parties  who  were  interested  (creditors,  mortgagees,  etc.)-  Follow- 
ing this,  notices  were  posted  and  a  judgment  certifjing  to  the 
public  announcement  established  the  carrying  out  of  these  for- 
mftlities.''  It  was  the  duty  of  the  court  to  pronounce  upon  the 
various  objoctloiu  offered,  e.g.,  petitions  to  annul  the  distraint 
of  the  land  belonging  to  some  one  else,  to  exclude  certain  prop- 
erty, to  make  an  award  only  under  the  cliarge  of  a  quit-rent,  or 
to  include  some  one  else  among  the  creditors.  After  having  ad- 
justed these  details,  it  enters  an  order  of  judgment.'  More 
notices  are  posted  up,  and  forty  days  after  this  order  has  been 
made  the  man  who  has  distrained  places  a  bid  in  the  clerk's 
o£Bce;  this  corresponds  to  fixing  a  price.  Within  the  forty  days 
anyone  can  make  other  bids;  they  are  read  in  court,  and  there  is  a 
provisional  award  to  the  highest  bidder;  but  it  is  only  after  it  has 
been  put  off  for  a  fortnight  three  times  that  the  final  Judgment 
takes  place.*  The  judgment  vendee  must  pay  the  price  of  the 
sale  within  a  week,  and  if  he  does  not  do  this  the  land  can 
again  be  subjected  to  the  public  announcement  and  sold  at  his 
expense  as  having  made  an  excessive  bid,*  The  final  order 
makes  the  judgment  Vendee  the  owner  without  deliverj';  ®  it  even 
extinguishes  interests  of  which  notice  was  not  filed;  so  that  the 
judgment  vendee  can  acquire  more  rights  than  the  judgment 

1  LnifMl,  899.  758. 

'  Etlirt  of  1582,   Control  of  diatraint,  Edicts  of  1G39,  1693,  1775. 

*  Oi>pO!iitLon  Ktould  no  longer  be  received  after  the  adjudication :  De«mares, 
272.  54,  188;  "Cout.  Not.,"  121;  "Gr.  Cout.,"  p.  2ft3;  Limsel,  WW:  "Paris,'' 
35-t-359  {after  a  copy  of  the  decree  had  been  nIadB  and  sealed).  Ord."  ot 
1629.  Ifll:  registration  of  objections;  Tamhnur.  U,  295. 

'  "Tiierccinent."  at  "Orl^aaa,"  476  {outbiddinR  of  the  third  party  within  a 
we*kl.  Code  of  Civil  Procedure,  708  ei  eeq.  Els(?where  the  debtor  himself 
can  tuJco  hatk  his  prowrty  within  a  year  and  a  day  ("niippresaion  of  dcfree" 
in  Langucdoc,  etfl.).  Cf,  Fragm.  d'une  Rupert,  de  Jurispr.  Parifi.au  XV"  a,," 
pp,  25,  90;  P^h,  VI,  343;  Pttiet,  "Thtee,^'  18S4. 

*  See  Deniaart. 

*  This  wjis  a  judpnent.  As  to  the  voluntary  dwrw!,  pas?,  "Clearing  OH." 
In  Uainaut  seisin  muat  be  taken  by  tho  purchaaer.  Cf.  Lo]i»d,  24)3. 
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debtor  had.  There  is  an  exception  only  tn  the  case  of  the 
lord's  feudal  right  and  the  lord's  copyhold  right,  real  servitudes, 
the  dower  of  tlie  wife  of  the  judgment  debtor,  an  entail  not 
jct  matured,  and  life  rents.'  In  case  he  h  e^iicted.  the  judg- 
ment vendee  has  only  the  ri^ht  to  demand  the  restitution  of  the 
price.' 

§  42S.  The  Stzat.  —  (D)  Pr^erencef*  The  price  of  the  sale 
was  not  ordinarily  distributed  hy  wa.y  of  equal  shares;  the  cotirt 
must  first  settle  the  order  of  preference  as  between  the  pnvileged, 
mortgage,  or  simple  contract  creditors,*  which  pro!r>ng^s  a  proce- 
dure already  wry  lengthy  and  overbunlened  with  inciilents.^ 

5  429,  ThB  SRmo:  Later  Law.  — The  law  of  the  9th  Messidor, 
year  III,  and  especially  a  law  of  the  llth  Brumaire,  year  VII  (not 
the  one  relating  to  the  system  of  mortgages),  simplified  the  pro- 
cedure which  W83  then  called  that  of'forced  expropriation  ";  this 
last  law  did  away  with  the  rule  that  the  decree  clears  off  mort- 
gapes;  the  judgment  vendee  did  not  acquire  any  rights  other  than 
those  which  the  judgment  debtor  had.^ 

S  430.  PonnB  of  BealtT-HoTiffa^fl.  —  The  establishment  of  im- 
movable security  inct  with  obstacles,  as  did  all  alienation,  in 
the  higher  law  of  the  family  and  in  that  of  the  lord.  By  the 
Frankish  perio<i  lands  were,  however,  given  as  a  pledge  by  debtors 
to  their  cre<Iilors  to  answer  for  the  pajinent  of  their  debts,  some- 
times the  absolute  owncr^^hip  fpiffnorative  contract,  sale  with  re- 
dwnptlon)  and  sometimea  only  the  enjoyment  (land-jage).  In 
both  cases  the  land  passed  into  the  hands  of  the  creditor.  Often, 
however,  the  possession  of  the  land  was  an  embarrassment  for 
him,  and  the  debtor  had  an  interest  in  not  giving  up  posses^oru 
In  various  ways  they  succeeded  in  reconciling  these  needs  with  the 
necessity  of  an  effective  security  for  the  creditor;  tlius.  in  France, 

»  Damane.  220,  3flO:  "Cout.  Not.."  l2l,  127;  "Paria,"  354  ef  nog-:  Lrjimk 
(IfHr;  Clntaan  \\,  612;  Pertci.  '  Thiae,"  1SS4.  Cf.  "Voluntary  Ih-cree."  poti. 
"ClearinK  Oa,"  This  oaoamueDoe  had  its  on^a  m  the  frirm  a{  ihr  distniint: 
"Olim,"  III,  557;  "Joaticc.^  18,  2,  I;  Detnuirts.  413;  GioMi^/n,  'Trttc.,"  II, 
2-1&  (mimcroUa  local  pecilliaritiea);  Pclitt,  op.  dt.  Did  o&ttfiscatioa  clear  o8 
till'  rijUila  of  IhifiJ  paJtitet?   "C^ut.  Not.,"  35;  Dutnarti,  174. 

'  Loysrl,  Cf.  B*tuManoir,  43,  3. 

•  FCeury,  "Inst.,''  II,  IflS.  —  Pott,  " Sub-ordere  " ;  Tambour.  II,  155. 

*  The  privilege  of  the  &ivt  one  to  distr&in  is  abtHtrtm)  by  the  liwil  mortnffe 
in  Lhecaseof  inunovEkbles:  Beaitmemou;  S4,  52;  24.  2;  55,1;  "A.  C„  Piiajtlie,  " 
ed.  Mamur,  p.  91;  Ermein.  p.  164;  Tambour,  II  3tl. 

'  The  Law  al  the  lllh  Brum.,  year  VII,  renucea  the  dela,v»  to  50  dajrg. 
Cf.  Glaston.  '"Proc.,"  II,  247  {s'unnlificnlion  under  ihc  old  Bvm*ni). 

■  Intermediate  law,  Tambmir,  11,  433;  Civil  Code.  22«;  Code  of  Qril  Pio- 
cvdurc,  QI3,  740;  Law  of  June  2,  l&ll,  whiuh  aimptified  the  matter. 
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during  the  feudal  period,'  when  execution  upon  real  property 
came  into  Common  usage,  there  was  developed  a  new  kind  of 
security,  giving  the  creditor  the  same  advantages  as  he  would  have 
had  by  land-gage,  but  without  the  debtor's  giving  up  possession. 
Known  first  under  the  name  of  the  bond,'  in  the  end  it  became 
confused  with  a  Roman  institution,  the  hjpotbec,  for  whidi  aual- 
oRous  precedents  can  be  found,  such  as  fiduciary  ahenation  and 
tlie  "pignus." 

§4:^1.  The  Same:  (1)    8&1«  with  Bedemptlon.  —  In  the  old 

legislation  the  pledge  of  a  piece  of  land  is  often  met  with  under 
the  form  of  true  alienation;  the  creditor  receives  the  full  owner- 
ship of  a  piece  of  land,  just  as  he  is  given  a  movable  pledge;  he 
will  restore  it  if  the  debt  is  paid  when  due;  if  not,  he  shall  have 
the  absolute  ownership  of  it.^  During  the  Prankish  period,*  and 
even  sometimes  after  it,  this  transaction  was  frequently  met  with. 
The  ownership  of  the  land  was  conferred  upon  the  creditor  by 
means  of  a  conditional  inveadture;  most  frequently  the  condition 
is  a  condition  subsequent,  that  is  to  say,  the  creditor  becomes  tKe 
owner  ''  hie  et  nunc,"  but  ceases  to  be  so  if  the  debt  is  paid,^  It 

'  Ab  to  the  order  in  which  thfse  variooa  aaBurancea  made  their  appearance 
and  llicir  coexiBteaco,  cj.  liemler,  E  101. 

*  German  lawr  the  "altera  Satsung"  corresponde  to  the  land-Koge  of  the 
French  law;  the  later  or  "neue  SaUung"  (of  the  thirteenth  centuryt,  tu  the 
botjd;  it  14  a  copy  of  tho  procedure  of  cxemtictn  upon  imraovitbI*i^,  ani,  COQ- 
eefiuently,  is  derived  from  the  process  of  oiitlawrj'.  Aetuully,  "iSalBung" 
means  statute,  regulutioa;  "vcrseticn"  mcftne  to  put  in  plodgc.  Cf.  ;»»(, 
"Hietory  of  the  l-ngliaU  Mortgjige." 

*  If  the  object  perishes  or  deteriorates  the  loas  f&lts  upon  the  creditor,  fup 
if  it  no  longer  exists  or  loses  in  viUiie  the  debtor  will  not  claim  its  restitution: 
"Soest"  m  1120;  " SachattL^sp.,"  5,  5,  5.  It  is  for  this  reason  that  "Lint.," 
108,  alloM-3  the  creditor  to  demand  the  payment  of  tlie  debt  althoiiKh  he  may 
hai'e  beconue  the  owner  of  the  pledge.  — A  ercditor  who  ia  the  owner  of  the 
pledge  alienates  it  or  ple<lKes  it,  which  miij^  make  iUTcm-cry  dilSciilt  (or  the 
debtor;  the  Etlieantiop  subject  t-o  a  suspenaiye  cpodition  does  not  present  tliia 
diffieulty, 

*  "Cart,  de  Rednn,"  noa.  34,  35,  133,  135,  200:  "de  QuTiy,"  n,  21,  etc.; 
T)i(tienin,  no.  120;  Rtmh'e,  "Form.,"  nos.  374  cl  aeq.;  texts  in  Ifeiinler,  espe- 
cially MumJori,  "Ant.  Ital.,"  Ill,  116;  "Cod.  Cav,,"  1,  noa.  "0,  73:  "Cart. 
Langfjl).,"  no.  St,  etc.  PersiHtenn!  of  thp  ple<lge  with  ownership  in  English 
law  [Glatwiile,  X,  6;  post,  "Mortttajic"),  ia -German  law  i_MciAotii,  273',  froji- 
ken.  !  13).  Cf.  Itoutaric.  I,  103,  3;  "  Aan.  de  Ji^rua.,"  "C.  tica  B,  "  32;  Franktn, 
p,  HS.  —  C/.  theory  of  r^nta:  tho  iistiigiiitient  of  rents  meant  their  alienation. 
iSnf^,  p,  890;  contagion  of  pledging  of  immovables  ("engagfir&i'')  with  auJoa 
with  the  power  of  buying  b^k,  which  are  made  use  O'f  in  case  of  a  borrowing 
upon  ftn  immovable  pleflge  (Luxembourg), 

*  A  now  traiufer  of  the  ownership  u-a.i  absolutely  neeefisftrv;  it  ia  hardly 
cnxliblu  lliat  the  ownemliip  returned  of  absolule  right  to  the  debtor.  But  the 
text.a  are  not  veryesplieit:  Hmmler.  93,  102.  103  (II,  138):  tran-afer  without 
"  resijliULtio "  or  "  A  uflassunE."  in  such  n  way  as  to  lenve  the  debtor  a  m:d 
n'ttht  over  the  land;  in  this  ceae  the  "re*ignatio"  oUHht  to  take  plucf^  after 
the  transaction  ia  caraplctcd  for  ihc  benefit  of  the  creditor  who  tuui  not  been 
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may  also  happen  that  the  condition  is  a  suspensory  one ; '  the 
creditor  only  becomes  proprietor  when  the  debt  is  due,  if  he  La 
not  paid.  But  in  either  ciise  he  possesses  the  land;  he  has  the 
enjoyment  of  it  without  deducting  from  the  debt  the  fruiU  whlct 
he  talces;^  he  acquires  the  absolute  ownership  in  default  tit  pay- 
ment (contrary  to  the  Roman  law,  which  forbids  the  "lex  com- 
miasioria");'  and  he  would  not  have  the  right  to  sue  the  debtor 
by  at  the  same  time  offering  to  restore  the  pledge  to  him.  Tliia 
transaction,  which  was  &  dangerous  one  for  tlie  debtor,  because 
the  creditor  never  failed  to  demand  a  pledge  which  was  of  greater 
value  than  the  amount  of  the  sum  due,  struck  at  the  rights  of 
the  family,  and  in  the  feudal  period  struck  at  those  of  the  lord;  * 
ordinarily  it  gave  way  to  the  land-gage.  However,  it  did  not  dis- 
appear entirely.  This  is  one  of  the  numerous  means  made  use  of 
to  avoid  the  prohibition  against  lending  at  interest;  the  casuists 
forbade  it  under  the  name  of  pignorative  contract;  *  it  is  to  be 
distinguished  from  sale  with  redemption,  which  ts  lawful,  by  two 
ctaracterisuca,  —  the  low  price,  and  the  immediate  reletting  of 
the  land  to  the  seller.' 

§  -132.  Tha  Sune:  (II)  Land-OagB.  —  To  evade  the  need  for  the 

paid,  lluR  ingeoioua  system  does  not  seein  to  us  to  have  a  sufficient  founda- 
tion io  the  texts. 

'  ttorvtrc,  no.  377.  In  Lombard  law  the  dchior  carries  out  iho  "traditio 
carts"  H'itli  Ihe  creditor  aoA  the  InlterbiadB  himself  in  Hiiting  to  reatoreclie 
"carta";  the  delator  Itwps  the  land. 

'  The  liquidati<jn  of  the  debt  b.v  tneaoa  of  the  rEVcnuee  from  the  pledge 
wfcs  opposed  to  thf  spirit  cf  the  old  law,  iKW>rding  to  which  tlw  pl^-ine  wm 
the  provisional  property  of  the  creditor,  and  the  expeMte  of  cufttvuting  it 
and  maintuining  it,  and  ila  \om  even,  were  charfrcable  to  hitn. 

"  /•er/iic,  IV.  Ml.  C/.  ''LiiJl.,"  147;  "Roth.,  '  247;  Dm  Canjie,  BCe  "Trana- 
HClum." 

'  Consent  of  the  heirs,  reptirchaso:  "L.  Feud.,"  2,  55;  "Sirhwabcasp.,"  32. 
6:  7*2.  2,  I'icf  given  by  way  nf  pledge,  "  Pfwidlebi " :  Hotneytr,  "SacUaenap.," 
li.  345;  Kohler,  -Prandr.  F.."  291. 

'  Endvmann,  toe.  cit.,  Neumunn,  "Wucher,"  p.  Ifl7;  Lattrikn,  "Tdo.  da  S 
.\nfl.,"  c.  5,  0;  Frankrn,  pp,  155,  178, 

'  A  borrows  100  from  B.  nt  the  same  time  ^vine  him  the  pieire  of  laod  C 
as  a  pledge;  th>A  \i  thr  aame  thing  aa  though  he  tioFd  V  to  B  for  1(H>  with  the 
power  of  RPlting  back  C  for  this  price;  for  in  both  cj^twrn  A  only  rccovcra  C  by 
paying  100  to  B.  Froin  the  ewinoiiiic  point  of  view  the  soJe  with  rodpmption 
IS  merged  with  borniwini;  upon  n  pletlgp.  for  the  owner  who  itclls  hia  land 
and  keeps  the  power  of  buviaR  it  back  only  does  this  l>ecause  lie  liais  need  of 
money.  From  the  iuridjcal  point  of  view  the  di.slinrlion  ia  a  very  subtle  one. 
The  borrower  upon  a  pk-ifge  can,  they  aay,  Ix;  compelled  to  pay  in  the  muue 
WAV  an  any  debtor,  whereas  nothiitg  cumpelfl  the  vendor  with  power  of 
redemption  to  buy  h^-k  Siis  pw)|KTly.  The  former  kwpt  thv  ow-nrf^Iiip  of 
the  land  ple<tKed.  wli<'reas  the  owner  no  lonpr  ha.i  it.  Neither  of  these  dilfer- 
Oioes  «3aated  in  the  very  old  law.  Aftcrwikixl^  th^  two  tranaactionci  having 
bcflome  Bcpamted  from  each  other,  their  diwlinetive  marka  were  seen  in  tha 
charaetoristics  pointed  out  in  the  KM:  "Olim,"  III,  1,  107;  Loj/tt,  484; 
Lawiire,  on  "Paris,"  I,  273;  Guvot,  see  "Contrat  pign." 
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consent  of  his  relatives  or  of  the  lord,  the  debtor  gave  his  laods  as 
a  pledge  to  his  creditors  in  such  a  way  that  they  only  had  the 
possession  and  enjoyment  thereof; ' m  fact,  he  only  thereby  dis- 
posed of  the  profits  and  income,  the  usiies  or  tro/w;  and  this  was 
within  his  rights.*  In  the  same  way,  when  the  inalienability  of 
the  domains  of  the  crown  had  been  proclaimed,  the  kings  gave 
them  in  gage  to  their  creditors.'  The  land-gage  is  created  by 
means  of  the  seigniorial  giving  of  seisin,  Uke  any  other  aliena- 
tion,' and  when  these  forma  fell  into  disuse  the  gage  took  place 
by  means  of  a  physical  deliverj',  ]n  every  case  the  debtor  was 
dispossessed;  the  creditor  acquired  the  seisin  by  way  of  pledge; 
consequent!}",  he  was  protected  in  his  possession  against  tliird 
parties,  and  even  against  the  pledgor.''  The  profits  and  income 
belonged  to  him,  sometimes  upon  condition  of  deducting  them 
from  the  capital,  "  rti-ffsge  "  (live  pledge),  sometunes  without  any 
credit,  as  an  absolute  I033  for  the  debtor,  "  mort-iage  "  (dead 

*  He  did  not  cease  to  be  &  vasaal,  etc.  CJ.  German  and  English  law.  As 
to  freuliolds,  cf.  the  aiithorB  cited.  Conditiona  for  validity:  Fra.nk,en;  p.  191; 
txTiIra,  (ilaoaon,  he.  cit.;  "CaJi.  de  N,-D.  dc  Chuirea,  aa.  265.  But  ef, 
Bnlx,  a.  92-S.  (''piping  stabile"). 

*  Tbiaie  caUedR  anJe  of  th*revenuM,  of  the  "poil"  (the  oroTB),  a  granting  of 
tlie  TisiifniPt:  -Cort,  do  Cluny,"  no.  908;  "Ord."  of  1204  (erusiLdere),  1208 
(Christian  debtors  of  Jews);  Beaimanoir,  38;  35,  2  (fief);  17,  7:  24,  4;  34,  13; 
44,  52;  68,  11:  "  A.  C,  Champ^"  4;  "St,  Diiier,"  164;  "  Jostioe.''  8,  3,  5;  12,  6, 
3S  (jninor  debtor);  "Olini,"  I,  690;  II,  369,  *tc.;  "T.  A.  C,  Bret.,"  29fl  (not 
bound  at  the  age  O'f  twelve);  floWarit  I,  35,  78  ^smein,  p.  165,  citea  ed.  oi 
14S6);  "N.  R.  H.,"  ISSO,  375  (immovables  pledged  at  Meti:  saleof  the  land  to 
aEctitious  grantee  who  pledged  it  to  the  creditor);  "A.  C,  Artois,"22;  "A.  C, 
Boarg.,"  33  {Giratid,  11,  275):  sale  for  three  ytarf)  "vrithout  the  coiiMnt  of  the 
lord";  "Ub.  de  Guianea,"  ed.  Tailliar,  p.  343.  The  repurchase  bv  a  person  of 
the  atune  liaeago  only  allowed  in  the  tase  of  a  perpetual  pledge,  true 
alietiatioti  in  disguise:  BeaKiridnoir-  44,  52;  "  B*rger^,"  49;  "T.  A.  C„  Bret.," 
220;  "A.  C,  Anjou,"  11,  239.  —  Incorporeal  immovablftB!  PertOe,  IV,  520; 
PeUUr,  188. — ,'"  Pfandaehilling,"  sort  of  fictitious  ptircha&e  price:  Franken, 
10&,  etc.;  ^Vemlin!]k^ig,  p.  1.^  ff(  aeq.  —  Warriuity  diie  from  the  seller, 

■  Revolutionary  period,  c/.  Law  of  Nov.  22,  1790,  of  the  10th  Frim,,  year 
II.  !4tJi  Vent,,  year  VII:  "Code  civil  intenn.,"  Table,  see  "Domaine  en- 
gage"; D(j;^;,  "lWpert.,''»(i. 

*  (Zkinflict  between  two  pledgees  and  one  pledgee  and  a  purchaeerj  the 
priority  of  taking  of  Beisin  Tinll  determine  the  matter;  B'Ai,\imanoir.  34,  13,  H, 
15  iPdtisr,  p.  181);  52;  51,  30;  "L.  d.  Droi*."  852;  "C>)ut.  d'.^njou,"  XIX, 
632  (ed.  B.-B.)\  "Montpelller,"  41;  "TouloUac,"  109  tt  svi.,  142  d  seq.; 
Franken,  p.  116;  "N.  R.  H.,"  1886,  206  fpl&ddng  of  immovables  by  b.  clod,  of 
turf  ai  MetB).  When  the  debt  ia  estinf^tahed  the  debtor  has  a  right  to  take 
poasesRion  of  his  property  without  having  the  seiain  conferred  upon  him  by 
the  lord.  Counter-prestalion:  Beauntanoir,  34,  58.  et  seq.;  FraJiken,  p.  ICS 
<(  seq.  ~  The  lord  could  not  evade  the  giving  of  aeiain  acquired  by  virtue  of  a 
pledge:  he  could  oppose  the  alienation  bv  means  of  a  repurchsM. 

*  BeawTnanoir,  32,  Sfl.  13;  "L,  d.  Droin,"  134,  630.  837;  Deemares.  34.  108, 
177;  Gtam>ille,  13,28  ("aeiBinaut  de  vadlio'':  it  has  but  few  ■corsequencca  in  his 
eyes).  Aa  W  the  "  Gewere  "  ia  Germanv,  difficulties :  Perli^,  lY,  SIS;  Franken, 
p.  110. 
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pledge):'  "The  '  vif-gage'  is  one  wbiclt  h  j>a.\d  f>fT  out  of  the  issues, 
the  'mort-gage'  b  one  which  is  not  paid  off  out  of  anything."  '  In 
the  case  of  the  "  mort-gage  "  the  profits  were  the  same  as  interest 
paitl  to  the  creditor,  at  least  in  proportion  to  the  amount  that  their 
value  exceeded  the  expense  of  keeping  up  and  cultiratlng  the  land. 
There  wns  in  this  a  form  of  usury  which  had  entered  so  much  into 
the  customs  that  It  remained  there  for  a  long  while  unperccived ; 
in  the  twelfth  centxuy  the  Church  decided  to  forbid  it,  mth  all 
the  more  strictness  as  it  appears  to  have  been  practised  especially 

■  Eo^liilv  Law  '■  At  the  time  of  Bnclan  the  pledge  al  lajidf  3««in9  ta  have 
been  m  cocumoxi  uao  upon  the  Conihipnt;  but  the  pra^tic*  described  by  Glim- 
ville  ia  ditfercnt,  xad  perhaps  it  is  ia  the  pled^  of  owitcrahi]]  thai  ttiu  liLtter 
telk  Ufi  about  that  we  must  se^k  the  uri^of  the  "mort-Kaf(s"  of  the  Commoa 
Law.  By  this  name  is  designuted  a  Iruo  &lkaation  of  tlie  land  to  the  creditor 
with  the  TB3en,*ation  th:>t  it.  nil)  be  annulled  if  the  debtor  pnys  at  matuntv; 
in  case  he  does  not  pay  at  ihii  tiaio  ihc  land  is  irrevocably  loet  to  him.  The 
fiivii  tempering  of  ttda  severe  \aw  cun^isted  ia  tjie  clauae  Dy  virt^ie  of  which 
tiie  clct>t(>r  kept  lh«  eQjoymcDt  under  the  et&tusor  a  teoant  at  will,  Tbe  jtidi- 
cifl.1  law  of  the  courta  of  equity  deetroyed  the ooramon-law  mortgage  by  recoif- 
numg  the  mortukgee  as  only  having  a  aeeurity  for  the  paying  li&ck  of  his 
clujm,  and  by  allowinB  the  debtor  to  nave  all  the  rlglit^  of  an  owner ;  even  mo- 
lurily  did  not  mean  tor  him  the  irrevocabie  loss  of  the  properly,  aa  would 
ha\e  happmed  at  law,  faut  he  had  a  right  to  lake  it  back  upon  condition  of 
paying  w  ithin  a  reasonable  time.  Under  this  Jorm  the  English  mortgage  oflcra 
the  greatest  aJialogj-  to  the  French  moR«age  ("hjTXjth^que").  The  mere  de- 
livery to  the  creditor  of  the  title  deeds  olownerahip  con^ititutea  a  niortsage  in 
equity.  In  general  the  morteage  ia  do  longer  formed  in  the  fcudaE  nuuinur  by 
investiture,  Wg  since  aband«oed,  but  by  tasuu  of  »  aLmpIa  deed.  "Since 
a  law  ol  Aug.  22,  1881,  the  cr^ititor,  instead  of  paying  hinuelT  in  Idod  out  of 
the  immovable  whieh  has  betn  pledged,  may,  if  he  prefers,  sell  it  and  pay 
Mroaelf  out  of  the  priM  ":  Lehr,  p.  157;  Glasaon,  "  Inst.  d'Angl.,"  UI,  238;  II, 
310;  PolUxk  arui  MaiClaTui,  loc.  aJ. 

'  Loiftd,  486;  Dit  Cange,  see  "Pifpiua,"  etc.;  damiiOe.  10,  6,  S;  "Rm. 
Maj.,"  3,  o;  d'lbelin,  32;  Bmunanoir,  6S,  11:  "Summa  Norm.,"  Ill,  11; 
P.  de  Fontaina.  pp.  115,  119;  Bo^ric.  I,  72;  Biacktioiie,  It.  441;  Tou4laiii, 
"he  MonsBge  de  Norm,,"  1577;  Thmier  de  PoncAaiillf:  "Vente  A  T.  de 
Mort.gage,'M879  (p,  l');Hiibm,  IV,  786;  FertOe,  IV,  513;  Franken.  p.  123.  — 
In  Gtirman  law  the  live  pledge  ("vif-gage")  is  called  "Todsale"  or  "TodMl- 
lung," — that  ia  to  sav,  mortgage,  oecause  he  liauidattt  ("amortit")  the 
debt.  CKampU,  "JSltcre  Satiung"  in  gener&l,  "R^chsplBndachaft,''  Qf. 
pledgee  of  the  domain  in  France:  enjoyment  until  he  ia  paid  bstck.  —  Aa  to 
the  oadgnment  of  the  revenue  of  immovables  (or  the  payment  of  a  debt  (Il- 
legal in  the  old  law)  cj.  Folhw-.  "Hypoth.,"  no.  229. 


fOn  the  histnrv  of  the  ER^Iish  mortKUB,  now  the  eraay  of  Dr.  HarM 
D  Haieliint.  of  tambri  iKf'  I  niversity,  Enwand,  fii^t  pTint<dln  the  '  Harvatd 
Law  Review,"  Vol.  Wll.  [».  349,  ana  Vol  XVIII,  p.  36,  and  later  reprinted  in 
Vol.  Illof  "Select  Essayain  .\nglo-Aracrican  Legal  HUtory."  Thtseasav  ia 
an  abridgment  of  the  author's  longer  monograph,  entitled  Engliscbe  Pfan- 
dnchtsgaKhichte,"  being  No,  92  in  the  seriea  "  Untcrsuchungen  turdeutacbea 
Stute-uad  RechtsK«chichte,"  edited  by  Prof,  OUo  Gitrkt. 

On  the  g«n«ra]  history  of  th«  pledge  and  the  mortg&^e  in  Fran«  and  in 
vaiious  RVft^ms  of  law,  see  the  essayby  Jchn  H.  WiQmart,"  The  Plsdm-Idea; 
a  Study  in  Comparative  Legal  Ideas,"  "HarvudLawReviow,"  Vol.  Il,p.  29l 
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by  religious  establisbments.'  From  this  time  on  the  "mort-gage" 
disappeared  from  French  practice,  save  only  in  a  few  exceptional 
cases  (portion  of  younger  eliildren  or  marriage  portion  of  daughters ; 
gifts,  and  alms  given  to  the  Chureli),'  The  canoa  law  also  forbade 
the  forfeit-clause,  that  is  to  say,  the  agreement  by  virtue  of  which 
the  creditor  retained  the  projjerty  pledged  as  a  payment  if  the 
debt  were  not  paid  at  maturity.'  Land-gage  never  gave  the 
creditor  the  ownership  howevrt  long  it  lasted.* 

§  433.  Th«  Simar  (III)  "'Bond."— T!ie  foregoing  two  kinds  of 
security  had  the  disadvantage  of  putting  the  debtor  out  of  posses- 
sion,^ whereas  the  Roman  hypothec  allowed  him  to  keep  his  lauds 
without  decreasing  the  security  of  the  creditor.  The  Customary 
law  reverted  to  the  Roman  institution  by  making  use  of  tlie  fiorut  * 
(" obligatioQ ")  by  which  the  debtor  appropriates  beforehand  his 

'  In  1164,  Die.  X,  5,  19;  Beaumanmr,  68,  II;  OlanvUle,  10  S;  "Or.  Cout. 
Norm.,"  20.  The  transaction  is  not  anmiltal.  but  it  is  reduced  to  a  live 
pledge-  In  Geraiany  tLe  grantins  of  a  fief  i&ined  to  a  plerlRe  in  order  to  avniil 
uting  accused  of  usury,  Wliy  tlie  English  mortgage  haa  been  tolerated,  cf. 
FTatikcn,p.  ISO.  — In  1199,  example  of  a  "raort^gJige  "  in  the  South:  Pasquier, 
"Doc.  rcl.  &  la  Seigneurie  de  Bousaaguea,"  p.  60;  Vtolki,  p.  734;  "Curt,  de 
St.-Victor,"  no.  1117;  ^itfefwu'i-,  II,  337. 

'  Ul/i^,  4S5;  Btn^taric,  1,  25;  iJeaumonw,  22  2;  "OUm,"  I,  419;  no,  8; 
p.  de  Foniainef,  15,  14;  Laiiri^M,  "T^n.  5  Ang./*  4;  Franften,  p,  130;  Peltier, 
p.  203. 

*  Already  during  the  bajburitui  period  the  reaction  against  the  acqtairmn 
of  the  ownership  of  the  pledge  bv  the  creditor  who  was  not  paid  comes  to  liglit 
in  the  "L.  W'ia.,"  5.  6.  3,  and  in  the  "  Faux  Capit.."  VII,  299,  313;  "L.  rGtid,," 
I,27;It,5l;"Ordoiudic."  ("  iiLcertiauct."),2, 11:  Dig.  X,  "depiKn.,"  7;  Bean- 
manoir,  54,  6;  Sagueau,  see  " Treatoncer."  Tne  Verfallspf and  becomes  the 
"  Verkaufsiifjmd,"  but  ErBt  of  all  the  sale  ia  frequently  made  by  tlie  pledgee 
tiniself:  "Niilan"  (in  1216),  15,  and  aot  as  in  the  prevailing  law,  by  the  law 
and  by  means  of  public  soles.  The  lavr  sella  as  well  as  guaraDt(>(R<,  eays 
^eo.M»iflinM>, 51, 1.  At Lille,"i»ort^flige"diiriDgtwoyearsaji.dtwodaya, after 
which,  the  land  la  forfeited:  'Roiain,"  p.  81.  Intermediat*  system  of  the  hiind- 
ing  over  to  the  creditor  of  the  property  distrained  upon  utter  nppruiaal  until 
the  amount  of  thedebt  ispaid;  BaiuniiinOTr,  13,  3:54,  8;  "T.  A.  C,  Bret..,"  29«; 
"Metz,"  '■X.R.H.,"IV,342:  "Aries."  8.  C/.  Frantsn.  pp.  136.148;  "Asa.de 
Jfinia-,"  "C.  dea  B,,"  32;  "Monlpellier,"  40;  "Altus,"  S;  Endanann.  11.  341, 

*  Beaumanoir,  24,  4.  Cf.  English  law:  "Once  a  mortgage,  always  a  mort- 
gage." 

'  The  same  piere  of  land  may  be  bonded  with  regard  to  several  persons, 
but  it  can  only  be  gaged  to  one.  The  primitive  pledge  fretM  the  debtor 
(as  to-day,  surrender  releases  a  wrongful  bolder);  the  bonil  or  hypotheo 
(""hypoth^que")  is  M  acwssory  of  the  present  debt:  and  the  debtor  remains 
bound  if  the  land  mortgaged  is  not  sufficient  to  pov  on  the  creditor.  Thw  land 
ia  sold  by  judicial  sale,  whereas  the  primitive  pledge  becomes  the  property 
of  the  creditor.  Let  us  obaer\'e  that  these  cnaraeloristicB  of  the  modem 
hyiwthce  were  only  created  with  difficulty;  originally,  or  in  the  cooaervatlve 
Customs,  the  same  piece  of  land  can  only  be  bonded  for  the  benefit  of  one 
cretlitorj  if  it  destroyed  a  creditor  only  haa  a  right  to  the  remaina,  etc: 
Sk'hbf.  5  107;  Huher,  IV,  7S3,  21;  BriU,  p,  924,  The  warranty  due  from  the 
man  Eiving  the  pledge  laay  be  equivalent  to  a,  personal  obligation. 

'  Bond  still  tea  the  meaning  of  hypotheo  j»  practice  (they  say  to  contract 
abend), 
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immovable  property  for  the  payment  of  his  debts.'  Indi- 
vidual ownership  having  gained  strength,  and  a  debtor  being 
now  able  to  alienate  hia  property  thus,  wlien  he  found  it  waa  im- 
possible for  him  to  meet  his  obligations,  it  was  perfectly  natural 
that  he  should  allow  them  to  be  distrained  upon  and  sold,  by  a 
clause  in  the  promise  itself.  The  debtor  kept  his  lands,*  but 
at  maturity  the  creditor  who  was  not  paid  found  himself  in 
about  the  same  situation  as  though  he  had  received  tliem  as 
a  gage.^ 

From  early  times,  the  bond  could  be  general  or  special. 

§  434.  The  Same.  —  (A)  The  General  Bond  affects  all  the 
possesions  of  the  debtor  movables  and  inheritances,  present 
possessions  or  those  to  come;  *  it  confers  neither  a  rigkl  against 
third  per$(m».  so  that  conveyances,  at  least  those  for  a  considera- 
tion, made  by  the  debtor  can  be  set  up  against  the  creditor/  nor 
a  right  oj  lien,  for  in  this  matter  it  is  only  the  priority  of  actions 

■  The  bond  diSers  too  mucli  from  the  Romao  h^-potbcc  fcr  one  to  be  able 
to  see  in  it  A  reauneotion  of  thi«  TurKottcn  im<Lituti(ia.  C}.  ^'Liut.,"  ^7.  lu 
formstion  seenw  to  lis  rather  to  be  act'ounied  for  by  reaaon  oi  CMsUna,  in  tHe 
sune  w&y  as  it  wauld  seem  that  ttie  "JllU2<?re  ivatzung"  o{  the  Germitn  Inw 
is  to  be  accounted  for  CFranken.  Bruanor);  tin'  l.aUergrow  out  of  the  procedure 
of  dislraint  upon  immovahi^;  it  ^ves  the  rreiilitfjr  aeither  the  otmprship  otir 
the  pnjoj'meQt  of  the  innnnnables  of  liio  iti-blor:  but  it  places  liim  before  hand, 
with  respect  to  the  time  of  maturity,  tin  thn  position  of  <jQe  who  liiui  obtained 
a  judgment  oondemnicg  the  debtor  iuid  pronoiiiicinK  the  "  missio  in  bonnuni " 
of  hia  property.  The  effect  of  the  bonii  in  Fnitich  ]*w  U  analogous.  Ai-eor-dling 
to  the  general  opinioa,  the  "Jiiaserv  Hiktzuac"  ina(.le  \U  uppeoriuice  in  the 
towns  in  the  thirteenth  century  (peculiar  position  of  urban  property,  audi  ua 
bouses,  wiiich  the  debtor  caDSOt  abftndoft).  Ifii:^tler,  II,  and  {  101, 
tnuintditis  that  the  "  JUn^erc  S&tnmg"  is  as  old  as  the  "iilt.  H&ti.,"  for  exiuople, 
for  a  loan,  the  creditor  wiahing  to  Lave  a  pledfje  in  iiis  hand^;  the  other  wa»  ap- 
plied to  future  obligations  that  were  uncertain,  suiih  wanuniy  or  suretvship 
with  regard  to  which  there  was  no  oecasion  to  dispoasejw  oneself  "hie  '  and 
'■nunc    (for  «(ainple,  p.  147:  "Furpfand,"  "snbpiicnua"  in  the  South). 

'  FortHH  of  tnmsition:  the  pledgee  retransfers  the  possession  of  the  land  to 
the  debtor,  who  will  theneeforth  be  his  tenant,  his  vassal, ''etc. ;  //  uber,  IV,  788y 
8,  Pledging  of  immovables  ("engag^re")  at  Neufch&tei  until  1850:  this  waa 
a  B^e  for  a  term  or  with  the  power  of  repurcka-^e,  the  creditor  being  able  to 
leave  the  debtor  in  posaeBsion  of  the  land:  O^terv^iiii,  "Lois,  us.  vt  oout.  d« 
NeuftffaAtel,"  p.  230.  Cf,  also  the  English  mortgage;  G.  Durafid  (tenure  at 
Willi;  VioiUt,  p.  ft72, 

■  The  relatLon&hip  betwcon  the  judicial  pledge  and  the  hypothec  cornea  out 
verj*  clearly  in  the  exposition  of  the  Belgian  law  given  by  Briu,  p.  927:  the 
hypothec  i§  formed  b^  acts  of  law,  when  an  order  to  convert  into  money  haa 
been  given,  by  distraint  or  attachment,  carried  out  in  fact,  and  complaint  at 
litw,  taking  postesaion,  and  other  similar  ways  {judicial  hypothec);  in  Hainaut, 
real  diatramt  led  to  the  same  result  aa  the  hypothec,  Cf.  p.  931  (privilege  of 
the  peraoa  carryiiu  out  the  distraint), 

*  "Siet«  Part,,  5,  13,  S:  it  do&a  not  cover  the  ooncubtae  (" barragana"), 
her  «hildKD,  her  aervants.  etc,;  "Wis,,"  2,  5,  7. 

•  Beaumii>uiit.  70,  10;  "Artoia,"  5,  I;  Boulark.  I,  25;  Vuttlet,  737.  Cf. 
"jQog,  SsU."  in  German  law  {id.);  Bnlt,  p. 
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which  gives  the  preference.'  What  good  is  it  then?  It  serves 
to  do  away  with  the  old  principle  that  immovables  could  not  be 
distrained  upon,'  and  to  make  the  heir  of  the  immovablea  himself 
responsible  for  the  debts  of  the  debtor  at  a  period  when  debts 
were  only  paid  out  of  movable^.* 

§  43-j.  The  Same.  —  (D)  Tlte  Speaial  Bond,  instead  of  affeoting 
the  entire  inheritance  of  the  debtor,  only  affected  a.  particular  Im- 
movable: but  it  gained  in  strength  what  it  lost  in  extent.  Already 
in  the  thirteenth  ceaturj'  it  carried  with  it  a  right  against  third 
■ptreons  *  and  a  lien,^  and,  conaeqliently,  had  precedence  over  the 
general  bond." 

§  436-  Th«  Sam«.  —  (C)  Covnparimn  of  Ike  General  B^iid  mui 
tfie  Special  Bond,  From  the  time  when  it  was  adraittefl  that  im- 
movables were  subject  to  execution  the  general  bond  should  have 
disappeared.  The  practitioners  preaerved  it  by  giving  it  all  the 
efTectsof  the  special hcmd< fourteenth  and  fifteenth  centuries),''  We 
may  say  that  from  this  time  on  the  bond  becomes  like  the  llomaa 
mortgiige  (hypothec)  and  should  rather  be  so  called.'  However 

"  Beawnanoir,  35,  20;  34,  52;  54,  6. 

'  It  iillowB  of  distraint  where  it  would  be  prohibited:  "A.  C,  Pioanlic." 
p.  W,  aad  wheru  it  is  possible  it  fiioilitatee  the  pnioeJiire:  Btannuinoif,  35,  2: 
"■Olim."  3,  158,  3, 

'  Ordinarily  the  debtor  binds  himaplf  tuid  his  heirs;  Bsaunutnatr,  35.  19, 
etc.;  "Or.  Cout,."  p,  217.  <'/.  Ui/<!fl.  '.m;  H,iher.  IV,  789,  In  EnitUnd  thc^e 
clauses  were  indispeiuable  until  IS^H  (siiecliilty  bindinK  the  heir). — The 
morereccut  law  isstattislby  Mmuer,  30,  2;  the  coercion  of  ''lurii"  (exoommwni- 
<^ati'>q}  and  phytiical  compulsion  no  existed  against  the  but  this 

Dot  so  with  the  bond,  for  the  heir  and  the  decoiued  one. 

•  Beaumaiwir,  34,  52;  3S,  II:  54,  5*  70,  11  et  se^..-  "A.  C,  Artois,"  5,  2.  — 
One  finds  written  bonds  is  which  the  dp^btor  promines  nat  to  olicDMc  thn  landa 
which  he  bind^:  Siottbe,  II,  309  (iiiSliiiiUiea  before  the  fourl«njith  aiul  fifceenth 
cenmriefi);/'e7Ws,  IV.  721  (Act  of  the  year  777);  //uber,  IV,  THS,  9,  But  thin 
promise  could  not  be_  sot  up  in  oppo»itton  to  a  third  parly  who  arijiiircd  iind 
was  duly  bvch  the  seinin.  How  was  the  <Teditor  reoopiianfl  a.s  having  a  right 
of  pursuit?  This  right  hclongwi  to  the  pledgee  who  had  aurrendc-red  ihr^  land 
pledge,  —  for  esample,  by  way  cf  a  lease.  It  may  happen  that  thiji  cocupli- 
cated  traosactioD  was  imptiod,  aiid  that  the  ioflucDce  m  tlw  Roman  hypotaec 
worktrd  ib  the  satae  direction. 

'  This  right  exists  if  the  laJid  has  bwn  nlifinatpd,  for  no  one  but  the  creditor 
can  take  it  bai^k  From  a  third  party  who  haa  acqiiir^Ml  it.  ^Vh(!D  the  inunava- 
bli!  which  has  bc«n  alienat(!d  is  etill  in  tho  hands  of  th«  debtor  it  La  more  doubt- 
ful: Boutarie,  p.  386  (ed.  Char.,  1606):  Eimein,  p.  18fi. 

'  Bauiaric,  I,  25;  "T.  A.  C,  Bret.,"  308;  "A.  C-,  Bourg**'"  IS."!:  "L.  d. 
Dr.."  321;  UHammea\i,  HI,  327  et  xq.  Later  on,  lienfl:  Britt  <warnmty  of 
Bnissek). 

'  The  tie  eidtiUi^  between  the  cuecitory  force  and  the  oblixatory  form  of 
deeds  must  have  contributed  towardjj  thii  result,  just  ns  did  tho  exi^stcncc  of  ' 
the  general  hypothec  in  the  Romoii  low.  —  Flmry,  "  Inat.,"  II,  HJ;  thn  typical 
clause:  the  Bpeeial  hypotht'C  dofts  not  derogftt*  from  the  general  tky^lhcc.  nor 
the  general  hypothec  from  the  special  one;  Eimein,  p.  ISO. 

■  The  Roman  influence  merely  h^tened  and  tocihtated  a  apontoaeoua 
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important  the  differences  which  are  raised  between  them  may  he, 
they  do  not  prevent  the  Roman  theory  of  the  mortgage  as  a  whole 
from  being  adopted  by  our  old  law.  Let  us  observe  the  principal 
points  upon  which  they  differed  from  the  Roman  mortgnge: 
(a)  the  mortgage  over  mo\"ables.  admitted  at  Rome,  was  rejected 
BS  a  general  thing;  *  C'*)  whereas  in  Rome  the  mortgage  was  formed 
by  a  aim[)le  agreement,  the  old  French  law  demanded  formalities; 
(c)  the  jDdgraent-h>'pothec  is  a  creation  of  the  French  law;  (</)  aa 
also  the  "  clearance." 

$437.  Til*  Sama:  H7potb««-Hortg&g«.^  (1)  CountriM  of  Pub- 
lic Ham.^ —  In  the  North  of  France  tlie  bond  could  not  be  made 
use  of  unless  it  were  accompanied  by  formal  acts  in  the  same 
way  as  conveyance;*  upon  tliia  condition  alone  did  it  confer  a 
ri^rht  against  third  ■peTson$  and  a  iicii.  The  debtor  had  to  give  up 
possession  into  the  hands  of  tlie  lord,  who  in  his  turn  g&ve  the 
seisin  to  the  creditor;  and  the  jtidgc,  as  we  have  seen,  stepped  into 
the  place  of  the  lord.*  The  effect  of  the  inter\*ention  of  the  court 

evolution  of  the  custoreuur  law.  —  C/.  aa  to  thp  niortgage:  Pmd,  5,  2S,  4; 
"L.  Itora.  WU.,"  p. 438;  "  H  Ls.,"  5,  6;  "PetniB,"  U,i7  etteq.  "  Hypothtca": 
"Montpcl!ier,"3S.  "Pond'eragium":"TDulouse,"  100;  cUewhere, asaiipinieuC, 
to  eDcumb^,  to  hinder. 

'  Erniein^  jt.  198;  Vwilet,  740.  Cf.  Flturj/.  II.  20;  Srite,  p.  980;  Arfoa, 
4,  3  (where  it  is  admitted,  ua  it  is  in  the  countries  of  written  l&w,  it  uiily  gives 
a  ri^t  of  prefcnnne).  Cf.  mortftngc  of  movjJilt*  in  Englnnd. 

*  ITbe  French  term  "  hj-potlieque  "  will  here  bfl  trariabted  "mortgaKO." 
f or  tbo  two  terms  represent  the  eingle  institutioa  which  acrvea  Iho  biuho 
tiurpuae  id  the  modera  law  of  both  rouatriw.  T]io  c9«entiAl  thiag  kboul  the 
'' li}'t>olh*<iiiP."'  so  r&r  the  hifiLorioal  (.■ontrust  with  the  mortgage  (to«,  a 
that  in  the  ''h^-poth^u^"  neither  titlo  nor  possGwion  ia  in  the  creditor. — 

*  [For  (be  t4^rm  "  public  nam,"  soc  ante,  paiie  3S0.  note  0.— TaAJfUL-l 

'  8eiein  giving  Ciisloms  etc.i:  endoiv-m!  renta  are  alwnys  pn- 

fcrred  to  those  which  are  not  endowed;  rents  wliich  arc  not  eiidowed  an 
preferred  In  debl.5  which  iwre  not  privileged:  Argaa,  IV,  'i, 

*  The  bimii  icvcring  ownership  waf  only  fwssibli!  in  the  cnse  of  fntKhJ 
possnsipn^  if  given  by  mcona  of  the  formnlities  of  ch^j^ei^in-aeifdn;  it  cooaiated 
m  fact  of  u  true  alienation,  and  the  Utler  £f?»ume^  the  •;i>iLMut  and  the  inter- 
vention of  ih*  lord.  Cf.  tlift  English  morigfige,  and  ttie  Gemwi  "iUtflreSat- 
Eiing."  This  WAS  not  the  ease  with  regani  to  the  giving  o(  a  bond  for  tko 
enjoynipnlwhichdidnotinvolvetheri|^ii-<'of  the  lord;  but  in  this  caae,  in  order 
to  acquire  ihe  right  to  aell  the  immovable  the  creditor  bad  to  obtain  seisin 
from  the  lord.  —  that  is,  to  do  gome  fortrfil  act.  This  last  procwdioa  waa 
ftppiicd  toihi-  bond:  "A.  C.,  Picardie."  p.  91  (the  debtor  specially  binoa  hifl 
house;  he  gi^'ea  up  the  sekin  of  it  to  the  lord  and  then  cauaes  the  creditor  to 
hare  the  seiein  given  him}.  Bfaunumoir.  54,  5.  m^niionfl  the  consent  of  the 
lord  and  the  fommtion  of  a  i^peciol  bond:  Bniilaric,  1,  2,^.  In  the  conunon  Ikw 
thfi  neocBBity  for  the  coa^cnt  of  the  lord  »nd  for  the  int^rveotion  of  tho  lord 
WM  done  ftwfty  with,  juat  aa  in  the  eaae  of  the  Iranafer  of  OWTWrehlp:  if«n»- 
man«>-,27,  8and9;  Damarea.  274:  "Toulouse."  109,  Ilia,  131, 142:  '^pondw- 
a0um"  established  bv  &  public  act,  with  the  intervention  of  the  maf;i9tra.t« 
in  the  cage  of  freeholoa  and  of  the  lord  in  the  case  of  Gefs  and  copyholds.  — 
Cf.  the  German  "jfing«n;  Satiimg":  declaration  befor«  thecourt  or  (he  town 
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was  to  make  known  the  mortgage  to  everybody;  publicity,  one  of 
the  essenUal  bases  of  a  rational  system  of  mortgages,  was  intro- 
duced under  cover  of  feudal  customs.'  The  ipeciflo  lien  of  the 
gage,  another  principle  whicL  is  no  less  important,  was  equally 
implied  in  the  public  nam  system,  because  the  debtor  must 
give  possesision  into  the  hands  of  the  lord  of  only  a  certain  piece 
of  land,  find  not  all  the  land  which  one  had  or  might  have,  in  a 
vague  manner.  The  writing  on  the  registers  of  the  clerk's  office, 
in  which  the  entire  transiaction  was  set  forth,  was  thus  both 
public  and  specific,  —  specific  because  the  land  which  was  mort- 
gaged was  designated  in  the  most  exact  way,  public  because  the 
registers  were  open  to  eve^body.*  The  Edict  of  1771  did  away 
vnth.  these  methofls,  and  instead  placed  countries  of  public 
nam  under  the  rule  of  the  common  law  in  mattera  relating  to 
the  system  of  mortgages.^ 

1 438.  The  Same:  (2)  Th»  so-caU«d  "  Cuatomur  Conunon 
Law."  Mortgage  Is  Creatftble  onljr  b;  Hotajiol  Daed.*  —  No  con- 
sensus has  been  reached  either  as  to  the  date  of  or  the  reason  for 
this  rule.  Our  old  authors  offered  two  explanations,  both  of  which 
Still  have  their  partisans,  l3t.  The  mortgage  is  a  result  of  the 
p/ncer  of  execiilion  in  the  notannl  deed  and  arises  from  the  affixing 
of  the  public  seal.   Originally,  the  bond  was  strictly  connected  with 

council,  enterins  upon  public  reeisteTS.  The  influence  of  the  Roman  lav  often 
caused  these  fonna  to  be  ubamlonfxl. 

'  Puhliealion  in  Italy,  in  Venice  in  I2SS  (registers  in  which  are  entered  all 
contracts  reJatin^  to  land),  etc.;  Perlih,  IV',  a'Zi  <bibl.>;  ia  Gerjoany,  Uumbun; 
and  LUbixk,  in  the  thirteenth  and  fourteenth  centuries;  in  the  Frusiiiiin  tonus: 
Lftw  flt  Sept.  28,  1693;  P/u^aia.,  Law  of  Feb.  4,  1722.  Dec.  211,  1783,  Code  1794. 

'  "A.  C.,  Artois,"  22;  Boutayie,  I,  '25;  "Verm.,"  no.  77  {ed.  B.-B  ).  The 
o!d  forms  pereisted  in  certain  CustomH,  —  for  esample,  "P^ronne,"  2S0; 
eWwhere  everythin.g  i,i  reduced  to  a  question  of  an  eatry  in  n  repster:  "Cum- 
briu.,"'  5,  11.  Ordinariij'  there  ia  a  register  for  pledge  transactions.  A  regu- 
lating order  of  July  27,  1(573,  allows  the  wife's  mortgage  to  dispense  with  the 
public  nam  as  well  aa  the  minor's  raortRflge  and  the  judicial  mortgaKC. 
Cf-  detail  in  Britz,  pp.  939  fl57  (Hainaut;  "refunding  of  inlieritance" :  the 
debtor  disinherits  hini.«elf  of  the  land  without  iinpointing  the  creditor  aia  hiu 
heir,  but  it  ia  understood  that  the  land  can  be  sold  -at  the  rcqueet  of  the  cred- 
itT  who  has  not  beeii  paid;  aad,  if  thiu  b  <ioB<i,  tb«  indga  «:utifct^  the  izdier- 
itaace  upon  the  pufchas«f). 

'  The  Ediet  woa  not  everywhepe  put  in  force;  the  IHoree  of  Sept.  19,  1790, 
deelares  that  theneeforth  the  registrution  of  the  contract  conatituting  a  mort- 
gage will  take  the  place  of  public  nam. 

•  "Totilouae,"  109  (public  deed);  "Sftssari,"  in  13J6,  I,  46  (id.);  "A.  C. 
Anjou,"  ir,4l4;  "Paria,"  164,  I6.t;  Ptanial.  "Dr.  Civil,"  II,7ft2,  n.  3,  cites  an 
unpublished  act  of  the  "Cart,  de  Ste.-Melaine/'  at  Renaes  in  1293;  we  find 
claBeJy  connected  io  it  llie  adiniasion  of  the  debtor,  the  sentence  pronounced 
by  the  notair,  who  is  a  delegate  of  the  judge,  and  the  bond  agreed  to  by  the 
debtor.  CJ.  ''Tract,  univ.  iur.,"  VI.  Furthertnore,  A,  Favre  and  d'ArgentrS 
ettU  piffi'^tB*"  tbat  thid  ml*  ia  a  miatuke  ca  the  part  of  the  piaotitioaerfl. 
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legal  execution  on  immovables;  the  osecution  itself  took  place 
either  by  virtue  of  a  judgment  or  by  virtue  of  an  agreement  fur- 
nished with  a  seal  of  the  public  authority;  the  bond,  which  was  the 
first  form  of  the  mortgage,  was  thus  derived  from  the  affixing  of 
the  seal,  which  gave  to  deeds  their  executory  force.  Neither  the 
deed  under  a  private  seal  nor  the  ordinary  verbal  agreement  cou[il 
give  a  mortgage.  If  there  was  some  hesitation  with  regard  to 
Xim  doctrine,  it  was  because  of  the  influence  of  the  Roman  rules, 
according  to  which  the  mortgage  resulted,  from  a  m«re  contract; 
but  from  the  sixteenth  century  on,  the  Roman  theoiy  was  finally 
rejefted  as  a  consequence  of  the  vogue  of  a  system  of  proofs 
wherein  the  notarial  deetl  occupies  the  most  important  position.' 
—  2d.  TJic  morigage  is  only  the  restiU  of  the  ■will  of  the  parties:  it 
does  not  in  any  way  derive  its  executorj'  force  from  the  deeds  and 
the  affiidng  of  the  seal;  if  the  notarial  deed  possesses  executoiy 
force  and  the  effect  of  a  mortgage  at  one  and  the  same  time,  it  is 
a  remarkable  coincidence,  and  nothing  more.*  Fop  a  long  time  no 
special  form  was  required  for  the  formation  of  a  mortgage;  tlm.s  it 
could  be  created  by  a  deed  under  private  seal  *  or  a  verbal  agree- 
ment.* But  from  the  sixteenth  century  on,  the  necesaty  of  a 
notarial  deed  was  introduced  as  a  consequence  of  the  modi- 
fications introduced  in  the  theory  of  prtjofs;  and  out  of  what 
was  only  a  question  of  proof,  the  courts  matle  a  substantial  ele- 
ment and  a  necessity.  A  deed  under  private  seal '  waa  only  effeo- 

<  Viote,  p.  743,  no.  1  <tG>rt«);  Memver,  IS.  6;  Brodeau  on  lonel.  II,  15; 
"Cout.de  Paris,"  11.201  (on  Art.  ]07j ;  L'/fommcau,  .315:  "The  morlRngL' iltics 
not  axiae  from  the  Hgreem«n1  of  the  partips,  but  from  the  aiitliorit.y  of  the 
Iting":  Bma-tlin  oa  "Ord,"  of  l.WO.  Art,  65:  "obaigilli  regii  auttoriULem"; 
Potliier,  no.  9;  Valin.oa  "La  RochcLe,"  111,318,  etc.;  Fltrunf,  '•la-it."  II,  11; 
Dofot,  "Tr.  do  Dr.  Fr.,"  VII,  573;  Lou^d,  504.  note;  Britx,  p.  927.  — Dcnld 
drawn  up  in  the  admimatratn'C'  forni.  eeperially  Ictuca  of  the  propt.*rty  of  the 
StB-te.  ib^fily  H  mortg&ge  aotording  to  tLc  l&w  of  Oct.  28~Nov.  5,  1790,  2,  13 
and  14. 

*  Thia  is  the  opinion  held  by  Eitnein,  lot.  al.:  Cuyot,  see  "irj^Hith.," 
DeniiutH,  ed.  1768,  see  "Hyp.,"  noa,  14     a*^.;  Basnam,  p.  110. 

'  "A.  C,  Picardie,"  p.  90;  Boularic,  I,  25,  JIM;  "  A,  C..  Bountes,"  27;  Btaw 
mantrir,  35,  3;  O.  DuTamt,  -Specul.."  II,  2,  29S;  "Gr.  Cout.."  p,  222;  A. 
Favn,  ''De  Error  pragm.,"  fl;  tjiihcn,  **Prat.."  I.  69,  3;  Eman  p.  216;  fioiirt. 
p.  742.  (In  the  Htatea  CienemI  of  lfll4  the  Third  Estate  anked  that  th<;  mori> 
KARf  should  onlv  be  created  by  mennsot  a  notarial  deed:  "Rcc.  de  lAlimrrA," 
XVI,  3(12) ;  ,Vic.  tlv  PoMmlrus,  "UoStript.  priv.,"  1712,  p.  99; "  Enoycl.  hilUi./' 
we  "HjT..,"  V,  100. 

*  "B»t.  A.  C,"  192;  "N.  C,"  176  d  »ta.;  /tntert,  loi.  cU. 

*  Dfini^r  of  antedating  in  the  rase  of  deeds  under  private  aeiil.  ll  is 
true  tlint  the  deed  under  pri%'ate  seal  aeqiiired  a  settled  date  hy  means 
□f  tlie  enunter  ir^ister,  but  iJiO  mortgage  has  superseded  thia  institution 

iMtablished  in  1553,  done  anray  with  in  lo8S,  and  re^tablished  in  1093): 
'ialkl,  p.  738.    C/.  Dumaulin,  on  "Paris,"  S,  I.  13.— The  counter  re^ 
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tive  if  it  were  acknowledged  id  court,  and  in  thia  case  it  imported 
the  mortgage,  according  to  a  judicial  decision  which  the  Ordi- 
nance of  VUlers-Cottereta,  1539,  91,  92,  sanctioned.  Proof  by 
means  of  witnesses  was  not  admitted  v^here  sums  of  more  than 
one  hundred  Uvres  were  involved,  after  the  passing  of  the  Ordi- 
nance of  Moulins,  15C6.  Under  these  circumstances  one  can 
understand  that  practice  iraiised  ti\e  mortgage  to  be  formed 
exclusively  by  means  of  the  notarial  deed,' 

As  to  these  two  views:  it  is  quite  certain  that  during  the  late 
stages  of  our  old  law  the  power  of  execution  and  the  mortgage 
were  to  be  distinguished  from  each  other;  execution  was  ob- 
tained from  the  court,  the  mortgage  depended  upon  the  ap-ee- 
ment.  But  originally  the  mortgage  was,  if  one  may  say  so,  only 
a  transposition  of  compulsory  esecution;  it  has  the  same  source; 
thus,  a  notarial  deed  which  had  been  drawn  up  abroad  could 
not  give  a  mortgage  upon  property  situated  in  France,  because 
executory  force  was  not  attached  thereto.*  Nevertheless  the  will 
of  the  partie^L  is  established  in  a  very  exact  way  by  ^^rtue  of  a 
deed  of  this  nature;  the  sauie  observation  may  be  made  with  re- 
gard to  contracts  drawn  up  before  ecclesiastical  notaries.'  One 
is  tempted  to  offer  as  an  objection  to  this  that  judgments  must 
Lave  carried  with  them  a  mortgage-lien,  because  they  were  fur- 
nished with  executory  force,  but  that  this  judgment  lien  did  not 
aiwa>-5  exist;  it  Seetns  to  date  only  from  the  Ordinance  of  MouUns. 
Tliis  argument  does  not  seem  decisive  to  usj  in  fact,  the  judgment 
imported  from  the  first  a  general  bond,  —  that  is  to  say,  the  power 
of  carrying  out  execution  against  the  debtor  even  upon  his  immov- 
ables. When  for  the  bond,  properly  so  called,  was  substituted  the 
mortgage  with  the  right  of  levy  and  of  preference,  they  hesitated 
to  derive  it  from  a  judgment;  it  was  necessary  in  order  that  it 
should  come  into  existence  that  the  creditor  should  have  been 
given  the  seisin  by  the  lord,  and  the  judgment  did  not  give  the 
seisin;  it  is  only  on  the  day  when  the  system  of  "  public  nam" 

iatcr  coDtmued  to  exiat  in  Normandy:  Perrin,  "Orig.  da  Dr.  d'Actea," 
IBOt. 

'  The  bond  under  eetgniorial  eeni  implied  a  mortgoKi^  throughout  the  Icing- 
dom  and  could  not  have  executory  force  outride  of  thtt  lord'adomaia:  Laariin, 
on  "Piuis,"  164  el  geq. 

*  Civil  Code,  2128.  Nor  did  judgments  rendered  by  foreiga  tribunab 
result  in  a  legal  mortRa^e.  As  to  ihcir  executory  force,  qf.  Ord."  of  1629|  Art. 
121  i  L'Htimmeau,  315:  Guyol,  vp.  cU.;  Louei,  11,  15. 

'  Fleun,.  "JobU,"  II,  U;  Loysei,  m.  It  waa  the  aame  with  judgmenta  ot 
eccleeiAsti^  tfibmuilB. 
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had  been  abandoned  by  the  Customary  Common  law  that  the 
judgment  lien  was  arrived  at. 

I  439.  ThA  Sun«:  tmy  HotariiJ  Dood  Implies  •  General  Hort- 
CfeffD.  —  The  co-relation  between  the  power  of  exefcutioii  and  the 
mortgage  naturally  led  to  this  result.  Moreover,  notaries  inserted 
in  their  deeda  the  clause  by  virtue  of  which  the  debtor  bound  all 
his  goods,  owned  in  the  present  or  to  be  owned  in  the  future.  This 
clause  became  the  rule,  and  from  tlie  sirteeiith  century  on  it  was 
implied  in  every  notarial  deed.' 

§  44<).  The  Same:  Jud^ant  Lien  (Judicial  Brpothec).  Erery 
Judgm«Dt  lmpll«B  a  Oeaoral  Mortg  age -Lien.  —  Formerly  tlie 
creditor  who  was  armed  with  a  judgment  was  similarly  situated 
to  the  man  who  had  obtained  a  general  bond.  But,  when  this 
bond  became  transformed  into  a  mortgage  witii  rights  against 
third  persons  and  a  lien,  the  judgment  no  longer  produced  it,  as 
we  believe,  because  the  seigniorial  giving  of  seisin  was  lacking;' 
the  only  lien  whicli  the  creditor  was  recognized  as  having  by 
virtue  of  a  judicial  sentence  was  that  which  resulted  from  priority 
of  actions,'  Nevertheless,  there  was  something  repugnant  in  not 
giving  a  judgment  as  much  elTect  as  a  notarial  deed.  They  began 
by  giving  a  mortgage-lien  to  a  deed  under  a  private  seal  which 
was  acknowledged,  or  even  proved,  in  court,  as  if  it  were  acknowl- 
edged before  a  notary.''  After  which  the  Ordinance  of  Moiilins, 
1566,  Art.  53,  deddcd  that  the  lien  would  result  from  the  judg- 

>  Kmtin,  p.  202;  Lo^seau.  " Dfjciierj).."  lU.  1,  5;  A.  Favn,  "Dc  Err. 
pregm.,"  I,  3.  —  Obdcrve  a.  confiiaiun  of  iJie  pcraonal  bomi  and  tlic  mnrtgHgie 
that  18  due  to  the  archiuc  conceptinii  of  the  bond:  "T.  A.      Bret.."  367,  194; 
Bmlaric.  I,  2n:  aa  soon      the  miui  h  hGund  th«  mortgage  is  placed. 
the  formula,  "He  who  binds  liiioadf  binds  wl;at  \s  hia," 

*  Also  Ihe  l^iil  mortRoge  was  introduced  with  diilicuUy  iato  the  countries 
of  public  nutaa:  Lowt,  fl,  25;  Regulating  Order  ol  July  2fi,  l(i23;  "RdmB," 
J80;  Fem*M,      "Hyp."  CJ.  BfiU.lot.al. 

'  BM«ffwinotr,34,52;"Gr.Coiit.,"p.203;"T.A.C.,Br»«t.,"3(»;  D'Argentri, 
on  "Rrpt.,  A.  C,"  188.  Thor^waa  a  ilisagrwrnpnl  na  lo  ths  faet  upon  which 
d'ppended  the  priority  of  a^itiona :  wa*  it  tli(?  demand  of  [laymoiit  or  was  it  tKe 
judgnieat  of  pcndemnalion  or  the  execution  of  the  senlpnce  (dislroinl  1?  The 
placinK  of  property  under  the  protection  of  the  law  should  have  b«>?n  declsivB 
("Ctmt.  Not.,  '  5;  cf.  Brilz,  loc,  cii.);  but  during  the  intcri'al  betwtvn  thtr  sen- 
tence and  the  distraint  there  wm  the  chance  that  thr  (iubtor  might  dispose  of 
hia  property  in  fraud  of  the  righta  of  the  cr«iit»r.  Furthennore,  the  prtifer- 
cncc  which  wsa  given  the  most  diligent  odc  had  acarcelv  anv  reason  for  cxiijtiiig 
(n  ?quity.  After  the  "Ord,"  of  16aft,  Lrrrtaufrr,  "Cri*6c8,''  32,  atill  tnoititains 
thfltpreference  should  be  Admil.ted:  Imhrrt,  "PrAt  ,"  ft!.  1625,  p.  346,  —  "8ie>|« 
Part.."  5,  13,  13:  the  "  pignii^i  judici.'iJi?"  is  only  (■ffeetive  through  delivery,  thus 
differing  from  the  "pignus"  made  by  ngrecment. 

'  "A.  C,  Paris/*  78  (voluntary  rwogniaanee);  "Ord."  of  ViUere<lotlen*t«, 
1530,  92,  93  {recognirance  or  verificalioQ) ;  "  N.  C.  Paris,"  107  (mortgage  of 
the  day  of  denial);  Imhert,  p.  378,  Cf.,  however,  Panre,  "De  Err,  pragui.," 
I,  2;  FolKUr,  no.  11;  Cw\  Code,  2123;  Pianioi,  "Dr.  Qv.,"  JI,  m 
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ment  itself.  This  solution  was  justified  by  saving  that,  according 
to  the  terms  of  the  Roman  laws,  the  judgment  waa  a  quasi- 
contract  between  the  pleaders;  reference  was  made  to  the  insti- 
tutions of  the  "pignua  pnetorium"  and  the  "pignus  ex  causa 
judicati  captum";  it  was  also  argued  that  this  would  insure  the 
carrying  out  of  judgments.'  In  one  sense  we  may  say  that  the 
judgment-lien  is  derived  from  the  mortgage-lien  which  waa  con- 
nected with  notarial  deeds;  in  another  sense,  it  seems  that  it 
also  had  its  origin  in  the  lien  of  the  first  one  to  distrain,  which 
disappeared  with  relation  to  immovables,  being  absorbed  to  a 
certain  extent  by  the  judgment-Uen.' 

§411-  Implied  Uena  CHypothecB). — The  old  law  borrowed 
from  the  Roman  legislation  the  principal  cases  of  implied  hypo- 
thecs;' certain  of  them  which  were  given  the  right  of  preference 
have  become  our  liens  on  immovables.*   Although  general  and 

'  Judgment-lien  in  the  Italicm  practice  in  criminal  matters  in  the  foiir^ 
tewith  century.  It  was  the  same  in  France,  Etl3ctoF1553, 17;  "T,  A.  C,  Brat,," 
307;  fi'sffictji,  p.  228.  Cj.  Imbtrl.  p.  378  (TOnspqueatly,  in  cii-il  matters  it  ia 
renjwiMitfe  that  such  &  lie-n  should  also  come  int-o  exiBtcnce  at  the  time  of 
thecfintcatorof  the  judgment;  thi  a  note  written  he  fore  the  "Ord."  of  15(t6prove8 
that  the  judgmcnt-hi'U  ttid  not  yet  exist  in  civil  niatlcrs).  Ferrttrei,eee"'Hyp.": 
formerly  the  judgment  only  impliud  a  lien  from  the  time  of  the  execu- 
tion ana  putting  in  potMe^^ion;  ufter  the  Oril.  Moulina  it  comes  into  existence 
th^  day  the  jiidRin'cnt  is  probounced. 

•  There  ie  a  [jreat  deal  of  discission  as  to  the  worth,  of  the  jvd^ent-li&a 
in  the  exlfttng  law  {cf.  the  Bolfpan  system,  PruHsinJi  system,  ete.,  in  Ph%i\id, 
"Dr.  Civilj"  11,  S4iS),  but  it  is  unflnimoiisly  ceTOgniaed  that  the  framera  of  the 
Civil  Code  were  lacking  in  lopjr;  when  tlu'y  attached  a  raortRage  to  private 
deeds  aclcnowhilswi  iit  law,  while  al  the  same  time  they  did  not  admit  the 
olJ  tiiortKiige  arising  from  notarial  deeds. 

*  Souc  arc  general,  otliera  are  apccial  or  limited  to  certaia  prope.rty.  The 
majority  of  them  have  heen  borrowed  from  the  Roman  law.  \Jica  of  the 
wife  oyer  the  posiseKiiions  of  her  husband,  of  the  minor  or  of  the  man  deprived 
of  civil  rights  over  thoae  of  the  guerdiwi  or  the  custodian,  of  cominimitiea, 
etc. I  over  the  poasesaiona  of  their  aaaigneea  or  administratorB  (Civil  Code, 
2121),  of  the  trtiaaurcr  over  the  poaa«iaion»  of  hia  debtors  (liable  for  taxes, 
contract  debtors  and  accountable  aacnta:  "CoiiL  Not.,"  131;  De^marca,  191, 
etc.;  r/.  Law  of  Sept.  5,  1807,  pririlcge  of  the  treasury,  etc.),  of  tho  vendor 
over  the  property  sold,  of  the  coparcener,  of  the  architect  (hens,  Civil 
Code,  2103),  and  of  a  legatee  (Civil  Code,  10L7).  — There  \s  already  some 
question  of  them  in  the  texts  of  the  fourlrf^Qth  century:  "Montpelliier,"  12; 
'"Cotit.  Not.."  20.  82;  Deamaree,  04,  etc.;  "Or.  Gout.,"  2.  17,  —  In  the  ca.se  of 
thi:  iilt  tat  ft  Tana  of  iinmovablee,  Ferrih-e,  on  "Paris,"  II,  1331,  remarka 
thftt  jurigprudeoce  changet]  in  192S;  the  Ronuuiists  nitMatain«d  that  by  giviii); 
Credit  the  vendor  renounced  every  right  over  the  land  aolil  unlcsa  a  spi^cial 
agreement  were  made  to  the  contrary;  this  agnieraent,  which  becamp  very 
common,  murtt  in  the  end  have  been  implied:  "Cout.  Not.,"  141,  159;  Putqicier, 
"Inst.,"  p.  256.  In  1207,  intheSouth,  the  vendor's  "obligiitio"on  lands  sold  to 
cover  the  unpaid  purchase  pnufi:  Pasqaier, "  Doc.  rel.i  la  .'ijelgn.de  BouBsaguea," 
p.  fi9  (1901). 

■  to  Li«u  in  general,  see  Fenihre,  Ouyot;  PathUr,  20;  Damat.  3,  1, 
5;  "Code  civ,  interm."  At  Rome  liens  a.iaumod  a  competition  between 
contract  credltora  (Dig.,  43,  5,  32:  "privilegia  ...  ex  cauaa)."    Our  old 
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secret,  implied  liens  were  admitteii  in  countries  of  public  nam, 
where  their  vfiliHity  was  not  sulijected  to  any  fornialitiea.' 

§  442.  Consflquflnces  of  the  Mortgage.  ~ — These  are  onliiinrily 
reduced  to  three:  the  right  to  realize  by  a  eaU,  the  ri^fit  a^ain^t 
third  pertcm*  taking  under  the  debtor,  and  the  right  of  Hen  aRniost 
other  erpditors,  —  (A)  In  default  of  payment  the  mortgage  cretiitor 
does  not  acquire  the  ou-nership  of  the  land  mortgaged ;  as  a  general 
rule,  he  does  not  even  sell  it  through  a  friendly  transaction;'  he 
finds  himself  under  the  necessity  of  having  a  land  dUtralnt  or  judl' 
olsJ  B«la  carried  out  just  as  though  he  were  a  creditor  by  simple 
contract.  Under  this  early  form  of  the  bond,  the  mortgaffc  only 
conferred  upon  him,  in  fact,  the  rij^ht  to  distrain,  and  the  prac- 
tices of  the  expropriation  of  the  pledge  or  the  friendly  sale  did  not 
offer  sufficient  securities  for  the  debtor.  Thenceforth  the  debtor's 
surrendAT  of  the  immovable  loses  its  usefulness;  the  third  party  in 
possession  may  surrender  in  order  to  escape  from  the  annoyance  of 
the  procedure  to  remove  encumbrances,'  —  (B)  Wlien  the  creditor 
proceeds  against  &  third  party  in  possession,  the  latter  cah  ordi- 
narily set  up  the  p\n  *f  f«lzur«  and  fiJ*  against  the  creditor,  — 
that  is  to  say,  he  can  oblige  the  creditrjr  ta  distrain  and  to  sell 
the  posses-sions  of  the  debtor.  But,  as  during  the  delays  neces- 
sary fur  this  operation  the  mortgage  may  be  barred  by  prescrip- 
don,  he  Is  allowed  to  sue  on  a  "declaration  of  mnrtgage," 
so  as  to  stop  the  running  of  the  prescription^    The  latter  takes 

&uthorE,  when  they  borrowed  from  the  Roman  l»w  the  in»j<>rity  of  its  reasona 
for  preference,  qualifictl  them  es  liena  without  lionc^nunK  themselvee  aa 
to  the  baais  of  tJieat  iircforcneps :  "A.  C-,  Anjciu,"  II,  .514;  " TouJousf!," 
Ill;  "Sicte  Part,,"  5  13.  (Cf.  liens  of  the  Engliflh  law.)  They  diatinpiiahiid 
between:  (a)  speeuJ  liens  over  immovables,  true  privileged  tnortgogaB; 
PotAter,  no.  "Proc.  Civ.,"  no.  64S;  (ft)  Hfii<4'iiil  liens  ovpr  mopnmeB 
based  upon  the  idea  of  on  cxpmsed  or  implied  pltylfie;  Thp  right  of  Aatainti 
may  be  likened  to  them  C'Ord."  of  1539,  97;  1506,  52;  1087.  27.  9).  although 
the  Roman  traces  of  the  defense  of  fraud  here  prevented  the  formation  of 
n  i-cry  clearly  defined  tlicorj-  ("N.  H.,"  1884,  351);  (r)  gpnend  liwui 
be&rine  nt  one  and  the  sain^  time  upon  movabltis  and  immovableis  (c«Mta, 
fun c.nJ  expend cs,  eiiJariea,  dain:!:;  of  tne  trfasurrri;  they  depended  upoa  th4 
natUJ*  of  the  doim.    Cf.  Pianiol,  "Dt.  eiv."  11,  753  W 

*  The  wly  relinquiahnienl  released  the  debtor  iuat  bs  siving  up  released 
the  copyholder.  Cf.  exooptinnnJ  casra  in  which  the  old  [fiw  wui  kept  u]>: 
Atywi,  i,  3.  Cliiiise  of  avoidance:  StoWw,  II.  311,  English  inort([iig»:  lit. 
The  nret^tor  keeps  the  property  bound  by  meaiu  of  an  action  of  foreelomgn; 
2d.  The  tribunal  may,  if  it  prefera,  order  the  Bale  of  the  property;  3d-  "nie 
creditor  may  be  authorized  by  a  elaune  in  the  deed  t<i  aell  the  property  himself 
mth<iut  further  formality.  In  all  carmB  the  intcn'cnlion  of  the  law  U  rwmired 
in  order  that  the  creditor  may  keep  the  property:  "Once  a  mortga^,  uways 
a  morlKAjB^e.''' 

'  ftmh^  B««  "Byp.";  Britt,  p.  053.  C/.  KoUer,  "Pfandr.  Foncii-,"  p.  22. 
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place  Et  a  period  of  from  ten  to  twenty  years  for  the  benefit  of 
the  third  party  in  possessioo.  —  (C)  Between  mortgage  creditors 
preference  is  regulatol  according  to  the  date  of  the  mortgages; 
The  first  come  first  (excepting  for  special  liens).'  The  transfer 
of  claims  or  payment  with  subrogation  can  give  a  third  party 
the  rig^hts  of  the  original  creditor,^  It  may  also  happen  that  his 
own  mortgage  is  encumberetJ  with  other  mortgages,  tind  this  fre- 
quently takes  place  with  a  system  of  general  mortgages  like  thnt 
of  the  old  law;  the  rank  then  becomes  compliLated  nith  (ub- 
ranfcB.  that  is  to  say,  that  the  sum  for  which  the  creditor  has  been 
marshaled  b  distributed  between  hia  own  creditors  according  to 
the  date  of  their  mortgages.^ 

§  443.  "  CleftTince."  —  Most  lands  were  encumbered  with 
mortgages,  because  eveiy  notarial  deed  implied  a  general  mort- 
gage over  the  possessions  of  the  debtor,  and,  as  there  was  itotliing 
which  told  of  its  existence,  the  most  careful  purchaser  ran  the  risk 
of  finding  himself  evicted  by  a  mortgage  creditor  who  was  unknown 
even  to  the  vendor;  and  this  might  happen  after  a  long  period. 
Under  these  circumstances  dealings  in  immovables  became  al- 
most impossible.  The  evil  was  remedied  by  the  clearance,  or  po  wer 
of  the  purchaser  of  a  piece  of  property  which  had  been  mortgaged 
to  free  it  fnim  the  mortgages  which  encumbered  it  by  paying  the 
purchase  price  to  the  creditors,  after  having  put  them  in  default 
by  giving  them  notice;  this  was  done  by  means  of  certain  formal- 
ities, and  fi>reclo3ed  them  if  they  ditl  not  present  their  claims  at 
this  specified  time.  They  were  reimbursed  in  spite  of  theiuaelve3, 
but  general  expediency  required  thb  sacrifice  on  the  part  of  pri- 
vate interests.  This  clearance  waa  invented  by  the  practitioners. 
Having  found  that  the  compulsory  decree  cleared  off  the  mort- 
gages, they  contrived  a  feigned  proceeding  of  distraint  in  order 
to  obtain  this  same  result:  the  purchaser  bad  an  uiiderstaniling 
with  a  third  party,  who  presented  himaelf  aa  a  creditor  an<l  di*' 
jxtssessed  him  from  the  land  which  he  had  purchased.  This  rt>- 
sulted  in  the  Toluntwy  decree,  so  caUed  because  the  parties  both 

*  Roman  rule:  "Prior  tempofe  potk>r  jure";  Laysd,  492,  Qfifi.  The  tame  \u 
English  Uw  (excepting  "soudure"  w  «oiuclidation  of  mort«A£c«}. 

'  As  to  subrog&tian  er<vpt  ia  the  case  of  the  married  wamiut'a  mortgaiee, 
tf.  Bmdant,  "R  cHt.,"  XXVIII,  30. 

•  The  sub-ranka  were  aboliiahcd  bwause  of  the  ex|)Gn.ac8  and  the  delayi  W> 
which  they  gave  rise  (Code  of  Civil  ProcwJure,  775).  but  If  a  morlgaipiHE  of 
the  morHiiRO  is  no  iorf^T  wlmitlMl  in  our  t&w,  practice  baa  intniduced  wwiEn- 
menie  or  eubTo^SLtioiu*  of  aaortesKc^  which  have  pr^iy  nearly  the  twine  mult 
with  this  alighi  difTervDce,  Lhul  ihey  do  nut  (pve  rice  u>  tbe  prooeediooi  o( 
mdo-ordejB. 
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agreed  to  obtain  it.'  The  procedure  there  emplo>-ed  did  not  differ 
from  that  of  the  compulsijry  decree  (excepting  in  what  concerned 
the  judicial  lease,  which  obviously  did  not  apply);  it  produced  the 
aame  effects.  But  it  was  only  at  the  price  of  excessive  delays  and 
great  expanse  that  the  t-learaiice  was  arrived  at  in  this  roundabout 
way.  Once  the  institution  had  been  accepted,  the  interminable 
preliminaries  of  land  distraint  were  gotten  rid  of,  and  in  their 
place  was  substituted  the  more  simple  procedure  of  latt«TS  of  rati- 
Scatlon.'  The  Edict  of  June,  1771,  which  regulated  this  pro- 
cedure, gave  the  purchaser  a  means  of  causing  the  expiration  of 
the  mortgages  by  obtaining  from  the  Chancery  letters  which  rati- 
fied the  purchase;  the  creditors  who  thought  that  the  price  was 
lower  tlian  the  value  of  the  property  were  given  an  opportunity 
to  offer  opposition  by  means  of  certain  formalities  and  to  outbid 
thLs  price;  if  this  were  not  done,  the  letters  were  delivered,  and  tlien 
their  mortgages  were  cleared  off.*  It  is  this  Edict  of  1771  wliich 
created  the  "conservators  of  mortgages,''  whose  duty  it  was  to 
hear  these  objections.* 

§  444.  RevoluUanary  Law.  — There  are  two  principal  defects  f«r 
which  the  system  of  mortgages  of  the  old  law  may  be  reproachetl : 
the  secret  character  of  the  mortgage,  and  the  great  number  of 
general  mortgages,  Colbert,  in  an  Edict  of  March,  ItiT.'i.  which 
Was  repealed  almost  as  soon  as  it  was  passed  (April,  1071)  at- 
tempted to  introduce  publicity,  —  that  is  to  say,  light,  into  the 
chaos  which  the  old  s^vstem  of  security  on  real  property  presented. 
The  nobility,  fearing  to  lose  its  prestige,  was  opposed  to  this  use- 
ful reform;  families  did  not,  any  more  than  the  State,  wisih  to  have 
their  income  and  expenses  known.*   That  which  royalty  had  not 

>  "Ord."  of  NOTember.  1441  [laamitert.  IV.  86):  deariag  off  of  rente  on 
hoiisra  in  Paris. 

'  Oritcin  C*c*  Ferriire}:  reals  on  the  Hotel  dc  Ville  in  Paris  couM  be  tnort- 
Kaged;  he  whu  bought  them  pai<l  tlirm  off  first  of  ai)  by  mi'aiuof  a  forrnl  dt^rree 
and  by  virtue  uf  ao  Edict  of  Mtu-rh,  1373,  bv  obtoiaiDg  letters  of  ratificaLion 
under  the  Great  Seal  (that  ia  to  Bay,  from  the  Chancery,  and  not  from  tb« 
Parlituaent). 

'  M  \o  the  procedure,  <■/,  Civil  Code,  2193  ei  *»q-;  Iaw  ai  the  llth  Brum., 
yew  Vn. 

*  Bibt.  in  Camtu,  No.  1665;  CommentArifB  or  Questions  upon  the  Edipt: 
Ma*i«T.  "ObB.,"  1779;  Brvhard.  1780;  Grenier.  1787;  fi..  1785;  Corail  d» 
Ste.'Fov.  17)i5. 

•  Previous  to  this.  ^. Ord.  of  1424of  Henry  VI  (/namftCTf,  Vlll.  693,  Art  C). 
Edict*  of  1.153,  l,Wl,  1606  (twca]  m^asuren) .  Cf.  The  Edict  of  Aunust,  1626^ 
with  rcgfinl  to  Brittjuiy:  Girard  de  Jaljf,  "Offices,"  I,  212  (rP|iifit.r«tion  clerlw). 
The  "Ord."  of  1673  created  in  the  principaJ  bailiwicfca  a  registry  office  irherB 
oreditore  ehculd  make  theimelvc^  IcnonTi  by  brinfcin^  fomard  claims;  per- 
Nos  actling  up  claima  were  preferred  to  thow  nbo  did  not  do  so, 
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had  the  courage  to  do,  the  Revolution  found  itself  under  the 
necessity  of  carrj'ing  out  as  a  consequence  of  the  disturbance  of 
business  caused  by  political  events.'  By  meHiis  of  two  celebrated 
laws  it  attempted  to  establish  a  rational  system  of  mortgages. 
The  first,  and  the  most  original,  the  Law  of  the  9th  Messldor, 
rear  III,  allowed  the  owner  of  a  piece  of  land  to  take  a  mortgage 
on  himself,  for  ten  years  at  tile  ino3t,  and  Up  to  the  amount  of 
three-quartera  of  the  merchantable  value  of  the  land;  tlie  deed 
drawn  up  by  the  conservator  of  mortgages  was  called  an  ac- 
kno-wledttmont  of  mortgage;  this  could  be  transmitted  by  way  of 
endorsement  and  constituted  an  eJieeutory  title  for  the  benefit 
of  the  bearer.  This  law  remained  a  dead  letter.'  The  Law  of  the 
llbh  Brumalre,  yoarTXI,  did  away  with  this  institution,  the  prime 
feature  of  which  sprang  from  the  theory  of  rent-charge  and  the 
custom  of  "assignats"  which  was  so  greatly  condemned."  It  gave 
as  the  bases  of  security  on  real  property  the  two  principles  of  pub- 
licity and  specialty.  The  publicity  took  place,  not  bj'  the  copjing 
of  tlie  deed,  as  in  the  case  of  the  transfer  of  ownership,  but  by 
the  entry  upon  a  public  register.  The  entry,  which  was  necessary 
for  every  mortgage  witiiout  any  exception,  had  to  be  specific  with 
relation  to  the  debt  and  specific  with  relation  to  the  immovable 
which  was  mortgaged,  —  that  is  to  say,  it  hod  to  indicate  in  a 
precise  manner  the  amount  of  the  debt  and  it  had  to  specify  the 
immovable,  sothat  the  real  credit  of  theowner  could  he  exactly  cal- 
culated. The  Civil  Code  made  the  mistake  of  not  strictly  uphold- 
ing the  logical  unity  of  this  system,  so  much  so  that  during  the 
entire  nineteenth  century  it  has  been  necessary  to  contemplate 
a  recasting  of  the  title  on  Liens  and  Mortgages ;  this  was  only 
partially  realized  by  the  Law  of  March  23,  1855,  —  Abroad,  the 
very  best  result  has  come  from  the  Oerman  sTstam  of  mortg'aKes,^ 

'  Ae  to  the  ejuIaHtrpl  eui-rey,  ef.  Deslaratifrn  of  Nov.  23,  1765;  Biqxitl, 
"Rfp.  de  Dr.  adm."j  see  "Gr.  Encyd."  la  our  own  time  there  hiu  been 
some  thought  of  mokinji;  uae  of  the  ciLdastral  Hurvey,  not  oaly  for  the  laying 
of  taxes,  but  for  the  strengthening  of  o-wnerahip  (ef.  Flammer,  Be*»on,  op.  eil.). 
The  Convention  had  contemplated  creating  a  Great  Book  of  territoria]  owner- 
ahjp:  Declaration  of  the  8th  Pluw.,  year  II  (not  CHrried  out). 

*  ProroKued  by  the  La.wa  of  the  26th  Frim..  Ifit.h  Vent.,  I'Sth  Prwr.,  24th 
Therm.,  year  IV;  finully  auapended  by  the  Law  of  the  28th  Vend,,  year  V.  — 
"Codea  Tripier,  ed,  Mmnicr,  under  Art.  2124  of  the  Civil  Code,  see  &.  model 
for  an  acknowledgmeat  of  mortBi»t;e. 

*  Onu  rend,  for  extimple,  oo  an  Afisi^na«Dt;  "  AgsignnjMit  for  50  llvres. 
MortcAge  on  the  national  doauuos."  —  As  to  renta  sjul  the  mortg&ge,  x^. 
flwij&r,  II,  151;  Stobbe,  J  104. 

*  Sohm,  op.  at.:  VioiUl,  p.  747  (t)M.);  ffiiiwr,  5  167;  Beison,  "Livrea  fon- 
ciers,"  1891-  —  C/.  pitidge  lettcre  of  credil  ua  land  ia  France, 
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with  its  prindide  of  legality;  its  conservator,  who  is  a  true 
judge,  and  who  passes  upon  the  dedarations  i^ch  are  made 
to  him;  its  land  nffstera  ("Gnmdbticher")  kept  by  parcels,  and 
not,  as  'ours  are,  hy  names  of  persons;  its  letters  or  acknowledg- 
ments of  mortgages;  its  notes  on  real  property;  and  its  nego- 
tiable drafts  on  real  property,  which  are  like  commercial  goods. 
It  had  its  origin  in  the  "neue  Satzung,"  and  in  the  theory  of 
rent-diarges;  in  various  ways  it  recalls  the  I^w  <A  Messidor, 
yearllL' 

>  Lawof  Haj5,1873;QcnniQCSvaCod4lll3. 
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CHAPTER  FOUR 
INTESTATE  SUCCESSION  AND  GHATUITOUS  CONVEYANCEa 
Tofic  1.  General  Ideas. 

Topic  2.  Ijjtestate  Succession,    Vatiious  Kinds  of  Heibs. 

Topic  3-  AcqoismoN  of  Heirship  and  its  Consequences. 

Topic  4.  TEST.ufENTAHT  Provisions. 

Topic  5.  Gifts  "inter  vivos'*  and  "causa  mortis." 

Topic  6.  CovEN.iNTs  Relating  to  Inheritance. 

Topic  7.  Reservation  and  Legal  Shake. 


Topic  I.   Genekal  Ideas 


S44fi.  Prererence  for  Inteatato  Sue- 

446.  Various  ICinds  of  SucceeeioTi. 

447.  Plur^ty  of  Siic(Hfi«ana. 


448,  CoMtilrie*  of  Written  Law. 

449.  Itescryation  anil  Legal  Hiiare. 
I  450.  Gratuitoufl  C^aveyiiacea. 


§  445.  Preferonc*  for  Intestate  Succaaaion.  —  Intestate  SUCCCS- 
gion  was  the  only  one  known  to  the  old  Germanic  law,  and  if 
the  will  has  come  to  take  a  pEace  beside  it,  it  has  not  ceased 
throughout  the  Middle  Ages,  and  even  until  our  day,  to  have  a 
certain  auperiority  over  the  will.  This  Germanic  trait  had  struck 
Tacitus  {"Germ,,"  20}  by  its  contrast  to  the  Roman  habits;  at 
Rome  DO  honorable  citizen  dies  without  having  made  his  will.  In 
Gerraania  the  free  man  has  no  conception  of  this  act,  The  formu- 
lie  of  the  Middle  Ages,  "The  appointment  of  an  heir  cannot  be 
done,"  and  "  Deua  solus  heredes  facere  potest,"  attack  the  Roman 
principles  scarcely  less,  because  the  will  in  Rome  13  before  every- 
thing else  a  means  of  creating  heirs  for  oneself.  Whence  comes 
this  lack  of  wills  in  the  Germanic  custom,  and  in  the  later  law  the 
disfavor  for  an  act  which  is  so  natural  in  our  eyes?  It  is  because  it 
was  incompatible  mth  the  old  ideas  of  family  joint  ownership, 
and  of  the  preservation  of  possessions  in  the  family.  The  will 
substitutes  the  wish,  or  even  the  caprice,  of  the  individual  for  the 
traditional  usage,  and  the  shortsightedness  of  a  man  for  the  wi»> 
dom  of  generations.  By  choosing  hb  successor  to  please  his  fancy 
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tlie  head  of  the  f»mily  runs  the  mk  of  upsetting  the  forraation  of 
this  group,  which  existed  before  him,  and  whose  stability  in  the 
primitive  social  state  is  a  question  of  life  and  death  for  the  indi- 
\-idual3  who  go  to  make  it  up.  Pri\'ileges,  such  as  the  prefereaoe 
of  males,  and,  to  a  lesser  degree,  die  right  of  primogeniture,  have 
their  "raison  d'etre"  in  the  superior  interest  of  the  group. 

§  44C.  Tarioua  Klndu  of  Su«ceaiiIon. — Succession  under  its 
primitive  form  is  limited,  to  that  narrow  dtcte  of  persons  who 
constitute  a  household^  to  those  relatives  who  have  Iiv«d  with  the 
deceased  under  tlie  same  roof,  at  the  same  table,  and  who  can  be 
likened  to  the  Roman  "siii  heredes."  If  there  were  not  any  of 
these,  the  possessions  of  the  deceased  returned  originally  perhaps 
to  the  community  of  the  village  ("  vicini ") ;  following  this,  to  the 
relati\c3  who  did  not  live  in  a  state  of  community  with  tlie  d^ 
ceased,  to  the  lineage,  to  the  "Sippe";  in  this  case  they  devolved 
not  eMctly  by  taking  into  account  the  nearness  of  the  relation- 
ship, but  by  way  of  covjattg^tinity.  By  this  is  understood  groups 
of  relatives  who  have  a  common  ancestor.  Thus  the  deceased  and 
his  descendants  form  a  first  degree  of  consanguinity;  the  father  of 
the  deceased,  and  all  tlioae  who  descended  from  him  (consequently, 
the  brothers  of  the  deceased,  etc.),  a  second  degree;  the  grand- 
father and  his  posterity,  a  third  degree;  and  so  on  and  so  forth. 
To  relationship  through  the  males  (or  agnatic)  was  contnisted  re- 
lationship through  the  women  (or  cognatic);  under  the  system 
which  escluded  women  from  inheriting,  the  mother  did  not  trans- 
mit anything  to  her  son,  and  the  maternal  relatives  or  cognates 
could  not  set  up  any  claim  to  the  succession  of  the  latter.  From  the 
day  when  women  inherited  it  was  possible  to  distinguish  in  the 
patrimony  of  every  decedent  between  two  masses,  —  the  raasa  of 
posaesaioos  coming  from  the  father  or  from  the  paternal  line,  and 
the  m&ss  of  possessions  coming  from  the  mother  or  from  the  ma- 
ternal line.  The  majority  of  the  Customs  prai?tis«d  what  is  called 
"division"  in  thesuoces,sionof  thedeceased,andconferre<ltliepate> 
nal  possessions  on  his  paternal  relutivesand  the  maternal  possessions 
on  his  maternal  relatives,  "patcnia  paternis,  matema  matemia-" 
Some  of  them  went  even  further  and  proceeded  to  a  redi\'i3jon  in 
etch  one  of  the  successions  which  were  thu^  established;  for  ex- 
unple,  the  paternal  possessions  were  subdivided  among  the  patemcl 
relatives  and  the  maternal  relatives  of  the  father  of  the  deceased. 

§  447.  Plurallt;  of  AuoccbbIou.  —  The  old  taw,  as  we  hav'e 
seen,  sought  for  the  origin  td  possessions  iu  order  to  regulate  their 
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devolution  by  way  of  inheritance:  it  also  depended  upon  their 
character  in  such  a  way  that  each  category  of  possesions  gave 
rise  to  a  distinct  succession:  at  the  death  of  a  person  his  patri- 
mony was  dbtntegrated,  and  each  fragment  followed  its  own  law; 
fiefs,  copyholds,  servile  tenures,  allodial  tenures,  movables  and 
immovables,  personal  belonginps  and  acquests,  homestead  ("lar" 
in  the  Pyrenees  or  " Haiitgemal "  in  Germany),  clotlung  and  orna- 
ments of  the  women  ("rhedo"  in  the  barbarian  laws.  "Gerade" 
in  the  German  law),  arms  and  militar>-  equipment  ("  Heergewate." 
Gennan).  All  thefe  possessions  had  their  particular  destination 
and  were  subject  to  rules  which  conformed  with  it.  The  unity  of 
the  patrimony  and  the  perpetuity  of  the  person  of  the  deceased 
by  the  heir,  —  these  fundamental  principles  of  the  Roman  system 
of  succession  were  with  great  difficulty  introduced  into  our  old 
legislation;  and,  moreover,  they  were  never  entirely  admitted; 
the  possessions  of  noble  families  had  always  their  own  special  sys- 
tem, even  in  the  countries  of  written  law;  and  in  the  countries  of 
Customs,  besides  this,  the  succession  of  personal  belongings  is  con- 
trasted with  that  of  acquests  and  movaliles.  Loysel  could  stitl  say 
while  alluding  to  the  Roman  distinction  between  the  "pa^am"  and 
the  "milites,"  "The  French,  like  warriors,  have  received  various 
patrimonies  and  various  sorts  of  heirs  from  the  same  person." 

I  448.  CountriiBB  of  Writtan  Law.  —  Apart  from  the  exception 
which  we  have  mentioned  with  relation  to  the  possessions  of  the 
nobility,  community  of  succession  is  the  rule  in  countries  of  writ- 
ten law,  and  possessions  devolve  upon  the  relatives  in  conformity 
with  the  probable  intention  of  the  deceased.  It  is  the  nearest 
relative  who  receives  them  on  principle,  because  it  is  he  for  whom 
the  deceased  had  the  most  lively  affection.  Privileges  in  the  in- 
terest of  the  family  were  effaced  because  of  this  new  consideration. 
The  very  simple  system  which  was  organized  by  Justinian  in  the 
celebrated  "Novella,"  118,  is  applied.  In  countries  of  Customs 
the  tendency  to  follow  the  principle  of  presumed  affection 
makes  itself  felt  only  in  the  case  of  succession  to  movables  and 
acquests.  As  far  as  the  other  possessions  are  concerned,  which 
are  often  the  most  important  of  all,  the  guiding  principle  is  the 
keeping  of  property  in  the  family.  The  Revolutionary  legislation 
unified  the  system  of  successions  by  establishing  the  equahty  of  all 
possessions  and  the  equality  of  persons;  distinct  masses  were  no 
longer  separated  according  to  their  nature  and  their  origin;  they 
were  all  made  alike,  and  privileges  such  as  the  right  of  primo- 
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gemtui«  or  tlie  right  of  the  male  line  were  abolished.  However, 
one  can  say  tliat  the  system  of  succession  under  the  Revolution 
was  frankly  indi\'idualistic;  the  traditional  right  of  the  fanuly  is 
shown  in  the  classification  of  heirs  and  in  the  tremendous  restric- 
tions upon  the  right  of  making  gratuitous  conveyances, 

§449.  RoBcrratlon  *nd  Legftl  Share.  — The  right  of  the  rela- 
tives over  the  family  posseasiooa  is  not  onlj'  shown  by  the  power  to 
collect  them,  by  means  of  intestate  auccwaion,  that  is  to  say,  after 
the  death  of  tbcir  actual  owner;  it  is  also  shoftti  diuing  the  lifetime 
of  tlie  latter.  Thus,  certain  barbarian  laws  recognized  the  parti- 
tion of  the  commtmity  inheritance  between  the  father  and  the 
children  during  their  lifetime,  —  a  partition  a  curious,  example  of 
which  is  furnished  by  the  parable  of  the  prodigal  son.  Another 
application  of  thia  is  found  in  the  giving  up  of  po^s^ions  of  whicii 
the  German  "Evelganc"  seems  to  be  a  very  old  form,  and  which 
the  Civil  Code  has  disguised  under  the  name  of  "  partition  among 
ascendants."  The  family  communities,  or  "Ganerbschaften," 
the  carrj-ing  on  of  the  conjugal  community  between  the  sur\'iving 
spouse  and  the  children  born  of  the  marriage,  the  rights  of  the 
children  over  the  dower  of  their  mothert  and  entails  in  trust,  alao 
bear  witness  in  various  ways  to  the  power  of  the  old  idea  with 
relation  to  the  formation  of  the  family.  But  it  ia  especially  itL  the 
institution  of  the  repurcha.$e  by  a  person  of  the  same  lineage  and 
the  hereditai^'  reservation,  which  are  so  widespread,  that  the  rights 
of  tlie  relatives  come  to  light.  By  these  means  the  possessions  of 
the  family  become  almost  incapable  of  being  disposed  of  to  the 
advantage  of  the  family.  The  Roman  legal  share,  which  ttxik  its 
place  alongside  of  the  reservation  in  countries  of  Customs,  and 
which  alone  obtained  in  countries  of  vnitten  law,  has  an  entipely 
different  object;  it  is  established  "by  reason  of  compaaaion,"  it  ia 
a  kind  of  provision  for  support  left  to  the  very  near  relatives. 

§  450,  Qratultouk  ConTeyancas.  —  In  the  old  Germanic  law 
adoption  was  undoubtedly  the  only  means  at  the  disposal  of 
individuals  for  transmitting  their  patrimony  at  their  decease  to 
people  other  than  their  relatives;  nevertheless,  it  was  possible  onl^' 
for  a  person  who  had  no  posterity  to  do  tliis.  From  tbla  aroaa 
the  appointment  of  an  heir  in  the  Salic  Law,  which  was  already  no 
longer  an  adoption,  but  which  produced  analogous  results.  It 
seems  as  though  it  had  been  supplanted  by  "donations  post 
obituin,"  which  were  very  frequent  after  the  seventh  century, 
especially  in  favor  of  the  Church.   To  these  institutiom  are  re- 
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iated  the  covenants  on  a  future  succession  of  the  feudal  and  cus- 
tomarj'  periods.  They  oi>erate  especially  in  contracts  of  marriage, 
v-'here  they  have  served  until  our  day  to  facilitate  family  arrange- 
ments. Everju'here  else  the  will  has  replaced  them,  It  came  into 
practice  under  cover  of  and  in  order  to  aas'ist  religious  ideas.  The 
archaic  "share  of  the  dead"  of  pagan  times,  consisting  of  horees 
and  arms,  which  were  closed  up  in  his  tomb,  or  were  ere* 
mated  with  him,  haa  its  counterpart  in  the  disposals  "pro  remedio 
animfe"  of  the  Christian  period.  These  pious  legates  or  charges 
of  a  religious  character  constituted  at  first  the  entire  will.  A3 
it  was  to  be  feared  that  the  natural  heirs  would  not  show  &  very 
great  zeal  in  carrying  out  the  last  wishes  of  the  dead,  because  these 
wishes  would  result  in  depriving  the  heire  of  the  property  on  wliieh 
they  had  counted,  the  execution  of  these  wishes  was  confided  to 
third  parties  who  were  disinterested,  "  erogatores,"  "eleemosy- 
hariif"  and,  finaCy,  to  testamentary  executors,  in  whom  are  ordi- 
narily seen  the  successors  of  the  intermediaries  who  were  charged 
with  a  similar  r61e  in  the  appointing  of  an  heir.  The  Roman  will 
marks  the  last  stage  of  evolution;  it  includes  disposals  of  every 
kind,  and  charges  "pro  remedio  aniirue  "  have  lost  a  good  deal  of 
their  importance.  One  can  say  that  this  act,  which  was  formerly 
entirely  rehgious,  tends  to  become  secularized.  But,  although  the 
use  of  the  will  was  widespread,  the  legatee  could  not  be  compared 
with  the  heir  at  law,  —  at  least,  in  countries  of  Customary  law: 
the  former  was  ooly  a  legatee,  a  sueceaaor  to  the  property,  whereas 
the  latter  perpetuated  the  person  of  the  deceased.  These  formu- 
la are  significant  in  spite  of  their  exaggeration.  They  help  us  in 
understanding  the  small  degree  of  favor  which  the  right  of  disposal 
by  will  met  with  in  the  Revolutionary  legislation,  and  certain  super- 
annuated provisions  of  the  Civil  Code  have  no  other  derivation. 
This  did  not  prevent  the  theorists  of  natural  law,  such  as  Grotius* 
following  the  example  of  the  Romans,  from  looking  upon  an  in- 
testate succession  as  the  will  of  a  person  who  had  not  made  one. 
On  this  point,  as  on  a  multitude  of  others,  they  took  the  opposite 
view  from  the  historic  truth.' 

'  Variationia  Mid  controversies  abound  in  tbe  history  of  the  low  of  aucceasion; 
the  work  of  rriticism  is  not  yet  suffieitrlly  far  advanced  for  one  to  be  able  t.o 
trace  ite  design  from  irhc  origin  up  lo  our  time  in  exact  and  certain  character- 
istics. We  ore  not  attempting  ta  conceal  from  ouraelves  cither  the  imper- 
fectiutta  or  the  gaps  in  the  outline  which  we  here  give-  One  will  only  too  often 
field  in  it  the  reflet^tioix  of  the  uncctiuntiea  that  are  presented  by  th&  oHgitl 
of  the  family  and  thAt  of  owTi.eTstiip;  for  the  aystera  of  succession  has  eapeciidly 
depended  upon  the  formatian  of  the  family  and  the  organiEation  of  ownerahip. 
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Topic  2.   Intestate  Succession.   Various  Kittos  of  Heiks 


1451.  The  Hous£>  aud  the  Lineage. 
452.  (1}  The  Hoilee. 
4.>3.  <A)  Pririlfge  of  the  Male  Line. 
454.  tB)  The  Highl  uf  Pmnogcm- 
turL'. 

i  455.  Lif.k  of  Fteprcapntation. 

j  456.  (II)  Lmengi;  (Asct'adants  and 

Collate  rata) . 
S  467.  Surression   to   Persunal  Be- 

l-ingingH, 
{  45S.  Aac^'mlantB. 
S  4^.  CulWerab. 


S  460.  The  Some.  —  (A)  Nearat  in 

Degree, 

S  461.  The  Smw.— (B)  Privilege  of 

ihe  Double  Tie. 
S  162.  The  SiUQC.  —  (C)  Itepresertla- 

tian, 

463.  Theaame.— (D)  Devolution. 
444.  The  Sun-iving  S;)(jusi\  —  (A) 
CauniriBs  ofWHtlL-n  Law. 
i  465.  The  Siune.  ~  (B)  Coimtiira  of 

Customa. 
{  46S.  Irregular  ijucccesions. 
i  467.  The  Itevoluiaoiiaty  Law. 


§  4>51,  Th«  Hetua  and  th«  Liaeage.'  — The  French  law  in  its 
last  stages  distinguishes  between  tliree  kinds  of  heirs :  descendants, 
ascendants,  and  collaterals.  IF  these  are  all  lacking,  then  tlie  in- 
heritance passes  to  the  surv  iviitjj  spouse  and  to  the  TreasiuT.'.  But 
this  classification  of  heirs-at-Uw  is  borrowed  from  the  llomnn  law; 
it  does  not  conform  fdth  the  old  Customarj'  law  nnd  with  the  law 
of  the  "barbarian  period.  As  to  this  archaic  legislation,  in  whi<Ji 
the  idea  of  presumed  affection  plays  no  part,  one  can  say  that 
the  right  of  inheriting  belongs:  1st,  Primarily,  to  those  who  form 
a  part  of  the  same  family  community,  that  is  to  say,  as  a  genera! 
rule,  only  to  the  descendatits  of  the  deceased  (keim  of  the  hod]/) 
upon  the  condition  that  they  live  with  him.'  2d.  Secondarily,  to 

'  Cj-  Beaitmanoir,  "  Assiitee,"  etc.:  (a)  decent  ia  the  direct  line;  <b>  eaoheat 
in  the  collateral  line:  "Conat.  Chit.,"'  p.  43;  Ihi  Canac,  aoo  "Eacarta";  PiA- 
loeJc  and  MaUtnnd.  I,  332. 

t  To  the  fatitily  community  belong  Above  ill  otheM  sob^  abd  dnught^rd 
and  goneridlv  deacGnJiMiia  of  the  hciid  r.f  the  houae;  but  it  mAV  aim  inrlude 
his  mother,  liis  wife,  his  sisters,  miinF-tLine^  even  the  sistere  of  his  fatii«r  nr 
those  of  tus  mother;  ttic  presenra  of  brothers  or  um^luij  in  it  in  rare  fur  moat 
of  the  time  they  leave  Ihe  pa,t«riial  houwe  in  ordiT  to  twtjihli.'ih  thcmsolves 
elsewhere.  Tho  (troup  of  wotuen  ocf'upiei  a  peculiar  poeition.  Ah  to  miile 
deBcendtLDla.  they  nmy  be  qualified  tui  "  sni  baiedu  "  in  the  Rinnan  sense;  in 
fact,  they  derive  their  right  o(  succeeding  li-ia  from  their  (jiialily  of  relatives 
than  from  that  of  being  membera  cf  the  community,  This  is  no  true  that  they 
no  l(>necr  inherit  if  they  have  been  emancipated  or  otiJcUed  from  the  boutic, 
"foria  familiati'';  that  i^rrtaiti  lej^elatioEis  CsJI  the  bmtnciB  of  the  deceaaed  to 
the  inhefitan»  to  the  «^!iwion  of  his  sons,  —  no  doubt  b««(UMe  thtuc  brothon 
belonged,  at  least  in  the  old  timefi,  to  the  same  household  and  ooeupied  because 
of  their  age  a  higher  |>osilion  (UllomanA,  Iri^h  "toniBtry";  post,  "Represen- 
tation"); agnin,  this  la  bo  tru*  that  in  c^rlain  jpgal  systems,  — for  example, 
nmnno;  the  "BurKimdians,"  1.24,51  f^.  India.  Hungary:  "N,  R.  H.,"  Ill,  445; 

fiarahle  of  the  t'rodigal  Son),  the  sons  have  a  ri^ht  to  demand  partition  of  the 
amlly  patrimony  during  the  lifetime  of  llicir  father:  Schroeder,  pp.  Zi6. 
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his  lineage,  that  is  to  saj',  to  his  ascendants  and  coUaterals,'  to 
those  who  fonn  a  part  of  the  same  league  organize*!  for  mutual 
defense,  but  who  do  not  live  in  the  same  house.*  Such  is  thv  ordi- 
naiy  system  of  succession  ticcording  to  the  Germanic  an<l  Ciistom- 
tKf  law.*  But  its  application  was  often  impeded  by  the  feudal 
theories.  Thus,  the  succession  to  fiefs  was  not  freely  admitted 
from  the  very  beginning;  it  was  only  with  difficulty  that  deseend- 
ants  (other  than  sous)  or  collntenils  were  alloBed  to  partake  of 
it;  ^  the  wishes  of  the  lord  imposed  special  rules  upon  it.  In  case 
of  lands  in  servile  tenure,  mortma,in  was  for  a  long  time  n  great 
obstacle  to  the  right  of  the  family.  This  right  was  nut  finally 
exercised  with  its  full  freedom  excepting  over  villeitt  tenures; 
moreover,  some  exceptions  must  he  made  to  this.* 

§  452.  (I)  The  House. — The  (lawful)  Deacendanu of  thedcceaeed 
inherited  in  preference  to  all  other  relatives.  The  family  of  which 
he  was  the  head  was  perpetuated  by  them,  sometimes  by  forming 
a  more  extended  community  with  more  members,  sometimes  by 
being  divided  up  into  colonies  surrounding  the  homestead,  which 
was  ordinarily  given  to  the  eldest  son.'  Equality  between  de- 
scendants of  all  ages  and  of  both  sexes, — such  could  be  the  formula 

'  It  Is  not  without  difficulty  that  the  !incime  has  mme  to  he  prrifprrr-d  to 
the  "viciui"  or  to  the  trejiaurer;  Edict  i>f  Chilperic,  "Frie.,"  19,  Sclirortkr, 
p.  324;  Fick^,  II,  375;  GcScktrc,  p.  270. 

'  Cf.  the  part  pla^fid  by  the  family  In  private  veii|;eaiice,  or  tho  payment  of 
tUt  ''Wtrgeid ''oudittj rights  ianiAtt(;hjuidacc<.4gi<jiii//fwWtr,  [I,  Brunmsr, 
"Kiptjo  ti.  Wcrg.  Add,";  Giarke,  "GenoflfienAohii.fJ<ir.,"  I  and  II. 

'  Right  of  succeseion  of  the  barbarian  period:  "  Sal.,"  59  ami  "Cap.  vxtr.," 
7;  "Rib.,"  56;  "Fr.  Cham,,"  42:  "Alam.."  57.  06;  ''Fria.,"  19;  "Sax.,"  41 
et  atni.:  "  Thur.,"'  2&-34;  '  Bur?.,''  14;  24;  51;  fi3;  7.1;  78;  "Roth ,"  158,  181. 
etc.;  "Um.,"  I,  aS;  "Roth.."  153;  "Qii»at.  et  Monita,"  S  4  (.Sulir  Lilw)  nnd 
{  31  (Lombard  Law);  "Tract,  de  urd.  Success,  ab  int.  et!>c.  Jub.  hiuigobard." 
C'M.  0.      L.  L.,"  tV,  605). 

*  The  Cflnstitution  of  Conrad  II,  1037,  for  Ifjdy,  which  waa  th«  point  of 
departure  for  the  theories  o(  eucct^aion  of  tho  "  L.  Feudorum,"  seoured  the 
fief  Co  the  posterity  of  the  vassal :  fleusler,  II,  S13. 

'  D^^tfulk  ill  the  Commeii tari PS  oft  tht  "I.ibri  Feitdorum."  Nmn^roiU 
tK-atiacs  on  fi^udul  ef.  TiMitt  aTid  ttttpiit,  "Tra^t.  jiir.  univ.,"  X;  Hlrutv, 
Ro»enthal,  GoeUman,  Imnig,  ete.;  Pfiser,  ''LeheQafolge/'  ISIS;  Miekntlit, 
"De  Ord.  succed.,"  18!8;  Homej/er,  "SacliBeiuap.,"  TI,  2,  444;  Heuolrr,  11, 
610;  5to6(ie,  {  315;  PertOe.  5  131;  BnlnTiecfc.  "Z.  Geadi-  d.  Grundeig.  i  Preus- 
Ben,"  1895;  "Z.  8. 8.,  G.  A.,"  1898.  210;  Pollock  mui  Mailland.  I.  228;  GlatMon. 
Vll.  463. 

"  See  Chapter  1.  Topic  XI,  S  16fl  rinlt.  See  especially  ILornhard  and  Wla- 
gothiR  laws;  Perhl/R,  4.  <55  (Italyl;  Dahn,  "Weatg.  ?aJ'  131;  Slabbe.  %  266; 
Scf\ra('kT,  Sooemba  to  aiiktM  of  Inteitaw  butardt,  cf.  Btauniamir,  18; 

*'Glo9saireB"  and  " R^[jertoir«i "  ;  LQijud,  nee  T:ibie.  TVeatiiie^  iiifni  llio 
Domain,  Mc:  Tioto,  844  {thf  mother's  succe*Bi<!in^  "Cout.  lot-,  d  Arm-," 
1744,  p  196,  etc.);  Brilr,  687;  Komtlewiky,  p.  219;  Chnuemarlin,  n,  413 
("ebeabilrtiB");  TAAwmn,  "Texlei,"  ao.  35a;  "Biete  Part./'  Table,  see 
"SpuriuB." 

'  C/.  the  "BtocWamily"  of  Lavedan:  "N.  B.H.,"  1900,  001. 
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of  modem  law,  which  was  in  harmony  with  the  foundation  of  the 
modern  system  of  inheritance  and  with  the  idea  of  the  presumed 
affection  of  the  deceased.  The  old  law  is,  on  the  contrar>',  a  sya- 
tem  of  inequalities  and  priv-ile^^^i.  which  are  not  arbitrary,  as  is 
aometilnes  said,  but  which  are  necessary  because  of  the  superior 
interest  of  the  family.  The  principal  ones  are,  (A)  privilege  of  the 
male  line,  (B)  right  i)f  primogeniture,  and  (C)  exclusion  of  the 
grandsons  (all  of  which  were  done  away  with  by  the  He  volution). 

S  453.  (A)  Prlvllaes  of  the  Mats  Llua.  —  In  an  age  of  Wolence 
like  the  barbarian  period,  the  physical  weakness  of  women  had  the 
consequence  of  making  them  incapable  of  inhcritin);:  to  inherit 
Was  a  pri\-ilege  (if  one  can  call  a  privilege  the  right  to  pay  with 
one's  blood),  for  those  who  fought  nnd  who  slone  were  fit,  with 
the  lance  or  the  sword,  to  protect  the  property'  of  the  family.'  If 
women,  when  they  married,  passed  into  another  family,  they 
could  not  take  with  them  any  portion  of  the  paternal  patrimony, 
and,  as  the  ties  which  united  them  to  their  natural  family  were 
broken,  their  descendants  found  that  they  had  no  more  rights 
than  these  women.  —  Such  must  have  been  the  old  Germanic  law, 
at  least  under  the  system  of  the  patriarchal  family.'  Tacitug 
does  not  mention  the  succession  of  women.  Certain  barbarian 
laws,  like  the  one  called  that  of  the  Chamavian  Franks,  42,  and 
the  Law  of  tlie  Thuringians,  0,  refused  to  give  the  daughters  any 
right  over  the  land  as  well  as  over  the  domestic  animals  and  the 
slaves  which  should  oaturally  have  belonged  to  them ;  their  broth- 
ers excluded  them,  —  even,  according  to  this  latter  law,  the  family 
rclfitivcs  to  tiie  fifth  degree.  After  this  degree  was  passed  the  in- 
heritance fell  into  the  female  line.'  Women  were  left,  as  though 
by  a  kindness,  their  clothing  and  their  ornaments,  which  could  not 
be  of  any  use  to  the  men  {"  rhedo,"  "  gerade  ")■*   If  there  were  no 

'  Cf.  other  persona  under  a  dk&bilitv.  —  the  infimi,  mouka. 

»  Cf.  other  lenislatioos:  Post,  1.  222l  Shnox.  "La  Cin5  Chinoise."  p.  48 
{1801);  Palurel,  "Cond.  de  Is  Femme  dans  Tanc.  Egypte" ;  Dor»i«.  pp.  K,  74, 
112,  327,  258,  273,  314.  It  MikhomH  who  introduced  the  eucctsaioa  ^ 
women  among  the  Arabe.  Aboyt  ihO  years  <ig(i,  dwpit*  tke  "Koran,"  the 
delegBtM  of  the  K&byle  Confedcretioiu  pronoiini^cd  in  a.  fatal  maaatx  the 
exclusion  of  women  from  8ueres«ioa4:  JolAA-Dmai,  "Thtee,"  p.  160  US^l}! 
Lehr,  "Dr.  Ovil  Rasf^e,"  I,  39a. 

'  "L.  Thuring  , "  6;  Heinler.  II,  fl04. 

•  There  are  certain  po«9P?wiom  which  women  receive  in  preference  to  men 
because  these  poesessions  can  unly  be  used  by  them,  and  the  coaveree  is  true. 
From  thio  there  ariae  special  kititia  of  Aiiccetnaioa,  about  wWch,  howerer,  there 
ie  hurdlyany  question  exceplini?  in  Smwiiiyr  CAdMe-martin. 392.  —  (A)  "Hmtt*- 
-vata"  ("ve&tia  bellica").  The  armor  is  kept  for  the  aeareat  male  agnate: 
"L.  Thur.,"  31;  "Sachseasp.,"  I,  27,  2;  22,  4.   This  wad  extended  to  other 
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male  descendants,  then  how  should  the  daughters  be  treated? 
Two  solutions  were  po^ible:  make  them  serve  to  re-establish  the 
male  line,  as  in  the  Athenian  custom  of  leaving  girls  as  heira  in 
default  of  male  issue,'  or  tlie  "Erbtochter"  of  the  German  law;* 
or  else  leave  them  out  of  the  succession  entirely.  Perhaps  it  waa 
this  last  course  which  was  resorted  to  oriftinally,  especially  in  the 
case  of  land,  so  as  to  leave  the  field  free  for  the  right  of  the  "  vicini," 
or  that  of  the  people  of  the  same  lineage.  But,  little  by  little,  the 
right  of  the  daughters  was  strengthened  against  the  others  as  a 
consequence  of  the  Roman  and  Christian  influence,  and,  again,  aa 
a  consequence  of  the  disintegration  of  the  agnatic  family  ;  and,  aa 
a  consequence  of  this,  the  maternal  relatives  took  part  in  the  suc- 
cession alongside  of  the  paternal  relatives.  It  is  at  this  stage  of 
evolution  that  the  Salic  Law  seems  to  have  arrived  in  its  Title  09, 
which  is  so  much  discussed,  and  where  the  question  of  succession 
"de  alodis"'  is  involved.  This  Title,  which  is  an  addition  to  the 
tarilf  of  compositions  given  la  the  early  Custom,  hod  as  its  exclu- 

objects,  —  for  example,  tools,  books:  "Preuas.  Londr.,"  2,  1,  523;  Orimm, 
&82.  —  (D)  "Qorfcda  "  {clotliingandomaiaeiiUusedby  women).  The uuuKhtcr, 
and,  If  ahi  be  dead,  th,c  D<;are«t  female  relative,  axe  the  only  Qtiw  who  hiLve  a 
right  to  them:  "L.  Thur,,"  32,  38  {"rhedo");  "Burg.,"  51  ^li.  6);  "mala 
hereda,"  moaning  "nuptialia  omnmenln.."  According  to  Gnupp,  the  "mnterna 
herwlitas"  of  the  "L.  Fmne.  Cham. ,"  42,  was  nothing  more  thnn  th*  "Grerade": 
Heusler.ll,  577 ;  Frouleveaiix,  "LaLot  ditedes  Fr.Ctiam./'p,  135:  "Saciist'rwp.," 
I,  27,  Extension:  rJrid,,  I,  5,  3;  III,  38,  5,  —  If  Lhore  are  no  relatives  who  axe 
qualified  to  take  them,  both  of  these  Idnda  of  poss^eiotiB  come  to  th«  judge; 
•^Sachaenap.,"  1.2S;  Hmetrr,  II,  QU-.Slobbe,  V,  I'iO:  Fickcr,  lOlS.  —  la  ancient 
Indiiv  the  daughters  inherit  nothing  but  the  omameQts  and  clothing  of  their 
mother, 

'  Bfat(cAe;,"pr.priv6  AtWtt,,"I,338.  Dareate,  p.  26;  among  the  Hebrews, 
girla  who  are  heireasee  are  married  by  their  nearest  male  relatives,  in  ordCT  to 
prevent  their  f^nily  ffom  becAtning  extiugtuahed:  "Hiitb"  iv,  "  Numbers  " 
xxxvi. 

»  Sdtroeder,  777. 

*  Tacilut,  "Germ.,"  20:  "soronim  filiia  idem  apiid  a-runculum  qui  apud 
pntrem  Lonor.  Quidam  Hanctiorcm  arctioremque  htinc  neviiin  HanKUinia 
arbilrnntiir  et  in  accipieadis  obaidibiia  magia  exipint  .  .  .  Herodea  tamen  suc- 
ceasoreiicjLic  eni  dnquE;  libKri,  fratrcs,  patnici,  a^Tinculi."  "Sui  "  does  not,  rm-an 
hia  own  heirs.  "Liberi "  and  "  fratres  "  include  noithcr  the  daughters  nor  the 
flietci^.  Ah  to  the  patemaj  and  maternal  uncles,  they  seem  to  placed  m  the 
same  hne:  Brunntr,  1,  SO;  Amira,  " Erbenfolge,"  219:  Schroeder,  71.  Order 
in  th<?  "L.  Sal.,"  £9:  mother,  brothers  and  sinters,  mother's  sister,  the  fieaiest 
maternal  relative  ("L.  Emend.":  father  and  mother,  brothers  and  eiatera, 
father's  aiatcr,  mother''a  akter,  the  nearest  rdatives  of  the  paternal  line)- 
Cf.  "Sal.."  44  (right  to  the  "relpus"):  eldest  son  of  the  siatcr,  eldest  son  of 
the  niece,  eon  of  the  maternal  cousin,  uncle  who  is  the  mollier'a  brother. 
"ShI.."  6S  ("de  chrtwcTuda"!:  father  and  brolhere,  the  nearest  three  in  the 
maternal  line  and  theneareaf.  three  in  the  paternal  line:  Geffcken-,  p.  223  (bibl.); 
Htntaler,  II,  524;  Darpun.  " Mutterrecht, "  pp.  60.  163;  Opei,  op.  c£i.:  Amira, 
p.  25;  Brnnntr,  "Z.  8,  S.,  G.  A.,"  Ill,  +1;  see  aJao,  A.  dd  VtccKia,  "Lo  tio 
Matemo,"  1891;  Pollock  and  MaiilanJ,  II,  238',  Glataon,  111,  153. 
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sive  object  the  Bxing  of  tlie  rights  of  inheritance  of  the  matenidJ 
relatives.  They  are  dsssed  in  the  following  order:  1st,  the  mother; 
2d,  the  tirother  or  siater  bom  of  the  same  mother;  3d,  the  sister 
of  the  mother;  4th,  the  nearest  maternal  relatives  after  the  furnitT.' 
It  is  quite  natural  to  assume  that  this  classiBcation  was  borrowed 
from  that  of  the  paternal  relatives,  so  that  the  two  groups  of  heirs 
called  upon  to  divide  the  succession  would  be  s>Tnmetrical.  Noth- 
ing ia  said  about  the  paternaJ  relatives  because  their  rights  were  not 
contested;  but  the  scribes  to  whom  we  owe  manuscripts  which 
give  a  more  recent  text  of  the  Salic  Law  thought  it  would  be  a  good 
thing  to  show  the  paternal  and  the  maternal  relatives  together 
(r/.  "lex  emendata").  Tliey  limited  themselves  to  reserving  land 
for  the  paternal  line  ("virilis  sexus")  and  in  the  latter  to  the 
brothers  of  the  dead  (brother  of  the  whole  blood  or  brother  of  the 
same  blood):  "de  terra,  viro  in,  muLiere  hereditas  non  pertinebit/' 
Title  r>9  says  nothing  on  the  subject  of  the  daughters  of  the  de- 
ceased; it  assumes  that  tlie  latter  has  left  no  posterity  ("si  filios 
non  dimiserit");  everything  would  lead  one  to  believe  that  they 
wene  excluded  by  their  brothers,  not  only  from  the  land,  but  cwn 
from  the  entire  succession,  with  the  exception  of  the  "omaoienta 
mulicbria"  (r/.  "L.  Fr.  Cham.");  if  there  were  no  sons  the  dangh- 
ters  undoubtedly  took  the  other  posses^oos,  but  not  the  laud  (cf. 
"h.  Rib.  Thur.").  The  exclusion  of  women,  which  was  at  first 
absolute,  was  soon  restricted  to  that  which  was  later  on  called  the 


'  The  inferior  Bt&tua  of  women,  which  was  commonly  admitted  until  quite 
recent  tinioi,  has  juat  bcca  brought  up  for  diacussion  aKain,  -  wpwiaUy  by 
the  p&rtiiiifuu  of  tncr  mulrinrchaCe,  They  baait  iheir  a.rKuineota  on  TlLlc-  Sy 
of  the  SiUit  l.aw  i  Darfcun,  Heualer.  Opct.  Rcker).  But  it  ia  diffii^ult  for  rbcm 
to  eitplaio  whv  the  mnterraal  unrle  has  gmduMy  eeoerd  to  be  mentionetl,  and 
why  thu  iirotlifr  'if  th-;  dcoeiuseJ  .jiicceo<ls  with  lii.-*  ^^wter;  it  is  alsv  wnft^iUr 
that  we  do  nol  fioci  tlie  malriarchate  iu  tlip  tinier  of  Hqcwssion  wliich  in  tfltd 
of  by  Taritu*.  Atnnog  the  Lombiirdi*  and  the  Visigolha  it  w  vd]  «tjiblish(id 
that  the  right  of  women  pro(;res«rd  by  becoioin^  bi^tt^r  devuloptv].  In  the 
ViHigotliic  law  eepecifilly  the  equalitv  of  the  sexee  ia  of  recent  dute  (nhif^h 
weakt-an  M.  Olaason's  recent  reui&rk  that  the  oldest  buxbariiui  laws  tre»t 
womi<n  better  than  the  more  modem  ones):  Code  of  Euric.  320;  "Wja," 
4,  2,  1.  9:  ZttimeT,  "'S.  .\rch.,"  2tl.  Preferenee  of  males  in  the  Anglo-SMon 
law  and  in  the  "m-velkind"  of  Kent:  Pollock  and  Mnitlarui  II  258.  The 
interpn-tBtion  of  Titls  5fl  of  the  Salic  Law  whirh  w  borrow  from  Brunncr, 
■  'Z.  S.  S  ,"  1900,  "G.  A.,"  1,  is  ingiaaioufl,  but  rather  on  the  oirlt^r  of  euomwork, 
^fid  is  open  ta  &  Mrioua  objMtion:  why  grutt  a  privilege  to  the  father's  siater 
and  to  the  mother's  sister?  '"Rib.,  58.  Perhaps  bMau«c  they  have  not 
left  the  houa«,  whereas  the  brothers  have  gone  away  from  it.  Cf.  the  Ijonibard 
law.  But  this  should  have  been  spwified.  Lot  usobseno  that  the  Customary 
law  aom-flimofi  grants  the  daughtors  privilef^  in  th«  NueceH.sion  or  in  the  tat>r~ 
riage  jmrlion  (M  their  mother;  PrrtiU,  IV,  j  128  (sunceotioa  of  women).  Cf. 
"L,  It.  Cham,,"  42;  FroidevMux.  p.  133  (various  interpretations);  Law  of 
Burcbord  of  Warms,  c.  10  (in,  1024). 
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personal  belongings  of  the  succession  as  contrasted  wltb  the  ac- 
quests of  immovables,'  Also,  while  the  older  text  of  the  Salic  Law 
onSy  contained  the  word  "terra"  by  itself,  we  read  in  the  later 
texts  "terra  ■■lie*,"  an  expression  the  original  meaning  of  which  is 
vtry  tlouhtful,'  hut  which  certainly  in  the  seventh  and  eight  cen- 
turies is  3jnou>inou3  with  "terra  aviatica"  (land  of  the  ancestors, 
"avi  ")f  as  is  said  in  the  law  of  the  Uipuarians,  5(1,  4,  in  a  provision 
which  corresponds  to  that  of  the  Sahc  Law,  and  which  may  be  con- 
sidered as  the  official  interpretation  of  the  latter^  —  at  least  as 
appljing  to  the  period  of  its  redaction.  Finally,  the  Edict  of 
Chilperic,  in  596,  dedded  that  daughters  should  inherit  the  land 
if  there  were  no  sons,  sisters  if  there  were  no  brothers,  in  such  a 
way  as  to  exclude  the  "vicini,"  and  also  undoubtedly  the  more 
distant  collaterals.' 

'  Accordiag  to  Heusler,  II,  &T8,  the  privilege  of  the  ma!«  line  was  extended 
in  Sajcony  and  was  applied  even  to  acqueats  and  cattle,  and  to  agricttltural 
implements  an  being  ari^essoriea  to  the  land,  la  the  South  of  Germany,  on 
the  tith<^r  band,  the  principle  of  the  equality  of  the  sexes  was  admitwd,  ex- 
cepting in  the  caae  of  the  "  Anacdel,"  "HanlgemaJ."  Thua  among  the  Ala- 
maoa  {"Schwabenap.,"  128,  148a)i  in  time  the  privil(^  of  males  uver  the 
dwelling  house  became  a  right  «f  primagcoiturc  or  a  household  right  {"Berne," 
1611,  2,  12,  fl).  On  the  "  Handgenialgut,"  cf.  lUualer,  1,  2^2.  " IlamJgemiU" 
meana  "Htiud  Zeichen"  (manual  sign,  "clurogrftpKuai"),  and  " Stammgut, " 

'  Oullme  and  bibt.  in  Geffeken,  p.  226:  Du  Cange.  aea  "Fu*U3."  Vaiious 
opioiom:  let,  "Terra  aalioa,  iufll  aaonc  says  "les  Balica,"  has  the  same  mean- 
ing ua  "terra"  in  general.  The  Ediet  of  Chilperic  eaya  "terra,"  and  nothing 
more:  Daresle.p.  411;  '"Itoisin,"  p.  6.  — 2d.  Saliulajid  Dienns  "terra  aviatiea. 
—  2d.  House  and  eneloaure,  something  like  the  manor  and  the  homestead  at 
feudal  times,  —  that  island  of  iiMlividuai  ownership  pointed  out  by  Taeitus 
in  his  description  of  a  pyatem  of  collective  ownership.  "Sala"  ineunH  house; 
"AJam.,"  81,  1;  "Sal.,"  IB.  2  ("aalina"};  "Dip],,"  II,  284,  333.  Eccard  in  hia 
"Comm.  B.  L.  8al,,"'  cites  a  Florentine  TOmmentary  according  to  which  the 
Salic  Law  or  "MUlunt"  waa  that  "qiiie  twl  snlani  sive  domum  curtie  pcrtinet"; 
G'^&fd,  "Polj-pt-  d'lrminon,"  p.  4S3.  In  the  ninth  cetiturj-,  in  the  region 
al  the  Rhine,  the  seignioriaJ  manse  as  oontrastwi  with  the  tributarv  intinsea 
ifl  eailed  Salic  land.  CJ.  Viollel,  p.  824  (biW.);  Gias»oii.  Ill,  149;  &ti)hbe,  V, 
88;  Heusler,  II,  57fi  {c/.  "  Hantgemjil ").  —  The  problem  has  become  a  eorapli- 
CRled  one  for  recent  authors  because  they  have  connected  it  with  the  obscure 
question  of  the  formation  of  the  ownership  of  land  following  the  invasions. 
Cf.  on  thifi  subject:  MeUsen,  "SiedclunK  Agrarwesen  d.  West,  iind  Oslger- 
manen,"  1895.  Hahm  compares  the  "terra  aalica"  to  the  Anglo-Saxon  folk- 
land;  on  the  other  hand,  iQT Schmaler ,  p.  212,  tliie  is  th*  land  which  is  acquired 
by  virtue  of  a  "prweoption  regis,"  whether  the  king  made  a  giif'  part  of  the 
crewn'a  doreain  or  whether  he  gave  permwuion  for  the  occupation  of  unucau- 
pied  lands;  tl^s  would  alio  he  the  nobleman's  property,  "ethel,"  "odal," 


of  an  office,  and  which  soon  became  hereditary:  thpso  Salic  lands  are  eontraated 
with  the  ■■Hute"  ("Hof")  or  "sors"  ("los.'*  "hl6t">,  with  the  portions  of 
land  coming  from  the  community  of  the  village  and  revertina  back  to  this 
community.   C}.  Neitaler,  II,  525,  575.   On  the  Norwegian  "odal"  {peraonal 


belenzing]  c/.  "Z.  a.  S.,"  IftOl,  "G.  A.,"  109. 

*  If  there  were  aa  eiateTB,  did  the  right  of  iho  "vicini"  still  continue  to 
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But  the  principle  of  the  inequality  of  the  sexes  was  not' abol- 
ished in  the  Fraoktsh  law,^  The  father  was  only  authorized  to  do 
away  with  this  principle  by  calling  back  to  the  ■ucc«sslon  the 
daughtera;  it  dept;ncied  upon  him  whether  they  should  mmpete 
with  the  sons.  A  celebrateii  fonnula  of  Marculfe,  II,  12,  shows 
that  the  inspiration  in  this  was  taken  from  the  Christian  and 
Roman  ideas;  tlie  father  pveEi  the  same  rights  to  his  sons  and  his 
daughters  aa  regards  his  inheritance,  contrary  to  that  which  he 
calls  the  "impious  old  custom";'  "Sicut  raihi  a  Deo  lequaliter 
donati  estis^  ita  et  a  me  sitb  ffiqualiter  diligendi  et  de  res  meas 
sequaliter  ^tuletis  tam  de  aJode  patemo  quam  de  comparatum 
vel  mancipia." ' 

In  the  next  stage,  the  feudal  systam  *  was  opposed  to  the  suc- 
cession of  women  because  they  were  incapable  of  rendering  tlie 
military  and  court  seri'ices  connected  with  the  possession  *jf  a  fief.* 
But  the  principle  of  the  inheritability  of  fiefs  led  to  the  trans- 
mission of  these  possessions  in  the  same  way  as  others.  Women 
could  aspire  to  them  on  condition  of  rendering  the  feudal  services 
by  means  of  a  representative,  and,  as  their  most  natural  wpr&- 
aentatives  were  their  husbands,  from  this  there  developeil  a  right 
for  the  lord  to  impose  a  marriage  upon  his  female  vassal  until  she 
attained  sixty  years.  However,  on  this  point  the  feudal  deeds 
and  the  Customs  were  divided:  sometimes  they  admitted  the 
succession  of  women  (or  of  cojcnatcs)  (famlnlno  tiett),  sometime 
it  was  rejecteil  (maaculln«  flofa)  in  order  to  allow  oidy  the  males 
(or  the  agoatesj  to  inherit.  As  a  general  thing,  women  only  took 

«xiBtF  Thfi  Edict  is  silent.  Th«  end  af  its  {  3  seems  la  iWTitemplAt«  ac^ueat^ 
to  which  th«  "'vicini"  could  lay  no  daim:  cj.  title  45,  "L.  8al.,  "de  imgr."; 
Gtfffehcn,  p.  270  ihiMJ-  Gierke,  op.  cit  ;  Meilun,  I,  bSA:  Ciuiitemartm.  112. 


BuptKirt  of  their  aist^rs.  if  th*y  did  notroarrj';  if  iTiey  did  marry,  thescog  had 
to  furnish  them  with  the  cuslomiiry  omrriiLge  portion. 

*  The  "Suchscnspiege]"  waa  cuiidemned  by  the  papacy  because  of  its 
exclusion  of  daugbtcra,  Cf.  tua  to  the  Romcm  Jaw:  "Pclnm,"  I,  0;  ''Ass.  de 
J^r.,"  1.  275,  «i. y. 

■  P»*?uwr,  "iMt,,"  p.  512, 

*  "L.  Fpud  ,"  I,  1,  3,  S:  "fili&  non  subedit  ia  feudAiURi  iavcBtitun  fuerit 
ut  tiilii  et  GliR  ^ijce«dant."  Tbm  then  resulted  k  it«.rti'>ulttr  ^lyolcm  for  udh 
fie<f  until  a.  ronimon  law  eain«  lo  be  established.  Cj.  French  pntoiU,  especially 
fee  tails  in  England :  "NummiiNorm.,"  2,^;  LiltUUm,  13.  In  the  Intter  rountry 
in  1100  there  wa»  absolutely  no  doubt  that  women  could  succeed  U"  fiffa  hpld 
by  militan-  tenure:  foUock  aitd  Mailiand,  II,  201).  In  PruncF,  cf.  Btavmanair, 
14;  "Jostiw, "  12,  7,  3;  Ot.raid,  "St»ec.,"  p.  311;  -Coiwt.  Chit.."  68,  74; 
"Cout.  Nut  "  71;  "Gr.  t^ut.,'*  p.  290;  "T.A.C,  Bret.,"  232;  toi/«e/.  604; 
Paaier.  VlII,  100.  —  C/.  Venice,  Statute.  4,  2.5;  •'Coml.  Sic."  II,  2B, 

'  Cf;  however,  lajlies  who  hpld  fii-fs  mtlinR  'm  feudal  courla,  daiiKhl«TB  or 
widows  taking  part  in  the  pohtical  aKsetnbliea:  Loytet,  GOS;  Btaumanair,  4 1, 27. 
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if  there  were  no  male*  of  the  same  degree.'  "  If  there  were  a  son 
only  a  day  old  and  them  were  forty  daughters,"  says  Philip  of 
Navarre,  69,  "  they  woulii  have  no  right,  for  a  daughter  cannot  be 
the  lawful  heir  before  a  son."  Oti  the  other  hand,  in  the  case  of 
possessions  of  people  who  were  not  nobles  the  principle  which 
prevailed  in  the  Customary  law  was  that  of  equality  between  men 
and  women.' 

In  many  places,  however,  the  privilege  of  the  males  subsi3te<l 
in  the  form  of  excluding  from  the  inherittLnee  daughters  sndowei) 
in  muTittffe.^  The  mere  departure  fnim  the  family  was  originally 
sufficient  to  make  them  lose  every  right  of  inheritance,  whether  they 
were  endowed  or  not;  when  it  no  longer  had  this  effect,  they  were 
looked  upon  as  being  sufficiently  provided  for  when  they  received 
the  marriage  portion.  Sometimes  the  exclusion  took  place  as 
matter  of  law,  sometimes  it  resulted  from  a  clause  of  r«nuncla,Uoa 
of  tueeesaion  inserted  in  the  marriage  contract.*  Sometimes  the 
Custom  compelled  them  to  be  contented  with  a  chaplet  of  rosws  ' 
as  their  entire  marriage  portion;  sometimes  the  marriage  portion 
had  to  be  a  proper  one  ("marriage  in  conformity"  in  Normandy). 
Filially,  the  marriage  portion  is  designated  under  the  name  of 
the  legai  share,  in  localities  where  the  losa  of  the  rights  of  inherit- 
ance is  made  subordinate  to  the  receiving  of  the  entire  legal  share.^ 

'  Loffstl,  634  et  seq.  Foreclosure  of  desiMnilunla  (whether  amtca  or  not) 
by  the  women:  Btawnanoir,  14,  2S;  "Cout.  Not.,"  71;  LG;/»ti,  325;  Blatkntont, 
II.  14. 

'  "Sununa  Norm.,"  24;  Benunuinoir,  14,  11.  Conlm,  Aisatiitn  "colonges." 
In  ccrl.ain  places  tderp  wfta  b  right  of  preferejice  for  mttlca  among  nobles, 
affectinE  x^ftmrnun  tenures  as  well  oa  fiefu:  Glaastm,  VII,  4^7. 

'  It  wa.-i  a  Roman  custom  to  hc^iienth  the  miUTiage  portion  to  the  daughter 
while  (lisinheriling  hcr:  Dig.,  34,  1,  10,  2;  S3,  5,  21;  Ermein,  "N.  R.  H.,'*^8.4. 
Exeluxmn  of  claughtnri;  who  ha<l  hail  a  miUTia|;«  portion  in  the  Lombard  laws: 
"Itoth.,"  ISI;  "ljui.,,"  III.  ItH  (e/.  (liiun;ht«rs  "in  eapillo,"  with  their  liiiir 
hailing  down.  — a  distinctive  si^  of  the  unmarried  woman,  and  daugbt«ra 
"in  PBsa,"  who  had  not  left  the  house);  /'e/(Ue,  IV,  51;  in  the  Italian  statutw. 
with  the  effect  of  keepinig  the  property  in  the  family.  See  La  Maniiii.  "Slflria 
d.  Lcgialnz.  Ita!.,"  1.  Zi2  et  scg.:  fertile,  IV,  56.  e2:  BrSnneck,  p.  8,3;  Vi^lei, 
p,  S26;  and  in  the  Customs  of  the  .'kiuLhof  France;  ''MontT>eIlier,"  &1>;  "Mat^ 
seUle,"  II,  54  fresffficO ;  "Giraud,"  II,  248;  '■BBrgerac."55;  Gi4r,  p.  441; 
TitnSif,  p.  60,  CJ.DeHibbe,  oa.  cir.p.  1()03.  —  As  tothe  CuatoniB'of  the  North, 
cf-  " Tgurdine,"  284.  Po*/,  " lanonaiatenoy  of  the  Quiility  of  Heir  and  Dotiec.'' 
—  "N.  H.  H.,"  1S77.  22;  CfuiuemntHn,  De  Mnulde.  "Procf)*  |>oliti^|Ueg 

80(18  Ijouia  XII, 188.5  lunpiibhalied  documenla) :  rights  of  Anne  of  ^^a^ce. 

'  Loynel.  341;  P<i»qu.i€T.  "hist.,"  p.  509,  Th^sc;  renuneiatioM  should  have 
b«u  cancelled  accordiuE  to  the  Roman  law,  because  they  affeelcd  futuro 
BUecessiona:but  c}.  aa  to  thia,  StxU,  1,  !8,  2;  Gui  fape,  "Quest.."  221 ; Met/niai, 
"N.R.  H.,"  1901. 

*  RaQMnu.  see  "Chapel,"  "Serpot"  (trousseau);  Lahtmlaye,  407.. 

•  Loijifl.  639;  "The  king  must  provide  marriagre  for  hia  aiBtera  and  daugh- 
ters."   "Honeste  dotare"  say  the  Italtaa  etatuUia.   C/.  a  SUing m&rriogc  in 
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The  idea  of  the  phj'sical  weakness  of  women  had  lon^  ceased 
to  be  sufficient  to  Bcxx>UDt  for  their  incapacity  of  inheriting 
(legal  or  by  agreement);  public  order,  which  was  better  as- 
sured owtTig  to  the  more  active  part  played  by  the  State,  pro- 
tected women  from  violence.  Other  motives  aocoiinted  for  the 
inferiority  of  their  condition.  The  expressed  or  implied  clauses 
in  the  contract  of  irifeudation  were  often  the  foundation  of  thb 
inferiority;  and,  finally,  the  desire  to  prevent  the  parceling  of  the 
family  inheritance  acted  very  strongly  in  this  direction,'  Daugh- 
ters ami  younger  sons  were  sacrificed  to  tlie  elder,  not  in  the  per- 
gonal interest  of  the  latter,  but  in  the  interest  of  the  family.  It  is 
true  that  the  right  of  primogeniture  could  have  been  granted  to 
daughters;  if  it  was  refused  them  in  order  to  be  reserved  for  the 
men,  it  was  because  when  they  married  tUcy  ceased  to  represent 
the  family  and  took  a  new  natue;  it  was  also  because  under  vari" 
ous  circumstances  it  is  diflBcult,  or  even  impossible,  for  a  wt^man 
to  carry  on  the  rSle  of  the  head  of  the  family,* 

§  454.  (B)  Th«  Right  of  Prlmogenlturs,  frequently  found  in  the 
old  legislations,  where  it  is  connected  with  rehpious  ideas  and  the 
worship  of  ancestors,  with  which  the  "child  of  duty"  is  especially 
charged,  and  which  b  mentioned  in  the  Bible  where  Ksau  gives  it 
up  to  Jacob,  "Genesis,"  xxv,  is  barely  noticed  in  Tacitus,  "Germ.," 
with  relation  to  only  one  of  the  tribes  of  Gerinania,  the  Teiicterea, 
and  does  not  figure  at  all  In  the  bMbviftn  Ikwi  (ajiy  more  tiuui  it 
figured  in  the  Komnn  laws).'  One  would  have  expected  to  see  it 
tJiere;  with  equal  partition  the  house  is  not  stable  and  is  divided  up 
in  ead)  generaticm.  But  perhaps  this  13  only  in  appearance  because 
the  sons  of  the  deceased  often  live  in  joint  possession.  Family  com- 
munities make  up  for  the  absence  of  primogeniture;'  they  are 

Normandy:  "T.  A.C.,  Notio.,"  80;  "Swmma," 24, 14;  J>  PoiHm«,  "N.  K,  HV* 
188B;  PeHiie,  IV  60.  In  Corsif-a.  in  15T1,  i.  43-  arbitnitinn  with  thrw  near 
relnUvt>e,  EWwne<ro  it  is  the  \i^aal  ghurt-that  niiistb«>  jtiurl  them,  .\b  to  wid'CMnf 
tf.  herein  '"Second  Marriages'  ;  S'triilt,  IV.  62;  post,  '■Marriagei  Contr«ci"i 
in  Cduntrifis  of  eustoms,  "  No  one  has  h  mttrriace  portion  wbo  does  nut  wish  it," 
wliereaa  in  coiintriEw  of  wrillen  law  there  exiate  hq  obligation  lo  fumieh  a 
unrriaKiir  portiria. 

'  ThiFt  Diolive,  n^iich  ia  fouod  at  an  earSy  period  in  the  dooumenta,  hu 
long  maintAincd  the  inferiority  of  womea  in  toe  matter  of  eucocsaioa.  pveo 
Id  fountrie^  whr<re  i.be  ellcctd  of  %h(i  Romaii  law  kavc  h&ea  felt  tk'C  mo«t,  — 
for  ^xanipl'e,  in  Italy.  In  Sweden,  wh**r(>  Biiwr  .farl  ftallftd  womMi  to  th*  suo- 
oession  in  1262,  to  the  pxtont  fif  om^-lljird  ol  th*  inhurittmce,  the  equality  of 
the  se.xri?  was  only  prociaimnl  in  IS45, 

'  Loysel,  Table,  see  "Femmes";  Beaumonoir,  "Joal,,"  id. 

»  C/.  "Sal.,"  43:  "Cttp.  ertr,"  7;  "Div.  imperii,"  817.  SiiM*e»itm  to  the 
throne  of  Lothaire  m  954:  Loj/xJ.  &^.~Cf,  ■'Alam.,"91;  "Bai.."  1,  1;  15,  0. 

•  "Roth.,"  167;  "Liut.,"  70;  Cupitulary  of  618,  6,  11;  erf  &i5,  6  (I, 
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preparing  for  it;  in  fact,  th*  brothers  have  the  eldest  among  them 
as  their  natural  head;  they  live  "sub  seniore  fratre."  ' 

With  the  ffludal  irttem.  the  right  of  primogeniture  finally  ap- 
pears.' Ist.  Originally,  it  is  established  la  the  Intereit  of  th« 
lord.  The  fief  is  indivisible  because  the  rendering  of  feudal  serv- 
ices, and  especially  the  military  &er\*iee3,  would  have  been  affected 
had  there  been  a  partition,"  The  fief  is  granted  to  the  eldest  be- 
cause he  has  that  natural  superiority  over  hia  brothers  which  is 
given  him  by  age  and  experience,  because  he  has  been  associated 

330).  Aa  to  the  "Gemeinderaehaften,"  "Ganerbschaften."  "  Genossenschaf- 
ten,"  cf.  post,  "Legal  Fereoas";  HewfW,  I,  51;  iin*nncr,  I,  70;  SchroeiUr,  326; 
FromtiJiold,  11:  //ii6er,  "Gemeiadersch.  d,  SchwcitB,"  18fl7  ("Llat'ers."  by 
Givrke)-,  Pptlock  an4  Mai!la'i4,  II,  260;  Mailland,  "Dom^day  Book,"  145. 
Xjcample  ot  Thanos  holdiog  the  limd  in  ci?it|ii)on  with  QUft  of  thum  ita  "aciuQr" 
{although  there  is  no  right  of  pninogettiture).  These  tenures  recall  the  p4r- 
tition  oi  the  Nornian  (iwl  Angcvia  iiiw.  Contra^  see  Gudhiermoi,  pp.  204, 
206,  who  wishes  to  connect  "pftroge"  with  "patrem";  which  would  be  very 
difficult,  as  we  see  it,  because  "patrem"  has  given  us  the  word  "p*re"  (father), 
wliile  "parfltre"  ig  a  scientific  word.  In  the  ttame  way  the  Provencal  "par- 
atge"  cannot  be  derived  frum  "paire,"  but  cornea  from  "par,"  meaning  equal. 
"N  holds,  from  a  lord  'en  parage,'"  seeras  lo  us  to  meaa  that  N  holds  his  land 
from  auch  and  such  a  lord  upon  condition  that  there  ghall  he  equality  of  linrfige 
Among  his  boob.  Communittcs  are  evca  found  lu  the  South  (kousaillon,  Guy- 


enne,  Provence),  C/,  il,<ie  fira.uft,  p.  40;  "Z.S-S-,"  IWl,  "G,A.,"  373;  Ver- 
del<^,  p.  28. 

■  FeudoJ  primogenitur-e.  just  as  elsewhere,  the  cammoner'B  right  of  younger 
eons,  would  thus  seem  to  Sia-ve  verv  important  prceerlents  in  th*?  farafly  corn- 


er, ■post,  "Anerbenrecht,"'  indivisibility  of  commoners'  teaures  (see  note  4, 
"Anerbenrecht,"  pagefti?  );  Didl^,  68,  IDS,  117;  Brentana,  "ZuJiunft,"  1895, 
444;  Fick,  "Bauerl.  Erbfolge^"  1896;  Brandt,  p.  64;  aoU.  "Countriea  of  Writ- 
ten  Law^'i  Sumner  Maine,  Inat.  primit.,"  p.  123  (gavelkind),  154;  Z)are«(c, 
"N.  Et.,"  286,  297,  m. 

*  The  right  of  piimoKcmturB,  bo  to  speak,  prewsdfd  the  heritability  of 
fiefs,  for  th«  grantor  at  tTie  death  of  the  vaaaal  frequently  renewed  the  fToat 
for  the  benefil  of  the  elder  son  of  the  latter.  Once  fiefs  became  hereditary, 
a  period  of  uncertainty  and  h^itation  was  reached,  which  was  eneapr-d  from 
more  or  leas  quickly  acconling  to  locality.  The  Direton  A.qBize  of  11S5  is  one 
of  the  first  leffialative  acta  upon  tins  matter,  and  it  must  have  been  preceded 
by  an  Anglo- ^Jorman  Jaw  of  nenj^"  II,  which  has  not  oome  dovi-n  to  us.  but 
which  must  have  prohibited  the  partition  of  baronies  and  fiefs  of  the  hauberk, 
at  least  among  males:  "L.  Heurid,"  I,  70,  21;  GlaTtrilk.  7;  Braeitm  to.  61; 
"T.  A.C.  Norm^"  8,  83;  "Summa,"  23  et  sea.,  99;  "Cout,  de  1583,"  335; 
Ptaiiioi  "N.R.  H.,"  18S7,  145;  Polhck  and  Maillaiui.  U,  258;  G'iilhiermoe, 
p.  214.  If  there  were  several  fiefs  the  eldest  con  only  took  one  of  thoin.  The 
mdi visibility  of  fiefa  was  etill  more  ceceasary  tor  the  Normiins,  established  in 
a  hostile  country,  or  for  the  Crusaders  in  Palestine:  PA.  dc  jVnu.,  99,  71;  /. 
d'Ibeiin,  68,  148,  1.5(5,  1S2.  To  tenure  by  descent  and  the  system  of  homage 
to  the  eldest  (applied  in  the  Duchy  of  Normandy,  rf.  Gu.Uhiennoz^  p.  202) 
should  be  hkened  the  joint  lords'  domain  of  the  South:  Doprion,  '"Inst,  du 
Languedoc,"  p.  18,  the  Cataionian  system:  "Usat,  Barchin.,"  3t,  the  German 
system  donved  from  the  Law  of  Conrad  the  RaJic,  1037:  "Sachsensp.,"  Lehr, 


2a,  2,  andthc"L.  Feud.."  1.2;  4. 1.  C/.  Oifwrsfln,  VII.  430;  "N.R.  H.,"  1885; 
HcfidcT,  II,  614  ("G^mmtbdehaiing");  Uyid,  611,  838;  ScAroafor,  401, 


409. 


*  Aa  tc  the  diamcmbering  of  the  fief,  ff.  Quilkxeraua,  p.  195. 
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With  his  father  —  at  least,  in  fact  —  in  the  carrying  out  of  feudal 
duties  longer  than  his  brothers,  because  it  is  to  the  interest  of  the 
lord  to  maintain  thi»  situation,  and  because  at  the  same  time 
transmission  by  inheritance  takes  place  to  his  advantage  more 
RBdily.  On  the  other  hand,  in  the  succession  to  rural  tenures, 
reasons  of  a  different  kind  often  caused  the  youngest  son  to  be 
preferred  (minority,  youth,  belonging  to  the  household).'  2d.  The 
indivisibility  of  large  fiefs  and  of  important  manors  had  a  political 
reason;  they  were  small  States  whose  parceling  would  biive 
caused  many  diflScuitiea;  the  admiiiistratioQ  of  justice  and  sov- 
ereignty cannot  be  divided-  3d.  In  the  last  stages  of  the  law,- 
neither  the  interest  of  the  lord  nor  political  interest  are  broug-ht 
into  play,  because  tlie  feudal  military  service  has  come  to  an  end 
and  centralization  has  taken  away  all  independence  from  the 
manors;  "  the  right  of  primogeniture  still  piersists  in  the  Interest  ol 
tbft  funil;.  And,  since  at  the  period  wtitrn  it  was  estahhslicd  the 
old  Constitution  of  the  family  was  weakened  in  many  places,  it 
scarcely  had  thut  absolute  and  severe  character  which  i&ne  is  only 
too  liable  to  attribute  to  it.  Each  of  the  foundations  which  it  had 
had  was  found  to  be  undermined  with  such  rapidity  as  not  to  ^lave 
been  capable  of  producing  its  full  effects  for  any  length  of  time. 

'  mtiDLogBnitan .  —  Int.  In  a  syBtein  of  collective  ownenihip  the  elder  Bona 
have  a  shurif  and  a  separate  heanlij  uijy  t)io  youngest  ton  livnuid  works  »itli 
la»  father;  he  ia  ui^^r  Eiini  ut  the  time  or  bis  death  and  becoiaei  the  gtiuidiAii 
of  the  hearth,  —  a  very  important  tAle  in  the  .4ninust  Helicon  lKAllQiir# 
pupiK-td  rtiarf*  out  of  mandrfuce  riwld  gathered  under  ft  gibbrt  and  f^vta  bb  4 
BOrt  ol  domestic  god  to  the  youaH'Kt  mn,  rc^rvation  of  the  h«srtb  itself 
to  the  youngest  ma  uf  oil  in  the  Aavelkinii  of  Kent,  l^cad  of  "Bop  o'  rajr 
Thumb  ).  — 2d.  The  youngest  -of  the  aoas  keeps  th«  paternal  houae  bc^auw 
he  haa  not  been  abl«  to  create  a  eeparnte  Bttabliahraent  for  himself;  he  tiaa  a 
greater  need  for  it,  and  it  is  a  just  foinpensation  for  hia  work,  —  3d.  Tha 
Sdeet  Hon  ia  df ten  a  rival  of  hlis  fn  tht;r,  who  hn«  become  old :  it  in  not  the  same 
witb  tLe_  Benjamia,  upon  whom  (he  fatln-r  lavkhes  hie  affection.  —  Brittai^ 
'qiieraiBe,"  meaning  right  of  the  youn^i^t  duld):  B.  4<  ttichthvurg,  M2j 
t*t«,  "Ueem,  de  CofnouiHlk-,''  ]644,  p.  61.  Enaland:  Ho*l  th*-  Good,  "C. 
Ven./'  1,  IBjboiiwuBh  EngKsh,  Ywir  Book,  1,  Edw.  Ill,  f.  12  (in  1.1127),  Artois, 
Picardy,  Hainaut.  Bmbant,  Frieslund,  Weelphalia,  AJfiace,  Switzerland,  etc.  Ia 
ancient  India  and  in  the  Caucaaus  it  co-eKinta  with  the  rinht  of  pinnioKmituM^ 
and.  a  atill  atrangnr  thiriK,  h  does  not  exclude  a  privilege  far  the  benefit  of  tim 
brotheri  cominj.'  tn^nvMn  thrjn;  it  ia  true  that  CraiitamK  does  not  lak«  tliii 
Ia«t  very  wfritiu^ly ;  Let  the  middle  brother,"  says  he,  "receive  be^dm  a  ahars 
equal  to  thnt  of  iheothcre  someoid  beast  uCburdoi  irith  only  one  eye  and  with  a 
horn  or  a  tail  misaiufE":  Emaiif.  "Franw  judic,"  1882-8i{,  1,  p,  313  («cf»Tdias 
to  eUon);  f  oifccJt  and  MmiUi'vi.  11,  •ill ;  Koxnlfw-iku,  p.  224;  Grimm,  p.  475; 
ffeurffr,  II,  679;  Iluber,  IV,  656;  StobU.  f  2S3.  321;  5cAro«fer,  p.'7M; 
p.  724,  n.  I;  842;  ifatwaW,  ''Dr.  de  jiiv.,'*  lOOIj  Post,  I,  223;  ir,'lfi8;  DanaU, 
273;  "^N.  Et.,"  271;  JlrftcAeW,  59;  Britx,  069;  GloMon,  VII,  498;] DuUrij,  III; 
Chaii>emnrHn,  p,  44S;  aee  Jtoffotau. 

*  In  the  ei^t«enth  century  it  is  stall  said  that  the  baronies  m  indivisihle. 
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The  eldest,  instead  of  takiap  the  entire  fief,  is  charged  with  the  en- 
dowment of  the  younger  children  and  the  giving  of  a  marriage  por- 
*  tion  to  the  daughters,'  and  no  longer  has  anything  but  a  reference 
legacy  and  a  share  for  his  profit;  the  principal  manor  and  the 
homestead  as  a  reference  legacy,  and  two-thirds  or  one-half  of  tha 
fief  by  way  of  share  to  his  profit.*  The  dividing  up  of  the  fief 
could  only  be  avoided  with  the  assistance  of  entails  iu  trust. 
From  the  thirteenth  century  the  right  of  primogeniture  is  found  to 
be  very  much  restricted;  there  is  no  right  of  primogeniture  among 
the  daughters'  or  the  next  in  the  collateral  line,  nor  is  there  any 
with  respect  to  plebeian  possessions.*  Already  it  has  become  only 
an  exception ;  equal  partition  la  the  rule,  following  the  custom  of 
the  Roman  law.^ 

'  Sprin^ddius.  "de  apanagio."  1663;  aeo  "Dig.  Ital.,"  Maffert,  "Thfee," 
JBOO.  —  D'Argetitri,  "Advis  b.  1b  Part-  4^  Noblw."  1570. 

'  "Parw."  13;  "Orltfi*ns,"  SB;  "Toufaifne,"  280;  Gla^son,  GuUhimnor,  op. 
tH.;  "ConfSr.desCout.  de  Cu^now,"  pp.  IS3  and 700;  FerrOre,  on  "  Paris,"  13 
ttaeq.  Besides  the  te)ct8  t.hiit  are  flited  therein,  c/,  "A.  C,  Bord.,"  57;  "Ver- 
miuidois,"  ed.  B.-B.,  101,  16S;  "A.  C,  Anjoa  ct  Maine,"  id.,  Table;  "A.  C, 
Bourgogne,"  in  fiiraud  II,  pp.  296,  272. 

'  "T.  A.  C,  Norm./'  9.  Contra:  Ponlhicu.  Lavtdan.  etc,  C/-  hran,  7715. 
*  Beaitmanoir,  H;  ''T.  A.  C,  Norm.,"  8;  ■'Bourg.,''  etc.:  even  for  ftefa:  cj. 
gavelkind  of  Kent.  —  an  old  cuetoni.  whose  keeping  up  and  development  are 
to  be  accounted  ii>r  bv  the  iMimniercial  prosperity  of  this  caunty:  PuUnck 
mul  Mailla'wi,  I,  165;  ll,  3B9  (hibl,).  —  However,  arcordinK  to  nome  of  the 
Cli»toin9,  plebeian  tenures  helongiiiB  to  n  noblp  &m  TPar<itionecJ  in  the  Sftllie  way 
AS  noblemen's  ttTures.  Thi;  indi^ibility  of  plobwan  ton.ur«i  hua  alao  bf^c-n 
eEtabliflhed  in  tho  inlfirrat  of  the  family  or  has  continued  to  exist  &n  sl  r-elic  of 
thefamilycomnjunity:  Viollel,MO,Hil  (nrinKteenitiirainNormandv;;  Glamon, 
VII,  419,  470;  "BiiriJges,"  1;  StiUe,  27;  Latourt,  12;  Merlin,  ""Rapports/' 
21;  Nov.,  1790:  Sagnac  p.  218.  —  Germnny,  eystem  of  the  " AnBrbonrflcht"! 
Slohbc,  §  322  (V,  382):  l/eunler.  II,  616;  Bloiukl,  "Et.  earlvs  popnS.  ruralcs  da 
I'AUem,, '•  p.  191 ;  Vcrdi-lol.  " Thfee,"  1 899;  E.  v.  IhMg.  " Deutach.  Gninderbr.," 
18W  (bib!.);  ('■  'A. S.  S.."  1900, " G.  A.."  279) ;  FrommkM,  op.  cii.,  und  ' '  Anerb.;' 
L.  BrerUano,  and  after  him  Fick,  op.  cil.,  see  in  the  "Anerbenrciiht"  a 
S^jmi  iaatttiition  ffnd  connect  it 'with  the  "Hofrecht."  But  tliis  tlieory 
OOOtotod  by  the  majority  of  legal  hifltoriana,  who  make  the  "  Anerbenrecht 
A  consequenre  of  the  family  community;  from  tbU  would  have  sprung  ibe 
estates  in  tail  and  ealatea  to  youngesS  eona,  appanagea,  recompenses  or ''Ab- 
findungen"  owed  by  the  "Anerbe  —  who  takes  the  whole  of  the  inheritance 
—  to  his  brothers,  and  marriages  or  marriage  portiona  to  the  dauzhteKi.  unless 
they  be  excluded  from  the  pjtlem.-dhoiwa  becausBof  the  dower  whirh  they  ac- 
mi] re  when  they  marry :  .SfoW,  |  324  (bibl.  on  Lhc"Abfmd").290;  Bninsmtuule, 
''Anc.  Coul.  cJu  Japnn,"  ISfM,  p.  1.3.  —  As  to  daughtera  in  Lombard  Inw  see: 
Kjer.  "Dwwk  OK  Langob.  Ar^-eret."  11)01  (C.  R.  in  "Z.  S„"  1901,  "G.  A.," 
867).  —  Chaistniarlin,  p.  442.  —  Itepurchase  of  the  eldest.  Decree  of  Nov.  30i 
2793- 

'  Equality,  whieh  did  not  ew5t  between  d'lw  children  and  yotmgef  chil- 
dren. >exi)it«d  Btill  leas  between  CUIdj^n  of  Differuit  KutU^.  Very  often. 
In  fa.Pt,  in  the  old  Customary  law,  the  mother's  dcvwer  wbb  limited  to  the 
children  who  were  issue  of  the  marriage  ao  &g  to  eicoiude  the  children  of  the 
Other  marriaftos.  The  appliention  of  the  old  laws  to  eeeond  rafuriages  pro- 
duced an  annlogoua  result.  The  for.her'a  poasea-sions  were  thus  pajtitioned, 
to  make  use  of  the  old  expression,  "par  veatr^."  As  to  these  institution^ 
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Under  the  form  which  it  had  assumed,  primogeniture  had  become 
too  much  reduced  to  give  the  French  nobility  any  real  power. 
And  the  Revolutionary  laws  and  the  Civil  Code  in  abolishing 
primogeniture  only  generalized  the  aimmon  law  of  the  Customs.' 
In  \'ain  was  it  attempted  to  re-establish  this  right  in  IK26  by 
means,  of  legislation;  this  resurrection  met  with  ft  very  livtly 
opposition  in  the  shape  of  public  opinion.  But  there  are  stUl 
families  where  the  eldest  son  is  appointed,  that  is  to  say,  the 
eldest  son  is  provided  for  at  the  expense  of  \m  brothers  to  the  ex- 
tent that  the  law  will  allow,  and  often  beyond  this,  B3  hod  already 
been  formerly  done  in  countries  of  written  law.'  The  School  of 
he  Play  proposed  regulating  the  freedom  to  make  a  will  in  such  a 
way  63  to  allow  the  father  of  a  family  to  choose  among  his  children 
the  one  who  is  most  worthy  to  earrj,'  on  his  work  and  so  to  fl\'oid 
the  parceling  up  of  a  patrimony  which  has  been  built  up  with  diffi- 
culty. It  is  also  with  this  latter  end  in  view  that  many  French 
families  have  adopted  the  course  of  having  an  only  son;  but  this 
system,  which  Malthus  was  naive  enough  to  vaunt  under  the 
name  of  "moral  restraint,"'  is  inspired  rather  by  base  selfishness 
than  by  reai  pride;  they  shrank  from  having  the  care  of  children. 
Individuals  have  gained  nothing  by  substituting  this  for  the 
right  of  primogeniture  and  the  State  has  lost  a  great  deal.' 

ef.  post,  '■'MnrriR^  Contract."  In  the  Nethprlnnds  they  itre  dewrih**)  m  s 
ngJil  of  devulution:  and  it  was  by  virtut>  of  thjt  vt^ty  right  that  Imu'ih  XTV 
claimpd  the  Nptherlarwh  thimsch-es  m  the  nami>  of  lii»  wife,  Maria  Thiwsa 

gVar  of  Di  volutbn,  1067):  ArUr,  970;  -SVoWw,  V,  101;  Ficker,  IV;  II.  467. 
ccrcc  of  IS  Vend.,  yoar  II. 

'  Decree  of  March  1.1.  17iW;  April  8,  17B1  (abolition  of  the  rigtila  o^  jirimo- 

tenityre  and  prefcreuM  of  malra},  Mirsboau'ii  speech  (read  an  hi)ur  alter 
TOth  in  the  Corwtitupnt  Aaspmbly.  on  April  2,  1791);  i^Jerriin,  p.  220; 
Ssjjnoe.  p-         Senin,  "OHr.  Rsvolut,  du  Code  Nafwlfon,"  IS70,  .T50  ft  9(0.: 
Btetndt,  pp.  ril.,  p.  Bfl.  — E«taK«  in  tail,  Deel.  1806,  1808;  Pccrngc,  "Old.'' 
1815,  Law  of  May,  1826  (pnlaila);    R,  F'orlir.  XVI,  II. 

»  It  \»  to  be  observed,  in  faft,  that  the  Roman  prinriple  of  equal  parti- 
tion iArgnu,  II,  21|  hat)  departed  from  lhi»:  (a)  by  mti-a-na^  of  Irstninentary 
provisions  conferring  some  advantage  on  the  eld*wt,  even  in  the  frtniilies  of 
plebeians;  (6)  by  Mrtiun  Ciiatonis  ("B^am,"  "Bigorre."  "Pays  Basque") 
conferring  tlic  family  posacsttionB  upon  the  t^ldcat  ao-a  or  eldest  daiixhlT  im- 
partially, and  descnbins  the  younger  sobs  an  davt^:  A.  rie  Brmilt,  "  Oroit 
et  Cout.  dca  Popul,  nirtiJfS  de  la  Frunre  en  mnt.  Bui^ceBnoralp,"  lOOl,  p,  29. 
Cf.  Lagr^^t,  Cor-rfier,  etc.;  Lrnpirtiuii^,  "R.  pmt.,"  1879  (Ctiijnlafs).  —  Flnmmfr, 
"Dr.  Civil  CJen^'p,"  p.  IS;  fiistoim,  bein^  stronger  than  the  Ian?,  kept 
up  thf^  riffht  of  primoiimHuTe,  whicli  had  been  profiiblted;  the  younj^t  sons 
remained  baelielnrw  fl.nd  beeame  the  men  Bervanta  of  the  eldest,  or  elae  emi- 
gratwl:  Th.  df  Mnnl'iii^f,  "L'Agr-  Tonlous.,"  IIS. 

'  It  is  a  good  thing  in  our  opinion  for  each  one  of  the  children  to  receive 
a  portion  of  the  father's  [wa.'iefisions:  but,^  if  this  partition  resultfl  in  the  ruin 
of  some  enterprise,  and  meona  the  liquidaHon  or  the  selliag  at  a  very  low  price 
of  on  industrial  or  commercial  eetabliahraent,  it  faJs  to  attuD  ita  objwt,  aad 
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§  455.  Lack  of  BeprBi  nutation.  —  In  the  very  old  law  repre- 
sentation was  not  admitted,  either  in  the  direct  hne  or  in  the  col- 
lateral line:  (o)  grantlsona  did  not  share  with  sons  who  were 
brother)  of  their  predeceased  father  in  the  succession  of  their 
grandfather;  (A)  all  the  more  reason  why  if  a  brother  died,  hig 
brother  succeeded  to  him  and  excluded  his  nephews  who  were  the 
8on&  of  another  predeceased  brother.  In  our  day,  on  the  con- 
trary, and  before  this  in  Itome,  grandsons  or  nephews  represented 
their  fnther  and  had  the  same  rights  of  succession  as  he  had,  be- 
cause the  affettion  of  the  grandfather  or  the  uncle  was  carried 
back  to  them.  In  the  old  Gennanic  law  it  seems  that  two  reasons 
were  opposed  to  representation:  1st.  ^lieu  brothers  lived  in  a 
community,  the  death  of  one  of  them  did  not  at  tlie  moment  con- 
fer any  right  on  his  sons;  the  circle  of  Interested  parties  contracted, 
and  that  was  all.'  2d,  Leaving  out  all  question  of  a  community, 
the  uncle  was  preferred  to  the  nephew  because,  owing  to  his  age 
a,nd  his  position,  he  was  more  fit  to  fill  the  part  of  head  of  the  fam- 
ily. This  is  so  true  that  in  certain  legislations  sons  are  excluded 
from  the  siicces-sion  of  their  own  father  by  their  uncles,  who  are 
brothers  of  the  latter  (tanlatry  in  Irtland).*  —  The  cause  of  the 
uncles  should  not  have  prevailed,  because  it  was  in  opposition  to 
the  general  aspect  of  the  law  of  inheritance.*  From  the  year  596, 

it  would  be  better  to  confer  the  entire  patrimony  upon  the  eld^t  or  one  of 
the  other  sons  charged  with  slotting  up  hii^  brothers  ^aii  giving  a  marriiige 
portion  to  his  9iateR._  We  do  not  condemn  the  flyetcm  of  «[aiil  parritioa,  but 
we  do  tcriticiGc  ita  iinintelHgent  applicBtion.  The  eare^  of  avoidiiig  the  disad- 
vantagea  liiat  it  carried  with  it  fihould  be  I^ft  to  the  tribunals  nnd  to  the 
father  uf  the  fjynily  auhjetl  to  their  control.  U  would  be  a  misilakiPi  moreover, 
for  onp'  to  Lniaeine  lhat  tliis  reform  and  othw  more  radiral  on<v!,  aaeh  as  the 
in  trod  (let  ion  of  the  freodom  t»  bequeath  by  will  or  tho  eatabhshment  of  the 
right  of  primoKeoitUPe,  would  change  the  -existing  customs:  De  Botinld,  "Lb 
ramillG  et  le  Dr.  d'AInnsse,"  1826;  Nmref,  "  Momell-  et  Reconeenlr., ''  1901; 
Brundt,  op.  dl  p.  69  ti  teq.  (details  aa  to  the  nctua!  application  of  the  old 
Customs);  Vtrdelot,  p.  6U;  Regnter,  "Thfofe  "  IMO. 

'  ftierke,  II,  MSi  DiUltig,  89.  The  Rrand.miis  who  were  the  issue  of  a  son 
■who  wtia  married  a-nd  had  an  eatabliahiuent  fnil.«'ide  of  the  hcjuse  rould  not  com- 
pete with  their  unclea  who  rcmfiined  i-(jiiJit''''liil  with  the  family  ciuinmunity 
io  which  they  themselves  no  InnRer  bcloiif(cil. 

'  Thwart,'  no  traces  of  this  ayatem  in  the'  bnrbnrian  laws;  but  it  was  some- 
times applied  to  the  Huceesttion  to  tho  throne  under  the  Merovineiatia  (the 
children  of  Clodomir);  VioUet,  "Inat.  pol,"  I  246;  •'Hdia.  b.  la  Tuniatrj'" 
("Ac.  InBer.,"  32,  2,  275).  .Application  to  the  fief  in  Poitou;  iJEsmnnu, 
"N.  R.  H.,"  1S9S,  477;  Dc  la  Mmarilih-i',  "Succession  de  Fr&re  h  Fr^ro  dans 
laT.  A.  C.  de  Foitou" ;  Cfviisfinarlin,  398:  The  inheritanee  remains  in  the  heart 
of  the  family;  Grimm,  o:  u  child  "in  sinu  avi."  Cf.  Heueler,  ioc.  ext.  "Z.  9.  S., 
.G.  A.,"  liWl,  372. 

*  Roman  law:  "Cod.  TM<xl„"  5,  1,  4.    Cf.  "Nov.  Juat,,"  118;  Papim, 
"Burs.,"  14,  75.  78;  "Wis.."  4,  5,  4;  4,  2,  18  ('■Ant.,"  327);  Orimoall.  .5; 
"Liut,,"  3;  "8k.,"  46.  —  When  the  gi-atidaoiifl  qompete  only  nmong  theio- 

639 


$  465]  rSTESTATE  SUCCESSION,  GR-VTUITOUS  CONVEYANCES  [CbaP.  IV 


the  "Dec.  Childeberti"  aUowed  grandsons  "«filio"or  "es  filia" 
to  represent  their  father  or  tlieir  mother  in  tlie  sufcession  of  the 
grandfather.  It  Is  not  certiiin  that  this  law  was  appUed:  and, 
in  fact,  we  are  in  possession  of  later  formulfe  of  the  rscaUiiic  to 
aaccBsaion  of  Rrandsons  wherein  it  is  apparent  that  legally  they 
would  not  have  inherited.'  In  Germany  it  is  reported  that  the 
question  w'is  settled  in  9-12  before  Otto  I  by  the  duel  at  law;  the 
diampion  among  the  nephews  took  the  succession.' 

During  the  feudal  period  representation  combined  with  the 
right  of  primogeniture.  The  grandson  of  the  predeceased  eldest 
son  enjoyed  the  same  privileges  as  his  father  and  kept  the  succes- 
sion to  the  6ef  from  his  uncles.  This  was  a  solution  which  was 
not  without  its  disadvantages,  because  it  sometimes  resulted  in 
giving  the  lord  a  child  for  his  vassal,  and  because  it  might  make 
of  ft  minor  the  head  of  the  State.  The  law  was  not  siliEciently 
well  settled  to  avoid  conflicts  taking  place  between  undra  and 
nephews.  like  the  one  which  arose  between  John  Lackland  and 
his  nephew,  Arthur  of  Brittany ;  the  tragic  death  of  the  latter 
was  only  a  teniporarj-  development  of  that  which  was  called  the 
"casus  regis."  The  misfortunes  which  overthrew  John  Lackland 
scetncd  to  be  a  just  judgment  from  God  upon  the  usurping  uncle; 
and,  in  fact,  in  the  fourteenth  century  representation  prevailetl  in 
England.*  In  France,  during  the  thirteenth  and  fourteenth  cen- 
turies, there  is  a  divergence  between  the  Customs,  and  in  the  six- 
teenth century  representation  is  with  difficulty  admitted  in  the 
collateral  line.*  The  Decree  of  .\pril  8-15, 1791,  generalized  repre- 

eelvce  because  th.e  eona  have  pmlece^cd  them,  the  partition  by  heodfl,  "T>eT 
capita,"  w  a  logicul  wnsL-qucncv  o{  the  fiunily  rommuaity.  It  was  nmctlKd 
firelof  all,  it  would  seem.  Cf.  "SiJ,  Hirold"  (riiJ),tiL>,ti,and  "M.C,  li  „  I.  U," 
IV,  591);  "Sax,."  4ft;  StM^-.V.  9«;  Wr-iw/rr,  n,5S3.  Aft**  the  FrwiUieh  [XTiod 
paititioniofc  br  "pfT  KtirjDoi,"  which  is  in  acoord  with  thi^  tyetfm  of 

asaumed  nfliwUnn,  subsliuittHil  for  purtilion  by  h*Bd*:  "  Itib.,"  48;*  Hatiirr, 
141 ;  CAdtssmorttX  4  KJ  —  If  Ihi"  dwnsf-d  oal^v  leave*  nephpws,  sons  (if  aovpraJ 
brotben,  they  inherit  from  ilieir  commtiu  ant-eslor  and  paxtitioD  bj-  hcada 
according  Ui  Atan  {i/i.  Diet  of  J?i«re.  1^29):  they  euine  in  by  rrprcsentnljua 
and  partition  bvslocka  arnirdinc  tfl  Atrurtiu*  (ul.  Civil  Code,  74i!);  Fa4qiueT, 
'■last.,"  4S7;  StMx.  V,  IH,    CJ.  Civil  Code,  7S7. 

■  Roriin,  "Form.,"  131  et  Mq.rSirm.,  22;  /darcuHe,  II,  10,  etc.;  TUtmin, 
Table. 

»  '■M.G.H.,S.S.,"  111,449.  rtdoeaflol9<^inthB.tverytniichR«*untw«B 
taken  of  this  decision:  "Sachsenap.,"  I,  5,  1;  ".Sohwtihensp.,"  S. 

•  "T.  A,  C.  Norm.,"  12;  Afami^i-.p.  25;  "Siimma."  23,5;  fflnnwT/e,  VII,  3; 
Bractofi.fo.  267A;  Bninner,  43;  P.»U«J;  and  MaMiarwf.  II.  281.  —  "  N.  R.  H.,'' 
1893,  5. 

*  Bt^uma-nrrir,  14,  23;  DtMmaTt*.  23S,  2S2.  Repr«9«ntstioD  in  the  collatpral 
line  was  not  admittiM  until  1580  in  tbp  "Cout.  de  Paria,"  319.  Crrtiiin  of  the 
Customs  still  rejected  it  even  in  the  direct  line:  "Poathicu,"  8;  "  BoullenoU," 
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sentation  in  the  direct  line  of  deswnfianta,  and  the  Decree  of  the 
17th  Nivose,  year  11,  Art.  77,  established  it  indefioitely  in  the 
<>ollateral  line  In  eonformity  with  a  small  number  of  the  Customs. 
The  Civil  Code  only  admits  it  In  the  direct  line  and  in  favor  of 
the  descendants  of  brothers  and  sisters,  following  the  example  of 
the  ■' Novella,"  118,  and  of  the  Custom  of  Paris. 

§4-30.  (11)  Llu«ks«  (Aae«ndftnt8  ftnd  CoU&t«rAlB),'  —  If  there 
were  no  deseendanta,  the  .succession  seems  to  ha\'c  devolved  in  the 
old  times  upon  the  lineage  of  the  deceased,  in  onler  of  kindred  op 
groups  of  relatives  having  each  a  common  ancestor  (thus  my  kin- 
dred includes  my  entire  posterity,  son,  grandson,  etc.).'   If  there 

75,  etc.;  Loysd,  321,  Unlimited  renrtaentBtion  in  the  colkteral  line;  ".^jou." 
224;  "Auvergne,"  12.  &.  Cf.  public  law;  Gif^w,  "Tr.  de  la  Ileprfa.,"  1727. 
1776;  "Chumpagne,"  id.  1720;  '■Minuet.''  i-i,  1777;  Gerl^rdi,  "Ong,  de  la 
R&^e;  RopT^HPntation  a  lieu  i  I'lnfini,"  1767;  Rie-nrd,  "Tr,  de  la  Reprts.  ct 
du  Rappel,"  "Oiuvreg,"  16S5,  1783.  —  On  the  recalling  to  sucr^sion  c^.Argim, 
I,  439;  this  can  be  done  by  mcanfi  ot  somp  deed;  distinction  between  the  re- 
eklUng  in  terme  of  law  (that  ia  to  say,  according  to  the  Roman  law),  and  not 
in  terms  of  law,  —  the  lattei  merely  having  the  aaiae  effects  as  a.  legacy: 
PaMiuier,  512. 

'  On  comnutation  of  relationahip  c/.  Hfuefer,  11,  588;  Slohbe,  V.  62,  and 
autliors  dted.  Especially  will  one  find  yerv  full  details  m  Picker,  I,  277^7.t 
(he  diHtingui.sbes  in  Germanic  law  four  kindu  of  calcultition;  1st,  by  groups  vf 
brother^;  2d,  by  groups  of  couains;  ^d,  by  dcgr^s;  4tb,  by  taking  into  account 
th«  line  which  contaiOB  thti  gtealtat  nuo^b^r  of  degrees);  tf.  II,  22;  XLII,  68. 

—  ^'Stemiaata"  or  "arborcs  cognntiomira "  drawn  up  after  the  manner  of 
the  Roman  law, — eapecially  Paul,  IV,  10,  in  the  "L.  Rom.  Wia."j  Girartl, 
"Testes,"  p.  427  elseq.  The  "Leotiu'a"of  Jali.  ^'irfrwp  "super  arbonbua  TOn- 
Banguini talis"  was  verywiell  known,  —  In  Germanic  law  nslatioMhip  is  fignreii 
differently;  it  is  represented  in  the  form  of  l.he  human  bodv;  each  member  or 
each  joint  constitutes  a  degree:  "Genu,  Geniculum":  "Saf,,   59;  "Rib.."  50. 

—  "Jofltice,"  p.  228. 

*  The  ayatrra  of  degrees  of  c&nsiinguiiuty  considered  by  Mayer  and  Eich- 
hnra  at  the  beginning  of  the  nineteenth  century  jlh  the  boais  of  the  Gcraion  liiw 
of  iiuccessLon,  and  dificardcd  afterwarda  by  Siegel  and  Wasserst;hlcben,  reckoned 
many  partisans,  begitming  with  the  works  of  Bninner,  Gierke  and  Heuslef; 
however,  Amira  and  Fieker,  even  to  this  day,  atil]  refuse  to  admit  it.  If  it  is 
rejected,  the  Germanic  pyatem  of  supcea^ion  iaDothiogbut  coafu.sion:  no  guiding 
principle  can  be  found  in  it.  The  exiatenee  of  this  system  of  eonsanguinity 
seems  to  have  been  established  esVteeiallv  among  the  Lombards,  the  Anglo 
Normansnnd  the  Frisiana;  "Roth.,"^15.'!.  Cf.  "Liut.,"  17;  Th^fnin/'Texte-B," 
no.  55;  Glamiille,  VU,  3;  Bracton,  f.  68  6;  'Tlcta,"  VI,  2;  Briaan,  VI,  3,  4; 
"Suinma  Norm.,"  H;  "T.  A.  C.  Bret.,"  220;  "A.  C,"  566;  "N.  C.,''  5iH| 
Bntntirr,  "Erhf.,"  15;  "Sippeu.  Verg.,  pass,"  Moreover,  the  term  "  pare ntela 
hoe  in  the  barbarian  lawn  more  the  indefinil-e  meaaing  of  our  word  "parent/'" 
{lelationshipl:  Heitsler,  11,  ,^(14;  Uuher,  IV,  54S;  Ficksr,  II,  55,  304,  387,  9Hi; 
Hoin^er,  ■"Parentelenorcin,,"  ISCO;  .S7.ifibf,  V,  62;  KMt^,  "Z,  V.  R,,''  VII,  201 
(India "I.  The  very  faft  of  theeoinpiitatinnot  rclationnhipnot  by  dt^groefi,  but  by 
lineal,  bears  witness  to  the  favoring  of  the  fiy9t,eniof  degrees  of  consanguinity ;  for 
it  would  have  been  Hlrange  not  to  hnve  anplied  it  under  circumstances  ot  so  great 
importanee  as  the  djevolutinn  of  an  innerilance.  Cf.  Law  of  the  17th  Niv., 
year  II  fordera  of  heirs,  calling  to  rnind  (he  degrees  of  consanguinitv) :  Darexte, 
p.  290;  A'oWer.  ",\bh.,"  341;  Scbrwiifr,  327  (bibl),  Criticwm  of  Picker  in 
Do/fnp.  56.  This  t>yatem  has  perHinted  in  the  aucceationa  of  noblemen  in 
Germany;  " Sachseoap.,"  1,  3,  3.    It  ia  aot  formulated  "ex  prufeaso"  in  a 
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were  no  descendants  of  the  deceased,  the  kindred  of  his  father  — 
tliat  is  to  say,  the  relatives  who  were  issue  of  the  latter  — were 
cfilieil  to  the  suece&sion.  \ATien  tlus  kindred  was  exhausted  they 
ptLimd  to  the  kindred  of  the  grandfather,  etc,  This  syatem,  with 
tlie  s-trict  application  of  the  agnatie  principle,  has  left  traces  in 
the  Customs  of  the  Middle  Ages;  but  It  has  been  replaced  in  a 
general  way  by  systems  wliich  are  less  logical  and  which  tend  to 
become  Uke  the  Jloman  rules.  According  to  the  latter,  the  as- 
cendants succeetled  and  shared  with  the  brothers  and  sisters  for 
nephews  of  the  full  blood)  of  the  deceased  ("Novella,"  tl8,  of 
Justinian);  if  there  were  none  of  these  the  succession  devolved 
upon  the  nearest  collaterals,  without  any  distinction  being  made 
according  to  the  nature  and  the  origan  of  the  property;  persona! 
belongings  and  acquests,  movables  and  immovables,  were  treated 
in  the  same  manner  and  formed  one  single  mass.  This  classifica- 
tion of  relatives,  based  upon  the  presumed  affection  of  the  de- 
cease<l,  M'as  accepted  in  countries  of  Tviitten  law.  The  Custom  of 
Toulouse  WIS  tl\e  only  one  which  deviated  from  it,  because,  as 
Cfjnwrned  this  matter,  just  as  in  the  matter  of  the  "privilege  irf 
the  double  tie"  (of  relationship),  the  law  enacted  previous  to 
the  reforms  of  Justinian,  that  is  to  say.  the  Theodoslan  law.  had 
remained  in  full  force:  the  paternal  relatives  excluded  the  maternal 
relatives.  As  to  the  countries  of  Customs,  they  followed  the  rules 
of  the  written  law,  -~  at  least,  in  the  case  of  aucet&slon  to  nio»bl«i 
and  uquMts.' 

§  4:57.  SueceBBlon  to  Penonal  BAlonfflngBr'  in  countries  of 

einfcic  text;  tfa^  limit  tfapcuelvee  to  applicatioiu  of  it.  Asto  its  abandonmeat. 
c/.  Wewter,  II,  008.  —  DareiU  -'N.  Et„"  p.  Oi  (Grwoe>:  P<m(,  !I,  190;  I^j,, 
"L^oisl.  Divile»  des  Cantons  Suisses."  1877.  pvrs  tables  of  ihr  rom  put  niton 
oi  reUtionahip  according  to  the  Germanic  sj-stenia  (dcgrew  of  coiManguinitj-, 
etc.);  Siinihnff,  " Geach.  d.  Popul-  Lit,,"  1,  151  (on  the  ■arbores"). 

'  GloMm,  VI,  427.— Cf.  especially;  /JwunwnwV.  12,  14,  IR;  "JobUni," 
pp.  235,  252;  "Coast.  Chftt.,"  19;  "Cout.  Not.,"  91;  DeamarM,  93;  "Summa 
Norm.,"  23  "T.  A.  C,.Br*t.,"  220.— Aa  to  acqiiwta.ef,  FieJut,  II.  oo. 

570.  —  Jarriaiul,  op.  eiJ.:  Eaearra,  "Sum.  taix  Biecut  rfeli  daiu  lea  Cont. 
Anglft-Nonn.,"  1903  ("Thi*»e"). 

■  See  especiftlly  the  trtHtises  on  personal  bi-loniringa  by  Renusson  in  1700 
■ltd  by  Pothier  in  1777.  —  Di^mirmandlU.  "Tfife«e,"  18S2;  VioUet.  846; 
Claaaon,  VII,  471:  JichToedeT,  733;  "Z,  S.ft  ,"  1901,  109  (Norway):  Ficktr,  II. 
4(M;  HI,  4lJ&.  —  Formation  of  lliR  rlionry  of  personiJ  btJoapn^,  c/,  vnrio- 
liona,  ibid.,  V,  \M.  2H,  292.  Old  tcniiejicy  tO'VorxLi  uniformity  in  the  s>'aitcin 
sit  persnnaJ  belon^n^  in  the  m&ltcr  af  succouian,  repurchase,  and  the  oota- 
muiuty.  In  the  eeventeeaih  cvotury  this  t«-t)d(?Qcy  had  loU^  sitxw  ceiued,  u 
is  [irovpd  by  I^brun,  uid  as  was  incvitahlp  in  ih&  pfacr«»iv«  disintegriwtion 
oi  the  ri^hUi  of  tht  fMnily.  —  Aa  to  the  "StiimmjjQter  or  fwnily  poaawnlona 
of  th«  German  nohililv.  which  are  trananuttod  in  the  nude  line,  ^.  Verrlelia 
"Thfee,"  p.  90.  ~*  Z:S.S.,  "  1S81,  "G.  A.,"  1S98. 
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Custontts,  may  be  summed  up  according  to  the  final  law  in  the 
"  splitting  "  or  division  of  personal  belongings  into  two  parts,  the 
one  coming  from  the  father  or  the  paternal  family,  the  other  com- 
ing from  the  mother  or  the  maternal  family.  Each  mass  returns 
whence  it  came,  —  "paterna  paternis,  materna  maternis." ' 
The  older  law  sprang  from  the  idea  that  only  paternal  personal 
belongings  were  included  in  the  succession;  the  mother  of  the  de- 
ceased, being  excluded  from  the  paternal  inheritance,  had  brought 
nothing  into  it,  which  resulted  in  the  maternal  line,  the  relatives 
by  the  distaff  or  the  spindle  ("Spillmagen,"  "Kunkelmagen") 
having  nothing  tn  claim  in  the  hereditary  possessions;  the  rela- 
tives by  the  sword  or  by  the  spear  ("Schwertmagen."  "Speer^ 
magen")'  being  alone  called  to  collect  them.  In  conceding  to 
women  important  rights  of  succession,  the  maternal  line  was 
eventually  allowed  to  take  the  possessions  in  the  succession  which 
came  from  the  mother;  to  make  the  paternal  relatives  benefit 
thereby  would  have  been  to  sacrifice  one  family  to  the  other. 
Thus  there  was  established  in  the  new  law  the  repartition  between 
the  two  lines,  but  not  without  falterinps  and  compromises.'  The 
Edict  ol  Mothfln,  1567,  repeated  in  172i>,  attempted  for  a  little 
time,  but  without  any  success,  excepting  in  Provence,  to  intro- 

»  "Cart,  de  Rodon,"  in  S7l;  Statute  of  BurcAflffi  o/IFoTOW,  1;  "L.  Feud,," 
2.  II;  ''Asa.  de  J^r.."  "C.  dea  B  ,"  S8;  "Ctrut.  Ntjt.,"  l2;  "k.C.  Rtardie." 
156;  BoiUaric,  I,  7(t;  "Ord.,"  V,  15fi;  D'Espinai,,  "Cartul.  Ange^-ina,"  p.  245. 
—  The South;  "Biam,"  1551,  wUIh;  Lavedan,  C;  Jarriand.  "N.  R.  li.,"  1890, 
2ti);  "R.  Q.  hist.,"'  ISW,  214  (aucci^Hioa «f  |>ersciuj  aol  having  attained  puberty, 
Querey,  Confluem).  —  Pollack  and  AfaUiand,  II,  297.  —  AVftrr^rafrr.  735  (biW.); 
Slotbe,  V,  105:  Htiiiitef,  II,  527;  Fitker,  II,  40-1:;  III,  noa.  705,  745  {eqimlity 
of  both  tinpa  oriipnally;  extcnuiaa  of  thi9  rule  from  acque^tt^  to  personal  be- 
loDRings:  D08.  570,  58*^).  SpliUing,  resnlitting  and  resplitlins  ngaiD,  in  siich 
n.  way  as  to  dtinde  the  mass  iDto  elKiit  parts,  in  cert4tin  Cut^toma.  —  The 
"SchwabenBp.,"  148,  cites  the  Bible,  "Numbera,"  JMvii,  8.  —  "MontpelUer," 
5S. 

■  Heiutler,  11,  006.  PecuUaritiefl  of  the  CrOTtnan  luw  on  the  sabj&ct  of  the 
" Vutermaften'-  and  " MuttcrtniW!'rn "  and  of  the  distinction  formerly  e*ln.b- 
liahed  between  theao  classes  of  relatives  and  the  "  yphwcrlrniigcn  "  aad  "Spill- 
tnttgcn,"  etc.:  " Sachsensp,."  1,  71.  1;  '■Scbwabenflp.."  14«  (1281,  275  (225). 
Sometimes  th*  nui!*'  iifinfltts  exclude  the  womfa  and  Bometiniea  the  pntctmnl 
line  eidudoa  the  iiiftt<-niji.l  line,  etc/:  Fieher,  III,  518,  5W,  4,  1 ;  5,  "Z,  8,  8.," 
"G.  A.,'"  1;  SUitihe,  V,  Pw/iip.  IV.  71.  76.  As  to  the  aueoeMiaa  of 
the  '■MwtlenniiKen  "  c/.  Bmvntr,  "Berlin.  Akad.."  1S94,  11,  p.  1293;  ArUim, 
"ThronfolEerechl  tier  KoKnn-ten,"  1897.  Sec  also  "Toulouse,"  124,  8ome«- 
timca  I  hn  inatermU  rcl.'itivi'S  only  have  one-third.  Sometimes  the  father  takea 
to  the  e.\eiusion  of  the  mother:  ChaitteimrHn.  p.  S-ftO;  (lirawJ,  "  Essai,"  I,  112. 

•  Esclusion  of  daughters  in  the  oolltitcrai  line  (of  equal  deftree) :  J.  d'fhdm, 
175;  "Joatiee,"  12,  6.  28;  "Gout.  Not.,"  71;  "Const.  Chflt.,"  6S;  "Gr.  Cout.,*' 
n.  25  fp.  279*;  tww/,(i34  riw?,;  '-Pwifl,  A.C.,"  16;  "N  C,"  25;  Pothier.  VIII, 
100  (ed.  Bug.}.  —  Bturinf;  of  deficendiLnt«  (whether  males  of  boDof  the  wonjeo; 
Loijscl,  ihid.;  "Touraino,"  284;  "AuverRBe,"  12,  25;  BeawMnoir,  14,  28,  Cf, 
"Friniogeniturej"  "Representation." 
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duce  into  the  countries  of  written  law  this  rule,  which  was  so 
contrarj-  to  Roman  le^slation.' 

§  458.  AsoendantB.^  Rule:  "  Personal  BftlonglngB  do  not  Aft- 
«nd."^  —  This  ru]e  has  been  extended  in  two  directions.  (A)  For^ 
merly  it  signified  that  ascendants  did  not  succeed  to  their 
descendants;  they  were  excluded  by  the  collaterals,  and  even  by 
the  Treasury.*  Is  this  j>eculiarity  of  the  Customary  law  to  l)e 
accounted  for  by  the  influence  of  the  rule, "  Qefs  do  not  ucend"  ?  • 
This  could  be  readily  understood,  because  at  a  given  time  the  ma- 
jority of  lands  were  fiefs  and  copyholds."  Must  one  rather  see 

1  MelliFr,  "Somtniurc  efqilii-ntif  de  I'Edit  du  Roi  par  lequel  il  ordonne  que 
d{>n5nav<!nt  1m  Merta  ne  Hucccderont  Ik  Icura  Enfan>.>i  i^s  uiend  pri.ivfiiua  de 
C6te  patproel,  mtkia  BCiiletni.'nt  63  Meubles  ot  t'onquAla  provonua  d'ailieurs," 
1575;  Bouhicr.  "Tr.  do  la  Siiw.  lien  Mf-ix-B."  1726;  Argnu.  II.  22;  ViolUt,  *47. 

*  Aa  <o  the  rights  of  ascendants,  cf.  especialtv  Picker,  ll  399;  III,  n<«.  702, 
740,  9l75;Br*te,  V,  678.  —  Textaof  the  CusUmis  in  Gufenois,  U,  15.  —  Pertifa, 
IV,  60. 

»  TaatMn,  ''Germ.,"  20;  "Burg,,"  14,  53,  7S;  "Thur.."  3.  On  the  othor 
liBJid,  the  "L.  S&l.,"  59,  c&tLa  falhera  and  mothcre  to  thti  iiaccoosion:  "Kib.," 
M;  ''Wia,"  +;  "AJftm.,''  92;  "Ilolh-,"  ^70;  -Fris.,"  9-  Gr^jr.  Toura  IX,  n. 
ChaJ^ere,  for  example,  that  of  Saint-Ompr,  "Ord  ,''  iV,  251;  "Lib  praci. 
Rem.,"  m;  "L.  Hear.  I,"  70;  Glaniiille,  VII.  1,  10;  ChoufemaTHn.  401;  Fiekm; 
11,  457  (details  and  apectjil  ^yslem];  III,  3&i,  607;  Stobb^.  V,  107;  PertUx,  IV, 
71  (motherj.  Excluttion  in  Chiimj  Greeoe,  luid  ajuoiig  the  Slavs:  DareaU, 
"NoLV,  El.,"  298.  90. 

•  "Cout.  Not.,"  185,  90,  194:  "Gr.  Cout,"  p.  3ft9;  "Puris.''  312:  LmkL 
322;  "  Ane,  de  <S6v.„"  "C.  dea  B.,"  Abridgment^  58;  Commentary  on  ''lloth.,'' 
i53.  llie  pcrso[uj  bclonginE  U  defined  as  being  thie  property  Khicli  tlie  d»- 
naeed  lioio.-^  from  liif  lUHcrnttiiata  by  mea.na  of  aucrcesaion  or  tcift.    If  it  i.i  a 

aiecc:  of  pitifwrty  thnt  hrvi  bwn  siven,  Itie  rrvrrsion  rt^torra  it  to  the  n«<;cndAnt. 
!  it  is  &  piece  of  prPi">rly  t  hat  has  come  Ui  him  by  wcession,  the  nsn^ndont 
is  dmd  sad  no  lon^^tr  n?('luim  it.  The  nlte,  "'Persoltal  belon^A^  do  tint 
wcKoid,"  seema  at  first  hl\ish  to  be  inapptit'oblo.  But  this  raeKly  e.ppwn  to 
be  so.  l^ere  are  exceptional  hypothetiiml  mass,  it  is  truev  where  it  ia  liable 
to  appEy.  N  difs  leaving  a  personai  belonsifig  wtiirh  came  to  him  from  hj« 
father  (who  pretleceiwcil  Iiiin),  and  which  was  an  aequcst  of  the  la.tter'a;  oaa 
(be  pstemal  grandfather  of  N  surrml  to  thin  personal  belonginig  in  prefer- 
ence to  the  collaterals?  Or,  again,  can  my  father  take  in  my  succession  the 
personal  Iwlonicings  coming  from  my  pa.tenml  unole,  vhate  succeoeion  he  hod 
renounced,  etc.?   Manuer,  32,  8;  J'aaqakr,  "'Injat.,"  -199. 

•  "L,  Feud.,"  1,  H:  2,  II:  2,  50;  J.  d'lMin.  185;  Blackthme.  11,  U;  GUu- 
(K>n,  VII,  462.  The  fief  <>OU]d  only  go  to  the  deiiieefldants  of  the  gran  toe  from 
the  point  of  vifiw  of  the  priuilor;  the  aaeenrianta  of  the  firel  vassal  were  thua 
picrluded  from  it.  If  it  were  a.  matt4*r  of  a  lief  that  had  bera  Krantcd  in  former 
times,  an  ascending  inheritanw  of  the  prwent  ^  assftl  bolonitM  to  the  pcwterity 
of  the  orio^niLl  viL^saUbut  the  Gef  had  eacapeii  him  to  to  his  dcacendanta,  aod 
he  hlmsQlf  could  not  take  it  back.  This  same  ren^nning  applied  in  the  ease 
of  copyholds,  —  It-aly:  riuht  of  asccndanLi  to  frcehnMs,  but  exclusion  of  the 
mother  l.and  of  brothcre  bom  of  the  same  mother):  Commenlarv,  on  "ItotJi.," 
183;  Text*  tn  Periifo,  IV,  70;  "Z.  S.S.."  1901;  "G.  .V,"  374  {\W.  etc.) 

*  Brunntr,  "Erbf.,'''  22,  aufcgesl«d  aU  ejq>lauatian  of  this  rule  drawn  from 
n  paaaage  in  Glani-iiie,  7,  1,  10:  " N^uno  ejusdem  tenem^nti  xiinul  potut  (994 
Wres  et  dominuj."  The  vassaJ  who  wiahea  to  dimoee  of  his  fief  for  the  beEk»- 
fit  of  his  SOD  is  only  fre«  to  do  ao  during  his  lifetime  by  meaiu  of  diihiDfeuda.tion; 
thus  he  gmnta  it  10  his  son  as  a  Gef  held  under  a  meEoe  lord  that  haa  paused  to 
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thereia  a  formula  previous  to  the  feudal  system,  demonstrating  the 
fact  that  the  succession  of  ascendants  was  a  physical  impoaaibiility? 
Because  one  of  two  things  must  have  taken  place,  —  either  the 
descendants  had  not  left  the  paternal  house,  and  in  this  case  they 
possessed  nothing  of  their  own,  or  else  they  had  left  the  paternal 
house,  and  then  the  ties  which  united  them  to  their  descendants 
were  broken.  But,  according  to  this  last  hypothesis,  it  is  not  very 
easy  to  see  why  these  ties  between  them  and  the  collaterals  still 
remained,  WTiatever  its  origin  may  be.  this  rule  was  too  contrary 
to  the  spirit  of  the  new  law  to  last  very  long;  it  was  abandoned, 
and  nith  the  exceptioa  of  brothers  and  sisters  the  ascendants 
were  preferred  to  aoy  of  the  collaterals,'  In  the  past,  legal  rever- 
sion had  helped  in  supporting  this  rule.  —  (B)  At  this  point  the 
rule,  "Personal  belongings  do  not  ascend,"  should  have  disap* 
peared.  It  was  preserved  by  giving  it  a  new  meaning;  it  meant 
that  the  paternal  personal  belongings  did  not  come  to  the  raatei^ 
Dal  relatives,  and  vice  versa,  — -  at  least,  if  there  remained  no 
person  of  the  line  for  which  the  jwrsonal  beiongin^r  had  been  ap- 
propriated. In  this  case  the  property  devolved  from  one  line  upon 
the  other.  Thus  understood,  it  was  a  usel^  repetition  of  the 
miucim.  "Paterna  paternis,  matema  matemis."  ' —  (C)  Lvgal  r«- 
Tsrslon  for  the  benefit  of  the  ascendant  donor  is  not  connected, 
aa  has  been  thought,  with  the  provisions  of  the  Roman  laws  relat- 

tlie  heira  of  the  body  or  to  the  coUatertJfi;  it  ia  only  Upoo  fftiliire-  of  hcira  lhat 
it  reverta  back  to  the  anginal  Rrantorl  '  Etiib!.  de  Nortn.,"  ed,  Marnier,  25- 
"Assifie"  of  Count  GeETroi,  1187.  —  In  Normandyj  at  t!i«  boginning  of  the 
thirtMnth  cenLiir)-,  t)iis  thwry  did  not  exclude  the  nght  of  ascendiints  to  suc- 
cckI.  In  Enj;la.nd,  following  the  Statute  "Quia.  Emptorea"  (18,  Eilwurii  I)^  it 
was  possililc  for  a  uosiiiuJ  to  grant  a  portion  uf  hiu  fief  without  Hiibiiifeu(Ia.iiiig 
it;  Htid  tliem;eforlh  the  obataole  whicn  atood  in  the  way  of  the  right  of  ^scend- 
ania  to  aucpeeil,  —  which  was  that  "No  one  wjuld  be  heir  and  lord  of  the  saine 
tenement  at  the  same  lime,"  —  diaappMred.  Brillim,  II,  310,  163  (according 
to  him,  the  inheritajicc,  w^hich  ia  the  important  Ihiag,  descends  and  never 
BBoeoda).  Cf.  Pollack  and  Mailland,  II,  2Si  la  means  of  weokenjng  the  con- 
MqueiiCEs  of  the  riRht  of  primogeniture).  Asautning  that  the  mi<',  "Nobody 
can  be,"  etc.,  ha<l  its  infliii^ncf^  upon  the  Anglo- Norman  law,  it  coiiJd  not  account 
for  the  principle  in  the othi.T legal  syatflma  that  "Fiefs do  ntit  ascend,"  and  hUU 
lesH  for  the  H.naloBoiu)  principle,  "Persoual  belongings  do  not  aaccnd." 

'  The  mle.  "So  Cong  jia  the  Btem  has  a  §tock  it  doea  nol  fork,"  Loyset,  334., 
expr»is»i  the  preferenre  for  a8<:endaiita  before  colUterab:  "Paria,'  325. — 
CJ.  ChaUcxuinin,  3M  C'Srhoataf^dl");  " Sfichaensp.,"  VII.  17. 

•  Beaamanoir,  14,  22.  23,  24:  The  personiil  lifloDBinK  whii^h  has  come  from 
the  father  pasBee  to  tite  paternal  KrandrHther,  d  though  the  latter  ise^icluded  by 
the  brothere  and  sinters  of  the  dece^sfd  nith  regard  to  ni'Qvablee  oad  ocqueats 
(they  are  one  il<?gree  nearer).  Cenira;  "Gf,  CoUt.,"  p,  369;  Desnwre-t,  253, 
CJ.  "Pai-1.  aux  Qourg.,"  p.  119.  On  these  contrtidictory  texts,  <f.  Fiekrr,  III, 
580 ;  Lauriire,  on  Loyed,  334 ;  on  *"  Paria,"  312.  Sueeesaion  of  aacendantfl  to  the 
UBU  f met  in  certoiii  of  the  Customs:. Irjrou,  11, 22.  Cf.  Civil  Code,  754;  Polhier, 
II,  1. 
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ing  to  the  restitution  to  the  "paterfamilias'.'  of  the  "  doa  "  by 
succession  in  tlie  direct  line,'  in  caae  of  a  dissolution  of  the  mui^ 
riage  owing  to  the  predecease  of  the  wife.  Nor  can  it  be  derived 
from  the  pre-Justinian  aiiy  more  than  from  the  Justinian  law;  in 
fact,  the  restoration  of  the  "  dos  "  by  succession  in  the  direct  line 
had  ceaaed  to  be  made  use  of  at  the  time  of  the  invasions;'  thus 
it  is  not  from  the  Thectdosian  legislation  that  it  could  have  hwn 
borrowed.  Justinian  gave  this  institution  a  sort  of  artificial  life, 
but,  as  the  influence  of  the  Justinian  law  only  made  itself  felt 
rather  late  in  Franee,  and  as  reversion  was  there  practised  be- 
fore this  period,  it  was  not  borrower]  from  the  Justinian  legisla- 
tion to  any  greater  extent  than  this.'  In  reality  it  is  only  a 
survival  of  the  old  Germanic  law,  according  to  which  a  ^ift  was 

'  Dig.,  23.  3, 6  (Potnponius);  "Cod.  Just.,"  6,  6l.  1  &nd2;  MiUeis,  '•Rciclw- 
recht,"  251;  '-CGti.  Thi^od,,"  3,  5.  9  fweiidiog  gifts"  rwtorwl  to  fJI  who  g&ve 
them);  "Novella,"  25  of  Leo  the  Philoaoiilier  (ninth  century). 

'  \Vlthaut  having  bc«;n  abrogated,  the  old  Itiw  wih^  no  longt^r  applied. 
This  ia  the  result  of  the  tests  lascrtwi  in  the  "Papien"  and  the  "lirfv. 
d'Alaric";  "NoveUa,  Th^od.,"  II,  14,  1,  3;  "Novella,  Valwilinian,"  111.  34. 
8,  9,  10;  '^Novoilu  Maj..!-."  6,  6,  7;  Puiikn,  26,  10;  "Ed.  Th6<xl.,"  MiUeit, 
op.  eii.,  24S.  — "Cofi,  Euric,"  321;  "L.  VAb."  4,  2,  13.  — C/.  "C«f.  Just.,"  3. 
12  {which  does  Dot  contemplato  a.  right  of  r^vcreion  to  the  mother);  5,  13, 

I,  13j  "Novellu,"  22,  25;  "Pt'tm.","  1,3:  no  It^gal  reversion;  aretutrui^or  the 
rnarrioRp portion  by  the  sun''iving  husband,  unlesH  there  bean  ot^reemenl  to  the 
conlrBjy;  '"Toulouse,"  H*,  113  tl  eei], 

•  Itcversion  in  the  barbarian  Inws  ("Sojc.,"  42;  "Alam.,"  M,  2;  HnWir, 

II.  318,  326;  "Wig  3,  1,  5.-4,  5,  3;  5.  2.  4,  CJ.  "Bai  ,"  15,  8;  ''Bunt./'  83. 
2),  lati'r  on  in  the  "fcchwabcnap,,"  15;  in  thie  i^tandinai-ian  law  Amira,  "  N.  ( >,. 
I,  SS'J;  II,  GfiSi  in  Flandera  and  in  I'Viesland,  In  tlio  .\ng!t>- Norman  law  Iho 
rcvureiow  wfts  fldniitted  formerly  {GUiiwUIe.  7,  1^*,  3;  Dttisle,  "Jug.  de  rEchic].," 
no.  M-7),  unless  the  property  fe.id  bceti  griiiit*d  us  a  fi^ef  by  lh&  diinor  to  the 
donee,  bci^auso  no  one  can  he  heir  and  lord  of  t  he  sumo  teoeinenl ;  Ihi*  pcrhaiis 
explainfi  why  it  has  dianppp-arwl  frooa  the  English  law  {Olam-ille,  7,  1,  &)  j  ifiu 
"Siunma  Nomi.,"  119,  also  rejects  it.  Sieilian  law;  "Catane,"  l4;  "Mfwine," 
12,  reversion  of  Nornuin  oriKin:  Bmntieck.  35.  In  the  Frcnrli  sources  the 
reversion  ia  frequently  found  in  the  twelfth  and  thirteienth  rentiiries,  and  rivri'ly 
in  the  fourteenth  ami  fifteenth  centuries,  as  a  consequence  of  the  influener  of 
the  rule,  "  Personal  bclonirfnira  do  nol  ascend,"  or  else  beeause  the  old  ronc(j>- 
tion  of  thi!  gift  has  been  abiindoniid;  the  rei-erfion  is  general!)-  fi>ii<id  in  the 
eeaoadhsiX  of  tht;  sixteenth  cent\Jn'  becaii^^e  of  tho  influence  of  the  Roniaii  laws, 
Hftd  becaUHe  the  rule,  '"Personal  belHm|i;in)p  do  not  astrtid,"  haii  ehiiUfl^l  in 
meaning.  In  the  "Coul.  de  Paris,"  it  disappears  between  the  "Const.  CliAt  ," 
18,  and  the  "N.C,"  of  15S0,  313;  "Cout.  Not  ,"  185;  Detmam,  203;  "Gr. 
Coul.,"p.3e9;  "N.n.H.,"  1891, 1&8.  Muniripaleharters,  Laon.etn,;  "Ord.," 
XI.  186.  233,  236,  etc.;  P.  <te  FcMaiwa,  15.  14;  ■Jostice."  253;  •■Reima." 
1520,  6;  "A.  C.  Champ.,"  10;  "  Vitrj."  26;  ".Amiens,  T.  A.  C,"  63  ,  70.  82; 
MamiT.  '-Picard.,"  15;  fluyrw*.  ed.  TaiUar,  p.  2I3;  "L.  de  Droii."  857. 
On  "Olim."  I.  71.5.  cf.  GUumn,  506;  Brunner.  p.  699  (the  teirt  conlera- 
plates  the  righl  of  reversion  in  the  mo^t  fcirmni  maimc^r  under  the  form  of  a 
succession  by  feme  special  right,  and  it  ia  souKhl  to  do  away  with  it  by  de- 
parting from  the  rule,  "Personal  belcinginj^  do  not  ftacend  "}-  Th US  believe 
that  ^I.  Oliwson  \ft  mialaken  in  denying  the  eidatenee  nf  the  right  of  revereioo 
during  the  feudal  period,  whether  it  be  in  countries  of  written  law  or  in  routi- 
trics  of  Customa;   Schwabensp.,"  I,  10. 
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first  of  all  looked  upon  by  the  donor  aa  a  conditional  act,  an  act 
of  generosity  which  was  only  meant  for  the  donee  himself,  and, 
at  the  ver>'  moat,  for  hia  children  or  his  descendants;  if  he  had 
no  posterity,  the  property  which  had  been  given  reverted  back 
to  the  donor.  This  conception,  which  was  abandoned  for  ordi' 
nary  gifts,  subsisted  in  the  case  of  gifts  made  by  ascendants,  to 
their  descendants,  no  doubt  because  there  was  found  therein  an 
opportunity  to  keep  the  property  in  the  family.'  —  In  countriss 
of  wTi6t*n  law  the  reversion  took  place  more  fully;  there  was 
seen  therein  the  same  effect  as  an  implied  condition  subsequent 
would  have,'  and,  consequently,  the  property  reverted  to  the 
donor  free  from  every  charge.'  The  countries  of  CuBtoma  gave 
the  ascendant  leaser  rights,  perhaps  because  whatever  advan- 
tage he  lost  by  way  of  reversion  he  recovered  by  way  of  repur- 
chase and  the  re&er\'ation.  Reversion  was  looked  upon  as  the 
exercise  of  a  true  right  of  intestate  succession;  *  the  donor  only 

'  Ceiebrated  controversy  among  the  GloBsators  todeoide  whether  the  mar- 
riage portion  ougtit  to  be  resttired,  even  in  ease  there  were  ichiidren,  Bul- 
garus.  who  agreed  with  liie  texts,  maintained  this;  Martinua,  who  was  of 
a  more  practical  turn  of  mind,  denietl  it.  The  wife  of  Bulgariis  hiring  died 
without  lenring  any  children,  the  faiher-in-liiw  of  this  jurisconauit  consulted 
MartinuB.    "If  I  were  in  Bulgoru^'s  plafe,"  aaid  the  latter,  "I  would  not.  give 

£uu  ba<'b  the  inarriuKe  port.ion ;  but  in  hh  tnae,  unlcaa  he  cuntradicta  himaelfi 
e  should  give  it  bault  you."  Martinus  thought,  that  he  had  found  a  verv 
good  opportunity  of  confoundiiig  hi?  rivtd,  But  this  was  aat  bo  at  all.  Bul- 
ganis  rt'etor'^  the  marriage  portion  -without  heaitatiop,  to  tht  grijut  di^appoint- 
moDt  of  Martiniia.  Thenteforth  the  opinion  of  the  latter  prevaikd  in  prui^ticc, 
lor  the  disintprestsdness  of  Eulgarua  found  few  imitators;  and  we  must  ind^d 
admit  that  the  object  of  the  maxriage  portion  ie  to  prin'ide  for  the  m^nte- 
naDce  of  children.    Cf.  the  Edict  of  1456  na  regards  Provence. 

*  The  reversion  of  the  old  law  took  place  "ipso  jijrc"  in  the  South  as  well 
as  thp  North;  at  Rome  the  "pater"  only  had  an  action  for  the  restoration  of 
the  marriage  portion  by  ttuccessinn  in  the  direct  line.  The  reversion  belonged 
rot  only  to  the  paternal  aecendanta,  but  to  the  maternal  oaccndantB,  and  aome- 
tjmes  bo'every  relative;  it  was  apphed  to  every  gift,  and  not  merely  to  the 
marriage  portion.  If  the  donw  hm  yliildren,  the  reversion  did  not  take  place; 
this  van  not  so  the  caae  of  luarriagt;  portion  by  Bucccssion  in  the  direct  line. 
We  can  see  how  the  reversion  ilifFerei]  from  the  Roman  institution  that  nmst 
have  served  ila  prototype.  Judicial  Iaw  saw  in  thtwe  differeiioea  happy 
innovations  and  invoked  itiB  not  very  seriouH  reason  given  by  Pornponiui, 
Dig.,  23,  3,6,  in  order  to  justify  the  Roman  rule,  "  Neet  tiliie  amifisie  et  peeiiniie 
damnum  aentiret."  BeauTnatioir  reproduced  it:  "One  b  more  easily  recon- 
ciled to  one  lo38  than  to  two,"  aayn  he,  ''and  one  mu^t  encourage  gifta  for  the 
benefit  of  children" ;  he  states  that  there  were  controvenaiefi  a&  to  the  existeDce 
of  the  rcvereion  fH.  23).   Cf.  Picker,  HI.  68S;  Argou,  II,  22. 

'  Excepting  for  the  mortgage  over  tbu  auuriag'C  portion,  whiiib  the  vifo 
ol  the  donee  had.  Civil  Ode,  951- 

'  Perhajjfl  the  reversion  to  the  stock,  of  personal  belongiaRt;  in  the  Ct^llftt- 
eral  aucceasion,  wa*  the  decisive  analoRj'  which  direetwl  the  juriaoonaiilts  of 
the  eountries  of  Customs.  Perhaps  they  should  have  made  of  the  reveruioa 
a  method  of  auccesBion  ia  order  to  avoid  the  difficulties  which  would  have 
resulted  from  the  nstoring  of  owDoraliip  carried  out  by  the  donee  in  accord- 
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took  back  the  property  wbich  had  been  given  if  be  found  it  stili 
in  tlie  Ka.nds  of  the  donee  and  in  the  $Eiine  eondition  as  when 
it  wa3  given;  eonveyanees,  grants  of  mortgiiges  and  ser\'itudes, 
could  be  set  up  against  him.  as  against  everj-  heir;  and,  as  every 
heir  does,  he  contributed  to  the  payment  of  debts:  his  riglit  only 
affected  the  immovables  which  were  personal  belongings,  and  in 
order  to  exercise  this  right  he  had  to  accept  the  ioheritance;  all 
the  more  did  be  have  to  be  called  upon  to  collect  it  (which  ex- 
(.lude*!  relutivcs  of  an  illegitimate  child).'  —  AbolUhed  by  the 
Law  of  the  17th  Nivose  of  the  year  III,  reversion  was  admitted 
again  by  the  Civil  Code,  Art.  747,  under  its  customary  form, 
that  is  to  say,  by  way  of  an  anomalous  succession.^ 

I  4o9.  Collaterally^  —  The  system  of  succession  as  affecting  coU 
lateraSs  can  be  summed  up  for  countries  of  written  law  in  the 
following  principle:  The  nearest  relati\'e  of  the  deceased  is  pre- 
ferred to  the  furthest  removed,  excepting  for  the  application  qf 
the  privilege  of  the  double  tie  and  representation.  The  same 
rules  apply  in  countries  of  Customs  for  movables  and  acquests, 
but  they  are  not  applied  exactly  to  personal  belongings,  as  we 
shall  see. 

§  4G0.  The  Buaa.  —  (A)  Neueot  In  I>«cr«o.*  Thb  rule  met 
flitb  so  many  obstacles  that  it  passud  almost  into  the  condi- 

Anc«  with  (.be  (^amplicated  proceeding  of  disseiain-eeufta;  it  is  obtnotu  thftt 
thepe  iinKfMingn  wen?  inconsistent  with  the  revocalion  of  tho  right  iif  ihe 
doniv,  ipso  ju-rc."  In  countrit^  of  written  law  llie  question  of  the  tmnsfar  ol 
(iwaerehip  was  mnre  aitnple^ 

'  Loaicl.  333  (bibl.) ;  sec  Ferriirr.  Guyol.  etc.;  Potkifr,  "Don.,"  3, 4;  "Saoc.," 
2,3. 

■  Cf.  Civil  Code,  Art.  747,  7SS,  351,  352.  —  RevenioD  by  agreemott, 

ibid..  851,  952. 

'  Although  Ihe  ("aUaterals  have  alnura  bwn  excluded  the  deacendanta 
from  th<^  oMinar/  aup(H«si»»,  this  was  irnt  tii»  with  rr^gard  io  the  ri^t  to  the 
"  W*rgelii":  a  part,  of  it  wrw  r(M<*n-wi  fnr  Ihem,  hectiiiae  they  iisiistea  in  taking 
vcnpwmrc  for  tin-  dcalh  of  iheir  reliilivc:  tSnmrur.  "Z.  H.  ii.,"  I88Z,  "G.  A.," 
l.Bii"!  "D  R.G  136.  BrUi,  p.BrO:atTriijrnay.the"'honurablereparBtimi" 
for  Immiddt  oil  got*  lo  the  eldest  son,  -nhereafl  the  "profitable  reparation"  ' 
(pefuniary)  is  equally  dii-ided  anions  the  chiHryn- —  Gwnvflracly,  the  auc- 
cossion  of  colliitt-raLt  was  not  organized  ani«nx  the  Fraiika,  —  at  Ifael,  ia 
the  CUSP  of  Innd,  — before  the  Edict  of  Chilji-fTii-;  Ihe  Inftd  wua  redistributtsl 
atnoon  the  "ncini"  in  ivtnformity  with  thi?  Rvstt^m  *>f  eolleptivo  ownership 
which  had  fontinued  to  eTisI  whw  the  Franks  were  found  to  be  enninwl 
l*)gplh(T  in  "via"  (Hetisler,  11,  575;  Sehrnfier.  320),  n  iiyitem  desiined  to 
disupppar  rapidly  when  it  citme  in  contact  wilh  the  Romans:  DorrMfi,  "Nouv. 
Et,.''  np,  3CH.  324,  90,  343;  poat.  II.  179,  196;  MaraaU,  "Par.  aucc.  en  Dr. 
MuB-.'^  ISmi;  '■R  de  Leg.,"  UIM  —Cf.  "Succeaaion  to  the  Throne";  "Am. 
dc  JCr."  !I.  .395,  ed.  B. 

'  Thp  r"'koning  of  degrees  of  Rlatiooship  was  made  in  ccrl&in  Custonta 
ncTOnlinji  (o  the  Rosun  Uws.  and  ia  othwa  acconliag  lo  Ihe  Canon  l»w;  but 
in  the  end  th«^  Roiu&a  method  jiKVailed  ali&oet  ever^'where.  —  "Am.  de 
Mr.,"  "C,  desB  ,"  53*1  «9. 
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tion  of  an  exception.' —  (o)  "  Paterna  patcmis,  matema  maternis,"^ 
and  by  applying  tills  maxim  the  paterttal  p'ersotial  belongings  go 
to  the  collateral  who  is  furthest  removed  in  the  patepnal  line 
rather  than  to  the  nearest  collateral  or  ascendant  in  the  maternal 
line,  and  viee  versa.  One  collateral  thus  could  not  prevail  over 
another  by  reason  of  his  being  of  a  nearer  degree,  excepting  if 
they  were  both  in  the  same  line.'  —  (fc)  A3  a  general  thing,  rfjort 
to  the  origin  of  posaeasiom  is  compulsory  and  prevents  taking 
into  account  the  proximity  of  the  degree.  In  this  respect  the 
Customs  vary  a  great  deal:  ordinarily,  three  principal  systems  are 
to  be  distinguished:  1st.  Aceording  to  Custonu  relating  to  tbs 
■tock  ("Toure,"  "Mantes."  "Reims."  ete.)/  ttie  personal  be- 
longing passes  to  the  descendants  of  the  first  person  who  ac- 
quired it;  it  returns  to  the  alock  from  which  it  has  been  detached.^ 
As  muny  successions  as  there  were  personal  belongings  having  a 
distinct  origin,  together  ■with  very  complicated  inquiries  m  to 
the  genealogy  of  each  one,  —  such  were  the  vices  of  tliia  sys- 
tem, which  system  was  the  most  faithful  to  the  conception  of 
the  conservation  of  possessions  in  the  family,  2A.  According  to 
Customs  ol  the  aid*  *nd  Una  ("Paris,"  "Meaux,"  and  the  majority 

'    '  Se«  "Privilege of  the  Male  Lme":ficter,  11,2.57  (cme-lhird  to  the  women)- 
1  In  Friesland,  Ln  Switzerland  &na  at  Hombtira  pia.rtitioD       halves  of  ol' 
the  properly  Among  both         ue  is  done  according  to  the  Civil  Code,  7^3; 
bnU.  581,  eS6. 

'  Cmnpetitifin  bstween.  BaeaudantB  Ukd  biothora  sod  ilBten,  (A)  Countries  0/ 
u-riUen  l<tu-.  Brotliian  and  siHterst  of  ihe  wKolt!  blooii  coinpete  with  ancmd' 
ajitfl.  —  1,6)  CouiUries  of  Casloins.  ^hs  Custoou  oje  divided.  GeQcrally 
brothers  ajid  sisters  are  excluded  by  aacendailtft  frfim,  thie  allf  i^ession  to  mOv- 
fibleg  and  B<!qiifiats  and  esHiidp  the  aflcondantH  from  the.  Buepfssion  to  pmonal 
bclongingB:  Argon,  II,  22;  Slobbe,  V,  lOS.  Customs  acnording  to  wLich  thia 
mother  is  *scluded  hy  the  father,  and  even  by  the  brothers  and  sistere; 
brolhera  anrt  sisters  of  emancipated  children  exclude  the  father  and  mother; 
brothers  and  aiaters  living  in  a  conLmunity:  at  the  death  of  one  of  them  the 
Buccession  go«a  to  the  community,  etc.;  licualtr,  11.  185  (c/.  608):  if  the  ti« 
of  blood  prevail  the  father  and  motter  are  preferred;  on  the  contrary,  the 
interest  of  the  huuse  may  (rive  the  brothers  wid  siatcrB  the  as<«ndan.cy;  "Sa],," 
59;  "lUb,,"  5Q;  "Alam.,"  95;  "Fris.,"  19;  "Sachseoflp,."  I,  17  (preference 
of  the  father  and  mother);  "Burg.,"  51.  2;  78,  1  (preference  of  brtithera  in 
the  Hdrceasion  of  the  brother  who  has  piirtitioneti  ihe  family  popgcssioM 
with  hia  father);  Pwtile,  IV,  70;  Lehr,  "Dr.  Scandia.,"  382;  "Dr.  Rvisse  "  1, 
414;  BriU,  678:  Law  o(  Niv.,  year  II;  Qvil  Code.  748.  —  " Aaa.  de  J^rua./'  II. 
2S4,  ed,  fi.;  "Siete  Part.."  7,  13,  4. 

*  Chaisemartin.  404:  "The  property  should  go  when«»  it  cajne."  "Jub 
recadentiffi.  revolutionis,"  "  Ruckfallsrw;ht."  Thun  the  family  community  ia 
reconati luted;  Blaekettme,  II,  14;  Ficker.  Ill,  463:  Lecoq,  "Qu.,"  87;  Laiir&re, 
on  "  PnriB,"  323;  BriU.  682, 

*  .Stock,,  trunk,  root,  brajjchee.  boufth,  —  ao  many  e,xpreaaions  drawTi  from 
the  use  of  Keaealoeical  tr«ea.  The  lineage  is  a  aeries  of  relatives,  and  Ride  and 
line  afe  tindewtood  to  apply  to  the  patprna!  or  matsnuJ  sicio,  and,  in  on*  of  these 
Bides,  to  the  line  to  which  the  first  acquirer  belongs;  Fieker,  11,  188;  111. 
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of  the  others),  the  personal  belonging  goes  to  any  relatives  of  the 
first  person  acquiring  it,  descendants  first  of  all,  and  if  there  are 
none,  then  to  collaterals;  if  the  first  person  acquiring  it  has  left  no 
descendants  the  personal  belonging  goes  to  the  family  of  his  brother 
or  of  his  uncle, —to  an  inheritance  to  which  it  bad  never  be- 
lon{;ed,  however.  This  system,  which  was  a  little  more  simple 
than  the  preceding  one.  was  still  very  complicated.  3d.  The 
Customft  of  tha  8£de  0&I7  ("Chartres,"  etc.)  gave  the  nearest 
paternal  relative  of  tlie  deceastil  all  tlie  paternal  personal  be- 
longings, and  to  the  nearest  otatemal  relative  ail  tlie  matenial 
peraoiud  belongings.  Thu3  the  difficulties  of  application  were 
done  away  with,  but  at  tlie  risk  of  despoiling  one  faciiJj'  for  the 
benefit  of  the  other;  thus  m  the  paternal  tine  are  found  the  rela- 
tives of  the  grandfather  and  the  grandmother;  the  personal  be- 
longings e(»ming  from  the  grandfather  may  pass  to  the  relatives 
of  the  grundraother,  if  they  are  nearer  related  to  the  deceased.* 

§  461.  Th8  8une.  —  (B)  PrlvU»^  of  ttia  Houbla  tta.*  This 
Roman  prerogative,  which  was  based  upon  the  conception  of  pre- 
sumed affection,  gave  the  brothers  and  sisters  of  the  whole  blood 
tlie  entire  succession  ia  preference  to  haU-brothers.  that  is  to  say, 
descendants  of  the  same  blood  or  descendants  of  tlw  same 
mother.  Certain  of  the  Customs  applied  lids  rule  to  suocesaons 
to  movables  and  acquests,  and  it  was  sometimes  even  exteaded 
to  culUterals  other  than  brothers  and  sisters.'  With  relation  to 
personal  belongings  the  privilege  of  tlie  double  tie  could  not  Imj 
conceived  of;  hut  the  brothers  or  relatives  of  the  whole  blood  took 
in  both  lines,  because  they  belonged  to  both  lines;  deficetidant.s  of 
the  same  blood  or  descendants  of  the  same  mother  only  took  a 
share  in  one  line,  the  one  to  which  they  belong©!. 

§  4t)2.  Thtt  Sune.  —  (C)  KeprsMntatlon  in  the  collateral  line 

'  Ari/oid,  toe.  dt.  -  BrxU,  681  (Antwerp,  Ostetid,  etc,). 

»  Guynt,  "Db  la  Repni*.  et  du  Double  Lien,"  1779;  MiftwL,  id^  1777; 
Srrres,  "  Inst.,"  p.  297.  —  La.w  of  the  17  Niv.,  yew  U,  Art.  89  (ni^^iranioD); 
Civil  Code,  733;  Bnii,  mi. 

*  The  Ciistonui  are  very  much  cii\'ic!H;  some  do  tint  admh  it;  "Paria"  {id., 
Ci\-il  Cwlti,  733),  "Melun,"  "Sena";  others  only  hII'iw  hrwthera  and  sisters 
toiTijoy  it;  " Sain l-Qupn tin,"  "Dn-UK,"  ami  nt-phews  m  wtll.  " Orl6&as " ;  then 
Ail-  BOine  ilut  fipply  it  without  limit:  "Blois,"  "MMl*rcifl";  Loyuti,  335; 
P/isifuirr,  '"Inet  49.');  Artf^it,  II,  23;  Uritt,  G8i-  —  Swne  h«it«licin  in  for- 
dpi  i-oimmwt:  Urunuw,  "Erbiolg.,"  28:  PoUoek  and  Maitinrut,  II,  3i*i  (bibl.). 
Tlir  Ennlifli  conimon,  Uw  dhsoliH^Iy  pxrludre  rvlativM  of  the  half  blood,  even 
from  the  Bueceeston  to  p4<reaDal  bflnni^iiKi:  but  in  the  timi?  of  Bvactm,  fn.  65, 
fl.  ihey  disputed:  BUiekstOK*,  II,  \  A:Cltaiiieri\nrtin.  *(M;  "SjK-hKcjwi. . "  I,  II. 
20;  •'Schwidt««;DBp..".3;  Slotix.  V.  LIQ:  Ueialer.  II.  612:  Ftcker.  111.  444.  213; 
Z,oflia,  "Dir.Gona.  Lomb.,"  p.m— .^!«o.i«Kse/.335;  '*T.A.C.,Bret.,"p.  «79, 
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was  rejected  by  certain  Customs  and  admitted  in  others^  and  then 
it  was  sometimes  admitted  to  infinity  and  sometimes  within  limits 
fixed  by  law,  —  that  is  to  say,  to  nephews  &iid  nieces,  following 
the  Roman  law.  "The  more  the  Customs  advanced  towards  the 
North,"  says  Lebrun,  3,  5,  2,  3,  "the  more  were  they  hostile  to 
the  right  of  representation.". 

§  403-  The  Same.  —  (D>  DoTolution.  Collaterals  to  infinity 
inherited,'  no  matter  of  what  degree  they  were,  in  the  last  stages 
of  the  Customary  law,  and  even,  according  to  the  Law  of  the  17th 
Nivfise,  year  II.'  But  in  old  times  relationship  was  limited  in  its 
efft!Cts  over  inheritance;^  the  barbarian  laws  and  eertain  of  the 
Customs,  being  connected  with  the  Koman  or  Germanic  methods 
of  computation,  refused  the  right  to  Inherit  to  those  beyond  the 
5th^  6th  and  7th  degrees,  and  sometimes  even  the  10th  degree. 
Soraetim.e&,  even,  the  clau.'ies  in  feudal  grants  or  enfranchiae- 
menta  of  serfs,  restricted  the  right  of  inheritance  still  more.  The 
Civil  Code,  in  Article  755,  declares  that  beyond  the  12lli  degree 
relatives  do  not  inherit.  This  is  a  solution  by  way  of  comppurnise 
between  the  system  of  presumed  affection  and  that  of  the  rights 
of  relationship.  —  If  there  are  no  relatives  in  one  line  the  personal 
belongings  which  would  have  reverted  to  the  lord  belonged  first 
of  all  to  him;*  it  is  only  in  the  sLvteenth  century  that  devolution 
from,  one  line  to  another,  or,  rather,  the  passing  of  personal  be- 
longings to  the  heir  of  movables  and  acquests,  was  admitted.' 
"Where  one  branch  fails  the  lineage  inherits,"  Loysel,  342.  "Fis- 
cus  post  omnes  etiam  in  eentesimo  grndu." 

'  "Berry,"  19,  I;  Law  of  17  Niv    year  II,  Art.  75, 

*  The  limitalioQ  of  relationship  does  aot  very  well  with  funily  soli- 

darity; but  origjiuilly  it  mny  be  that  there  was  no  eiiccesiiion  outaide  of  the 
circle  of  the  "eui,"  which  would  give  three  dogriwe  (sons,  brothers,  nephews). 
The  other  realrirtioDB  are  drawn  from  the  RomBn  law:  "Thur.,''  34;  "Rib.," 
56,  3,  etc.  (5th  dcgrcel;  "Sal,"  44.  9  (9th  degree);  "Wis.,"  4,  1,  7;  4,  2,  11; 
"Baj.,"  16.  10;  "Roth.,"  153:  "Schwabensp.."  U;  (Tra/ian,  c.  2.  C,  35,  q.  6 
{7th  degree);  Saiihaeosp.,"  I,  33;  lienwnarwir,  14,  3  (4th  degree).  —  The 
10th  degrw  ia  only  the  5th  cnjionio  d^ee  reckoned  in  tho  Roman  wsiy: 
"lust.  JuhI.,"  3,  5,  in  jhie;  Glaui-tlU,  VII,  1;  Bracion  fg.  C7,  ^72  b.  The  limi- 
tation of  relAtionship  is  in  aeciird  with  the  cuatom  of^  reprcfi^nting  it  by  mesuu 
of  th«  human  body,  and  not  by  uainfi  genealoBipal  tn-es:  ChaiBcm^rtin, 
Bmnner,  44,  37;  He\i»Ur,  II,  591;  Schroeder,  S.lobbe,  S  2S7;  Pt^oele  and 
Miiitlaiid,  II,  305;  Ficker,  1.  475;  Yalroger,  "Ccltes,"  p.  468  (seoond  couainfl); 
Dartate,  "Etudes."  32S. 

■  IhJimamt,  184;  "Cout.  Not.."  'B2;  Leooi},  "Q.,"  87;  Boutaric,  I,  78; 
Miiauer,  33.  Sometimea  the  same  rule  is  applied  to  the  sucoMaion  to  the 
movables:  "Olim."  II,  787,  418;  CI.  Liger,  431 ;  Zeeland,  "Z.  S.S.."  HI,  "G.  A.," 
31;  MoiJicr,  32,  8.    Exclusion  of  Ihe  ascendanta  by  the  Treasurer. 

"  DuSMulin,  on  J.  Lecoq,  S7;  "Paris,  X  C,"  MO)  Lcytel,  H2;  Lawikra,  oa 
'■p(irifl,"  330;  GtoMon,  VII,  477;  Ficker,  HI,  464, 
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g  464,  Th*  >ur»iviiig  Spoiua.'  —  (A)  Countries  of  Written  Iaiw* 
If  there  are  no  lawful  relatives  the  surviving  spoiise  succeeds  to 
the  predeceased  spouse;  if  there  are  relftti\e8.  he  only  has  a 
right  to  the  poor  man's  fourth  in  conformity  with  the  "  Authentic," 
"Preetcrea":  the  surviving  spouae  who  b  poor  takes  one-quarter 
of  tlie  inheritance  of  the  predeceased  spouae  who  is  rich,  when 
there  are  at  least  three  children;  the  share  of  a  male,  If  there  are 
more  children.  This  quarter  is  usufruct  if  there  are  children  and 
ownership  if  there  are  none.  In  the  eighteenth  century  courts 
restricted  the  right  of  the  surviving  spiouse  to  a  mere  allowance 
for  life,  even  when  there  were  collaterals. 

§  40.5.  The  8ani«.  —  (B)  Couuirifs  of  Customs}  Oripnally, 
if  no  family  survived,  the  Treasury  was  preferred  before  the  aur- 
viving  spouse,  who  had  to  be  contented  with  the  portion  of  the 
sur\'iv(ir  which  was  established  for  his  benefit.  But,  when  atten- 
titin  was  paid  to  the  notion  of  the  presumed  affection  of  the  de- 
ceased in  order  to  regulate  his  succession,  under  the  influence  of 
tlie  Roman  ideas,  it  led  to  a  remiaiition  of  a  reciprocal  right  of 
succession  between  the  spouse:!,  giving  a  preference  over  that  of  the 
lord  or  the  Treasury,*  and  which  was  of  the  same  nature  as  that  of 
relatives.'  The  Law  of  November  22  to  December  1, 179fi,  gen- 
eralized the  succession  of  the  surviving  spouse  if  there  were  no 
relatives  living.'" 

'  Pout: "  RifthlB  of  the  Widow  "(bibl.) ;  Cuyea,  bm  "  Quarte" ;  Sara, " tnat.," 
in,  10,  ^]Lmua,"F"  22' "  v.,"  13,  eto.  —  VioiW.  &')3;  5to6be,  S  2M;  Partite, 
«  127.  — Dareale,  "Nouv.  Et.."'pp.  30»-327:  "Z.S.S.,"  1898,  "G.  A.,"  107: 
FUktT.  IV. 

*  Ronmn  law:  "Bon.  poRwssio  unde  i-ir  et  uxor";  "Cod.  Thted.,"  S,  ),  9; 
"Co<l.Just.."6,  18.  1  (Authentic  "prfftcreji">;  "  Noveltjw"  53.fii  22,  14;  117.  5; 
"  NovelJft,"  106  of  Uxi.  —  ".Siete  Part,,"  VII,  Kl.  7. 

'  Lvyiel,  SW;  "The  wife  does  not  Buo(f<?d  to  tbe  husbtmd.  nor  the  husband 
to  the  wife";  Bacqyui,  "Aubwne."  34;  ■■Norm.,"  146;  "Maine,"  28«, —Ordi- 
ruirily,  th?  Cuatoms  retnain  silcat,  vhieh  proves  Ih.at  thcv  knnw  nothinft  of 
euccesnion  between  spouses:  "Ass,  J^niM  ,"  "C.  tliw  B  ,"  186:  "No  man  ia 
his  own  heir  at  hia  death,  as  i«  his  wife,"  She  excludca.  sayH  this  l*xt,  invok- 
ing  "G«iie«ft,"  ii.  24  |"  VirH  uxor  unum  corpus ").  even  thi?  eons  and  daugiit«n 
aatl  falhen)  sad  ntotbEra  and  brothers  and  sisters.  But  it  ewou  that  she  only 
acM^uirea  a  limited  ownerahip.  Cj.  c.  1ST.  In  the  H&me  way  at  Li^jcc.  by  virtue 
of  ihe  DiurriAge  ofcrreoicnt,  thn  Murvi\*ing  spouae  takes  all  the  po«nf$»ione  left 
by  tiie  iLher;  but  the:  rieht  of  devolution  picveais  his  abu.'^iaK  ihis  favor  to 
the  nrcjudic'C  of  tha  chiJdrcu;  "Z.Q.S.,"  toe.  eit.  (ooe-half  to  the  widow,  oae- 
third  to  the  d«sd}, 

'  "Berry,"  19,  8;  "PoiUiu,"  299;  Lmui,  "¥.,"  22  (Oijcr  of  1682),  For- 
fdtun?  in  cam  of  tho  wif«'8  adultery  and  of  a  separate  miiinUinAnce  decreed 
■gainst  the  husband. 

*  Polhvr,  "Cout-  d'Orlfens,"  Introduction  to  Vol.  XVII.  no.  3S:  the  spouse 
has  the  seisin.  Contra:  Civil  Code.  707;  BriU,  d93,  600:  bo  is  the  neoiBasry 
heir  (Flanders). 

*  I,  i.  Cf.  Uw  of  Mfljch  9.  mi. 
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§  466.  Ineffular  Successiona.  —  In  a  strict  system  of  inttividual 
ownership  '  the  possesaona  of  a  person  who  has  died  without  rela- 
tives oipable  of  succeeding  him  should  be  "res  rtiUlius,"  which 
could  be  seized  upon  by  the  first  corner.^  But  this  rather  imprac- 
tical solution  was  diacard^jd from  the  time  of  theKrankiah  period;' 
the  royal  Treasurer  appropriates  the  possessions  in  case  of  the 
failure  of  heirs,  no  doubt  foUowing  the  example  of  what  tooic  place 
at  Rome*  and  because  of  the  royal  patronage  over  individuab 
who  had  no  family.  The  right  resulting  from  failure  of  heira  ' 
wliich  belonged  to  the  lords-justices  (lay  or  ecclesiastical,  indi- 
viduals or  towns),  passed  away  aa  a  consequence  of  the  feudal 
movement,  and  the  king  only  kept  it  in  those  localitira  where  he 
himself  administered  justice.  Alongside  of  this  right,*  and  acting 
almost  as  diiferent  interpretations  of  it,  are  the  rights  of  sucoee- 
Bion  to  th«  estate  of  deceased  aliens  and  of  auccessloii  to  the  estats 
of  an  intestate  bastard,'  and  even  the  right  of  conflscatloD..^ 

'  Cf.  Rights  of  the  "vicmi " :  ff easier^  II,  618. 

*  At  Koine,  usufruct  "pro  herede." 

»  "Sal  ,"  44,  10;  60,  2;  62:  "Fris.,"  19,  2;  "Bai.,"  15,  10,  4"  "Both.,"  223; 
Bninncr,  '"D.  R.  G.,"  II,  48,  71;  Zmmer.  "Forach.  D.  Gesch.'* 

*  Girard.  -'Man.;'  p.  878. 

'  The  heira  could  at  first  only  claim  Bucceasiona  that  were  vacant  witliin  a 
year  and  a  day  ("Aas.  de  J6r-,"  "C.  desB.,"  IM),  then  Juring  10  and  30  vcara: 
'■T.A.  C.,Nonn.,"21.  2;  "Sachse&aP;/'  h  29;  " Montpeliier."  lU.  Aalothe 
prescrip-tion  running  apaicHt  the  petition  of  the  iieir,  see  FtTnire,  Guuot,  — 
'•Abr.  de  C.  dea  lij'  S4  fi  seq. 

*  Adminiatrfttion  of  vai-ant  auccesaiotia  by  the  public  officers,  hut  only 
Binre  the  twelfth  ceotury,  for  up  to  that  time  they  are  simply  uonferred  upon 
the  lord:  "Frihourg  en  B^am,"  4;  "' Saint-Antuine  en  RouerRue,"  1144; 
'"A!bi,"  20.  The  custodians  pay  the  debts:  "L.  d.  Droix,"  887  (appointment 
of  B  "curator"  by  law  if  the  crwlitors  ask  for  it).  Details  in  ft.  CaiiUmer, 
p.  58.  Cf.  in  the  exiatini!  law  the  dislinctinn  between  a  vacant  succcaaion 
whifih  nobody  claims,  not  even  the  Stat-c,  anil  for  which  a  "  enrator"  Is  named, 
and  the  suc'Ceseion  to  which  the  lieint  have  failed,  whifli  escheata  to  tie  State; 
Gtiyot,  Frrriire,  see  "Cui^jiteu,r  &  Sulcc.  va^Tjiiite."  In  fact,  thtiri!  ia  a  vacancy 
as  soon  oa  the  hoita  of  the  first  degree  have  renounced ;  Pothier,  Introduction 
to  Vol.  XVII,  "Cout.  d'OrlSana,"  no.  67. 

'  One  does  not  find  in  failure  o-f  heirs  the  penal  character  which  dtatinpjiahea 
confiscation,  and  from  this  differeni^e,  wliicii  woa  scarcely  perceptible  originally, 
thu're  resulted  in  time  ihi:  two  opposite  aj-aleras:  Blackilme.  it.  IB,  18. 

'  With  the  confiaeation  of  thfi  poasessiona  of  a  man  condomnwl  to  death  or 
to  banishment  will  naturally  be  <^onnect«i.  although  there  ia  no  wna!  con- 
dprnnation,  tlint  iMinfccat ion  which  iifleeta  the  Bnccessinn  of  usurers  ("T.  A.  C. 
Norm,,"  49,  Dauphine,  Savoy,  for  example  "E\ian,"  4;  "Frihourg  en  Uechl,"' 
57),  of  auicides,  persona  djilig  intestate  or  uncgnfesaed  (" deapcrati ">,  both 
piiJty  towartta  the  Stale  or  the  Chnreh.  The  uncanre^g^:  "Suraian  Norm.," 
20;  "Et.  de  St.  Louis,"  I,  93;  BoKlaric,  I,  39;  Du  Cange,  ace  "Intwt."  Thfl 
inteat.at*  ia  only  a  sort  of  unconfcssed  man;  he  has  not  made  any  provi- 
eions  for  the  eiuvation  of  Eiis  soul;  hia  auewBHion  waa  fi/ft  of  all  eotifiacatftd, 
and  when  lepslation  became  milder  they  limited  themselves  to  diatribuling 
hia  propprtv  for  pious  uses:  GlartriUe^  VII,  Ifi.  The  "intestia"  of  RouBftillon 
are  probably  only  a  reLc  of  peraoos  m  mortmiiin.  As  to  auicidea,  cf.  Loysfl, 
837:  "The  man  who  puts  hiuiself  to  death  in  despair  baa  his  property  con^- 
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The  prerogative  of  the  lord-justice  found  itself  limited  in  two 
directions:  l  st.  As  a  general  thing,  it  only  affected  allodial  holding 
and  movables,  bectiuse  fiefs  and  copyholds  reverted  to  the  lord 
who  had  granted  them;  these  Icinda  of  possesions  were  never  un- 
occupied and  without  an  owner.'  2d.  Successions  resulting  from 
failure  of  heirs  were  often  divided  between  the  lord  and  the  chari- 
table organisations;  ^  they  were  appropriated  for  public  charges, 
especially  for  the  succor  of  the  poor,  aa  an  accidental  and  un- 
foreseen resource  which  humanity  prescrihed  should  be  used  to 
bencHt  those  who  had  been  disinherited  by  fortune.  If  the  lurd- 
justiee  (livided  the  inheritance  with  the  poor,  all  the  more  should 
he  indemnify  the  creditors  of  the  inhentance,  at  least  within  the 
limits  of  the  assets  which  he  collected  ("  intra  vires").'  Such  was 
the  generd  custom  based  upon  equity;  but  it  was  rather  difficult 
to  justify  from  the  strict  legal  point  of  view,  bwAUse  the  lord 
seems  rather  like  a  grantee  by  some  special  right  or  a  prinleged 
occupier  than  an  heir  ^  (cf.  Law  of  Nov.  22,  —  Dec  1. 1790, 1, 3). 

§  467.  TbB  Bayolutionu-y  Law  began  Iiy  abolishing  the  ine- 
qualities which  resulted  from  the  right  to  the  preference  of  males 
and  the  right  of  primogeniture  (nobles'  possessions,  D.  March  15, 

cated  by  hie  lord."  Sia  movables,  nt  leaet,  wei«  con&acat«l,  and  sometimca 
hia  imm>Dyabl«  themeolv^a;  and  CI.  Liger,  Art.  «Uittlubce  the  sppli- 

cKtiion  of  the  nRluuc  ripht  of  ravafinf;  ti>  the  l&nda  of  the  suicide.  I&  lime 
diatinetioiu  were  drawn  a<^cnrdinfc  as  tu  whether  tbe  siuciie  wiui  raoa^'ioiiA  or 
UDBtmscious  of  bis  act,  and  wlictlier  the  Huidde  did  or  did  ddi  mko  plEu;«  in 
order  to  escape  a  i^apitaJ  pimishm^nl.  Cf.  Dig.,  4S.  21:  "Summa  Norm.." 
20;  "Et.dcSt.  Louis' '  I,  92;  "T.  A.  C,  Bret.,"  296;  "A  C..  Bofd.,"  41: 
manmT,  fl9,  12  (Table,  see  "Suicide");  "Gr,  Cout.."  p.  6M;  "Olim,"  I, 
442,  6.  etc.;  BmOaric,  I,  3(1;  II,  15  (rejects  coiifi>»rAtion>;  Braeion.  U.  504 
<"fel(mia  dese  ipso");  "Fleta,"  I,  34;  BnVian,  I,  7,  Diveraitit*  In  German  law: 
"Saphsctwp.,"  Il,  31,  I;  firwinenmcia/cr,  "Quell,  d.  Bfunberf(enMi»i,"  p,  93. 
Biglila  of  the  executioner  over  the  wndeained  whom  he  execuleo:  "Gr. 
Cout-,"  657,  As  to  "Hagestoliefi,"  Or  unmarried  men,  cf.  "Z,  y.  S.,"  1901, 
"G.  A.,"  1.   Suwessinn  of  pminraiitsi.  ef.  "'I^ia  civUes  interm." 

'  Glanviiie  calk  th«  lord  "ultimua  imreB":  GI/tMon,  VJI,  463;  "T,  A.  C, 
Norm.,"  88  et  seq.:  ■'Sehwabenep.."  1, 32  rt  ISO. 

•  Detiul^  and  texts  in  B.  CaUlemtr,  p.  75;  BriU,  691.  In  England  the  suo- 
cession  uf  the  intestate  was  in  the  en<l  distributed  uadrr  the  aup«n-ision  of  tlia 
Church:  Pollixk  and  iVatdund,  11.  3Wl 

'  Cf.  in  R.  CaiUemer,  p.  119,  the  dbcuasioa  of  this  queataon:  "Roth.,"  233: 
the  kinit  dote  not  pay  debUiPtrtUr,  IV,  134.  127;  "Olim,"  II,  328.  Cf.  to 
the  TOQtrarj-l  "LlinM,"  7;  "Rlom,"  5;  "Ariw,"  83,  etc. 

*  W«  may  obst^rre  a  tendency  of  Ih^  old  low  Co  <-onf(T  the  auccosBiaa  Ot  b 
pereon  upon  the  body  or  the  establishnu^nt  to  vrhinh  that  person  Iwlonge;  for 
example,  the  succcbbioii  of  a  raonk  to  his  monastery,  had  that  of  &  patimt  to 
the  hospital  whene  he  waa  cared  for.  ViuUff,  487:  the  Charity  of  Lyon^  adopted 
its  orphoQB.  Law  of  the  I5th  Pluv.,  year  XIH.  Art.  8.  The  Veatry  Board  re- 
ceives the  posBcasions  of  the  prieiit.  The  poos^ioofi  of  (aeculorj  ecclesiaBtira 
belonged  first  of  alt  to  the  Church:  later  on,  in  the  fourteenth  century,  their 
relatives  eucceeded  to  them:  Loi/eei,  343  et  aeq^ 
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1790;  plebeians'  possessions,  D.  April  15.  1791,  which  were  passed 
in  spite  of  the  protestations  of  the  deputies  from  Normandy  and 
B6am).  In  the  countries  of  written  law  the  Novella.  118,  docs 
not  recognize  the  Customary  privileges,  but  freedom  to  make  a  will 
allowed  their  re-establishment;  this  freedom  was  attacked,  and  if 
the  opposition  of  the  Romanists  and  the  deputies  from  the  South 
for  a  time  prevented  the  reform  from  coming  to  a  head,  on  the 
25th  of  October,  1792,  the  Convention  did  away  with  trust -entails 
and  renuncifltions  to  future  successions;  and  on  March  17,  1793, 
it  abolished  the  power  to  leave  by  will  to  the  direct  line;  the 
Decree  of  the  5-12  Brum.,  year  II,  and  the  17th  HIt.,  year  II, 
restricted  within  the  narrowest  limits  the  portion  which  could  be 
disposed  of. 

This  last  law.  which  can  be  called  the  "  Succession  Code  of  the 
Convention,"  contains  two  other  series  of  provisions: 

(a)  Devises  aiming  to  maintain  the  old  rules  were  annulled, 
dating  from  July  14,  1789,  and  partitions  of  successions  which 
had  vested  since  that  date  were  to  be  remade  according  to  the 
new  principles.  We  see  that  the  Law  of  Nivose,  like  that  of 
Brumaire,  also,  had  a  retroactive  effect.  At  the  same  time  that 
they  proclaimed  in  the  Declaration  of  the  Rights  of  Man  that 
the  retroactiveness  of  laws  was  a  crime,  the  members  of  the  Con- 
vention applied  it  to  matters  of  succession,  either  out  of  hatred  of 
the  Old  Regim?  or  else  under  the  influence  of  deputies  who  were 
interested  in  this  iniquitous  measure;  they  dtd  not  want  for  soph- 
isms whereby  to  justify  themaelves  in  their  own  eyes;  they  pre- 
tended that,  dating  from  17S9,  equality  had  iieen  established,  and 
that  all  they  did  was  to  apply  a  pre-existing  principle.  This  was 
the  distinction  of  a  casuist,  which  did  not  prevent  the  results 
of  this  law  from  being  deplorable;  they  had  to  repeal  it  in  the 
year  III.' 

(t)  In  the  devolution  of  succession  they  considered  neither  the 
nature  nor  the  origin  of  possessions;  they  formed  but  one  single 
mass,  in  the  same  way  as  the  Roman  legislation,  which  simpliSed 
their  transmission  a  great  deal.  The  right  of  inheritance  is  con- 
ferred first  upon  the  descendants,  who  succeed  in  equal  portions, 
either  "per  capita."  or  by  means  of  representation;  it  13  forbidden 
to  favor  any  of  them,  and  the  special  gifts  must  be  shared  alike, 

'  Lawe  of  the  5th  riot.,  3d  Fruet.,  ym  III;  3d  Vend,,  year  IV;  18th  Pluv-, 
year  V:  Glonon,  "IWf.  Soc.,"  ISSS,  II,  217;  Saanae,  pp.  234,  325:  Arm, 
''N.R.H.,"  1901,  618. 
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even  by  those  who  decline.  Contrary  to  the  axiom  of  the 
Customary  law,  "Bastards  do  not  succeed,"  the  Laws  of  June 
i,  1703.  and  of  5-12  Brumaire,  year  II,  had  given  to  mere  natural 
thiitlrcn  tlie  same  righta  of  succession  aa  to  legitimate  children, 
and  to  children  bom  of  an  adulterer  one-third  of  these  rights 
(will!  the  retroactive  effect  abolished  by  the  Laws  of  the  loth 
Tht-nnidor  and  the  3d  Vend.,  year  iV).'  If  there  are  no  descend- 
ants, the  inJicritance  is  divided  into  two  equal  parts,  one  for  the 
paternal  line,  the  other  for  the  maternal  line;  and  if  there  is  any 
occasion  for  it,  this  division  is  followed  by  a  retlinsion.  In  each 
line  they  do  not  seek,  aa  would  be  done  under  a  system  of  succes- 
sion bused  upon  presumed  affection,  to  ascertain  who  is  the  near- 
est relative  of  the  deceased,  but  rather  who  are  the  relatives  who 
are  dcacendants  of  the  nearest  ascendants  of  the  deceased;  in  this 
way  they  finally  establish  a  aeries  of  lines  or  jtroups  of  kindred, 
that  of  the  father  and  that  of  the  grandfather,  etc.,  which  are 
called  succesaively  to  the  inheritance.  This  uaejcpccted  resur- 
rection of  the  Germanic  system  of  groups  of  kindred,  which  was 
at  that  time  so  much  forgotten  in  Customary  France,  seems  to 
be  accounted  for  by  two  causes,^ — one  which  is  rather  archaic, 
and  the  other  which  is  rather  revolutionary':  1st,  it  was  proposed, 
just  as  in  the  Customs,  to  restore  the  possessions  as  nearly  as 
could  be  to  the  line  or  the  stock  which  had  provided  them:  2d,  this 
pmccefling  had  the  advantage  of  di\'iding  the  prfcperty  among  a 
great  number  of  persons,  for  it  must  often  liave  happened  that 
each  group  of  kindred  contained  many  members.  In  each  group 
the  descendantw  excluded  ascendants,  ^  for  example,  the  brother 
is  preferred  to  the  father;  this  privilege  for  the  younger  genera- 
tions accords  witli  the  old  principle  that  "Personal  belongings  do 
not  aacrnd."  but  perhaps  in  establishing  it.  it  was  only  desired  to 
attach  the  classe:^  which  were  most  naturally  fitted  to  support  it 
to  the  new  political  system.  Representation  is  admitted  to  in- 
finity for  the  same  reason,  and  thenceforth  partition  takes  place 
by  stocks.  Tile  privilege  of  the  double  tie  is  abolished,  but  those 
of  the  whole  blood  have  a  share  in  each  line.  If  there  arc  no  rela- 
tives (and  they  siicoee(|  srithout  the  limitation  of  degree)  the  sur- 
viving sjiousc  is  called;  as  well  say  that  he,  or  she,  will  hardly  ever 
succee<l;  not  ver>'  much  favored  in  this  direction,  they  are  stiU 
less  favoreti  in  that  which  concerns  the  portions  of  the  survivor, 
such  a*  dower,  which  the  old  law  had  instituted  in  their  favor; 
'  SaS'iaC,  pp.  317, 356. 
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the  Revolution  aboUahed  them.  The  State  is  the  ultunate 
heir. 

Two  motives  dominate  the  Revolutionary  legislation,  —  a  re- 
gard for  Equality,  and  the  desire  to  simplify  the  law  of  succession 
by  parceling  the  fortunes.  It  is  based  on  the  idea  which  was  so 
■widespread  in  the  eighteenth  century  that  the  individual  has  no 
right  to  make  a  disposal  of  his  possessions  to  take  place  after  hia 
defith;  this  right  belongs  to  the  law  alone.  And  this  legislation  Is 
inspired,  not  by  the  probable  wishes  of  the  deceased,  but  by  the 
political  reason.  Succession  is  not  a  sort  of  presumed  will,  the  will 
of  those  that  death  has  taken  unawares  before  they  had  made 
knouu  their  last  wishes;  in  theory  it  is  looked  upon  as  a  reflation 
in  the  interest  of  the  public,  regarding  the  final  disposal  of  pos- 
sessions which  have  been  abandoned  by  their  owner,  ^  a  theory 
perhaps  of  a  very  momentous  nature,  because  the  State  might  take 
advantage  of  it  in  its  own  interest  to  deprive  the  relatives  who 
were  capable  of  inheriting.  But,  as  a  matter  of  fact,  they  are  far 
from  contemplating  giving  it  this  meaning;  the  State  gains  noth- 
ing; it  limits  itself  to  protecting  the  family  against  the  caprices 
of  individuaJs.  In  short,  the  sj'stem  established  by  the  Law  of 
Ki^ose  is  an  incoherent  amalgamation  of  new  ideas  and  obsolete 
principles.'' 

'  CJ.  various  opintima;  "N.  R.  H.,"  1901,  ai8. 
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468.  The  Vesting  of  thei  Succesdoil. 
4fi9.  Iar:(ipiicii>'  toPiictced. 

470.  DisiiJieri lance. 

471.  DisqiialificBtion, 

472.  The  mh  of  ite  Heir. 

473.  Acquirement   of  a  Title  by 

Inhi^ritaDoe. 

474.  HCTwlitarj' .Seiuin. 

475.  Accpptance  and  Reipction. 

476.  Tlie  SBLiiie.  —  (A)  Acceptance 

pure  and  simple. 


(477.  The  Same. (B)  RenuDoiation. 
i  478.  The  Same.  —  (C)  Time  to  nioke 

an  Inventory  and  dellbemM. 
1  479.  TIm.-  Stune,  -  (D)  Tht  privilegft 

of  the  InvdHdry, 
i  4^.  Partition  between  Co-heVB. 
I  481.  Forms  of  Partition. 
i  4S2.  ERects  of  Piutiiion. 
I  483.  RefundiDR. 
I  484.  Payment  of  Debts. 
\  485.  Separation  of  Aaxta. 


§  i(jS.  Th»  Teiblng  of  the  Succeulon  ^  only  takes  place  to<lHy 
as  a  result  of  natural  death  ("imUa  viventis  hereditaa").'  But 
formerly  it  also  resulted  from  events  which  were  likened  to  desth, 
and  which  one  might  be  t*mpted  to  term  in  a  general  way  ntU 
death,  although  this  term  was  hardJy  apphed  exoeptin^r  t-o  cases 
of  criminal  condemnation  and  entering  into  religious  opdere,* 
Such  were,  in  the  very  old  law,Iepro.sy/  the  loss  of  sight,  madness,' 
am]  perhnps  the  serious  infirmities  which  accompany  old  age* 
Absencs  '  had  not  so  radical  an  effect,  although  it  authorized  the 
handing  over  of  the  possessions  of  the  one  who  was  absent ' 
to  his  nearest  relatives.  In  fact,  the  law  counted  so  much  on  the 

1  PMier.  lit,  1;  P^e.  IV,  119;  SuAhe.  fi  279. 

»  "Commorienles,"  Civil  Code,  720;  PoChtrr,  Ut.  1, 1;  I>ig.,  "de  n*.  dub.." 
6, 22;  Uw  of  20  Prdr,  year  IV;  Zeyg,  "Le  Nil,"  {  7;  "Acad,  I(*g.  Toul.."  187 
<F-ons). 

"  Post.  "PeraonB toj/ee/,  345;  Pothkr.  "Peps.,"  70;  Pertih,  IV,  120.  The 
excommunicated,  "T.  A.  C-,  Norm.,"  II,  3, 

'  PmL  "PcTBons";  "noth.,"  178:  he  is  "tnnqyam  mortuus." 

•  "FriBona";  Amira,  "Erbenf.,"  ISl.  — C/.  '^WTa  ,"  3,  4,  12. 
'  ^f-  ^^i^S  up     posaeBKiona,  po«[. 

'  As  to  abspnce.  Ferris.  Gvyei;  VUleipiu,  "R.  h.  Dr.,"  11,  200;  "Dig. 
Ital.,"  and  "Entiicl.  Giur.  Ital.,"  see  "Assensa";  Stobbe,  V,  10  (hibl.);  Ciwil 
Code.  113  leg. 

*  An  abaent  man  \6  one  who  leaves  his  domicile  and  is  not  hesrd  fmm  any 
taore,  It  ia  ])«nii«Ue  wliich  delerminr^  tKe  peraona]  status  of  a  penuin;  at 
fitBt  it  is  not  ver>'  clearly  distinKULshcil  from  citiinwhip  or  ccioncclion  with 
a  lord's  domain.  During  the  mL>aan'hir  period  one  could  have  a  dorairile: 
(n)  of  orifin,  that  is  the  domicijp  of  the  father  nnd  mother  at  one's  birtli; 
(6)  of  fact,  rcsulttnit  from  eetabliflhinc  onmelf  in  Qome  place  with  intfDt  to 
remain  there;  [{)  oj  law,  in  tho  place  n^ere  nne  baa  a  benefice  or  an  offiee,  und 
only  Id  BO  f&r  aa  malters  relating  ihcr^to  are  concerned:  {(I)  oJ  rkaice,  or  one 
Dgreed  upon  for  the  earrying  out  of  h  cont  ract,  eto. ;  («)  with  reaped  to  marnagt, 
A  reaidence  of  six  montlis  or  one  v«ar  tn  the  purUh;  {fl  with  retpttt  lo  lailaat: 
itrrnju.  1, 12;  Bce(7uiwr,  Ftrriire  (Ubl  );  Civil  Code,  102;  Homeyer,  "Heimath" 
("fieri.  Abh.,"  1852). 
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possibiltty  of  the  return  of  the  absent  man  that  it  presumed 
him  to  be  living  as  long  m  the  eontmry  was  not  proved,  or  as  long 
as  a  hundred  years  had  not  elapsed  aince  the  date  of  his  birth.* 
His  possessions  were  administered  by  a  curator  appointed  at 
the  request  of  the  interested  parties.'  After  a  delay  of  3,  7,  or 
10  years,  according  to  locality,  the  heirs  presumptive*  were  put 
into  a  provisional  possession;  twenty  or  thirty  years  after  the 
last  news  or  the  disappearance,  the  legatees  were  finally  put  in 
possession  by  the  court-  In  such  eases  the  spouse  who  was 
present  could  not  remarry  unless  proof  of  the  death  of  the  one 
who  was  absent  was  produced.* 

§  469.  Incapacity  to  BucceBd,  in  the  very  old  law,  exista  when 
it  is  physically  (demented,  idiots,  lepers,*  children  of  tender  age,* 
women)  or  morally  (ecclesiastics/  moidis,*  people  condemned  to 
capital  punishment)  impossible  for  the  heir  to  be  head  of  the 
family;  *  2d,  when  the  person  whom  the  ties  of  relationship  would 
call  to  succeed  does  not  belong  to  the  house  (alien,  bastard,'"  son 


"  Contra :  Pothixr,  "Introd.  &  la  Cout.  d'Orl.,"  XVII,  no.  7:  there  is  no  pre- 
Huiaptinn  ss  to  whether  he  ia  Wvm^  or  dead ;  it  ia  for  tliosfi  who  have  an  inler- 
oi'm  doing  AO  to  prove  that  heiH  alive.  —  Contrary  To  this  idea,  it  was  allowed: 
(a)  that  he  take  part  in  succeaisionB  opening  far  his  benefit;  [b^  and  that  riKhls 
dependent  upon  thedcatli  of  the  aba<;ntee  could  not  he  cxurciaed  by  the  inter- 
eatcd  parties  (for  extunple,  usufruotj.  Lawn  of  Oct,  5,  1791,  2lst  V«nt.  and 
16th  Fruct.,  year  II. 

"  "Coutume  At  ChAtillon,"  Art.  72  (see  Giraud,  Ferrt^e). 

*  Does  this  meaa  the  nearest  relative  at  the  time  when  ihn  tnktn^  of  poa- 
B^ion  wa^  allowed  or  at  the  time  of  tfie  duappeojance?  Diveisity  in  thct 
Ciistoma:  Slobbc,  loe.  cit..  —  If  the  absentee  ban  left  an  agent  there  are  diffi- 
culties. —  The  spoiLae  who  is  present  call  demnnd  the  dissolution  of  the  com- 
munlty,  and  this  dissolution  becomes  fina.!  or  is  bound  to  take  place  when  a 
final  partition  is  made. 

*  "Novella,"  1J7,  H;  "Atithentioa,  hodie,"  on  I.  7;  "Cod.  Just,,"  "de 
repud. ";  Dig.  Xv  "ae  spooa,,"  19;  Brelonnicr,  see  "Abeente."  C/.,  however, 
P<flhieT,  "C.  de  Mar.,"  106. 

'  "Sutnma  Nortrt.,"  2b,  22. 10;  "Cout.d*  BarSges,"  2  ("p«,"froni  "pecua," 
idiot;  "taros,"  imbecile).  Deaf  mut«:  Bonnefoif,  "Th^ao,"  189Q;  "Roth.," 
176,  and  "Saehsensp.,"  I,  4  (lepers).  Dwarf§,  henna phrodi Irs,  etciSfhrneder, 
737.  Ab  tohennnphroditea,  p/.Zeys  "LeNU,"  6  6;  Pod.  II,  176, 178  (baatarda). 

'  Probability  of  their  living?  Cf.  "AJnm,/'  92;  "Wis.,"  4,  2,  17;  Stobbe, 
^  37,  280.  According  to  several  of  the  Scandinai-ian  laws  a  child  can  only 
inherit  if  he  has  eaten  or  been  bantiEcd.  —  Ah  to  the  rule,  "  Inftuis  coneeptua 
pro  nato  habetur,"  cj,  Lambert,  "Stipul.  pour  Autrui,"  p.  183. 

'  "Cout.  de  Barfgra,"  l;  LoffMi,  3431  Slobbc,  V,  17. 

'  AccordinR  to  the  Roman  and  the  canon  law,  the  monk  Bucceeds  to  hia  rcltk- 
tives  and  trsQstnita  this  eUOC^sion  to  th-e  monaat^ir.  Bjt  the  Customary  law 
places  him  under  a  disability;  he  con  neither  bueeeed  for  hia  ow&  advantage 
nor  for  that  of  the  monaatery:  Loueel,  345;  pmt,  "Persons";  Londry,  "Mort 
civile  des  Relig.,"  1900  Cbibl.) ;  StoUe,  V,  18;  Laws  of  Feb.  20,  March  26,  and 
Oct.  14.  1790;  of  the  18th  Vend.,  year  II. 

*  "Humma  Norm.,"  25.  9. 

"  "Wie.,''  4,  6;  '^Bai.,"  14,  8.    Children  bom  of  an  incsatuoUB  union: 
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who  is  emancipated  or  who  has.  founded  a  separate  home,*^  daugh- 
ters married  outside  of  tJie  house  or  is  set  aside  owing  to  the 
application  of  the  seigniorial  right  (for  example,  he  13  a  serf). 
Capacity  to  succeed  even  depends  sometimes  upon  equality  of 
status  with  the  deceased;  thus,  the  plebeian  cannot  succeed 
to  the  noble  in  certain  localities.*  Many  of  these  incapacities 
disappeared  in  the  later  law,  which  was  e9f)ecially  coacenied 
with  carf^-ing  out  the  probable  nnshea  of  the  deceased.  However, 
the  incapacity  of  aliens,  bastards  and  monks  remained,  and  we 
have  seen  what  happened  with  regard  to  tlie  exclusion  of  daughters, 
[jegal  ijersons  or  people  in  mortmain  were  not  always  deprived,  of 
the  right  of  succeeding;  thus  the  monastery  took  the  possessions 
of  the  monks  when  they  died. 

g  470.  DliinhftrltanBe.  —  This  principle  was  contrary  to  the 
spirit  of  the  very  old  law.  according  to  which  one  can  no  more 
take  away  from  a  person  the  status  of  being  an  heir  than  one  can 
confer  tt  upon  hua;  *  at  the  same  timCi  the  "foris  familiatio"  or 
expulsion  from  the  family  produced  the  same  effects.*  In  its  final 
ff>rm  disinheritance  was  borrowed  in  the  countries  of  the  Customs 
from  tlie  Roman  law,  and  the  judicial  praetioe  of  the  countries  of 
written  law.  In  the  thirteenth  century  a  testator  could  deprive 
his  heirs  of  only  the  "disposable"  portion  of  his  estate;  they 
kept  the  legal  share  and  the  reserve  share; '  under  these  conditions 
the  simplest  means  of  disinheriting  one's  heirs  was  to  grant  one's 
"disposable''  possessions  on  somebody  other  than  they.  When  it 
became  lawful  to  oust  them  of  the  entire  succession.'  and  this  is 


"Sal.  em.."  U.  16:  "Uut.."  32;  "Roth.,"  18fi;  "Alftm.,"  89;  "Wia.,"  8,  S; 
"Cod.  Thfod..'*  UI,  12.  —  R.  CaiOtmcr,  ''Adiain.  et  Conf.,"  129. 

'  Antioipatcd  partHion  between  father  and  chQdren,  post.,  "Redet^-ktioo"; 

"8*1, '■  60;  ■■Montpellier.''  5S.  ~Fr«un4,"  Was  in  der  Were  vewtirbt,"  IWO, 

*  "Roth.,"  ISl;  "Lint.,"  2  (prli  "in  papilla  in  cft.Hft"l.  Antkipati^d  n- 
Duncifttiona  of  auwesaion,  cf.  "Z.  S.  S.,  G.  A.,"  1889,  202. 

*  '-Sachsensp.,"  I,  17,  33. 

*  "Wis.,"  4. 5. 1;  "Roth.,"  71,  61,  188;  "Bai.,"  I;  "Sm,"  16,  82;  "Burg.." 
24;  "L.  Alam.."  1;  "Faui  Capit  ,"  lit.  328;  5<ArW«-.333. 

'  In  the  harbanan  laws  ana  the  Capitularifa  in  disinherit  mrsna  to  ntienat* 
one's  poesmsions;  but  we  have  seen  that  rcstrirtions  werr  plated  upon  ihp  free- 
dom of  alienation;  (WriMW,  5;  "Liut,,"  105;  "Salt.,"  &4:  Capitularv  f>f  fiH- 
827,  c.  8.  etc.  {1.  31?,  114);  Dig,  X,  "qui  filii  a,,"  4,  17,  UGnm't,  '"R,  A. '* 
482.  —  On  the  forewearing,  tf.  P.  dt  Fontainn,  p.  78;  Bta^imaMit,  (JO,  7; 
"A.  C,  .*rtoiB,"  7,  7;  DartaU,  "  Now.  Et.,"  pp.  342,  89  (Greek  law). 

'  P.rfefontotnw.as,  W;  44, 10;  BOTwrnonffir,  12, 17;  "Abs  do  J^r  ,"  "Cdc* 
fl.,"  239;  Bautarie,  1. 103:  ''Anion,"  251 ;  "Maine,"  369; "  Tours,"  288;  Petfiu, 
••Act.forens;'  V.31; -SeWabensp  ,"  1,  17;  11,122.  fy."Petnu,-  1. 15*»g[. 

'  Ordinance  of  1560'  ChassnMut,  ''Cons,  Burg,  de  Succ..''  13.  2.  Cj. 
mcIuKion  of  dauglitera,  foris  familiatio."  —  Fothier.  "Succ  ,"  1. 2.  i.Fcrntrt, 
on  "  Paris,"  318-  —  As  to  the  poaition  of  the  children  of  the  man  diaioherUed, 
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what  was  accepted  at  least  by  the  Mxteenth  century,  a  fiirmal 
declaration  became  necessary  (will,  notarial  deed,  or  decUration 
before  the  judffe),  wiiich  moreover  had  no  effect  unless  it  were 
based  upon  a  just  ground  which  was  expressly  redtwl.'  ThoUKh 
this  requirement  did  not  apply  to  the  "disposable"  portion,  the 
courts  found  a  means  of  protecting  the  interests  of  the  family, 
which  were  liable  to  he  too  readily  sacrificed;  at  the  end  of  the 
sixteenth  century  it  amtulled  disposab  wliich  were  inspired,  not 
by  a  desire  to  ;g:ratify  the  legatee,  but  by  hatred  or  auger  against 
an  heir  (action  "ah  irato").*  This  nice  search  for  motive  left 
the  tribunals  a  great  latitude.  Just  as  disinheritance  was  ham- 
pered by  formahties,  so  was  its  revocaUou  msAe  easy;  it  could 
be  implied,  —  for  example,  it  might  result  from  the  fiict  that  the 
man  disinherited  had  been  received  by  the  man  disinheriting 
and  had  lived  with  hira;  it  was  even  presumed,  when  he  had 
rendered  him  great  services,"  The  Decree  of  9th  Fructidor,  year 
II,  abolished  disinheritance,  and  the  Civil  Code  has  not  rt!-estab- 
lished  it.*  —  omoious  dialnheritancs,  which  was  also  abolished 
by  the  Revolutionary  law.  pennitted  the  father  of  the  family  to 
"set  up"  his  grandchildren  and  disinherit  his  prodigal  sons.  By 
this  means  results  analogous  to  those  of  a  spendthrift  guardian- 
ship were  arrived  at,  while  avoiding  the  scandal  which  comes  with 
the  latter;  the  son  who  was  disinherited  received  an  allowance 
for  his  support,  or  else  the  usufruct  of  the  succession, 

§  471.  DiBquBUficatlon    is  only  an  implied  disiiilieritance  pro- 

cJ.Ricard.  "Don,,"  III,  951;  Renvason,  ■■Proprea."  II. 7,  6;  "T.  A.  C,  Norm.," 
10:  refusal  (vf  a  marriage  portion  to  thv  JaiigJiUjr  who  lives  "  liiiurio§e." 

'  In  the  aixteenth  century  it  was  URnxKi  thul  the  enumeration  of  ju*t  cmwM 
of  disinlieritsJife  wliich  it  eonl^ined  ahould  be  Iwrrowed  from  the  "Novella," 
115,  r..  3,  and  to  them  was  addod  tnarriiige  without  the  conecot  o!  father  and 
mother;  lieaiimanoir,  12,  17;  "El.  de  Ht.  Louisj''  I,  144;  "A.  C,  Bret.,"  4tt5i 
"Ord,"  o-f  155G;  15"9, 41;  Declaration  of  I63D.  Pisinheriting  and.  revocation  of 
Bits  because  of  ii)Kratitu<l<.f  fur  a  long  tiniQ  b^n  applied  ia  tlun  vaae: 
SU>hi>t!,  S  253;  Schtofdi-r,  "Z.  It.  G.,"  IX,  140  (texts);  " SachseiMp.,"  I,  5:  the 
mur-unijiict  of  the  daughter  does  not  mkkc  her  Iohc  her  rightx  of  aucc^Aion. 
Ceinini,  various  CuslomH:  "T-  A-  C,  Bret.,"  p.  507.  ed.  P.  — Ouuidc  of  legal 
just  cauBCS,  was  difiimlieritinK  pOBBible  for  aomo  serious  reaaon?  Controvctay: 
PotkitT.  1,  2,  4;  FuTgaU,  "Teat.,"  8,  2,  92. 

'  The  Civil  C<>d»  no  longer  recogniics  the  action  "ab  irnto."  The  Law  of 
Niv.,  year  II,  did  not  allow  colkl«ral«  to  be  excluded  and  had  tliuti  remlured 
the  ai^tion  "ab  arato"  on  their  beluJf  oaeleaa.  As  to  diainlicritance  "oum 
eloitio,"  cf.  Ricard.  "Don,,"  I,  630. 

»  Law  "si  furirjeo  "  (DiB.,  27,  10,  16i  "  Arr.  Pari.  PariH,"  16U,  J625);  Jticard, 
"l>on.."  Ill,  liaO;  hthtun.  -Succ,"  III,  5,  2;  see  Dcnifwr/. 

"  Lawfl  of  Oct.  14,  Nov.  14,  1702,  Wh  Fnicl.,  year  11^  Art.  20;  Safnae, 
pp.  308,  a75. 

»  Dig.,  34,  6:  Argaa,  11,  20;  bob  Peniin,  Gvyot  (bibl.);  Orndrtm,  "TIi^" 
1889. 
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nounced  by  the  law  after  the  death  of  the  deceased  when  circum- 
stances have  prevented  the  latter  from  ma,king  use  of  the  power 
of  disinheriting,'  —  for  example,  because  his  heir  had  attempted 
to  kill  him.^  The  causes  for  disqualification  were  the  same  as 
those  of  disinheriting,^  and  they  produced  analo^us  effects. 

§472.  The  Bfil«  of  the  Heir.*  — The  heir  in  Roman  law  per- 
petuated the  person  of  the  de<rea$ed.  In  French  law  the  patri- 
mony was  divided  into  several  masses.  They  had  not  been  able 
to  aecept  the  fiction  that  the  deceased  and  his  successor  were  one 
person.  The  heir  rather  resembled  one  functionary  who  takes 
the  place  of  another,  and  who  is  not  held  bound  by  the  obligations 
of  the  latter  as  far  as  every  detail  is  concerned;  he  became  the 
head  of  the  family  in  his  turn  and  exercised  the  powers  of  his 
predecessor,  but  he  did  not  inherit  the  personality  of  his  pre»leoe»- 
Bor.  This  is  not  the  same  as  salving  that  he  may  be  compare*!  to 
the  mere  grantee  by  specific  titles,'  For  each  of  the  masses  of 
the  inlieritance,  the  succession  vests  by  "universal"  or  joint  titlg, 
in  this  sense,  that  one  takes  a  mass  of  pMJSsessions  and  not  iso- 
lated pieces  of  property,  one  Ijy  one;  and  also  in  this  sense,  that 
one  assumes  the  legal  status  of  one's  ancestor,  and  not  that 
one  creates  for  oneself  an  entirely  new  status  haWng  no  connec- 
tion with  the  preceding  one.'  The  Ilomans  pushed  the  notion  of 

■  Thus  it  is  possible  to  grant  a  pardon,  but  tliia  is  aa  longer  done,  for  di^ 
qunl]|i<^atir)9i  in  a  ptiblic  penalty. 

»  -Roth,."  m;  "Fris.."  ID,  1;  "SftcliwnBp.,"  Ill,  BA.  Z;  Siobht.  V,  15. 

'  Generally  spt^sking,  the  sui^ct^ion  is  not  coniiacBtrd,  but  >t  posFic^  to  llic 
out  degr(!«  of  kin.  It  sffixai,  liowiivoi-,  th^t  ori^nutly  tlic  •['hiliimi  uf  the  per- 
son idisqutjifi«d  u-erc  punuhod  Iwcaafe  of  tht'ir  fnther'g  ufTenau:  "SmtimA 
Norm. ,'^22,  10;  J.  Lecoq,  "g.,"  296;  Lebrun,  3.  1),  10.  But  HothUr,  1,2,  4,  8, 
prali»u  oRainst  tliis  doplrine:  Bomh^tv,  1, 3Si.  Cbildrpncf  beretics  and  of  IhuM 
condeiuncij  for  hiKh  treason,  etc. :  Sfnblx-.  V,  16. 

*  Cf.  Bliidalonr  II,  2U  (i>nc  id>bot  suocecdn  to  another,  etc.);  Itambfrt.  I. 
279  (in  1S361:  the  kinK  is  nat  held  boiind  to  paj-  the  dcbw  of  hSa  predecessor; 
'-.Souver,,"  IV,  10. 

*■  It  may  b«  that  originally  the  iaheritoncc  of  roovableo  did  not  differ  vcir 
much  from  a  mere  occupatloa  aflecUng  things  which  had  been  abaadooM. 
Cf.  "iusBiwIii," 

U  14  diflBcult  \r>  see  anvthirg  but  an  ao<]Uisition  by  some  speciul  riRht  in 
the  suir^ceasion  to  the  "GpinJe,  "  to  the  "  Hoergmith  "  {cf.  thp  English  "  heriot,"' 
PaUofk  aiui  MaiiVind,  2'W;  II,  257).  And  if  one  wUhe»  to  get  soino  idoa  of 
the  |)09.sjbilitins  of  the  parceling  of  an  itiheritanrp,  one  has  only  to  suppose  with 
PoUock  aiui  Mailtand,  II,  253,  the  csist^ncp  of  a  succession  in  which  a  spHl 
and  a  rcaplit  take  place^  irhLch,  result  in  four  portions,  and  io  eanh  portion 
propierty  aome  of  wtich  is  subic^t  to  the  comratm  law,  dome  to  the  CuMtoia  ot 
Uavclkind.  and  some  to  the  Cufltom  of  BoroiiRh  Knulish;  should  thcrr  bo 
heirs  for  each  one  of  theae  mib-aucwjaaiotia,  the  rtsull  w-ml-l  be  inrinitevimatly 
small  portionn.  Tht  (([cneral  right  then  bMom^  v*ry  much  like  a  spwiii 
right.  But  at  the  auaf  time  c^^t^  c&n  undorslund  the  adoption  of  the  Reinan 
ideas  as  to  the  "aucoessio  in  universum  jug  defuncti."  if  one  will  observe  with 
HeasUr,  II,  525,  that  the  Gernuinic  heir  ordinarily  succeeds  to  the  getunl 
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succession  by  "universal"  title  to  its  utmost  consequences  and 
merged  the  persooality  of  the  heir  with  that  of  the  deceased 
("suocessio  in  umversum  jus  defuncti").  The  old  Frencit  law 
stopped  halfway,  either  because  of  the  personal  character  of 
debts  or  the  fact  that  they  could  not  be  transmitted,  or  else  be- 
cause of  the  distuictioos  made  between  the  possessions  of  the  fam- 
ily and  tlie  personal  possessions,  between  the  house  and  the  lineage. 
But  the  early  conception  of  the  part  played  by  the  heir  was  little 
by  little  effaced,  in  proportion  as  its  peculiarities  disappeared 
or  became  less;  for  example,  when  the  obligation  lost  its  personal 
character,  the  debts  of  the  deceased,  passed  qiute  naturally  to  the 
heir,  together  with  his  possessions.'  Thus  they  returned  to  the 
lioman  conceptions.  These  tliey  found  in  perfect  harmony  with 
the  very  powerful  idea  of  moral  and  economic  mutual  respon- 
sibility of  relationship  under  the  Old  Regime;  the  son  would  have 
thought  himself  dishonored  in  not  pajing,  even  out  of  his  own  pos- 
sessions, the  debts  of  his  father;  and  the  third  party  in  negotiating 
with  the  father  relied  upon  the  son,  and,  in  fact,  upon  the  whole 
household.  Thus  the  liabilities  were  closely  united  to  the  assets, 
all  the  elements  of  the  patrimony  tended  to  form  but  a  single 
mass.'' 

By  an  early  combination  of  the  Roman  law  and  the  Custom- 
ary ideas,  two  categories  of  "universal"  heirs  were  to  be  distin- 
guished,—  1st,  heirs  or  persons  who  perpetuated  the  person; 
2d,  mere  successors  to  the  possessions.  The  former  were  the  law- 
ful relatives  who  inherited  upon  Intestacy;  the  latter  were  irregu- 

Bhare.  He  is  not  a  "  univeTsal "  hnjir,  but  he  is  an  heir  by  "  umvoiaal ' '  riRht  (e/. 
"L,  .'^al.,"  50,  58:  "facultaa,"  "fortuiia";  "Lint.,"  20:  "substantia ";  "AJam," 
3.5,  57,  "'Eim-ditits";  '■SadL'<i?nsp.,'"  1.  fl.  2:  "erne,"  meaninK  tUI  tin?  property 
loft).  TttkiiiK  poa§esaioii()f  the  house  of  the  deteaseil,  at  lea^t,  in  I'crt.iiin  [ilafi's; 
(or  example,  in  NetTlauJe;  this,  aymboliaps  iaiieri Lance.  In  the  pptitiou  for 
inheritance  one  proves  one's  title  I.0  k  apainat  anybody  who  posserwtai  "pro 
herede"  or  "pro  posaeaMre."  Cf.  PoUark  and  MaiUniiti,  II,  2.53,  Fvr  Hpuwier 
the  conc^ptioa  of  the  patrimony  ("  VermOKen"  )  is  economia  ancl  not  juridicaj; 
all  the  rights  iLnd  abhgations  d<sigaa.t^sl  hy  thin  ar«,  in  fatt,  only  one.  Cf. 
Zeys,  "'  Le  Nil "  (a  great  number  of  heirs) ,   C/.  Biaekslone,  11,  29. 

■  Canon  l&w:  The  son  is  held  "juxta  facultates"  for  the  debt.4  of  bm  father 
in  order  to  save  tlii;  hoiiI  of  tiie  latter  (restitutiona);  Di^.  X.  3,  28,  14;  5,  12, 
5;  5,  19,  S;  5,  39.  2H;  Slobbe,  V,  60. 

*  WTiat  dow  the  inheritance  include?  There  are  rights  that  die  with  l\mr 
holder;  for  example,  the  family  riRhts.  The  inheritance  is  undcretood  to  apply 
to  the  rights  and  obliKations  which  to  malte  up  the  patrimoTiy;  and,  again, 
certivin  of  these  ngkUt  c&nnot  be  tronamitted  (for  example,  tbo  usufruct). 
As  to  the  character Qf  claims  anddebta,  cf,  antt.  At  ud  early  tim^  claims  oould 
be  tmnsferr&d  in  the  sawfr  wny  aa  corporeal  nbjwMa.  As  tn  clebt«,  pa*t  and 
Heuiler,  U,  540.  From  the  aiiceeiision  the  Grepk  law  cxpludes  the  right  to 
pursue  the  murdorer  and  the  right  to  marry  the  daughter  left  aa  an  heir  where 
there  is  no  mule  issue,  etc. :  Dareate,  "  Nouv.  Et.,"  00. 
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lar  successors  upon  intestacy,  such  as  the  Treasury.  In  the  former 
the  Uw  saw  a  survival  of  the  pem»n  of  the  deceased;  if  they  were 
heii3  of  the  body,  this  was  natural  enough;  if  they  were  other  rel- 
atives, it  was  not  hard  to  apply  the  same  theory'.  But  the  second 
dass  above  mendoned  was  scarcely  in  harmony  with  the  Ciisti>iii* 
ai^'  principles;  there  was  not  much  inclination  to  strengthen  their 
rights  by  regarding  them  as  perpetuators  of  the  perwn;  the  dis- 
favor which  fell  upon  them  resulted  iu  their  being  left  in  their 
original  position,  which  corresponded  pretty  cearty  to  thAt  of 
legatees  in  the  Roman  legislation.* 

§  473.  Aequlramsnt  of  a  Titl«  by  IiiLberituiee  took  place  by 
operation  of  law,  without  formalities  and  without  ati  act  of  ac- 
ceptance. This  was  as  logically  demanded  by  the  family  joint 
ownership.  The  heir  did  not  have  to  accept;  if  he  made  no  re- 
nuociation.  the  auccession  belonged  to  him  from  the  moment  of 
the  death  of  the  deceased.*  One  can  ev^n  say  that  a  reouaciatioa 
would  have  had  scarcely  any  object,  as  long  as  the  heir  was  not 
held  for  the  debts,  or  was  only  held  for  them  to  a  limited  extent; 
he  had  a  chance  of  wiiming  and  ran  no  rbk  of  losing.  The  annoy- 
ing formalities  imposed  on  a  renunciation  (after  the  law  came 
to  allow  it),  and  the  disfavor  shonm  to  the  Roman  pn^'ilege  of 
demanding  inventor^'  (before  acceptance)  show  the  legislator's 
repnenuce  to  the  idea  of  ati  heir's  rciusal  to  act.  For  the  descend- 
ants of  tbedecc*sed,  esp«<"ially,  the  preser\-ation  of  the  house  w»s 
a  3Bcred  duty.  Suitable  enough  as  this  principle  was  for  the  tDcm- 
bers  of  the  family  who  formed  a  part  of  the  house  i^.  in  Rotnau 
law  the  dpde  of  the  "  sui ")  it  was  equally  inappropriate  tor  distaitt 
relati'\-es  and  "a  fortiori "  for  irregular  successors  and  legatees.  It 
would  have  been  natural  to  exact  an  acceptanoe  from  them,  and 
even  to  require  thtin  to  tnake  proof  of  their  rights;'  and  it  would 

<  Liftd.  VH,  313;  La.  Thaamauiin,  oo  "Beny,-'  19.  0;  A*r»m,  U,  19; 
ffnfWMT,  CSOl 

*  \o  inbcriUDW  in  aberaaee  bmrnfcnh:  "L.  Feud.,''  1,  14;  i,  1,  11,  33. 
And.  coasraiiealljr,  abo.  truBiDBBioa  at  iha  iiiiiiiimiiii.  nmply  becMM of  thm 

fact  that  it  m  opn,  to  the  bcin  vt  tbft  bar:  fVtiili.  tV.  I23>.  The  m  iiiiia, 

mCkd,  wMoricially  ■citing  BKMg  than  the  iMakbtw 

Milji  riiiiii  -T  r  r^'^n  mi  mil  ^iwiMiiiafiMiihi "  f  cr. 

rUu:  hew  br  iiimiiwilj ;  Bnb.  fiOO. 

■  'Tit  Ht-V —  — 1—  —  -tt-^i^.    iliii  ilii  I II  ||„ 

Sbontna  the  Imv  hnoBftf  «4t4iapt«d  to  pUc*  ri^  iinlii  ihii  jinlwihi 
af  tbt  bv,       MoietuMB  the  pahfie  Mth«rft7  iudK  in<<nwJ  Vrraiw  af 

Ihii  liihiii  llial  il  liail  aiwit  iiiwimwiiiiiii    Ihn  hik  wm  a^wl  In  raiai 

that  In  was  the  ine  heir:  h»  ma  pot  ta  pemm^am  oolr  after  hn  had  paid  far 
iL  Ba—tunaa  dbMc  anthari^  went  ao  hr  a«  to  SnuidaK  the  iiiBiuwiun  «^ 
aMty^ycrm-thBaet  uta  to  the  hew  afta- tttyiug  paid  the  debu.  TWb*^ 
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have  b«n  natural  to  hold  that  prolonged  silence  would  cany  with 
it  the  loss  of  their  rights  of  inheritance,'  But  the  old  law  did 
not  go  so  far;  it  merely  treated  the  heirs  or  successors  on  intest- 
acy in  a.  different  manner  from  testamentary  successors;  the  latter 
were  not  allowed  to  have  the  immediate  exercise  of  their  rights;  it 
was  necessary  for  them  to  demand  the  delivery  of  their  inher- 
itance from  the  lawful  heirs,  and  in  case  of  a  refusal,  to  have 
themsclveu  put  in  possession  by  the  law. 

I  474.  HerBditajy  Selflln.  — -  Before  any  physical  entry  on  the 
property,  the  lawful  heir  is  considered  as  being  in  possession,  by 
operation  of  law  at  the  death  of  the  deceased.  The  latter  is  con- 
sidered as  having  himself  put  the  heir  in  possession  at  the  moment 
of  his  death:  the  daad  enfaoOB  the  lifing.^  The  result  of  this 
fortQula  is  that  the  heir,  from  the  moment  of  the  death,  has  all 
the  advantages  of  possession  and  cannot  be  deprived  of  them,  — 
th(i  right  to  the  profits,  the  rfile  of  defendant  in  suits  for  the 
property-title,  the  bringing  of  actions  for  possession,'  the  continu- 
ation of  the  prescriptive  possession  of  his  ancestor,  and  "a  forttturi" 
the  power  of  taking  possession  by  his  own  authority,  without  the 
intervention  of  the  lord  or  the  law,"*  of  the  property  belonging  to 

fcrth  the  practice  rtf  the  inventory  became  generiU.  Tliua  Uiroiigh  the  Cuslwma 
the  privilege  of  inventory  was  arrived  at.  What  actually  tuok  place  was  uu 
entry  upon  l.lie  land  regiafccra.    CJ.  Stdbbe,  V,  31. 

'  Were  the  rule,  "Fructus  augent  lnjreditfttcin,"  and  the  Juventian  Sctute 
Decree,  which  were  rojcctwJ  hy  the  Civil  Code,  13S,  applied  in  the  old  law? 
No,  acoordtDtc  to  Polhier,  "Propr.,"  no.  429.  —  Are  sales  laade  by  the  heir 
appaxf nt  vaJid  bmciiiise  of  the  rule, Error  conunmiiBfiicit  jua"?  Il  La  doubtful. 

>  "Mortuiia  aaisit  vivum":  "Olim"  1,  452,  IS  (in  1259>;  II,  517,  9;  U, 
fi66,  a,  etc.;  J.  d'lhdin,  151;  "Et.  de  St.  Loub,"  II,  4;  Btawrmmir,  27,  2;  41, 
fl;  '^Conat.  du  ChAt.."  p.  63;  Desmarc^,  LII,  234,  SSd;  "Gr  Cout.,"  pp.  233, 
2S7,  a04,  357;  Boularic.  p.  128;  "StU,  Part,,"  28,  6;  ^'i'uris,"  318;  Loysel.  317; 
"Arr,  de  Lamoi^on,'  "Succ,"  1,  2;  see  flaiTiiMu,  "Der  Todte  erbt  dea 
l^nbpntliig'.'n "  (iiuddle  of  the  fifteenth  century,  WeMt*ni  GemiiLnv).  The 
"Bftchsenap.,"  6, 1 1 3,  83,  already  said  Lhat  with  regard  trt  Hvin  and  othei'  prop- 
erty the  deceased  transttiiU  the  Gcwere"  of  the  property  to  the  heir  together 
wiUi  the  property  itaelf  ("poBBesaionera  bene&e'ii  Biv\it  et  beneheium  ),  — 
Gluvuilie,  9,  1,  4,  6,  2;  11,  1,  3;  13,  8;  ■Sumnia.  Norm.,"  35;  see  Ragueau.  Cf. 
'•Ass.  de  J6r.,"  "Abr.  C.  des  B.,"^  47.  57. 

•  J.  PcAer.  "Inat-de  Interd,"  {-StyluB  CuriK Francife ").  5"retm.,"r;  "Gr. 
Cout.,"  II,  31.  —  Cf.  the  Norman  law;  writ  of  "saisina  imlccesaoria" :  "T.  A.  C, 
Norm.,"  74;  "Gr.  Cout-,"  II,  21:  "aaiaina  dtfuncti  dMcendit  in  vivum"; 
Blacifh'ne,  II,  14:  "fiaiaina  facit  stipitcm  "  (French  iranslatioa.  III,  20). 

'  "Gr.  Cout,.*'  II,_21;"Stil.  l>rl.,"  Ill,  28;  "T.  A,  C„  Bret.,"  66,  MO:the 
d^-aA  pilta  the  living  in  poesea.^ion  in  the  dire<'t  |iii<?,  the  law  ia  the  collat<'ral 
line.  —  In  the  German  Iilw  the  putting  in.  Itgal  poiuisiian,  is  frequent  and 
the  Hj'inbolipsJ  taking  poasMBioa  by  the  heir  also  (for  example,  he  pUees 
himself  upon  the  arat  reserved  for  the  head  of  the  family,  etc.).  In  the  Nether- 
Uods  the'  heir  lias  his  title  recoEnized  at  law  and,  following  the  judgment,  pub- 
Soly  takes  possession  of  llie  house  of  tlie  deceased  by  taking  hold  of  the  door 
iriui  hia  hand  anJ  placing  his  foot  up^m  the  threahultl  (".Sevang  an  Thuie 
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the  succession,  movables  op  immovables,  personal  belongings  or 
acquests,  freeholds  or  copyholds.'  This  priviiefje  belonged  only 
to  the  heirs  at  law,^  —  to  descendants  and  ascendants  first  of  all, 
and  only  towards  the  sixteenth  century  to  the  collaterals  them- 
selves. A  few  Customs  extended  it  to  successors  appointed  by 
will.*  On  the  other  hand,  the  seiiin  of  the  movables  was  ver^^ 
^Qerally  vested  in  the  testamentary  executors,  3o  as  to  enable 
them  to  fuLQII  their  duties,* 

Upon  this  question  of  the  acquiring  of  possession  of  the  inherit- 
ance, the  Customary  law  was  distinct  from  the  Roman  legislation; 
for,  according  to  the  latter,  the  heir  should  only  have  possession 
by  ■virtue  of  taking  possession  in  fact.*  The  history  of  tlie  theory 
of  possession  at  Rome  will  alone  enable  one  to  understand  why 
the  Roman  heir,  succeeding  "  in  universum  jus  defunct!/'  was  not 

und  Schwclk")-  In  Southprn  Germany  the  intcn-ention  of  the  l«w  ifl  sUU 
more  clearly  marked:  h'lobbe,  V,  34,  26;  Htuetin;  9p.  cU.  According  to  %omt 
tbdie  W>efe  bothifi)^  more  tliali  useful  rormalities,  having  notbing  rai>«'btiA] 
about  them.  Othi^n*  thi&k  thut  ai-iginally  th«  poASMeion  ni  th«  mh^rit^(>e  CAtt 
only  be  acquired  by  means  of  tte  carrying  out  of  Uie  "Anevang"  by  the  h<?ir 
upon  his  omi  iniliutive  or  follox^in^  lh(i  intt-rventioti  of  the  law;  in  time  ihc 
"Ancvamt"  muni  lima  liavo  flpRenf-ruted  into  a  mere  fonnality,  and  Ihrou^ 
th«  farl  of  the  death  alone  the  heir  found  \ixaX  be  acquired  the  ovnenihip  aad 
the  possession  ("civiliKiinift")  of  I  he  iiihcritance  at  one  and  the  aame  timi-.  — - 
In  English  law  ihe  heir  before  havin^i  tnkeri  possession  (eoty)  haB  llie  aeuio 
only  iiL  and  not  in  d«^;  \k  could  not  b<^Q  an  action  ol  trespan  againat 
a  third  party  who  iniKht  encroach  upon  hia  rlKhtfl.  An  to  rights  of  fnir>'  an<l  x\k 
ftssiics  of  Diort  d'ftn*:(*tor,"  vf.  anlr,  Chup.  II,  Topir  jv,  (270,  and  [j<hr. 
p,  701-  Thp  hifv  i>i  llie  [wrHonal  property  itmat  ifs\  for  ndoiiiu.-'trnsioo  of  it  at 
tb*  hands  of  the  law.  —  Cf.  the  Civil  Code,  724  ,  7R9:  puttinf;  in  poiti'^si'-a  <.f 
irrpgiUar  sucwfisors.  —  Italy,  PerliU,  IV,  125.  —  Cf.  "T.  A,  C-.  Brpt  „"  6ft, 

1  Even  as  late  as  th*  fourtepnlh  century  the  lord  ia  jjiven  tne  seisin  liKnrr 
the  heir  (in  the  pase  of  fiefs):  "Gr.  Cout.,"  11,  19;  II,  27  fpp.  234.  34t5,  .IfiZJ; 
Dtximret,  234  (local  nuatoma  aliU  r«]ulre  the  tonl  to  be  givpn  Ihe  Hciain); 
Varin,  "Arch.  Ifg.  de  R«m§,"  I,  662,  711,  —  But  oa  to  fiefs  thenwdvrs.  in 
the  end  theacisin  of  the  lord  rnme  tobedisprnsed  with.  The  right  of  the  family 
did  away  with  It,  —  Cf.,  however,  Glanvn,  VII,  487  (evolution  m  the  oppoeiie 
dirertbn!;  "Artois,"  6. 

'  Thr  seisin  in  individual  and  not  collectii.tf;  >t  is  confcrre'l  upon  the  "nearest 
heir  and  the  one  best  able  to  sUcrecd,"  and  not  Upon,  the  entire  lineage:  "Et. 
(le  St.  Louis,"  II,  4;  "PariB,"  318;  "  Joeliw,"  16,  2.  Each  heir  is  «eis4?d  of  his 
eharc.  rmd  not  of  the  whole.  Controversy  upon  tneM>  ywintH,  which  bear  rather 
upon  ihp  acquiremenl  of  the  ownerahip:  Bltmdeov,  '"SCp.  dea  Pair."  p.  652, 
—  Pothier,  "Succ,"  3, 2,  4;  fem*r#.  on  " Paris,"  318;  Denitart.  see  '■Heriiier," 
S,  2. 

•  "Stil.  Pari.,"  28.  10;  "Gr.  Cout.,"  p.  282;  Mamwr,  II.  33;  XI, 34.  —  Seisin 
to  thcappoinied  heir:  "Olim,"  11,  556,  3;  "Bount  ,"  3,  48;  "Berry,"  19, 
"Niv,."  ''Don.."  12;  Polhifr.  "Sucr.."  p.  Ill  fed.  B.\:  countriets of  irrilten  Inw. 
But  thia  only  cootenipiates  '.tie  acquirotnejit  of  the  ownership.   Italy  (Modcna, 
Rome,  etc.)  I  PrrtiU,  IV,  122.  —  Vf.  Beaumanoir,  30,  38;  i*yi</,  812  fI  wo. 

•  "Olim,"  II,  255,  9;  Beaunanmr.  12,  (S. 

'  There  arc  thPM  hypothwwa  to  aewunt  for  neisin:  Int.  Roman  erifpn 
(Planioll;  2d.  Germanic  origin  -fHrnislfT);  3d,  Customary  origin  {reactinn 
agaioat  feudal  oxantiun)  (Laurii^rfi).  Cf.  nynopHU  ol  these  syataoa  in  "K. 
crit.,"  1891,  584  {Dulourmantelle). 
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invested  with  the  possession  and  the  ownership  at  one  and  the 
same  time.  That  is  what  we  have  to  explain.  One  is  accustomed 
to  taking  the  question  backwards,  and,  consequentlyf  to  ask,  by 
what  peculiarities  was  possession  found  to  be  acquired  by  the 
heir  in  the  Gennanic  law  immediately  after  the  death  of  his  an- 
cestors? In  truth,  it  is  a  perfectly  natural  consequence  of  his  situa- 
tion "de  facto,"  and  the  usual  course  is  for  possession  and  ownership 
not  to  be  separated.  The  heir,  who  is  most  often  the  son  or  the 
grandson  of  the  deceased,  lived  under  the  same  roof  with  him;  he 
was  at  the  same  time  joint  owner  and  joint  possessor  of  the  family 
property.  In  saying  that  he  had  the  seisin  from  the  moment  of 
the  death,  they  were  not  expressing  a  fictiop,  but  a  reality  md  a 
positive  faet.  The  same  could  not  he  said,  it  is  true,  "vAth  regard 
to  collaterals;  but,  again,  it  would  have  been  more  difficult  to 
concede  tliem  the  seisin.  When  the  formation  of  the  family  became 
modified,  this  principle  seemed  to  lose  its  reason  for  existing;  it 
was  the  object  of  the  attacks  of  the  Romanists,  who  held  It  to  be 
a  veritable  heresy; '  but  the  practical  advantages  which  it  offered 
were  its  salvation,  and  it  is  again  met  with  in  the  Civil  Code,  Art. 
734.  By  declaring  that  the  heir  was  seised  "a  die  mortis,"  usur^ 
pations  were  made  more  difficult;  his  interests  could  no  longer  be 
jeopardized  by  mere  accident,  an  unforeseen  absence,  or  a  lack 
of  knowledge  of  the  death.  The  advantage  was  also  gained  of  his 
escaping  from  the  payments  of  the  seigniorial  profits  which  were 
demanded  In  caae3  of  change  in  fiefs  and  copyholds  brought  about 
by  death,  under  the  pretext  that  the  lord  had  to  give  the  seisin  or 
invest  the  new  vassal  and  the  new  copyholder.  These  pretensions 
could  be  replied  to  by  saying  that  it  was  not  the  lord,  but  the  de- 
ceased who  gave  the  seisin  or  invested  the  heir;  the  formula.  "The 
dead  gives  the  seisin  to  the  hving,"  was  perhaps  invented  as  a 
protection  against  feudal  exaction.'  But  the  fundamental  rule 
of  which  it  is  a  picturesque  expression  is  earlier  than  the  feudal 
period;'  it  dates  back  to  barbarian  times*  and  is  found  again  in 

'  InnocerU  IV,  "Com.  s.  Dccret.,"  Dig.  X,  2,  19,  8;  Balde,  "Connt.,"  337, 
no,  12;  Cvja^,  on  Law  30,  Dig.,  i,  Q  {"poBneasiodlefuiicti  quasi  juncta dcacendit 
in  l)«rcd«ia")  (d.  D.,  41,  2,  23),  i&ys  th&t  the  oiaxini,  "The  dead  c&roofia 
the  living,"  U  oerivcd  from  an  iDFU?<^urate  interpretation  o^  this  rule  ("vox 
de  via  coliecta").  Cf.  Viallet,  831;  "Or.  Cout.,"  II,  21;  "Bourg  ,"  310.  But 
eeiain  eicisted  previously  to  the  revival  of  the  Roman  law.  Soo  tss  to  the  Itoman 
]r\v  Aod  its  iofluence,  SUibbe,  V,  28. 

'  Lnuri^Tt  on  Lfiyid,  317, 

'  The  collaterals  have  the  seisin,  but  t  hia  does  not  prevent  them  from  being 
aubjcctcd  111  the  payment  of  the  Beigniorial  feie»:  "Parisj"  SIS,  33. 
*  See  lexta  in  UemW,  «p.  cU.:  "pater  me  vefltitum  diamit." 
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all  the  countries,  where  the  Germaiiie  influence  has  mai\e  itseit 
felt,  —  not  only  in  Germany '  and  in  France,  but  in  Italy,'  in 
Spain,^  and  in  England.* 

However,  in  the  last  stage  of  our  old  law  hereditarj"  seisin  13 
not  very  clearly  distinguished  from  the  "sucs«ssio  in  universum 
]U3  defuncti"  of  the  Roman  law.  The  arquirinf^  of  the  possessory 
actions  seem^i  likt  a  necessary  consequence  of  the  acquiring  of 
the  succession;  and,  if  one  in  to  believe  Lebmn  and  PothEer,  thft. 
old  maxim,  "The  dead  gives  the  seisin  to  the  liv-ing,"  would  be 
understood  to  apply  to  ownership  as  well  as  to  possession." 
Owing  to  this  alteration,  it  was  not  difficult  to  connect  witJi  it, 
as  was  sometimes  done,  the  obli^tion  which  was  imposed  upotl 
heira  to  pay  debts  "ultra  vires"  and  the  declarative  effect  of 
partition,  — two  institutions,  one  Roman  and  the  other  Custom- 
arj",  but  both  entirely  foreign  to  possession.* 

§  475.  Acceptance  and  Bejactlon.  —  The  logical  outcome  of 
the  veiy  old  law  was  that  the  heir  did  not  have  to  accept  formally 
the  succession;  if  he  did  not  renounce  it,  that  was  sufficient  to 
make  liim  actjuire  It.  But  the  doctrine  which  prevailed  drew  its 
inspiration  from  the  I^man  law  and  likened  the  heir  at  law  to  the 
testamentary  successor,  and  gave  Iwth  of  them  the  choice  bctwem 
three  courses,  —  acceptance  pure  aud  simple,  renimciatioo,  acC^K 
tance  with  the  privilege  of  inventory. 

§  476.  The  Sunft.  —  (A)  Acceptance  pure  and  nmpte  took 
place  "  verbis  aut  facto,"  by  taking  the  title  of  heir  or  by  playing 
the  part  of  heir,  —  *'  He  who  takes  the  possessions  of  the  succes- 
sion to  the  sum  of  five  sous  performs  the  act  of  an  heir." '  By 
this  means  the  one  who  was  capable  of  inheriting  barred  himself 
from  making  use  of  the  power  of  renunciation  and  came  within  the 
contemplation  of  the  Customs. 

§  477.  ThB  Sam*.  —  (U)  The  reminciation  '  waa,  on  the  con- 

'  "Dipl."  of  im  in  Krrml.  "Privatr.,"  S  IW, 

•  Itilmn  etatutes:  PertiU,  op.  HI.;  LeiUea,  "Stiidi  Ben.,"  IT,  319- 

»  L.  (fa  Toro,  45;  Cmvmino*.  "Op,,"  IJ,  3,  5;  Oe  Pat,  "DeTenuta,"  1671- 

•  PoUodt  and  MaUiaml.  11,  HO;  Braefm.  fo.  31  fc-,  262,  4S4  b. 

•  Ferriin,  on  "fiiri«,"  318,  I,  2;  Vnii«,  on  "L«  Ho<helle,"  56,  21. 

•  Civil  Code.  TM;  t'alhier,  V,  3,  1.  This  b  ihe  counterpaxt  of  th»  aequirinf 
of  the  &3sebt. 

»  I^ysd,  310;  "L.  Rib."  67. 

■  "Bunt.."  65;  "Wia.,''  fi,  1,  fi;  7,  2,  19  and  B,  8.  Cf.  CominenlAO'  on 
"Liut,,"  57.  U«rmajiy:  no  example  of  n;nunciat>on  before  the  fourte^nlh 
century:  Heitnler,  JI.  570-  At  Nt'ufrhAlel,  in  Wwiti^^rland,  the  ifihiJdrPtl  of  ths 
insolvent  could  not  r^ftun(^«  until  the  tun<M«^th  crentttry.  Greek  law:  Darenle, 
"Nouv.  Et.,"  88.  Knalish  luw:  the  lieir  of  the  real  property  cannot  rmounoev 
but  is  only  held  liable  tor  the  debut  up  to  the  amount  of  tbe  value  of  the  prap- 
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trary,  in  opposition  to  the  spirit  of  the  old  law.  It  was  tolerated, 
witness  the  maxim,  "He  is  not  heir  who  does  not  wish  to  be"; 
and  people  capable  of  inheriting  had  recourse  to  it  from  the  time 
when  they  found  themselves  held  for  debts  "  ultra  vires"  of  the  in- 
heritance. But  the  (Jiafavor  which  attached  to  it  was  shown  by  the 
fact  that  it  was  impossible  to  make  an  implied  rejection.'  Origi- 
nally, this  rejection  assumed  a  formal  declaration  and  symbolical 
formalities,  such  as  the  easting  of  one's  belt  into  the  grave  of  the 
deceased.^  From  tlie  thirteenth  century,  at  least,  it  is  carried  out 
by  means  of  a  declaration  in  court  ;^  a  declaration  made  to  the 
clerk  and  a  notarial  deed,  which  were  both  equally  in  use  after 
this,  are  only  variations  of  it*  It  is  also  met  ftith,  it  is  true,  under 
the  form  —  to-day  prohibited  —  of  reuusciatlon.  to  futura  aue- 
eeulon.  From  the  twelfth  century,  at  the  latest,  it  is  imposed 
upon  daughters  who  have  been  given  a  marriage  portion,  aud  it 
is  specified  in  their  contract  of  marriage.'  If  the  heh  neither  ac- 
cepted nor  rejected,  he  could  decide  at  any  time,  because  the 
power  of  renunciation  could  not  be  lost  by  prescription.*  But, 
once  ha\'ing  taken  place,  renunciatioD  as  well  as  acceptance  could 
not  be  revoked/ 

§  478.  The  Sams.  —  (C)  Time  to  make  an  irtnerdory  and  deliber- 
ate. Drawing  their  inspiration  from  the  Roman  law  and  modify- 
ing it  at  the  same  time,  they  gave  the  heir  a  period  of  three  months 
to  post  himself  as  to  the  amount  of  the  succession,  and,  forty 
days  to  choose  from  the  various  courses  which  were  open  to  liim. 
During  this  respite  the  actions  of  creditors  of  the  inhef itance  were 
not  barred,  but  suspended.' 

erty.  The  heir  or  the  peraooal  property  cam  renounce  at  Irw,  but  is  not  de- 

E rived  of  hja  share  of  the  aucctasion  if  unjllung  remaina  after  the  debte  have 
een  paid.. 

I  "Gr.  Cout,"  2,  40,  p.  365;  J.  Ucoq.  "Q.,"  488;  '■Paria,"  317. 

•  Boutkors,  "8ources  du  Dr.  rur. p.  638;  Ribht,  "8oc.  prov.,"  p.  142; 
"Frioul,"  P(rrtik,IV,  126.  AkftCe,  5(otife,  V,  51.  C/.  renuneiftlion  of  the  com- 
munity by  the  wife. 

•  Renunciations  entered  in  ihe  regisUr  of  the  "Pjirloir  aux  Bourgeois" 
(thirteenlh  rentury),  CJ.  Italy,  PerlUe,  IV,  126:  permiasioa  of  the  bishop,  duea 
to  bB  pajdj  diHabiritiee:  "  L.  Feud.."  2, 45  and  51.  At  Rome  theaona  of  traders 
are  held  liable  for  their  debts,  even  if  Lbey  have  renounced  the  inheritance. 

•  Luysd,  318. 

»  Civil  Code,  7Si;  ^.  "Aries,"  1142,  etc.;  "Et.  de  St.  Louie."  I,  fl;  icbnin, 
3,8, 1 ;  Ijivr  of  5  Frim.,  22  Vent,,  year  11;  1&  Pluv..year  V;  LaUen,  "Dir.coQH. 
Lomb.,"  261. 

«  Vwialions  in  the  Cuatoms:  Paequicr,  "Inat.,"  491;  Polhia;  III.  4,  2j 
AfefHii,  aee  "Abatcat";  Civil  Code,  789;  ViHtqua.  "N.  R.  H. ISSft,  733. 

'  Civil  Code,  783,  790;  Polhifr^  3,  I,  1,  3  and  4;  oonlm,  LOtrun,  3,  8,  2,  61 
(one  may  withdraw  one's  renunciation). 

■  G.  Durantl,  "Specul.,"  II,  2,  10;       Faber^  "Inat.,"  p.  00,  ed.  15S2  (3 
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8  479.  The  Sa>m«.  —  fD)  The  prieilege  of  the  inventory '  offers 
the  same  benefits  as  acceptance  aiul  rejection;  the  heir  is  not 
liable  for  the  debts  "ad  infinitum,"  and  the  balance  of  the  heredi- 
tar>*  Qsseta,  once  the  debts  had  been  paid,  belonged  to  him.'  But, 
as  this  Human  institution  was  Etliuost  ^\xs.\  tu  a  reEiunciatiort, 
royal  letters  were  demanded  iu  countries  of  Customs  in  order  to 
allow  reoourae  to  be  had  to  it,*  and  the  heir  using  it  found  him- 
self excluded,  at  least  in  the  collateral  line,  by  the  man  capable  of 
inlieriting  who  was  of  a  degree  further  removed  and  wh(j  accepteil 
purel>'  and  simpl^'.*  ^Moreover,  tlie  administration  and  the  liqui- 
dation of  the  hereditat^.*  posseasiona  and  the  pa>-mcnt  of  the  debts 
were  incumbent  upon  the  accepting  heir  thus  placed  at  the  head 
of  B  patrimony  which  was  insolvent,  and  for  whose  acts  he  was 
made  responsible.'  By  means  of  a  sort  of  assignment  of  posae»* 
sions  he  had  the  power  to  escape  from  this  role  of  assignee  in  bonk* 
ruptcy,  wiiich  was  sometimes  rather  dau^rous;  he  was  at  liber^ 
to  give  up  the  succession  to  the  creditors  and  tlie  legatees..* 

{  Partition  between  Co-heiw.'  —  No  one  can  be  eompelleil 
to  live  in  a  state  of  joint  possession,  says  Article  815  of  the  Civil 
Code.  This  is  an  expression  of  the  modem  law,  a  law  very  hostile 
to  the  eommunily  system  and  the  silent  partnership  of  other  times. ' 

monlhs);  "  Cout.  Not.,"  M.  85;  "  Gr.  Cout.,"  p.  354;  Boulnric,  I.  77;  Mantis, 
32,  2^;  Patqmcr.  "Inst.,"  p.  42i;  '  kn.  do  Lam.,"  "Suctr  ."  9;  foUiier,  VUl. 
125;  Sm-M,  II.  10;  "Ord."  of  H»T,  7.  I;  "T.A.  C,  Bret,"  3l6. 

>  "Cod,  JList.."6,  30,  22  (Juatiiiion's  "Ipx  Scimua").  In  countries  of  Cu^ 
tomei  n  cotifuaioa  of  the  "iua  dcliberaodi "  jimd  the  priviie^  of  inveatonr. 
The  "Ord."  of  mi  «n«^aes  this. 

'  Tbe  hpfe<litttry  aaare  of  the  peraon  rcnount ins;  was  sometiinEa  lookci!  upon 
&s  liiiving  no  owner.  But  ttiia  rather  impriu-lic&l  idea,  tbot  the  inhpfituAc« 
Muld  only  be  put  off  anoe,  gave  way  to  the  Rotuan  avstem  of  the  surcMiiive 
trsnsmissioD  to  the  diflereut  kinds  of  heira,  tbo  furtliest  removed  bving  ta- 
TOSlcd  if  there  w«re  none  nearer  than  Ihcy. 

•  "'Cnut,  Not.,"  84  (in  13(3fiH  Pas<{nier.  p.  426  (ca,<p  of  Loj-ael").  Requited 
in  countries  of  written  law.  Edicts  of  1697  and  1704;  Arooii.  IV,  5;  Brttan- 
nier,  see  "B^n.  d'Inv."  '  R.  do  L**;.,"  IX,  311;  rf..  hoTv«-pr,  Scma.  II.  19. 
DoM  awav  with  by  the  Law  of  Sept.  7-11,  1T91. — Gmnan  law:  varioiu 
form-;  Slol^tM!,  V.  53. 

•  LoyatK  320;  PniH)^,  on  "Pwie,"  342; /^6™»i  3.  i,  5;  Pot/iier.  3,  3,  3. — 
prohibili«ti  fur  the  heira  of  the  responsible aoent^  of  the  publio  funds  to  accept 
undiT  Uin  privily  of  invpnt.ory:  "Ord."  of  January,  1503,  10,  —  PfrfiU,  iV, 
137;  "Aofttii,"  5,  12  (prchihition). 

•  "K-UTft."  34.t;  b«?  Ferrih-c;  SlTfiannirr,  on  Henryii.  6,  4,  2  Cfmuds);  paH, 
"Pftrtilion  of  Inheritani'ca";  Sinhbt.  V,  S(i:  Prrlile,  iV.  137.  ("/.  Aiutria: 
pubUinbin^  at  Ian.  fallowing  which  the  creditor  who  dow  not  come  forvrvd 
loses  nil  ngKt:  Sirgrl.  p.  439. 

'  Pothier,  iDtHKWtion  la  Title  17,  "Cout.  d'OH^,"  oo.  53;  SIloUs,  V, 
6;  Civil  Code.  SlJtt. 

'  Flcuru,  II.  52S;  CtawoB,  VII.  518;  5«>W#,  V,  88;  poei,  11.  2M. 

'  In  GemiBii  law  partition  between  heirs  can  only  take  phuv  at  the  txt/inr 
tioD  of  thirty  daft  after  the  death.    Thia  period  for  mo^urning  ia  ctoMd 
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Joint  possession  is  now  as  rare  as  it  formerly  was  frequent;  under 
the  old  system  customs  and  economic  conditions  often  compelled 
the  heirs,  and  especially  brothers,  to  live  in  a  state  of  community.' 
Partitions  in  fact  (ifFecting  the  enjoyment  of  property  were  made 
a  part  of  these  associations  and  sometimes  put  an  end  to  them. 
But  the  disfavor  which  in  tlie  end  affected  joint  possession  was 
extended  to  these  partitions  themselves,  no  doubt  because  the 
rights  of  the  parties  were  not  very  well  settled  in  them;  the  parti- 
tion of  right  (that  is  to  say,  which  existed  in  a  formal  adjeement 
proved  by  deed)  became  necessary,  and  the  only  thing  which  could 
take  its  place  was  diviJed  possession  carried  on  for  thirty  years.^ 
§  4S1.  Forms  of  Pftrt4t4flin.  —  We  will  first  look  at  partition  in 
itself,  setting  aside  the  uicidents  of  refunding  and  the  payment  of 
debts.  As  a  general  thing,  it  is  carried  out  in  a  friendly  way  by 
means  of  an  agreement;  but  in  case  of  the  disagreement  of  the 
parties,  or  if  one  of  the  persons  interested  is  under  a  disability,  it 
takes  place  In  court.  The  possessions  whicli  cannot  be  partitioned 
are  sold  at  auction,  and  the  price  is  distributed  among  the  co- 
parceners. "It  is  customary  for  the  eldest  to  apportion  and  the 
youngest  to  choose."*  The  desire  to  avoid  pareeiirig  the  posses- 
sions scarcely  comes  to  light  until  the  last  period  of  the  old  law, 
and  then  no  more  than  in  the  Ci\Tl  Code.   The  only  object  pur- 

with  a  religioua  ceremoay.  During  tUs  time  the  peace  of  the  bouae  wbere 
the  death  took  place  must  not  be  diaturbed;  the  widow  and  tlie  household 
must  Dot  leave  it;  they  live  upon  whatever  proviabos  happen  to  be  there; 
had  the  hein  cannot  be  puraUKl  by  the  crcoitora  having  chiims  Bgaiost  the 
inheritance;  "Saehseiisp-,''  I,  22;  StoMiF,  V,  23  fbibl.l;  Grimm,  "R.  A.,"  481; 
Uomeher,  "Der  Drcissigste"  ["Abh.  Berl.  Alcati.,"  18S4);  Sw^el,  "K.  V- J.,'' 
VII,  275;  Ifcuder,  II,  567.  Cf.  houae  of  the  widow  or  "Beialtz,"  post,  "  Mar- 
riage Contract."  E)elay  in  which  lo  make  an  inventory. — Tha  mo.ntli  of 
mouming  is  of  Jewish  origin. 

1  ReavTnanmr.  c.22  C'compagnieadVritftge");  "A.  C,  Bord.,"5fl,G7,  74.  97, 
139. 143;  ■■Toulouse  "91:  *■  A.  C.Bourges/"  22.  T/.  Aw^c  IV,23;  TMvetiin, 
"Textes."  noa,  "0, 126;  ''Roth.,"  167.  —  The  continuation  of  the  community, 
post;  "Orl.  A.  C./'  ISO;  "N.  C,,"  213,  216:  LaU^,  "Dir.  consuet.  Lomb.," 
p,  267;  iripjj#rwin,fi,  " Ganerbachaften,*'  1873.  —Sumner  Maine,  "Inst.  Prim.," 
pp.'133,  140;  "&>.  a.  I'mlcien  Dr.,"  p.  314;  DaresU,  "Nouv.  Et„"  pp.  344,  347; 
PoUoik  and  Miiillaju}.  II,  243,  26S,  272;  BlackaloTie.  I,  2,  12;  Glassati,  "Inst. 
Anglet.,"  VI,  281.  Abo  joint  poaaesaion  of  fiefs,  pa!rtitioQ  of  the  user,  tenure 
in  partition. 

"  Poster,  "Suoo.,"  IV,  1.  CJ.  Loj/sd,  93,  M ;  Beaumanoir,  22  7. 

'  Loysel,  3.00.  Allusion  to  the  barbarian  Custom:  Greg.  Tours,  4,  22: 
Dm  Coniw,  see "Sors."  "Conaortes  ";  Grimm, 4S0  ("  Ktlrrecht  '^')\ '"Sachaenap.,'' 
in.  39,  2;  Dig.  X,  3,  29,  1;  J.  Faber.  "Inat.  de  Act  ,"  f  "Qutedttm,"  no.  10; 
"Cod.  Thfod.,*'  7, 8,  5,  2;  J.  tf /(Win,  148;  " Abr.  C. des  B,,"  49  (inverse order); 
"Et.  de  St.  Louis,"  I,  106  (the  dQuiandaat  divides  the  property  into  shtLrea 
BJid  the  defendant  chooaea  one);  Beajifnanmr,  16,  19;  Lord,  Compromiae, 
Disposal,  Agt^einent;  "  Bord.,  A.  C-,"'  13&;  "Or.  Cout.  Notm.,"  26.;  ''ToUrS,'' 
266,  271;  "Anjou,"  27fl;  Gm  Papt,  289;  Pwftle,  IV,  131;  BUtAtUm,  I,  2,  13. 
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sued  is  equality  at  any  price,  even  to  the  details-^  When  the  di- 
vision is  not  equal,  the  co-heirs  who  are  injured  are  pven  an  artion 
to  rescind  the  partition,  even  although  the  shortape  is  not  more 
than  half.  —  as  the  rule  would  be  if  there  were  a  sale; '  and,  when 
there  ia  equality,  and  it  ceases  after  partition  is  carried  out.  the>' 
are  given  an  action  of  warranty  because  of  the  eviction.'  If 
one  of  the  h«irS  grants  his  rights  in  the  inheritance  to  a  stranKer 
(that  13  to  say,  to  one  who  is  not  an  heir)  the  other  heirs  can  ct- 
elude  the  grnntee  by  means  of  the  repurchase  of  the  inheritance 
and  indemnifying  him.  In  this  way  the  possessions  remain  In  the 
family;  imprudent  speculators  are  kept  away,  and  a  difficult  tnui»< 
action  is  facilitated,  a  transaction  which  ia  one  of  such  a  nature 
as  to  estrange  even  those  who  are  united  by  the  bonds  of  a  cloae 
relationship. 

§  4S'2.  Effects  of  Partition.  —  In  Rome  partition  was  looked 
upon  as  an  act  which  attributed  rights,  as  an  exchange  between  co- 
h^rs,  each  one  giving  up  to  the  others  his  undivided  rights  over 
the  part  which  they  received,*  The  Customary  law  started  with 
the  opposite  point  of  view;  it  saw  in  partition  an  act  wliich  de^ 
dared  rights,  and  not  one  which  transferred  them;  the  fact  of 
joint  possession  was  wiped  out  by  a  fiction  (retrmrticr  rffeH); 
eacli  co-heir  was  looked  upou  as  having  received  his  portion  direict 
from  the  deceased;  consequently,  he  was  lookcjd  upon  as  holding 
nothing  from  his  eo-heirs  and  as  having  transferred  nothing  to 
them;  everjiJiing  was  carried  out  just  as  though  the  partition  had 
taken  place  at  the  very  moment  of  the  death.  Perhaps  this  way 
of  looking  at  it  is  due  to  the  fact  that  the  Roman  analysis  of  par- 
tition was  too  nice  for  our  old  jurisconsults;  they  did  not  gnUsp  it 
vQvy  well  and  substituted  for  it  a  fiction  which  was  much  more 
simple  in  their  eyes.  It  seemed  to  them  quit*-  natural  to  give 
fictitious  force  to  the  period  of  joint  possession,  though  often 

'  As  to  the  questioD  ot  parcctlng;  in  gmenJ,  MS'  If.  fiutv,  "IMvisior  dm 
Heritages,"  1839:  -Sj-st,  de  Cullure,"  l&M;  L.  Fauefur.  "H.  D  M.,"  1830; 
BattdriUard,  "Popul.  agricdes  de  U  Franere,"  1885-03;  "EnqiiAte  aur  I'Etat 
des  Families  et  T.^pplic.  dea  !x>ia  de  Sure,"  fby  the  Society  of  Social  Koanonty), 
18B2;  ,Soi4chon.  "]a  Propr.  payenmip,"  1890;  A.  de  Brandt,  op.  cH.;  VrniAot, 
"Thfee."  181)9;  "Econ,  Fr..^'  Jan.  18,  l&OB;  "Hifforme  soc,/'  June  1.  1HD8; 
Aupt,  I,  1809,  ct*.;  "Acitd.  S(-.  mor,*'  1902,  479  (cadMtrd  aiirvcy  noUoeB, 
1667,  in  rhamiingn*!;  Albert,  "Lib.  de  t«al<>r.,"  IfiOO. 

»  PolhifT.  "Succ..''  IV,  a    C/,  Law  of  ihe  2(1  Prair.,  yw  VII. 

•  Pathur,  "Sum.,"  IV,  5.  4;  Ubnin.  IV.  1,  36.   Contrmpt  for  rmtii. 

'  Dig.  "Coin.  iiivj"0.  8  (MiiilTaivopininnhy  Tn-ftnliiut,  Dig.,  "d*  ua  ."  31); 
"Pnni8."22,  23;  "F.Sirm."  25;  "BiiEii.."  IS;  "Andec,/'  b\.  Mamiijt,  II, 
H;  "App.  Marc.."  39;  Thivenin.  16.  53.  108,  etc. 
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very  short,*  Perhaps  one  shmilri  connect  the  Customary  system 
with  the  old  forms  of  Joint  possession  (<H»inmunity  or  joint 
ownership  "zu  gesanynter  Hand");  the  co-heirs,  shared  only  the 
enjoyment  of  the  property,  and  thia  only  during  the  joint  posses- 
sion; they  tad  a  right  to  dispose  of  the  whole  or  part  of  the  in- 
heritance on  condition  only  of  all  acting  toigether;,  when  the  law 
chan^d  on  these  points,  the  old  solutions  were  kept  for  new 
reasons.^ 

As  is  usually  the  case,  the  theory  was  not  formulated  Srst  of  all 
in  the  form  of  a  general  rule;  it  w&s  limited  to  practical  questions. 
It  is  the  fiscal  aspect  of  the  question  which  is  the  firat  to  appear  in 
the  texts  in  the  thirteenth  century,^  and  the  documents  of  this 
period  do  not  ahow  any  trace  of  the  innovation.  It  is  laid  down 
there  that  in  case  of  partition  the  heirs  do  not  have  to  pay  the 
lord  the  customar>'  profits  upon  alienation.*  The  transfer  which 
took  place  owing  to  death  already  carried  with  it  the  pajTOent  r»f 
the  seigniorial  ri^^hts  (relief,  etc.);  it  would  have  been  very  hard 
to  have  demanded  others  (fifths,  lord's  due,  and  fees.)  when  pat^ 
tition  took  place,  especially  when  in  the  majority  of  eases  this 
proceeding  followed  very  closely  after  the  death.  To  this  prac- 
tical reason  there  was  added  a  theoretical  basis.  As  a  result 
of  partition  each  party  interested  became  the  full  owner  of  hi3 
portion,  instead  of  having  joint  rights  over  the  entire  succession 
(though  in  reality  he  gaiTied  nothing  and  lost  nothing).  When 
Roman  law,  which  was  progressing,  caused  the  character  of  an 
exchange  to  he  attributed  to  partition,  at  least  in  the  School  and 
in  the  books,  the  question  of  the  seigniorial  rights  became  more 
complicated.  The  followers  of  Bartolus  were  divided.  For  some 
of  them,  the  lord's  due  and  fees  not  being  payable  in  case  of  an 

'  To  the  contraiv,  Planiol,  op.  cil.  But  the'Sscal  queatioii  is  OBttled  by 
the  "L.  de  Jo&tice,  toe  ci/.,  and  by  the  Bortoiista  before  it  is  thougbt  of  ap- 
plying thta  |)riin:ip!e  in  civil  matters. 

'  To  this  effecC  ef.  the  German  law,  eappcially  with.  rftRftrJ  to  fic-fa.  The  par- 
titioo  of  the  issues  ('"Mutauhiwung,"  "OoertcruDg"J  could  not  give  rine  to 
the  paynient  tif  these  sfiKnioriat  duea. 

'  Various  ayBte.nis  of  accounting  for  th«  customttry  rule.  —  1st.  A  borpowiiiB 
from  the  L.,  SO,  D..  4,  6.  —  2il.  Lrlirm.  "Succ,"  iV,  I,  21,  conin?cta  il  wilh 
the  seisin.  But  ihe  rule  is  applied  to  testajnentary  succeaaora.  and  even  to 
aome  kinds  of  merabera  of  comuiunilieit.  —  3d.  It  i3  a  wcajxin  forged  by  the 
juristti  again.'! t  feudal  exaction.  But  It  would  havi;  been  uacleasfor  thcdDfjcCDiJ- 
auta,  for  they  nere  oot  coiat^elled  to  pay  the  transfer  tax:  "Gr.  Cout.," 
p,304;  BeauTimnair,  27,  4,  —  4tn-  It  pTeforahlc  id  it  a  common  opinion 
vhich  tnade  it  pr^vBil  over  the  Kamati  doctrines  bec«.i)Be  of  it^  practic'al  ad- 
vantages: Beaunutnwr,  14,  20,  21;  "Joatiec,"  i>.  241;  "TouIoubb,"  125,  126; 
D'Arqentrf.  "PrBt.  dee  Nobles,"  q.  10;  Lcysel,  &42. 

'  maumanoiT,  52,  24. 
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exchange,  partition  benefits  hy  this  favor;  yet  difHcultiea  are  pre- 
sented with  respect  to  partition  with  settlement  and  with  respect 
to  sale  at  auction, —two  proceedings  which  are  more  like  sale. 
For  the  others,  partition  was  a  compulsorj'  alienation,  and  they 
concluded  therefrom  that  it  should  be  free  from  the  payment  of  the 
seigniorial  riglits.  This  was  rather  a  doubtful  theory,  for  in  the 
old  Customs  the  compulsion  of  partition  was  scarcely  percepti- 
ble, and,  by  feimitting  that  a  transfer  was  indispensable,  there  was 
no  excuse  to  deprive  the  lord  of  his  rights.'  It  wji3  eawer  to 
say  with  certain  jurists  that  partition  was  an  act  "sui  generis," 
which  was  carried  out  without  intention  of  a  transfer;  but,  if 
this  were  done,  one  had  to  fall  back  on  the  first  explanation; 
this  came  to  the  same  thing  ns  sav  ing  that  partition  was  not  an 
exchange,  which  is  contrarj-  to  the  Roman  doctrine.  This  is  the  ex- 
planation which  prevailed,  and  it  triumphed  in  so  absolute  a  man- 
ner that  to  ordinary  partition  were  likened,  after  some  dispute,  the 
equivalent  acts  whose  object  was  to  put  an  end  to  joint  possession, 
such  as  partition  with  settlement,'  sale  at  auction.*  etc, 

Tlie  Roman  theory  and  the  Customary  theory  were  divided  on 
another  point,  in  that  which  a>neems  the  outcome  of  morteagea 
flTen  during;  the  Joint  poaaaBslon  hy  one  of  the  coheirs.  If  tlie 
property  mortgaged  falls  into  the  portion  of  another  heir  the  mort- 
gage still  continues,  arcording  to  the  Roman  doctrine,  because 
the  actual  owner  ii  the  assignee  of  the  mortgagor;  it  disnp* 
pears,  on  the  contrary,  aeeopding  to  the  Customary  doctrine,  be- 
cause the  mortgagor  is  looked  upon  as  never  having  been  tlie  owner. 
It  seems  as  though  this  question  had  only  been  brought  up  in  the 
autteenth  centurj'.*  At  thia  time  the  system  of  niurlgages  in  the 


"  BaUU.  "L-  s5  domiu,  D,,  leg."  I;  J.  Anilrea,  "Ad  Rp«ni).  de  Contr. 
emt.,"i*'nuncdicMid";  Mh.dc Hambr,  I,  UO;  Bimiark.  1,83;  <Jui Pipe, -iA.Oi; 
Limti,  <!<,s,Co<piiUe,  on"Niv,,  fiera,"24;  D'Argentre,  on  "  Brfl.,'' 73, 

4;  "Ad™.  B,  Ik  Part,  dta  Nobles,;'  q,  40, 

*  Dues  wJiii-h  mast  i*o  ptud  ia  vwv  o(  an  eitchuise  with  a  aettlmcnt: 
"Toulniwe,"  125,  128,  14n;  BMwmnn^r,  27,  5;  "  Jostiw,"  p.  943  (or  partitl&n), 
but  not  in  the  cm*  ol  a  pwtiti'in  belwtwn  po-hmra,  "OrWanfl,  A.  C,"  64; 
"N.C.,"  15,  US;  Ditmoulin,  on  "  Paris,"  "He/s."  33.  1,  60  ('  iwinniiiUiB  int«i- 
tio  fuit  dividere")  (bibl.>;  "Cenaivc,"  T8,  1,  170;  D'Argmtrt,  on  "Bret.,"  73; 
"dolmidiHi."  no-  2453;  Lmi^,  "L„"  9. 

'  "Orleans,"  114:  the  Xea  for  a  aale  musl  hp  paid  in  rase  there  is  onudjudi* 
cation  to  a  stranfier,  but  not  if  it  acmira  Ut  the  bcnL-fit  nf  a  coparrearr:  ''Puris, 
N,  C„" 80;  Brofinru, on  thia  article  (bibl.):"Arr,"  by  Lartwiman,  II,  5;  Gtaaaon, 
VII,  513. 

*  Lowrt,  "H.,"  U;  OnJeTBof  1660,  1571.  158!,  and  1595;  0,  Coqv^.  "Q  ," 
87;  frf^MT,  "9u«r,,"  4,  1.  — The  question  had  alr«»dy  come  up  in  1538 
with  regitrd  to  the  caw  of  a  feudal  distr&int  carried  out  upon  th*  share  of  a 
co-heir:  DTinaulin,  on  "pBris,"  "Fjefs,"  1,  9,  43. 
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old  law  was  finally  established;  from  every  notarial  deed  there 
sprang:  &  genera!  mortgage  over  the  present  and  future  possessions 
of  the  parties,  4nd,  as  there  is  no  one  who  at  some  time  or  other 
docs  not  draw  wp  a  deed  before  a  notur.-,  the  majority  of  inherit- 
ances were  found  to  be  encumbered.  Under  this  system  the  Roman 
theory  of  partition  would  have  had  the  most  grievous  results;  in 
fact,  if  it  had  been  applied  each  time  that  the  inheritance  of  one 
of  the  co-heirs  had  been  mortgaged  —  and  we  have  seen  that  this 
happened  nine  times  out  of  ten  —  this  pre-existing:  mortga^, 
which  was  often  unknown,  would  have  extended  over  all  the 
possessions  of  the  inheritance  and  would  have  survived  the  par- 
tition. The  co-heirs  who  owed  nothing  would  have  been  exposed 
to  the  prosecution  of  the  mortgage  creditors  and  all  their  co-heirs; 
they  would  have  been  dispossessed  and  the  partition  would  have 
had  to  be  made  over  again,  These  disadvantages  caused  the 
courts  of  the  sixteenth  century  (especially  li595)  to  prefer  the 
Custoniar>'  theory.  But  one  would  be  mistaken  if  one  thought 
that  the  law  logically  followed  out  in  all  details  the  principle 
of  the  declaraioTy  efeci  of  partition.  Upon  many  questions  it  has 
only  bequeathed  us  uncertainties.' 

§  483.  Eriundinff.  —  In  order  to  make  up  the  mass  to  l>e  par- 
titioned, one  is  not  limited  to  combining  the  assets  and  the  lia- 
bilities of  the  deceased;  it  is  necessary  to  join  thereto  gUta 
which  the  heirs  have  received  from  the  deceased;  after  which  the 
partition  can  take  place  without  one  of  them  being  found  to  have 
profited  at  tlie  expense  of  the  others,'  This  regard  for  equality 
contrasts  with  the  system  of  privileges  which  dominates  the  sys- 
tem of  successions  on  intestacy.  But  those  privileges  are  peculiar 
to  feudal  matters,  or  have  for  their  object  the  keeping  up  of  the 
family;  outside  of  these  two  conceptions  one  only  meets  with 
equalizing  provisions. 

The  chUdren  remaining  in  the  fMnily  commualtr*  were  the 
only  heirs  originally;  as  everjlhing  which  they  acquired  went  to 
increase  the  family  inheritance,  they  could  neither  keep  their 

»  Capftoity  of  partitioning,  warranty  in  case  of  eviction;  Pfthier,  4,  5,  4; 
Lebritu,  4,  1,  56.  Repurthiae  "f  jtiint  pnsaesBiott,  P&thier,  "Cftnimunautd," 
143.  •SuFcefisiflTi  including  at  tha  »&.mc  time  raovabl-ea  and  iinmovabl<?s  and 
accruing  lo  one  of  the  apouaea,  ihid.,  140.  —  Partition  is  not  subject  to  the 
repuri:b,ase  by  a  perBon  of  tiie  same  lineage;  Chansatieus,  on  "■Bourg.,"  10, 
9  19. 

'  '  Lera^tx  dt  Lincy,  op.  dl.,  p.  121  ("Sent,  du  Pari,  aux  B.,"  1293). 
»  Du  Cange,  ace  "Gella'';  BeauntanoiT,  li,  2fl;  Raffueau,  see  "Cellfi"; 
B.  de  Richeboarg.  \U,  25S. 
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savings,  enrich  themselves  by  their  own  industry,  nor  rec«ve 
gifts.  Thus  equality  between  them  was  ftssured.'  But  when  those 
who  had  been  put  out  of  the  community  were  admitted  to  the 
succession,  whether  they  were  children  who  had  been  emancipated 
or  daughters  who  had  received  a  marriage  portion,  this  was  no 
longer  the  case.*  Sons  who  had  been  emancipated  had  worked 
for  their  owa  gain;  those  who  lived  in  the  house  had  only  worked 
for  the  family;  the  family  belongings,  that  is  to  say,  the  inherit- 
able estate,  took  any  earnings  received  by  these  latter.  It  would 
have  been  iniquitous  to  call  those  who  were  emancipated  to  share 
ID  the  partition  without  compelling  them  to  contribute  their  per- 
sonal gains  to  those  of  their  brothers.  The  former  were  given  choice 
between  two  courses;  either  they  could  adhere  to  the  old  principle 
which  excluded  them  from  the  succession,  so  as  to  preserve  their 
personal  giiina;  or  else  they  could  claim  their  hereditary'  rights, 
but  then  they  had  to  contribute  these  gains  and  partiiion  them 
B-ith  their  brothers.' 

Ad7uic«n«uta  of  Inherit&ncB  which  sons  or  daughters  had  re- 
ceived on  the  occasion  of  their  being  set  up  in  business  or  of  their 
marriage  should  also  be  refutuled  to  the  muss,  to  be  partirioned. 
Only  the  heir  who  had  receive*]  gifts  from  the  deceased  was  al- 
lowed to  keep  them  if  he  preferred  it,  provid»fd  that  he  did  not 
raise  any  claim  to  the  inheritance,  and  upon  condition  that 
they  should  not  be  excessive.*  The  old  decisions  pushed  the 
passion  for  equality  to  such  &n  extent  as  to  compel  children  to  re- 
fund, not  only  the  sums  which  had  been  given  them,  but  even 
those  which  had  been  lent  them,  Pothier  thus  Justifies  this  n- 
funding  ol  debu:  "  It  would  be  an  indirect  advantage  if  a  fattier 
caused  his  money  in  cash  to  go  to  one  of  his  sons  while  the  others 
would  only  have  in  its  stead  a  mere  claim  against  tlieir  brother."  * 

J  "Roth,"  167,  199;  "Lint.,"  2,  4;  "Wis.,"  4,  5,  5.  On  the contran-,  ihiire 
was  no  retumling  uuong  the  Franis  unless  there  was  a  plaiise  pru^  luing  for 
it:  "L-  Sal.  eitrav.,"  U;  Tkhtnin,  iios.  13,  131.  Cf.  "Rib./"  5&,  9;  "MUiui," 
19;  "R-h.  Dr.,"  I860.  534. 

•  Cf.  Romaa  law:  "coUatio  bonorum,  dotis";  fJironf,  880. 

•  "JoBtit*."  12.  21  and  24;  "Gr.  Cout.,"  p.  315;  Bannnanofr,  U,  12; 
Dfamann,  236;  Unrnx  L..  p.  108.  109  ("Pari,  bih  Bouts.");  "Toulouse,'* 
91,  121;  Giraud.  II,  271;  PerUk,  IV,  129,  131.  — Thla  power  cwulUxl  6nt 
of  nil  from  the  Bt>puJiitiont>  inserted  in  the  rnamage  aontraAt  [<l««Jaration  tiuA 
th(-  pft  tva^  nmdr-  ah  an  advancem^'iit  en  the  utheritAnec).  la  the  fourlMilth 
and  ftfteenlh  (v^nturie^  this  camp  to  be-  a  usu&]  clause  and  the  "Cout,  dePshs," 
L510,  Art.  123.  impliod  it  after  uome  discuaeion:  Lamoiffium.,  "Air.  dm  Kmd- 
ports."— C/.'-Sachsensp.,"  1,  13;  Laurihe,  on  "Paris,"  278;  iefcrun. 2.  3,6, 1. 

•  Loynd.  351 ;  "T.  A.  C,  Norm.."     13,  14. 

■  Sixteenth  oentury:  Louet,  "R.,"  13;  Mtynial,  "Tbtee,"  1886;  Dadamj^, 

id,,  1839. 
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It  was  espedttlly  as  between  children  or  deacendaats  that 
equality  seemed  to  be  desirable.^  As  to  ascendants  or  collaterals, 
many  of  the  Customs  did  not  compel  them  to  refund;*  and  atill 
less  was  there  any  obligation  of  thia  nature  incumbent  upon  tes- 
tamentary successors.  As  among  children,  more  or  less  strictness 
is  shown  according  to  the  Customs.  In  this  respect  there  are 
three  pi'indpol  classes  to  be  distingniahcd,  —  1st,  Cuatoma  of 
absolute  equality,  which  are  most  like  the  old  law,  make  the 
refunding  compulsory,  even  in  the  case  of  descendants  who  re- 
nounce the  succession.*  By  this  means  every  fraud  affecting 
equality  is  found  to  be  averted.'  — 2d.  In  the  Customs  of  almploi 
equality  {"Paris")  the  heir  can  avoid  carrying  out  the  refunding 
by  renouncing  the  auccessioti;  hut,  if  he  accepts  it,  he  must  always 
refund,  even  when  the  deceased  has  exempted  him  therefrom."  — 
3d.  A  few  Customs  called  Customa  of  r«fereiice-]egfrey  ("prfi- 
clput ' ' )  allowed  the  heir  to  escape  the  refunding  by  renouncing  the 
succession,  and  allowed  the  deceased  to  exempt  him  therefrom, 
even  although  he  had  accepted  the  succession.*  In  this  latter 
case  he  took  what  was  given  to  him  by  waif  of  reference-legacy  over 
and  above  bis  share.  The  L.aw  of  the  17th  NivQse,  year  11.  could 
scarcely  fail  to  adopt  the  system  of  the  Customs  of  ab&olute 
eqaality,  so  well  did  it  agree  with  its  tendencies;  but,  even  be- 
fore the  Civil  Code,  a  Law  of  the  4th  Germ.,  year  VIII,  gave  up 

1  Cf.  ftoKt,  "Rcaervation,"  "Disposable  Pi>rtion,"  P.  de  Fontaines,  34,  10; 
"Et.  <1«  .[it.  Louis,"  I,  1.30;  II  20;  ''L,  d.  Droiz,"  no.  83;  BeaumanoiT.  14: 
"Gr.  Coat.,"  I,  40;  Boutaric^  I,  103;  "Joaticc."  12,  21.  5;  "Aaa.  de  JSr..'* 
"C.  de3  B,,  iVO.  —  From  thift  it  follows  ibat  the  refimding  doea  not  benefit 
the  ■oreditore:  Log«et,  355, 

'  Loynd,  355.  Phviicnea  exempt  from  the  refuading,  ibid.,  352;  Poihier, 
4,  2,  3;  Ferrit^e,  on  "Paris,"  \  Civil  Code,  852.  —  Gennan  law;  weapons, 
horse.  eXi:.;  *"Sacl»apnap.|"  1,  10. 

*  All  ^fta  prf«iuii«d  to  be  an  ad vjka cement  of  inheritanoG;  they  cao 
Otity  be  kept  thniugh  one'a  right  ns  on  heir. 

'  "gumma  Norm.,"  SS;  "T,  A.  C,  Bret.,"  207;  "Anc.  CoTlt.  d'AniDU," 
ed.  B.-B-.  Table,  see  '-Ilapport":  "Anjou.'' 280,  337;  "Mwae,"  278,  349; 
"Touraine."  309,  etc.;  Law  of  the  17tli  Niv.,  year  II.  Art.  42.  C/.  "Lois 
civ.  intcrm.,"  sec  "Rappurt";  Enneiit.  p.  lf)2. 

*  "Paris."  3fl3;  "Orlfans."  301,  and  the  raajoritv  of  the  Cuetcms.  One 
cannot  be  heir  und  dunec  at  one  and  the  s&me  time:  JJeouinojiotf,  7.  19  et  aeq,; 
Uf  14;  70,  58,  diatingiii^he-'i  ^>etw(tn  the  r«fundiag  &nd  the  reduction.  Prom 
this  there  ariaea  the  "refimding  for  ftHOlher,"  —  that  ia  U)  any,  the  obligar 
tion  impos'ed  upi>n  an  heir  to  refund  the  pfla  miwle  to  hia  epouse,  to  his 
fiLthGr,  ajid  to  his  son;  for  th^  sxe  looked  upon  as  persons  iutcrpoaed: 
Loyiiel,  353  ei  seo.;  "Gr.  Oout.,''^  pp.  365,  371;  Civil  Code,  S47;  Polkier,  4, 
3.  5. 

*  "Nivem."  27,  8;  "Berry,"  19.  42;  "Bowrhon,-  385;  Fertile.  TV.  131. 
C/.  Roman  law,  Civil  Code,  Art.  840.  The  refund  is  only  due  because  the  En- 
tention  of  the  deceased  was  to  maintaJD  equality  Among  the  hciia.  Aa  to 
the  "AbfinduDgen"  in  the  Gemnui  law,  cj.  Slobbe,  SS  324,  290. 
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this  system  in  order  to  become  more  like  the  more  modem  sj-stem 
of  the  Customs  f>t  reference-legacy. 

Tlie  refunding  of  immovables  j^enerally  took  place  in  kind,  ex- 
cepting in  the  Customs  of  simple  equality,  where  it  could  be  car^ 
ried  out  by  taking  leas  if  there  were  immovables  of  equal  value  and 
{[uality  which  formed  a  part  of  the  succession.  The  encumbrances 
(servitudes,  mortgages)  which  had  been  created  by  the  donee  be- 
came void  when  the  property  conferred  passed  into  the  share  of  his 
co-heirs;  but  the  sales  which  he  had  made  remained  in  force,  which 
meant  that  the  refunding  took  place  by  way  of  taking  lesa  when^ 
ever  the  donee  had  disposed  of  the  possessions  which  he  had  re- 
ceived.  It  was  also  by  taking  less  that  the  refunding  of  movables 
was  carried  out.' 

Equality  may  be  disturbed  not  only  by  gifte  "inter  vivos,"  but 
also  by  legacies.  The  Customs  saw  in  this  a  still  more  pressing 
danger,  for  the  will  is  much  more  exposed  than  is  the  gift  to  midue 
influence;  the  condition  in  which  the  testator  finds  himself  at  the 
time  when  he  makes  a  will,  that  b  to  say,  as  a  general  thing,  on 
his  death-bed,  lays  him  open  to  every  influence  and  points  lum  out 
as  a  prey  to  every  kind  of  greed.  Therefore,  the  common  law 
of  the  Cuatoms  adopted  without  any  exception,  e\'en  in  the  c&ae 
of  collaterals,  the  rule  tliat  oa^  ctk&iiot  b«  h«ir  and  leff&t««  at  th« 
■ams  Urn*.'  The  only  advantage  which  the  hcLr  drew  from  4 
legacy  was  the  power  of  choosing  between  this  legacy  and  his 
hereclitary  rights. 

I  484.  Paymiint  of  DobM.  —  The  old  law  only  by  degrees  ar- 
rived at  the  revived  Roman  law  doctrine  according  to  which  the 
heir  is  res^pons^ible  to  an  unlimited  extent  and  out  of  his  oah 
property  for  the  debts  of  the  deceased,  - —  at  least,  if  he  accepts 
without  reservation  ("creditores  propinquissimi  sunt  heredts"). 

'  Beaumanoir,  11,  13  d  «g..-  ef.  20,  9  aa<l  10  fpenaltv  for  concf^almrat); 
pother,  4,  2,  7;  L*fcntn,  3,  6,  3  &d<J  4.  Withbolding:  "Paris,"  305,  Offioee: 
Argou,  II,  28. 

■  "Gr.  Cout.,"  369;  "Olira,"  I,  in  1261;  "Piu'l.  wh  B.,"  Aag.  13,  1293; 
Bwutarir.'I,  103;  Ferribv,  on  "Pmm,"  300;  Potturr.  VIII,  p.  179,  ed.  B.:  "A 
means  of  pnsf^n-inK  peace  mkI  harmonv  in  families,  ...  It  won  all  ihe  mi»rc 
importaiit  to  m^ntain  this  equality  vith  mpect  to  warlike  uid  ferocioiu  m^n 
iuch  03  our  ancestoro  irere,  —  men  who  were  more  suswrtihli^i  to  i<-a]»usy 
lhaa  others  and  alwnVB  rcadv  to  came  to  blows  and  to  kill  for  the  HlichLest 
thing."  In  the  cam  of  aiia  IIuh  dancer  vna  Icen,  brcause  here  it  wae  a  matter 
oi  BOiacthing  that  had  oeeti  consummated.  The  inmnsbtcncy  b«lwc<'ti  the 
t»ptteity  of  heir  aiid  that  of  Icf  at««  did  not  «xtAt  in  the  'f«untH«s  o1  writ  ten  law, 
whet*  only  the  refunding  of  gifts  "SnLtr  vivos"  wm  nww^iKy],  —  u  r^fundiotf 
vhir^h  one  ran  always  diapenBe  with  by  renouncing  the  gifte.  Cf.  Law  <m 
March  25,  1898. 
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In  early  times  debts  were  personal,  not  capable  of  transfer  or 
of  succession; '  they  died  with  the  debtor.'  Having  become  in- 
heritable,^ they  only  conferred  rights  over  the  movables  of  the 
debtor;  *  they  were  charged  to  the  heir  of  the  movables  and  only 
up  to  the  amount  of  the  value  of  the  latter,^  because  tiie  head  of 
the  familj'  haa  not  the  right  to  destroy  the  family's  patrimony. 
As  ideas  progressed,  the  hereditary  immovables  became  liable 
just  as  the  movables;  and  finally  they  came  to  impose  upon  the 
heir  the  obligation  of  pajnng  debts  "ultra  vires"  (in  excess  of 
asaets)  out  of  both  the  succession  and  out  of  his  own  possessions.' 
This  evolution  has  already  been  partly  explained  under  the  subject 
Obligations.  It  only  remains  to  show  bow  the  hereditary  liabilities 

I  Primilive  aj-stem  of  transac lions  for  cash  anil  promises  folIow«l  bv  the 
giving  of  the  pieige  or  oF  nuretv,  ivluph  is  rallier  a.  method  of  puynieut  than  a 
proriiise.  However,  even  in  the  burboj-ian  period  certain  Inws  charged  the 
dfbUi  to  the  heirs:  "Rib.."  67-  "Roth,,"  3ti2.  360,  323;  "Wa.,"  5,  1,  2;  2,  6; 
"  Arerh."  (77-11,  10  (■debtors  who  give  awav  all  their  poaseaHiona  "  inter  vjvob 
in  ortlor  U)  defruml  their  creditorH);  Pertiic,  IV,  134,  137  (atma,  whether  sep- 
afated  or  not  frojo  their  fathers).  — >  Suvvivft!  of  the  t>|d  law;  "The  dead  carry 
out  ci^eciition  upon  the  living,  and  not  the  living  upon  tlie  dead."  Defilaration 
of  Marah  4,  1540;  Civil  Code,  S77.  —  Lewis  maintiuntf,  contraiy  to  the  ffcn- 
eral  opinion,  that  the  heir  was  orieinally  held  liub]>.  for  the  debM  "liitra 
vires,'  und  that  latiT  on  his  ro.'^iponsiniliiy  became  less. 

*  U  the  deceased  has  committed  a  murder  the  obligation  to  pay  the  "  Wer^ 
Kcid  "  ia  incumbent,  not  only  upon  his  heirs,  but  upon  bis  relatives,  for  the 
relatives  are  joBtp  aa  much,  exposed  to  the  private  vengeance  as  jire  tne  lieirs: 
"Sal.."  53,  62;  "Sax.,"  2,  6;  ''Roth.,"  2  (two  pt^ta  of  the  claim  of  the  "Wer- 
Keld,"  -one  for  the  beirs.  the  otter  for  the  relatives) ;  contra:  "  Rib.,"  67;  12, 2; 
"Bai.,"  8,  20;  "Thur./'  31  (heirs  abne);  Wrusfcr,  II.  541;  Brunner,  tip.  eil.; 
Pnrwf*,  "Nouv.  Et  ,"  90,  Th?  r^aponsihility  for  debla  "om  delicto"  la  lim- 
ited even  under  the  family  eommunily  system.  Were  this  not  so,  it  would 
have  been  too  ensv  tn  vipe  out  even  "this  eommunity  iiai'lf  by  moans  of  ita 
debts:  Capitulai^'  of  816,  5  (I,  21S1;  Heiislxr,  II,  Mh.  Contrti,  ,lmira,  "Erb.," 
213.    Debts  "es  delicto"  generally:  Stodfw,  V,  59  (bib!.). 

'  The  transmiflsihilii.y  ol  claimB  to  the  heirs  of  the  creditor  seems  to  have 
been  far  more  easily  admitted  than  the  transntisaibility  of  debts;  however,  the 
numerous  deeds  in  which  it  is  Btipulated  that  the  debtor  will  pay  the  creditor 
or  hia  beire  bear  witnesa  to  the  fact  thab  this  was  not  done  without  some  hesi- 
tation. 

'  Capitulary  of  816,  c,  5  (I,  2ft8);  J.  rf'/fWtn,  68;  "Ass.  de  Rom.,"  c,  124; 
"Et.  de  St.  Louia,"  I,  15;  "A.  C-  Bourgea,"  62;  "MaUnea,"  in  15^5,  16,  35; 
"Sochitensp.,"  1,  6,  2;  2,  41;  "Hiehst.  Landr."  10,  3.  —  "-Lorris,"  15,  11; 
"BnUTbon,"  316;  "Touraine."  310,  etc.;  "Arr.''  by  Lamcdij-n-on,  op.  eit.,  1.— 
f/.  Stobhe,  V,  SO:  "'Sunima  Norm.,"  19,  fl  (rehgioua  authorities  eharged  with 
the  liquidation  of  inteatnte  successions,  at  le-ast  nith  regard  l«  the  movables). 
—  Po*(,  "Testamentary  Executors":  they  arc  (tiven  possession  of  the  movable§ 
and,  conBoquently,  are  charged  with  pavinjt  the  debts.  C/.  especially  as  to 
Enzliflh  law,  tcAr.  p.  724,  and  Palloek  nnil  Mnitiand,  U,  344. 

'  "Rib,."  67,  79;  "Burg.,"  85.  47;  "Liut.,"  57;  "Wis.,"  7,  2,  19;  7,  6.  8; 
5.  S.  6;  "Rflth.,"  224;  "Cap.."  IV,  23;  "Gr.  Gout.  Norm.."  59,  88;  "Schwar 
benap.,"  20,  10;  Eemein.  180,  —  Cf,  power  of  renouncing  given  to  the  h«r 
who  i«  thei  twnefioi&ry:  Stobbt.  V.  .V2. 

«  "L.  Rib.,"  67,  1.  See  the  German  proverb:  "Wer  ednen  Heller  aht, 
einen  Thaler  bezahlen  musa." 
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fullowed  the  dispo^  of  the  assets  and  utut(;(I  with  the  lutter, 
H.nd  how  the  persutia]  responsibility  of  the  heir  has  been  eoupled 
with  that  of  the  deceased.' 

From  the  moment  wheo  the  movables  wore  charged  with  the 
debts,  they  were  charged  in  the  hands  of  the  lieir  Jis  well  as  in 
those  of  the  deceased.  In  either  case  the  responsibility  was  thus 
limited  t4>  a  portion  of  the  inheritance.  However,  it  beciime  nat- 
ural to  connect  the  liabilities  and  the  as^icts.  VVhcti  distraint 
upon  immovables  came  to  be  permitted,  it  was  aliio  authorized, 
rrtving  to  the  same  reason,  when  they  were  in  the  hands  of 
the  heir.  But  why  was  not  the  heir  always  considered  as  being 
held  "propter  rem,"  i.e.  only  "intra  vires"?  \Vliy  was  he  made 
a  personal  debtor  liable  "ultra  vires,"  i.e.  beyond  the  estates, 
as.%sts,  and  why  was  he  made  subject  to  arrest  for  debt,  like 
his  intestate,  in  case  he  became  insolvent?  Various  reasons 
brought  about  this  result:*  1st.  The  influence  of  the  Roman  idea 
that  succession  bore  "in  universum  jus  defuneti,"  with  this  cor^ 
rection,  that  the  renunciation  and  the  privilege  of  inventory  pre- 
vented all  harm;  if  the  heir  suffered  because  he  had  takcji  uiKin 
himself  too  heavy  a  responsibility,  he  had  done  it  of  his  own  free 
will.  2d.  The  practical  motive,  the  actual  confusion  of  the  prt»iH-rty 
of  the  deceased  and  that  of  the  heir;  it  often  happened  that  the 
responsibility  became  unlimited,  as  there  was  no  means  of  know- 
ing what  property  it  should  have  been  confined  to.  3d.  The  mutual 
moral  responsibility  of  the  members  of  the  house,  tlie  idea  that  the 

■  The  transmisaibility  of  debts  to  the  hdn  wm  prepared  tor  by  mpsiu  of 
lhm9  rE&iuiw  in  deeds  by  virlui*  of  which  the  debtor  boiukd  his  heira  ilieiusalvn: 
Mnrnii/e.  II,  25;  Dt-xnutres,  I.TO;  "Cod.  Cav.."  II.  213:  ■'CArt,  Lan^."  6. 
Ouuide  of  any  agix^iU'ent,  tlie  mere  fact  of  having  enriched  themaelvra  wtLnniit 
^vinf;  any  considi? ratio d  tiierefor  made  tbem  responsible:  "Am.  de  S&r.," 
"C.  ilea  B„"  l<6.\  171.  Thus,  according  to  the  " Suchficnsp.,"  II,  I",  1.  the 
twir  ia  not  respon.'^.ible  for  imy  dcb(«  wicuiitind;  tho^c  for  ".hicli  he  has  re- 
ceived an  equivalent,  "  wpdcraliulioRe"  acd  debts  fljisint{  out  thc'l  "f  pluQ- 
dcring;  Lhi«  last  kind  of  debt  only  obligeahim  to  restore  the  Lhing  slult-n  that 
is  found  to  |>e  in  the  aune<«.^ian;  he  does  not  have  to  p&y  any  comiiDijitiun. 
C/-  HciJiler,  II,  f>if\;  SUibbe,  V,  .iS.  80. 

»  "Wis.,"  7,  5,  8:  Beaumafunr,  15,  4;  7,  S:  P.  dc  ForUainea,  Ifi,  84;  "Coul. 
Not.,"  18,  ft4.  See  "Privileite  of  Inventnrj'.'  Cf.  Otsntarcs.  loc.  rH..  Kmnrtn, 
"N.  R.  H.p"  87,  52,  fil.  ('iwtorris  whinh  make  the  heirs  jointly  ajiil  strcr- 
allv  nHpoiuible:  "  AmieOB,"  91,  1.59;  "Norra.^  K^,,''  1606,  15ft;  Maimer.Zl; 
l^ftrun,  -1.  2.  7,  1 L  —  Stohiit.  V,  53;  "ultra  virtia"  DbliKatian,  even  wb«re  the 
iiilIiii-n«H>r  llic^  RumanLin-  did  notexul:  DomM,  "Nov.Et.,"  298, 32S  (China). 
—  But  in  the  Englifih  law  Ih*  heir  t»  (^ly  held  liable  for  Aehts  up  to  the  Msount 
<jf  the  value  of  tEe  property  that  he  has  reecivod.  And,  aguin,  «re  miut  adj 
that  «vrn  tlmodi  up  to  our  own  time  the  iimnarableB  »cape  the  creditors: 
aiiumn,  ■•Inst.  AnuL,"  2-5fl;  Lthr,  p.  701;  PoUeck  and  MaiUand  II,  117.— 
[q  Mahometan  law  the  heir  is  only  held  "intra  viics":  Ztyi,  Tr.  de  Dr. 
Mua.,"  II. 
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latter  constituted  a  legal  person  whose  acts  were  connected  by 
a  close  bond,  whoever  might  be  the  doer  of  them;  the  debts  of 
the  houat  passed  from  the  father  to  the  son;  at  first  religion,'  and 
then  honor,  niade  it  a  duty  to  liqmdate  them.  Custom  often  im- 
posed Lipon  the  heir  before  the  law  did  so  the  obligation  of  paying 
the  debts;  the  credit  of  the  family  profited  thereby.  The  com- 
biaation  uf  these  ideas  led  to  remarkable  consequences:  Ist.  Thus 
the  distinction  between  the  representatives  of  the  peraon,  that  is 
to  say.  the  heira  at  law,  who  were  the  only  ones  held  for  debts 
"ultra  virea"  of  the  inheritance  (and  not  for  legacies),'  and  the 
successors  to  properly,  that  is  to  say,  irregular  successors,  lega- 
tees, and  "  universal  "  donees,  who  were  held  "  Intra  hires''  ("  bona 
non  iiitelliguntur  nisi  deducto  lere  alieno").*  2d,  The  privi- 
leged situation  of  relatives  or  heirs  at  law,  the  seiain  which 
they  enjoyed,  placed  them  under  the  necessity  of  advancing  the 
whole  amount  of  the  debts  *  (under  a  levy);  should  one  of  them 
alone  be  calleil  to  the  succession,  he  crnild  be  compelled  to  iudem- 
nify  the  creilitors;  if  several  of  them  were  eailed,  each  one  had  to 
pay  his  "man's  share,"  which  was  an  almost  ine\'itable  aolution 
in  the  case  of  liquidations  as  complicated  as  tliose  of  the  old  suc- 
cession, with  the  difficulty  of  knowing  the  part  of  the  liabilities 
ivhich  was  incumbent  upon  each  one  of  those  interested.^  More- 
over, they  were  fjiven  a  recourse  against  the  successors  to  the  prop- 
erty for  the  amount  that  they  had  liquidated  in  discharging  the 
debts.  According  to  the  final  regulation  ("contribution  for  debts") 
every  '''  universal "  successor  hafl  to  pay  a  share  of  the  liabilities 
proportional  to  the  share  of  the  assetj  wiiich  he  received  *  (except 
the  eldest,  who  did  not  contribute  for  his  reference  legacy).^ 

'  Ttestitulion  carricti  nut  for  the  HaJvatioa  of  tho  bouI  of  the  dccciiaed:  Dig. 
X.  3,2S,  14;  6,  17,  o.  etc.;  Slobbe,  V,  l50;  "Conat,  tiic,"  I.  2.i;  ferli/r.  IV,  135; 
"K.;hMat)cm.p./'  V,  178..  Cvnira:  Sacliseasp.,"  1,  6,  i,  iiad  1,  18,  1.  Cf. 
Deamftrti,  117. 

>  Beaicmnnoif,  12,  6;  Dcsmaret,  13,  1:  "Jebita  sant  pftEferendi  If^atia"; 
Lrtysel,  330;  "  Et.  de  St.  U.ub,"  I,  15;  Po/Aier,  "Sum,,"  V,  4;^/.  VlII,  p.  138  [the 
heir  i»  only  held  For  legiuries  whiuh  are  'Mntra  vires"). 

'  PaUiier,  5,  S;  I^min,  4,  2,  I;  Riainl,  "Eton,,"  IVj  1,  112.  But  upon 
condition  of  making  an  inventory  or  somo  oth^r  doeil  oqiiivalent  to  it,  in  order- 
to  bo  able  to  distinpiiali  the  property  in  l,lie  succcHsion  from  their  own  personul 
hcIonpinKa, — -a  thing  which  greatly  rwliiced.  the  difference  bctweeo  reprcaen- 
tativea  of  the  person  and  auticcsscirs  Ui  thv  property:  Ba-til/iric,  II,  25. 

*  faUiier,  V,  3  (l<?gateea  ar*  not  per^uniii  dtbtora),  Ltbrun,  loc.  (TiI.  In 
certain  of  the  Customa  each  heir  is  held  littblu  (or  lha  who)':,  D»linction  be- 
tween the fwraoafil  ftdvanf^O  and  thc^  fulvancp  by  way  of  mortgage:  "Gr.  Cout.," 
p,  369;  Demara,  ISfl,  167;  "Cout.  Not.,"  IS,  86,  2S, 

<  PoUitsr,  6.  3,  1;  L^tn,  4.  2,  1,  5;  Civil  V-ode,  873. 

<  "Roth.."  385;  PwtUe.  IV.  138;  P.  de  Fontnines,  n.  138, 

1'  Cf.  LaurAn,  on  "Paris:,''  334;  "T.  .\.  C.  llret-,^'  210.    Other  reference 
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§  4S5.  SBptxaUon  ot  AsMts.  —  The  liability  of  the  indivitluAl 
assets  of  the  heir  with  the  inherited  piossessiona  was  oil  ad- 
vantage for  the  creditors  of  the  succession  when  the  heir  liad 
resources;  it  he  were  insolvent  it  turned  against  them,  they  fouiid 
themselves  under  the  nccfsaity  of  competing  with  his  personal 
creditors.  In  Rome,  in  onlet  Ut  guard  agatnat  this  disadvantage,, 
a  collective  measure  in  the  interest  of  all  the  deceased's  creditors 
was  devised,  the  "separatlo  bonorum,''  which  was  an  incident 
of  the  "venditio  bonorum";  by  this  means,  instead  of  one  bank- 
ruptcy proceeding,  two  occurred,  —  that  of  the  deceased  and 
that  of  the  heir;  each  one  had  its  group  of  creditors,  its  special 
assets,  and  its  adnunistration.  In  Our  okl  law  the  separation 
of  assets,  although  borrowed  from  the  Roman  legal  system,  took 
an  an  entirety  diflereat  ctiaracter.  It  ceased  to  be  an  incident 
of  procedure  for  liquidation.  Each  creditor  of  the  estate  and 
each  legatee  was  authorized  to  demand  this  partition  individually 
against  each  personal  creditor  ot  the  heir,  and  to  move  for  the  sepa- 
ration of  all  the  possessions  or  of  some  of  them  only^  The  heir  was 
not  dispossessed,  as  he  was  in  Rome,  but  kept  the  administration 
of  the  hereditary  possessions,  somewhat  as  in  the  privilege  of 
inventory,  and,  as  in  that  case,  letters  of  chancery  were  neces- 
sary' at  first;  in  the  seventeenth  century  they  were  no  longer 
demanded.'  Contrary  to  the  decisions  of  the  countries  of  writ- 
ten law,  where  these  letters  were  for  a  long  time  required,  and 
where  it  was  only  possible  to  ask  for  the  separation  during  &ve 
years,  the  Parliament  of  Paris  allowed  it  to  be  availed  of  at  any 
time  without  imposing  upon  the  creditors  the  necessity  of  making 
a  demand  at  law.'  One  sees  that  the  separation  tende^i  more  and 
more  to  become  a  simple  right  of  preference,  a  lien  on  the  heredi- 
tarj'  possessions;'  there  was  nothing  to  prevent  the  creditors  of 
the  succession  having  their  claims  paid  out'of  the  possessions  uf 
the  heir,  once  his  personal  creditors  had  been  indemnified  (doc- 
trine of  Papinian  and  Pothier).  It  would  have  been  more  Strictly 
logical  had  they  made  these  two  classes  of  creditors  share  with 

Ugaciea  m  the   Ciermao  law:  " MorKeng&be,"  "Q&ade,"  "Musathdl," 

etc, 

'  In  the  Swiss  law  the  toCiJ  ailtliotily  st^pa  in  U>  HUp«»viB^  )>Ayniest  of 
these  debts,  to  pompfl  tKe  hpcnt  to  give  nureiy,  in  ordnr  to  insure  tlm  pajTmunt, 
and  ta  pay  them  itself,  —  &  tiling  which  rendered,  useleaa  provisiatu  in  the 
nature^  uf  Ui«  partition  oi  inhi'riUtnr^. 

*  Argou,  IV,  4.  The  oune  in  ItelKium:  itegritrut,  "Censura  Belie.,  ad.  t. 
de  Sspar.";  RarHol.  on  Ptrier.  "Arr.  Dijoa."  291,  S:  five  y«ara  in  the  caae  of 
immovablwi.  Civit  Goile.  SSO. 

'  Loysd.  494;  Bunrjim,  "Suoc,"  31.  12.  28  (privilegfi). 
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each  other  out  of  the  estate  of  the  h&r.  It  seemed  that 
they  vrere  progtesnng  towards  tlus  st^ution,  because  Feiri&re 
shows  the  existence  of  a  practice  accordii^  to  whicli  the  per- 
sonal creditors  of  the  heir  had  the  ri^t  to  demand  a  separation  of 
the  possessions  as  against  the  creditos  of  the  deceased.  What 
was  the  good  of  this  if  the  latter  had  not  shared  with  them? ' 

>  CSontni:  Labnm,  IV.  3, 1,      md  Pmki^,  V,  4;  CMl  Coda,  881. 
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Topic  4.   TESTAiiENTARY  Provisions 


{4S6.  NdUwrWiB  norGUla  "caiiaa 
mortie." 

i  487.  "Thiox"  »nd  Ceremony  of 
AppoinLing  an  H«ir.  —  tA) 
Afkiptlon. 

I  488.  The  Same,—  (B)  Affntoiaie." 

\  489.  Covenaatji  ixTtiiiniiig  to  ^^uc- 

i  490.  Gifts  "pro  anmia"  nnd  Share 
of  the  Dead, 

491.  Tmtamentary  ExeattoTV. 

492.  The  Will, 

I  493.  The  Same.—  (I)  JuriK^«^£i. 


S494.  Tho  Samo,  — fll)  Capaclly  lo 
miike  a  Wi3l  or  lo  receive  by 
Will. 

i  495.  The  Siuiw.  — (HI)  Tlie  Ai>- 

pointmcnt  of  an  Ht'iir, 
S408-  The   Same  —  (IV)  Diffownt, 

FormB  of  WUla.    (A)  The 

Cation  Will. 
1497.  TheSame.— (B)  ModeniStale 

of  Lttw. 

i  498.  The  Bmiie.  —  fV>  Revocation 
of  WUls. 


§  48().  Neither  Will  nor  Qifts  "causa  mortia"  were  recog- 
nized in  the  Germania  of  Tacitus,'  or  even  tn  the  majority  of  the 
barbarian  laws.*  The  old  system  of  family  eommunity  only  ac- 
conimodated  itself  to  intestate  succession,  that  is  to  say,  the  exer- 
cise by  the  relatives  of  riglits  which  already  belonged  to  them,' 
With  the  disintegration  of  the  family  the  will  became  once  more 
possible.  The  Uoman  precedetiti  and  the  influence  of  lite  Church  * 
were  in  favor  of  the  evofution  which  was  to  result  in  tlie  twelfth 
centurj-  in  the  renaissance  of  this  institution  which  had  been 
abandoned.  But  this  result  was  only  reached  slowly.*  Those 
who  wished  to  dispose  of  their  possessions  did  so  for  a  long  time 
by  means  of  contractual  deeds  "inter  vivos"  before  eaiplojang 
the  unilateral  act  such  as  the  will  is.  The  appointment  of  an 
heir  was  only  gradually  recognized,  as  mtness  the  adaj^:  "Solus 
Deus  hcredem  facere  potest,  non  homo";*  "Giguntur  heredes, 

■  7'nrtiM,--Germ.,''20,;  A'oWer."Z.V,R.,''1887.VII,22-li  UwofGormiB: 
Damle;  Hojuts,  "Iniicr,  jurid,  Grecques,"  III,  403;  Damie,  "Nouv.  Et., 
348. 

■  Gnceptiiig  the  laws  of  the  Burgundiana  and  the  Vbiftotlw,  4, 2,  4;  2,  5,  Id. 
Cf.  "Liut,"  6  ('■I>Prab..  do  ult.  vol.,"  II.  12.  2);  PalwtAa.  p.  317;  Tamiuma, 
"Alienaa.,''  242;  Schidas.  "  Langob.  Treuh.,"  H. 

'  AlifDatioD  "in.t«x  vivoa"  woe  ia  Rcneral  uao  varUcr  than  the  will  for  two 
rcai^OQc:  {a)  because  it  ttas  fiaier  AOttially  to  fArry  it  uUt;  ^h]  iKH-uUat'  it  vru 
Bomt-timea  luxesnaty,  find  f-or  that  resnon  aicc^'ptcd  by  lUt  nilulivea. 

■  The  Cliiirrh  wont  so  far  as  to  make  it  a  duty  to  make  a  will  and  U)  pumsh 
thOiBt'  wlio  died  intestate:  Dv  Canfg.  see  "Intijelati"  (exomplre  of  third  partla 
mnkinic  wills  for  others);  R.  Cailiemer,  p.  47;  Auffwy,  p.  555;  PoUock  axua  MtM- 
latui,  II.  ;J5fi. 

'  IJrfore  the  thirteenth  century  instead  of  "tcatamentuin"  they  sav  "carla 
diviaionfllis,"  JpvTse,  pnanent,  "gaiiiuni":  see  />u  ftngf;  Ranbiil.  see  "Dcviae"; 
Auffroy,  p.  338.   "  Dtstinatto"  iDu  Cange,  aee  "Deatinare"),  dsatiny. 

'  Gl-im-m.  VII,  1;  "Poitou,"  272,  etc. 
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non  scTibuntur."  They  still  said  in  our  old  Customs,  "The 
appoiatment  of  an  heir  is  not  m&de,"'  which  at  thut  time 
had  two  meanings:  (n)  the  heir  appointed  by  will  is  not  in  all  re- 
spects like  the  relatives  called  by  Custom;  (h)  the  appointment 
of  an  heir  is  not  required  thenceforth  in  order  to  make  a  will  valid ;  ' 
thus  there  was  no  distinction  between  the  will  and  the  codicil' 

The  disfavor  with  which  the  will  was  looked  upon  was  also 
accounted  fof  by  the  notion  that  "the  will  is  a  creation  of  the 
civil  law,"  whereas  the  gift  is  due  to  natural  law.  It  waa  a  cu> 
rent  prejudice  in  the  school  of  natural  law,  accepted  by  every- 
body in  the  eighteenth  century,  that  the  will  is  u  creation  of  the 
legislator,  something  artificial.  In  fact,  they  said,  what  could 
be  more  unnatural  than  to  carry  out  the  orders  of  a  dead  man? 
The  philosophers  who  defended  this  theory  made  themselves  with- 
out realizing  it  the  perpetuatora  of  the  old  Customary  tradition, 
which  was  hostile  to  testamentary  provisions,  and  the  orators  of 
the  Revolution  were  inspired  by  these  same  ideas, 

§  487.  "Thins"  and  Ceremony  of  Appointing  an  Heir  {"rSo- 
tomie").  —  (A)  Adoption  was  almost  the  only  means,  in  use  io 
many  of  the  primitive  legislations,  of  creating  heirs  for  oneself 
when  one  was  afraid  of  dying  without  posterity.*  The  proceeding 
which  is  the  most  like  it  in  the  barbarian  laws  is  the  Lombard 
"thinx"  or  "gair^thinx." The  man  who  despaired  of  having 
children  because  of  his  advanced  age  or  his  s-tate  of  ill  health  ap- 
pointed an  heir  before  the  full  public  assembly.*  In  order  to  do 
this,  it  is  probable  that  he  proceeded  by  means  of  the  giving  of 
weapons,  in  the  same  way  as  in  political  emancipation,  thus  treating 
the  man  appointed  as  though  he  were  his  otto  son.  The  Edict  of 
Eotharia  was  satisfied  with  the  presence  of  free  men  and  the  inter- 

>  Beaumanoir.  12,  58"  Lojfsd,  304;  "Paris,"  299. 

'  Co'itrn:  countriea  of  written  law.   But  exMptiom:  "Toulouse,"  123(). 

'  Lotjsd,  300.  Usclessacsn  of  the  codicil  clause  ("'  iit  vici  codiciilorum  scrip- 
tura  debeat  obtinere"):  Serrfa,  II.  23;  j4rfl(ni,  U,  17, 

'  "Rib.,"  43  ("adoptare  in  hereditate  vel  adfatimi ") ;  ZWesfc,  "Et.,"  Ill, 
110,  190,  263,  290,  350j  KovaUwehj,  "Cout.  Contemp.,''  203;  Pod,  I,  103:  II, 
198;  bibl.  in  la>^ert,  VH,  21;  Valroger,  "CeUe«,"  p.  646;  D.  Vsws^We,  VUI, 
385. 

*■  " Gairethjns,"  mfetming  asaemhiy  of  armed  free  men  ("gaira"  or  "ger" 
means  lancej,  and  approval  by  this  assembly  ("vapnatak"),  <■/.  Sehroeder, 
24,  41,    Pappcnheim,  29:  "Garethinx"  meom  general  uasembly;  "  Lint.,"  73. 

•  With  regard  to  enfrimrhisement,  "Roth.,"  224;  "p*r  gaida  et  piai!." 
"Gisil"  means  surely.  "Gaida"  meansr  let,  accordint  to  some,  "§agitla": 
P.  thac,  "H.  Lang.,''  I,  13:  ■"Gloas.  Matrit,,"  2fl.  —  2d,  according  to  othera, 
"Mdoa"  ("Iloth.,"  259),  ''aacramentalea";  Pappeaheini,  31.  Cf.  Daretk, 
"Et.,"  Uf);  Kohler,  "  Z,  V.  B,,"  V,  427;  ^<ftro<rier,  222.  Aa  to  what  the  "Thinx'' 
was  intended  for  aad  its  haai  diiapjKaraace,     Ptdumbo,  278. 
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ventioQ  of  a  "^sel"  or  surety,  altboug'b  it  did  not  meDtion  this 
formality  because  the  act  was  not  connected  with  the  adoption.^ 
The  Laws  of  Liutprand,  §  4,  made  it  still  simpler  by  reducing 
the  whole  to  the  "carta"  or  written  report.  The  doer  of  the 
"Thin^tio"  bound  himself  not  to  dispose  of  his  possessions  to 
the  prejudice  of  the  rights  conferred  upon  the  heir  which  he  ap- 
pointed for  himself,  —  rights  which  were  the  same  as  those 
of  a  legitimate  child ;  however,  he  was  at  liberty  to  alienate  bis 
property  in  case  of  necessity;  still,  the  heir  then  had  the  power 
to  prevent  the  ahenation  by  supplying  bim  with  support.  The 
unexpected  birth  of  a  child  revoked  the  act,  and  in  the  saaie 
way  ingratitude  did  so  in  cases  where  it  would  have  allowed 
of  the  disinheriting  of  a  lawful  son.* 

§  48S.  ThB  Same.  —  (B)  Under  the  name  of  "affatomie"  ("L. 
em."  t  46),  "adfathamire,"*  the  Salic  Law  describes  a  transac- 
tion which  13  pcrhai^  derived  from  adoption,  but  which  differs 
very  much  therefrom,  owing  to  its  exclusively  patrimonial  char- 
acter. It  consists  in  three  separate  act;:  Ist.  At  the  "raallus" 
which  has  been  summoned  by  the  "  thunginus"  the  donor  throws 
the  "festuca"  at  the  breast  of  a  third  party,*  by  this  means  per- 
forming a  symbolical  transfer  of  his  inheritance; '  at  the  same 
time  he  declares  that  he  wishes  to  give  all  or  part  of  his  fortune  to 
another  person  whom  he  designates.  —  2d.  The  person  who  has 
received  the  "featuca"  goes  and  takes  up  hia  residence  in  the 
house  of  the  donor,  receives  three  gueata,  who  eat  pap  with  him 
and  thank  him  for  his  welcome;  and  this  is  a  taking  possession  of 

•  "Cod.  Tli*od.."  8.  12,  I,  2;  "Rolh.."  172;  "L.  Rom.  Cur.,"  8.  5. 

•  "Roth.,"  168  6/ se?.  Cf.  166,  362;  "Liut./' 67i  "Areg.,"  lO;Otgckm,  ITS 
(bibl). 

'  A  Word  which  SMins  to  in«&n  "*inbrocc"  by  allusion  to  the  old  rites  of 
adoption:  ee*  A'«">i,  "L.  Sal.,"  ed.  He»iele.  Other  t*sta:  "Cap.  cxtrav,  L. 
SflJ.,"  8;  Capitulary  of  10;  "Rib,,"  48,  4»;  "Forra.  Mcrkel,"  16,  24.  25; 
Lindebr.,  13;  Marcilje,  1, 12;  "  App.  Marc.,'  47;  "Fonn.  imp.,"  38;i>u  Can^e, 
Bee  "  Affatomare." 

*  AccardinE  to  an  interpretatiDii  irbich  would  seem  to  be  furly  reasonable, 
but  whicb  is  nord  to  reconcile  with  the  trxt,  the  third  partv  is  elinniiuitctl; 
the  entire  transactioa  takes  nlace  bctweim  the  donor  Asd  the  donee;  the  (alter 
reiceivea  the  "featuca"  and  tWn  ia'jtaUd  hinuclf  io  the  house  of  the  donor  aod 
fiQaLl.v  retUTTia  to  him  with  the  'Teatuca"  the  right  of  enjvymest  of  bia  poeses- 
t\oa:  Gtataon,  III,  37. 

*  It  haa  h^Q  |>olntcd  out  that  there  was  one  thing  laolcing  in  the  alienation 
for  the  benefit  of  the  pereoa  intarpoeed :  the  BurTsnder  by  him.  This  roust  have 
been  an  Intentional  hiatus;  in  not  relmquisbing  his  poeseuions  the  donor  re- 
served to  himself  the  poivcr  of  keeping  them:  R.  Caiilemer.  p.  258,  Ptat, 
■'Donationes  posl  obitum,"  "Teftlamentary  Execution."  But  neither  ia  the 
murendfr  of  ine  property  bv  the  person  interposwi  mentioned.  And.  further- 
more,  could  not  the  helre  of  the  donor  make  use  of  the  lack  of  thia  ourrender 
in  order  to  get  the  property  away  from  the  beneficiar>'? 
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the  property  which  has  been  transferred  to  him.'  —  3d.  Within 
a  year,  in  the  presence  of  the  king  or  at  tlie  "mallus  !eg3timu3," 
by  means  of  the  throwing  of  the  "/estuca,"  he  gives  tlie  heir  who 
has  been  appointed  the  inLeritance  of  which  he  has  become  the 
owner. 

The  most  striking  thing  about  this  description  is  that'  the 
ceremony  of  appointing  au  heir  ("atTatomie")  consists  in  a  giv- 
ing by  a  person  who  is  interposed,  and  tliat  it  takes  place  in  the 
"mallus."  Whether  one  carry  it  out  in  the  "maliua"  or  in  the 
presence  of  tlie  king  may  depend  as  to  whether  one's  object  is 
publicity  or  one  needs  the  approval  of  publie  authority  in  order  to 
vaUdate  the  act;  it  is  probable  that  both  tlie  "mflllus"  and  the 
king  originally  had  an  active  part.^  but  the  silence  of  the  law  leads 
one  to  suppose  that  their  part  liad  become  passive.  It  is  more 
difficult  to  account  for  the  intervention  of  a  third  party.'  It  would 
be  very  easy  to  understand  if,  as  has  been  asserted,*  the  third 
party  had  only  to  transmit  the  property  with  which  he  had  been 
invested,  after  the  death  of  the  donor;  in  this  we  could  see  a 
proceeding  designed:  1st,  to  avoid  the  rule  which  forbids  pfts 
made  to  take  place  after  deatli.  because  here  everything:  took 
place  between  the  li^'ing;  2d,  and  at  the  same  time,  in  order  to 
allow  the  donor  to  keep  until  his  death  the  enjoyment  of  bis  pos- 
sessions, because  the  third  party  who  receives  them  is  an  accom- 
modating friend,  who  lias  no  reason  to  keep  them  himself  when  be 
promises  to  allow  the  donor  to  have  them.  Unfortunately,  thia 
plausible  opinion  is  condemned  by  the  text  of  the  Salic  Law;  it  h 
not  said  In  so  many  words  that  restitution  must  take  place  within 
a  year  of  the  death  of  the  donor,  but  it  w  said  that  it  must  take 
place  within  a  year,  which  can  onJy  he  understood  to  mean  the 
year  whicti  follows  the  fact  of  which  one  is  speaking.  —  that  is  to 
say,  the  transfer  of  the  property  to  the  person  who  is  interposed. 

As  for  our  view,  we  would  propose  by  way  of  conjecture  the  fol- 
lowing explanation:*  The  ceremony  of  appointing  an  heir  would 

*  "Smsio,"  of  an  inffeteTminfttfl  leasrlb  of  time;  ootueaiiently,  "aesaio  trid- 
uana"  (three  days  and  three  nights):  (J«ffe*tn,  182  (bibl.j. 

'  Lambert,  p.  30  (bibl.).  WUI  "oalalia  eomitiia,"  ef.  Gerard.  "Man.  da  Dr. 
Rom,,"  p.  7M,  3d  wi.  At  Unterwalden  ralification  of  ttels  of  last  will  by  thp 
public  authorities:  Lardy,  »p.  cit.,  p.  263;  Huhtr,  IV,  609;  Statute  of  Ivi*e 
Lfoiirte^ntii  century)  in  *"  L.  Munic,"  I,  1134.  Cj.  ri^ts  of  the  "  vicini"  and 
of  thp  kinR. 

'  Cf.  at  Rome  "  familln)  emfcor,"  a  trust. 

*  Iteu^,  on.  di, 

*  Was  aot  the  interposition  of  third  parties  intended  to  evAde  the  law  and 
to  allow  one  to  make  a  ^ft  lor  the  benelit  of  persons  under  a  (Usability?  — 

687 


INTESTATE  BUCCESSION,  GaiXriTOUS  COCTEYANCES  [Chap.  IV 


take  place  in  the  majority  oi  inataQces,  like  the  Lombard  "thinx," 
in,  tlie  case  of  the  old  man  without  children  who  was  aavious  to 
have  some  one  who  could  administer  his  interests  after  he  was 
gone,  who  could  pve  him  the  care  which  his  uge  demanded,  ami 
who  could  take  the  place  of  &  son  to  him.  He  could  nut  attain 
tbii  ohjcct  if  he  did  not  transfer  his  inheritance  to  this  person 
duritig  his  lifetime,  for,  &s  representation  was  not  admitted,  the 
heir  appointed  could  not  perform  a  single  act  affe<rting  the  prop- 
erty of  the  donor.  But  how  was  he  to  carry  out  tliis  transfer, 
which  was  indispensable  to  him?  (a)  The  beneficiary  may  be  ab- 
sent at  the  time  when  the  donor  makes  up  hb  mind  to  it.  In  such 
a  case  as  tliis,  direct  transfer  is  not  possible,  and  yet  at  the  stuue 
time  the  act  will  not  admit  of  being  put  off,  because  the  zhuor  is 
otposed  to  the  danger  of  death  or  fwb  that  bia  end  is  drawing 
near.  The  interposing  of  another  person  is  here  found  to  be  neces- 
sary. But  this  ease  does  not  seem  to  us  to  have  been  the  most 
frequent  one.  (6)  Ordinarily,  the  beneficiary  was  present,  or,  if 
he  was  away,  the  act  could  be  postponed  until  his  return.  In  this 
case  the  presence  of  the  intermediary'  was  justified  by  three  mo- 
tives: 1st.  His  intervention  Served  to  notify  third  parties  that  the 
donor  pave  up  possession  of  his  property:  if  the  latter  had  been 
satisfied  to  deal  directly  with  the  bpneficiHrj',  if  he  had  called  him 
to  him  in  order  that  they  should  live  together,  the  situation  of  af- 
fairs would  not  have  been  obvious:  the  installation  of  a  third  party 

For  Schroetier,  p.  .144,  the  presence  of  an  Intermediary  in  the  Salir  Law  could 
be  aceuuntLiI  tor  in  the  some  way  as  that  of  the  "t^cl"  ia  t\in  Loiiibitnl 
"thinx" ;  but  the  laLt*r  is  )iard  enmich  U)  uaAenta.nl,  (or  adoption  by  handing 
over  oi  wcapoQS  takes  place  otdinarily  witJioat  any  inlermtjiflrj'  (r/..  howfvcr, 
Girard,  "  Miui,  de  Dr.  Item.,"  pp,  llo,  173;  eafninchiiomont  "jjcr  giiurljun 
the  Lombftrdfl).  Thefialic  «rpm,ony  of  ajipoiatiut;  an  heir 
has  ratbcr  u  pu.trim4Dial  t^harocLer,  and  tbr  thinl  pAity  ictcrpoaest  takrs  pus- 
•esBidnof  thi'  prr>ii<Tty  »( th'-dotior;  t>erhap«  one  Riight  s&y  that  the  "pMil "  tJI»o 
BMutro.'j  ff  1)111  iht  iiatiimJ  futbt  r  the  pow<>r  owr  lha  person  of  the  adopted  Mm, 
and  that,  he  transmits  it  lo  the  adopting  father.  —  According  to  R.  Schmidt, 
p.  73,  the  t&kiiiK  (XMtK^ion  carrinl  out  By  an  intermediary  would  be  a  legal 
demand  addresacid  to  third  parties  who  hAve  rlKhls.  to  Rssert  them  over 
the  puiisestiiotia  of  the  donar  Ithat  is  to  ti&y,  to  the  relatives  of  the  Imier); 
the)"  should  in  some  way  be  summnneil  to  rome  before  the  mallua"  in  order 
to  raise  their  claimfl  there,  under  penalty  of  beioiE  barred.  But  we  do  not  see 
viiy  the  (inwcnrc  of  un  inlcmKiLary  shuuld  be  ueceMH*r>'  in  order  U>  ailain 
thi^  n£>ult.  It  ii  vfr>'  hkeiy  that  scm^  cunnerlion between  the  penod  of 
twelve  montha  allowtd  for  restitution  of  the  property  uud  the  old  one-year 
tenure.  "Ante  Xll  mcnEca'''  (■on  nicorrely  mean  at  the  end  of  the  year,  and 
yet  this  traa^latii)ii  hcbs  been  oITitlvI  because  the  expiration  of  thla  period  ex- 
tinguishes any  poftsible  rliiimb  which  the  relutivce  or  the  true  owner  may  haw. 
Perni^,  on  the  other  hand,  whnt  they  meant  to  say  was  that  the  iotiTniediajy 
could  not  keet>  the  jirupert},'  during  n  whole  rear,  because,  if  he  did  so,  he  would 
have  acquired  the  mdefeasiblie  ownerehip  of  it. 
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in  llie  house  of  the  donor  gave  evidence  of  the  fact  that  the  latter 
had  deprived  himself  i>f  possession.  2d.  The  intermediary  ought  to 
take  an  interest  in  the  carrj'ing  out  of  the  gift,  and  was  morally 
Tcsponaible  for  it.  3d.  The  donor  deprived  himself  of  the  right 
of  revoking  the  act  and  carried  it  out  in  a  public  manner  and  by 
means  of  an  intermediary. —  Whatever  the  theory  may  be,  from  the 
time  of  the  transfer  which  was  executed  for  his  benefit,  the  bene- 
ficiary found  himself  with  respect  to  the  donor  in  the  same  posi- 
tion as  a  son;  he  was  appointed  heir  ("heredem  appellare 
E%'erything  leads  one  to  believe  that  tlie  title  which  was  thus  con- 
ferred was  irrevocable  (excepting  in  ca&e  of  expulsion  from  the 
family,  just  as  in  the  case  of  a  lawful  son),*  The  Salic  cerem.ony  of 
appointing  an  heir  seems  to  have  soon  disappeared  from  practice, 
for  the  P'rankish  statutes  do  not  mention  these  formalities;  it 
degenerated  into  a  direct  transfer,  that  is  to  say,  into  a  mere  de- 
livery,* and  became  confused  with  gifts  "cauaa  mortis"  or  cove- 
nants pertaining  to  a  succession,  which  we  are  about  to  deal  with.* 
Perhaps,  however,  the  intermediary  in  this  ceremony  of  appointing 
an  heir  ia  to  be  once  more  found  in  the  testamentaij'  executor  of 
early  times,  or,  at  least,  the  precedent  of  the  Prankish  law  has 
contributed  towards  having  testamentary  execution  accepted  in 
practice. 

§  489.  CoTAnantB  pertaining  to  Succession.  —  In  the  guise  of 
a  will,  the  law  of  the  Prankish  period  makes  use  especially  of  con- 
tracts, or,  to  put  it  better,  of  conveyances  "inter  vivos,"  which 
confer  "hie  et  nunc"  rights  which  are  irrevocable,  but  whose  final 
carrying  out  is  postponed  until  the  death  of  the  donor;  such  are 
recalls  to  succession,'  appointments  by  contract,  mutual  gifts 
between  spouses,"  "post  obitum"  gifts,  with  the  resen."ation  of 
the  usufruct  or  tenure  at  will.  The  first  of  these  acts  presents  a 

»  "Rib.,"  48,  49;  "Cap.  1.  FUb.  add.,"  803.     "Roth.,"  174. 

'  How  was  the  iotermediary  to  be  c-ompellM  to  carry  out  what  he  had  to  do? 

'  "Rib.,"  48:  He  who  hasneithere-ona  Qor  duvighters  may  give  all  his  "faciil- 
toa"  ia  the  presence  of  the  king  either  to  his  spouBe  or  to  a  near  relative  or 
to  B  atrADEccr  Uiul«r  the  form  of  od  adoption  by  right  of  helc  ("B(juptaf6  in 
liereditat* )  or  "adtjitiiBUa"  in  writia*  ('■acripturammseiiefl")  or  by  delivtry 
tKfore  nitnesaee.  "Cap.  leg.  SaJ.  add.,"  819,  10:  "de  afFeitomie  dixerunt 
quod  LradiCio  fuisaet." 

♦  "Rib.,"  49:  '"adfalimus"  between  spouses;  the  survivor  can  only  make  a 
disposal  for  religious  purpoeea  or  because  of  presaing  nec^gity;  after  nis  death 
the  posaesaiona  which  have  been  given  to  him  retm'n  to  the  lawful  heirs.  Cf. 
"Gifia  'inter  vivoa.'"  "Dower." 

*  Itoziire,  "Form.,"  nos.  130  el  seq.:  "hereditonEe":  Ai^roy,  p,  215. 

•  Demuih,  '•Wechsolaeitig.  Verfttg.  von  Todeaw.,''  1601  C'^Untera."  by 
Gi€rke). 
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\£ry  great  similarity  to  the  early  "adoptko  in  heredmn."  ■  The 
others  are  more  like  ((ifts  "inter  vivos"  of  some  particular  object, 
{kithough  they  more  often  than  not  affect  a  number  of  possessions. 
WTicther  they  were  gifts  "post  obitum"  *  or  gifts  with  the  resen'e 
of  the  usufruct,''  there  were  always  deliveries;  and,  as  they  were 
ordinarily  intended  for  a  church  or  a  monasterj',  the  donor  pro- 
ceed eil  by  means  of  the  "traditio  cartte," — for  example^  by  plac- 
ing the  deed  (»f  gift  upon  the  altar  or  the  shrine  of  a  saint.* 
The  benoficiarj'  acquired,  the  property  of  the  donor,  but  could 
not  exercise  his  rights  until  the  death  of  the  latter;  vho  thus 
continued  to  retain  it  and  to  enjoy  it.  Whether  the  gift 
were  made  "post  ohitum"  or  with  the  reservation  of  the  usu- 
fruct, the  result  was  the  same;  the  donor  retained  the  life  owner- 
ship of  the  property  transferretJ,''  the  donee  acqmre*l  a  future 
ownersJiip,  a  right  to  futiu^  possession,  which  was  absolute  and 
which  could  not  l>e  attacked."  In  order  better  to  define  the  rights 
of  the  donee  a  rent  was  often  paid  to  him  by  the  donor.'  Here  we 
have  a  remarkable  example  of  that  limited  ownership  in  point  of 

■  Fot  cxamplo,  the  daught'^r  c&]|^  bault  tu  n  succession  ocqutKa  lh«  suae 
righlB  tiH  a  son. 

'  tfubner,  p.  II  (sDurera)  and  passim;  Rarih-i.  "Form  ,"  212  tl  »eq.;  "Cart, 
de  Redon,"  new.  137,  140,  149,  hW.;  ora  D,  VaittelU,  pomm. 

•  "Paasidere  usufructuario  ordiae,  sub  u»u  beneficin,"  vxc:  Mareat/^,  2. 3, 
&.  Exiunplea  in  Hilbi\er,u.  76  «i  sw/.  "Tenure  at  will,"  "benefice";  Rotin, 
roa.  319  el  leq.  Cf.  Bomrvit,  "L(w  Pref  arim  vcrbo  Rpgis,"  1!)00.  The  reMT- 
votion  of  the  ueufnict  nmy  be  m&de  for  the  benefit  nf  llic  donor,  nf  hi»  mduw, 
or  of  liis  fliiidren. 

'  Delivery  "per  cortam"  sirenw  to  be  Buflicie&t  of  itself  without  any  ^nog 
up  or  puttinft  in  pos^cBsioa.  The  fomiulffi  coDtuin  the  word  "trada"  witJiuut 
mc^nticinibg  ilic  "se  e-idtiud  dic^ro":  "Alifcm,,"  1 ;  "Bui.,"  Catilemrr,  313. 

'  Htihnrf,  p.  149,  siyBtematieally  eontraata  these  twiy  sorts  of  deeds,  but  th* 
documoits  do  not  ma.ke  any  ^cry  grr'-ut  diijtinction  between  Lkcm,  luid  their 
praeLical  effect  is  the  same,  Tho  iiijnnr  who  possession  nf  the  property 
whieh  has  been  pnven  him  can  abu^p  hin  position  ajid  transmit  it  lo  thirB 
pftrties;  but  in  tliis  case  the  donees  in  thn  some  way  ajt  the  relatives  liave  a 
period  oi  a  year  and  a  day  witliin  vvhlch  lo  maJce  eoniplnint:  In  cit-^e  the  donee 
dies  before  the  duour  his  hairs  only  profit  bv  tbc  gift  aa  an  exceptiriDsl  thing: 
Mol,  "Gifts  'inter  vivoa'";  "Asa.  de  Jinni./'  "C.  d»  B.,"  116;  UeuaUr,  11, 
B3S,  n.  9;  R.  CaiOemtr,  p.  274. 

•  The  doDor  could  rwerve  the  right  of  rpTOking  hp  gift,  not  at  lus  own 
plfHiauK,  but  ii  fiome  portieular  event  took  plike«,  —  if  he  should  survive 
suoh  and  such  a  happening,  if  ho  i^hoiild  have  a  son.  Hnuttef,  hjix  maintained 
t)int  even  in  the  ansenre  of  auch  reservations  as  theae  the  donur  van  not 
bound  ((■/.  ttie  gift  "mortia  catimi"  at  Rome).  "Gewere."  n,  ATI',  but  in  hia 
"Inst.,"  11.  121,  he  siwine  to  give  up  this  iilpu  and  lo  wnuidt-r  the  right  ot  the 
donee  an  irrevorable.  To  the  same  effect  i§  H Hbnrr,  p,  47.  The  delivery  "per 
carlAm"  having  token  place  la  due  form,  it  is  clenr  thai  the  don<jr  hu  bImO' 
lulflv  deprived  himself  of  the  proiKxty.  Aa  to  cootimmtionfl  f "  renovationes," 
"iterationes")  tf.  ibid.,  p.  57l  ^run-HT,  "Urk.,"  p.  288.  On  the  Cwitulariw 
of  m.  0,  and  818. 819,  bm  Brunner,  "Urk..."  278;  aabner,  03^  B.  CMwrm, 
371. 

'  HCbner,  p.  116. 
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time  which  the  old  law  erected  m  many  cases,  for  example,  for 
the  benefit  of  the  mortgagor,  the  guardian,  the  widow  with  a 
jointure,  the  beneficiary,  and  still  others.' 

§  490,  Otfts  "  pro  aninu  "  a&d  Share  of  th«  Dead.^ —  In  pagan 
Germany  there  seems  to  have  existed  the  eustoni  of  dividing  tjie 
movables  of  the  deceased  into  three  parts,  one-third  for  the  widow, 
one-third  for  the  chUdjrn.  and  one-third  for  the  dead.  The  ob- 
jects which  went  to  make  up  this  last  third  were  burned  or  en- 
tombed i^ith  the  corpse,  so  as  to  be  of  use  to  him  in  the  life  beyond 
the  grave.  After  the  conversion  to  Christianity  the  division  into 
thirds  persisted  for  a  long  time  in  many  places,  but  the  disposal 
of  the  share  of  the  dead  changed;  it  was  employed  in  pious  works, 
"pro  remedio  animse";  this  was  the  share  of  the  Church.'^  It  was 
conferred  upon  the  Church  either  by  means  of  gifts  in  the  nature 
of  those  which  we  have  just  been  discussing,  or  by  means  of  uni- 
lateral declarations  made  by  a  sick  man  upon  his  deathbed  when 
it  was  impossible  for  him  to  carry  out  the  gifts  in  fact.''  But  in 
the  tenth  or  the  eleventh  century  these  gifts  are  only  efficacious 
when  testamentary  executors  are  interposed.  It  is  under  this  form 
of  alms,  of  the  pious  legacy,  that  the  will  reappears  in  the  Christian 
practice,  as  a  completion  of  the  confession  "in  extremis." 

§  491.  Tflstamoataiy  Executors,  who  Vi'eve  unknown  in  the 
Roman  legislation,  but  not  in  the  Byzantine  law,*  make  their  ap- 

1  As  to  tiua  conception  of  b.  limitod  ownorsliip,  of  an  ownership  for  life 
distinct  from  the  Roman  uaufnict,  i!f.  Uewtler,  11,  13;  Haber,  "Gewerc,"  54; 
Chnmpea\tx,  "  Veatituro,"  14fl;  R.  Caiilemer,  338- 

»  BninjiCT,  "Z.  S,  3.,"  1898,  "G.  A.,"  107  {" TodtentheiJ "J :  "Akad.  Berlin," 
1849,  191.  Guardiana  for  the  AezA,  R.  Caillerner,  am. 

'  "Novella"  of  Leo;  Zacharie  de  Lingenthal.  "Gesch.  rl.  Griech.  Itflm.  R,." 
p,  116.  f^icilinn  law:  BrandUeone,  "Dir.  Rom.,  n.  LeRgi  Norraanne,"  1884, 
p,  136,  (iqJ  Italian  Statute^-;  Tanias^ia,  "Arch.  Oitir,,"  1885,  p.  5,  n.  2;  "Aes. 
d'Antiwhe,"  cli.  1,  p.  49.  Anglo-Norman  law:  Commentary  on  the  "Summa," 
c.  31,  fo.  37(<,  ed.  of  the  "Gr.  Cout,  de  Norm.,"  of  1523  (cited  by  Brunw); 
"Cout.  de  Norm,,"  L5S3,  392,  418;  "T.  A.  C,  Norm.,"  5, 4,  5:  "T.  A.C.,  Bret.,'' 
207;  Biadcsbme,  II,  33.  Same  custom  amoDig  the  hcrandimvions  and  tho 
HiLSBiana. 

'  ''Swlgerate"  ('"animie  consulitur"),  "  Geachilfte,"  "  Gemarhdo." :  Auffroy, 
350;  Heiisler.  II,  642;  Stohbe.  V,  205;  Pdiock  and  Mnitlaiid,  II.  310.  Atiffroy 
p.  456,  cf.  350,  003,  i<liow«  how  difficult  it  was  to  rcaUae  these  pfts"  in  extremia," 
as  the  transfer  af  ownership  could  on!y  tnkc  place  by  meana  of  the  wishea  of 
the  deceased;  his  heirs  were  the  ones  that  had  to  carry  it  out.  Penal  cliiuaea, 
oauoaioal  penaltiea  BBoinat  them.  Cf.  Zochark  de  LATigenllial,  p.  ISO.  On  the 
Other  hAnd,  deathbed  ^{ts  aro  looked  upon  with  suapicit>n.  {GlannlU,  VII, 
1,  4;  they  are  only  void  if  they  affect  lands):  "Saciaensp.,"  I,  §2,  2.  Cf, 
"Liut  ,"  6;  HeuaUr,  II,  IBS. 

•  Zaeharie  de  Lingenlkal,  "Geach.  d,  Griech.  ROm.  R.,"  p.  13S  (2d  ed.) 
"Cod.  Just.."  "de  episc. ''  2S,  48.  "  NoveUa,"  131.  11.  Cf.  Dig..  17  and  88, 
"de  leg.."  II;  "ad  Sc.  Treb.."  78,  1;  "Majid,,"  12  and  13.  "Novdla"  of 
Leo  the  Fhiioaopher  by  Mamid  Commenus.   It  la  found  again  in  the  Alahom^ 
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pearance  in  tlie  Prankish  deeds  of  the  eighth  century;  ^  and  after 
this  period  they  figure  in  almost  ever>'  They  ore  still  men- 

tioned in  the  Civil  Code,  Art.  1025.  Hoiaan^or  Germanic*  prece- 
dents for  this  institution  have  been  sought  for;  but  if  the  latter 
especially  made  its  formation  more  easy,  it  is  no  less  true  that 
it  oweij  all  its  importance  to  religioiis  ideas,*  and  that  it  was 
first  reculated  by  the  decisions  of  the  ecclesiastical  coiuts  and 
by  the  canon  law.  It  served  to  realize  gifts  "pro  anima."  The 
Roman  will  had  disappeared,  and  with  it  the  heir  who  was  ap- 
pointed and  charged  with  carrying  out  the  la^t  wishes  of  the  de- 
ceased. As  the  heirs  at  law  eotiJd  not  be  relied  on,  and  ua  meiins 
of  compulsion  aga.inEt  them  were  lacking,  —  for  example,  when 
the  donor  had  contented  himself  with  a  unilateral  declaration  of 
wiU,"  —  recourse  was  had  to  the  interposing  of  third  persons. 

tan  law:  Hedaya  (twelfth  century),  52,  7;  R.  Cmtkmer,  8S0;  £«mfr«rt,  15 

(bibl). 

•  Hunat  lor  Eseeuton —  "Eleemoaynariua,"  a,  man  of  charity,  a  monk 
distriljutiUK  to  tllC  [tOOr,  a  U<Bttiiii(>litar^  ^x^cutor  churgt^  nith  creaLiuj[ 
piotis  fdiirnlfitifiTia  (ninth;  wnttir\0-  "  imiJiiofsnirr"  (thiftonth,  fouf (cfnth  c«>- 
luriest,  " ttadiiitor,''  "Cudintor''  (tcntli,  devenUi  ctnturiiK),  alliiHioQ  in  Ihoir 
appoiulmcnt  by  the  '"wiuliuin,"  "(jaKit'rs"  {thirtwnthi  ooaLuryj.  "Fide- 
juasor,"  "tutor"  (tenth,  eleventU  centuries);  "spondariiu"  (l««lanMnjlarv 
guardiun  or  executor),  "Toulouse,"  0.  82,  83.  "Vormund,"  " momin'r.'' 
"aiivoeatua";  "salmann,"  " nianufiiiclis "  C'Trcuhandcr").  Germany,  "Feii- 
mnin,"  n«nilem.  "Erogator/'  distributor  of  properly,  "iILspcnaaUir  '  fpiglilli 
century),  "diatributor,  EdeicfliuinL'iattriaa"  ll*nlh  oenturv>  and  (abtiriTvii^ 
lion)  ■' ciiiniiusaarius."  "Executor"  (IwIfHi  wuturv).  In  Spain,  "tijie- 
CttJcro"  ("cabefla,"  meaniDg  function).  Thiiiniin,  "Tcxta,"  see  Tiiblu;  Dm 
Co'iif,  ihvi,  —  Cf.  the  "muad"  of  th*  .\nglo-8axan  «iU  or  "ewide";  PolhcJi 
&»■(  .\i)iittiiiul,  Ifie.  e\L 

•  Sw,  fnr  example,  Tueffy,  op.  rtf.  —  T(wt»-  G.  Duntnd,  "Spw.."  11,  2  13; 
BMi-monnir,  12,  20  el  P.  rf<r  Fonlcinet.  4SS;  "Ohm,"  Table,  see  "Ems 
cut.."  "Eleentos.";  "Sumina  Norm.."  59,  13  and  TabJe,  8t?»>  "Eleenicw."; 
Gfantitti',  YIL  6;  Boularic.  I,  17  anil  20;  .Wn»ufT  30.  39  (bibl.l;  tofwf.  3U; 
"Siele  Part.,  lO,  10;  "  Bftmngartenber)!.  Formelbuch"  (tliirtccnth  ccnturj'), 
in  '-FonlM  Ren  Aualr.  Diplicm.."  XXV,  isfili. 

•  "Driitsch  Vorlftufer  d.  hput.  TwtanipnisvoIlBlrQckcr  ia  R6m.  R.,"  1899: 
CoUinrt,    N.  R.  H.,"  1394.  573, 

•  Cf.  the  intennediar>'  in  the  appointment  of  an  heir,  ante.  Bcc  in  fxifJibrH, 
7$i  B  compartAOD  vilh  Ihe  eiirrv^it'ier  to  use  of  will,  of  wpytwlds  il)  Cnfllidb 
law. 

•  So  absulute  s^em^  the  nemwitv  for  tCTtamentaiy  execution  from  th* 
religious  point  of  inew  in  tlie  Middle  that,  if  there  were  no  UwliiHimtafT 
executors  (hccauaenoae  had  bcvn  appninti^:  Dev^nnm.  58,  SIW;  "Sipic  Fart., ' 
8,  10.  5;  dealh  or  refusal:  "Capit,  llal.,"  7f»n.  I,  93:  Bfrmma-nmr,  12.  1.  JT,  60, 
disdiarsi-d.  etc  )  the  bishop  bcrarnc  n  legal  eiecnior,  and,  if  lie  liitaeflf  could 
not  fulfill  this  office,  he  dcaiicniiU-d  no  ippoioMd  mtMCitor  in  place  of  him- 
stlf  \tf.  IcKal  guardianship  or  K<mrdi tiaihi^  by  appointment).  In  thr  time 
of  Bin  14 mimoir.  12,  27.  the  civil  (kuthoritiia  were  atao  competent:  "Ass.  dfl 
til.,"  "C  de?  B,,"  IS5.  In  Eiigland  tbe  «>cle«iaatival  courts  deaigoatcd  aa 
adniinb1rator"«uiii  tcatomenlA  aonexo":  5fa£Jaton«,  11,33;  "Summa  Norm.," 
10,  6. 

•  Cf.  the  "Salmniin."   Other  cases  in  whichtheoanungof  anesceeutorisi)!' 
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During  his  lifetime  the  donor  granted  his  possessions  as  a  matter 
of  form  to  tliird  parties  (ftlnioners,  executors,  cf.  "Snlmanneii"); 
he  kept  them  in  fact,  —  that  is,  kept  the  enjoyment  of  them;  but 
tliese  third  parties  became  the  ownera  and  were  charged  with 
transferring  them  after  his  death  *  to  a  church  or  a  monastery,  to 
do  aets  of  charity  in  order  to  redeem  his  sins,  and  to  assure  a  suit- 
able burial  for  his  body  and  eternal  salvation  for  his  soul.  The 
purely  religious  part  which  was  originally  played  by  executors 
was  enlarged  when  the  will  appeared  in  practice  and  when  the 
pet>ple  no  longer  limited  themselves  to  dispositions  "pro  anima";  * 
they  paid  the  debts,  made  good  the  damages  caused  by  the  de- 
ceased ("  male  ablata,"  torts  done),  indemnified  those  who  made 
complaints  ("clamores")  against  him,*  paid  off*the  le^eies  and 
upheld  the  validity  of  the  will,*  and,  not  satisfied  with  being  the 
liquidators  *  and,  as  it  were,  the  guardians  of  the  succession,  they 
were  seen  sometimes  to  become  the  testamentary  guardians  of  the 
minor  children  of  the  deceased.  Thus  the  institution  took  on  a 
secular  aspect.  It  is  easy  to  understand  that  tlie  sei|:iiiiorial  judpes 
sliouid  have  disputed  the  jurisdiction  of  testamentary  execution 
with  the  ecclesiastical  judges,  until  the  time  when  the  seeidariza- 
tion  having  taken  place,  ecclealastjeal  courts  lost  all  jurisdiction 
in  this  matter  {sixteenth  century).' 

However,  when  once  people  had  become  accustomed  to  liaving 
the  entire  inheritance  pass  to  legatees  by  the  iQter\'ention  of 
executors,  the  appointment  of  an  heir  in  tlie  Roman  sense  became 

dispensable:  (a)  taken  unnwflres  by  death,  one  only  haa  time  to  rhooae  ciomQ 
friend  to  carry  out  the  transfer  "super  altcn;";  (b>  one  wishes  to  liiive  thtr  gift 
mode  on  the  Jal«  of  the  funeral  (pagan  idea).    Wo  also  find  gi/la  "causa 
roorlia"  miwlv  by  metma  of  a  third  person  being  interposed. 
'  Sometime*  executors  "inter  vivoa." 

'  One  Cfin  flpjioLnt  a  third  parly  to  moke  One's  Will  {"  will  by  Bj^pnt"),  but 
the  cBiLon  law  dticided  tliiit  tt»is  thin!  pafty  only  had  one  right,  and  that  waa 
to  confer  the  property  of  the  succeflKion  upon  the  poor  or  to  roparlilion  this 
property  "caus^  pia'':  Dia.  X.  3,  26,  13;  5,  -1.0,  18;  Fartilf,  IV,  44;  -raero 
Real,"3,5,6;'  L.deToro,'^32;^'.rf(!  rtwMva,  21,  3.  Engliuid:  John  Liwklaar], 
I21»;  "Fleta,'*  11.  62.  13;  BrUCon.  28.  France:  "Buliel.  hist,  et  phil.,'*  1898, 
p.  376  (in  12S6);  Oesmares.  iH;  "  T.  A.  C,  Bret  326;  Af/W!«tT,  33. 38;  Furgole, 
''Test.,"  10.  4.  at;  Pertile.  IV,  45;  Paeqaier,  "  Doc.  ral.  b.  Bouasngucs."  p.  26. 

»  R.  Ca'tiiontr,  p.  74. 

*  In  England  the  fiiBt  duty  of  ewccutors  after  havinn  had  th«  fiLncral  of  the 
t^tfttc'  atteinie'l  tt>  iH  to  have  hiw  will  proved  by  the  judpe  ;"  probatio"; 
from  this  coniPB  the  Court  of  Frohivte,  1857,  tUf.'i'Kwl  ih  187-5  into  a  siii((le 
Supreme  (!oitrt,).  On  the  Continent  the  proof  and  the  formalities  of  publishing 
the  will  arc  especially  incumbent  upon  the  notary  and  ttic  heir. 

*  Bwiumfiniiir  12,  31,  58:  procedure  of  liquidation;  "Olim,"  II,  255,  et«. 
<7-  BUirkittow.  ll,  32. 

*  Loyul.  318;  Pasyuier,  472;  PUhau,  "Lib.  de  I'Ey.  GsJl.,"  24,  25;  Counoil 
of  Treat,  a.  22,  c.  7. 
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customary.  From  this  time  dates  tbe  decline  of  testamentary 
execution.  Creditora  and  legatees  were  sufScieiitly  protect**! 
against  the  Ul-will  of  helfS.  and,  as  the  property  passed  directly 
to  the  latter,  it  was  they,  so  it  seemed,  who  were  bound  to  pay 
the  debts  and  legacies.'  Executorship  fell  into  disuse  in  coutitrii?3 
of  written  law.  It  was  kept  up  in  the  countries  of  Customs,  where 
the  appomtmeDt  of  an  heir  had  difficulty  in  making  its  way.  and 
where  the  heire  of  the  blood  sought  to  avoid  tbe  clauses  of  tbe 
will  which  took  away  tlieir  estate;  but  the  role  of  executors  was 
limited  to  the  payment  of  legacies.  They  have  not  disappeared  ia 
the  existing  law  (Law  of  the  7th  Nivose,  year  V,  Civil  Code, 
1025 ).» 

The  rights  and  the  powers  of  the  executor  have  varied  accord-' 
ing  to  the  part  played  by  him.'  The  earUeat  executor  is  a  sort  of 
heir;  he  becomes  owner  *  of  the  properties  of  the  deceased  through 
delivery.^  At  the  death  the  possession  of  them  come*  to  him  of 
absolute  right;  he  haa  the  seisin,  collects  and  profits  by  the  issue, 
pay*  the  legacies  and  the  debts  out  of  the  movables,  and  transmits 

*  "Gr.  Cout.,"  p.  389  (they  cony  out  the  will  proi-idod  Btirety  hu  boea 
fiuiuiihcd).  Bradot,  fo.,  407^;  uctioiu  oa  behalf  of  and  af^ium^i  tbe  bun, 
&nd  hot  agaiost  tho  «!i«cutorij.  Btuwm'toif,  12,  2:  Che  heim  <iLii>ut«  th«  aeiaa 
with  thera, 

■  CJ.  Jcgfttecs  charged  with  tranflmitting  the  pfofwrty  of  the  deceased  Id 
ohKritable  esUibUshmeiiUi  and  with  Harrying  out  certain  works,  etc.  Aueuate 
Comte  ehnjged  thirteen  eicecuuirs  ta  wateh  aver  bis  spirituul  work;  and  one 
of  them,  P.  LeRtte,  carried  it  on. 

*  E^iecutor^t  huvi«  uften  been  con&idered  as  agontA  KctinE  in  the  name  of  tfa« 
deceased;  biit  the  tnilh  of  the  matter  is  that  they  act  in  tneir  own  names  and 
are  invested  wi  th  powers  of  their  wvni  fr/."  Guardians").  The  old  Gennaniclaw 
did  not  admit  of  rcprcsentatioa:  ante,  if.  CaiUemtr,  131.  After  the  revival  at 
the  will,  tts  soon  as  olieiulioQ  by  agents  ia  aJiowed,  there  ie  a  tendency  luavnK 
th«  RomiLai.sta  and  the  cfmomsts  to  m&ke  of  the  oxi?eutor  an  a^ot  "post 
nHbrtem,"  without  this  tendemjy  being  fully  realiiwl;  thua  the  oxeciilor  eould 
keep  the  seisin  of  the  movidilos:  Rfaunmncrir,  \2,  26;  he  repnaented  the  pervua 
of  the  dec-e«B€d:  Dig.  X.  3,  26,  IB;  Auffrtis/,  367. 

*  The  nature  of  ihe  right  of  executiint  is  aJI  the  more  dlflieult  to  dcHne 
because  tlieix  powerH  vary  zrcHtty;  soinetimuii  they  are  charged  with  the  di»> 
tribution  of  the  property  of  the  icstalar  am  they  may  aee  fit,  Bometimn  tike 
deed  naming  them  limita  their  rights,  somctimea  they  only  receive  special 
[neces  of  property<  imd  sometimes  they  are  executory  of  the  residuary  estate. 

■  Must  we  say,  u  wc  did  with  regard  to  the  "Salmaun,"  that  the  dunur 
keeps  certain  nKlits  over  the  tiroptrty  vhma  he  nutkee  a  delivery  without  any 
raving  up  of  poMession  {"rMignatio")?  MmaUr,  1,  218;  R.  CaUUnur,  258, 
Or  must  we  then  reject  this  idea,  although  iil  conforms  with  the  majority  of 
the  lextrt  ("Cart.  Sen.,"  VU,  34,  30.  Contra:  wiU  of  Aefred,  «-JS.  in  Il-iluM, 
"Ca.pit  ,'■  II,  1532).  hecauae  these  riKhla  would  then  paa»  to  the  hvtrn,  and 
because  the  "tnditio  carUe"  is  complcle  of  itself  (without  even  the  "aa 
exitum  dicere")?  Cf.  appoiDtment  of  an  heir  and  gift  '  poat  obitum."  Can 
the  "lex  traditicntifl  be  oppooed  to  third  (larticsT  "Gr,  CuulV'  P-  233  (the 
t««lAtor  gives  Tip  his  poswwiion  by  the  dehverv  of  the  irill).  Cf.  BeauUtttpa- 
Beauprf,  "Cout.  d'Anjou,"  IV,221;  CaHiemer,  324 el «9.  —  From  the dtJivory 
cornea  the  wgrd  "Bahnann." 
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the  owaership  of  tke  lands  to  the  legatees.'  With  rights  as  exten- 
sive as  these,  abuses  were  to  be  feared.  How  were  they  avoided? 
The  deceased  chose  the  executor  among  those  of  his  relatives 
or  his  friends  of  whom  he  could  be  sure.  In  order  to  avert  the 
chances  of  death  and  to  establish  a  control,  he  ordinarily  appointed 
several  executors.'  The  obiipation  of  eonseience  to  which  they 
were  bound  was  undoubtedly  fortified  by  an  obligation  which  was 
valid  in  the  eyes  of  the  civil  law  ("fides  facta").  Finally,  the 
religious  and  civil  authorities  did  not  remain  indifferent  to  their 
administration ;  tlie  bishop  and  the  judge  watched  over  it.  Their 
powers  Were  limited,  they  were  compelled  to  have  an  authorisation 
for  important  acts,  and  they  bad  to  furnish  the  same  guarantees 
as  guardians,*  —  an  inventory,  a  surety,  sometimes  an  oath,  and 
the  rendering  of  accounts.''  After  the  twelfth  century,  with  the 
revival  of  the  will,  they  no  longer  have  the  hereditary  possessions 
dehvered  to  them,  but  they  are  appointed  by  the  will  ^  and  there 
is  a  tendency  For  them  to  become  nothing  more  than  posthumous 
agents  vdth  the  special  powers  which  are  derived  from  their 
former  situation.'  Theii  seisin  is  restricted  to  movables;  it  only 
lasts  during  a  year  and  a  day  after  the  death;  it  carries  with  it  the 
prerogatives  relating  to  possession,  but  one  cannot  say  that  it  is, 
as  it  was  formerly,  an  expression  of  the  right  of  ownership,  for  it 
does  not  exclude  the  heir's  right  of  ownership.^ 

'  Can  the  eeisin  of  Iho  eieniiinr  be  transmitted  to  his  heirs?  Contradictory 
lexts.  Yra,  in  English  law,  no,  in  the  canon  kw  and  according  to  the  Customs, 
The  agency  does  ni>t  pans  to  the  bcirs  of  the  agent:  Beaamanoir,  12,  28. 

'  I'iurality  of  executors;  on  princifle,  collective  ftction  was  reoiiircd  ot 
them;  but  there  were  clausea  inderogatiimof  thwrule,  and  in  the  end  the  power 
oi  each  oae  o(  them  to  not  ttlODO  waa  ftdmitttxl;  Be^mnQrwAr,  12,  SH;  Paaquier, 
"Doc.  rel.  i  la  Soign.  de  BouftsngSHM."  p.  40.  Joint  tenancy  in  Engliah  Irw, 

'  The  functions  of  the  executor  are:  (IJi  gratuitous,  but  it  is  cuetomoLry  for 
the  testator  to  bequeath  hitn  somefhinft;  (2)  optional  (the  oBive  of  a  trie-nd 
rather  than  a  public  function*,  but  on™  they  have  been  aceeptod,  one  can  no 
lonner  give  them  up  as  an  agent  would  do:  Comrnentary  oa  "  Coil,  Just.,"'  1, 
3,  2S;  BoTloie.  on  Dig.,  31.  1;  Beaumarurir,  12.  26,  57;  "T.  A.  C,  Bret.,"  324. 

'  Bmumanoir,  12,  2&  el  aeq-:  "Gt.  Cout.."  II,  40;  Desmarts,  50.  71,  121; 
lM»ja€l,'A\A  el  neq.  The  remainder  belongs  ori^nftlly  to  the  executora.  who  were 
charged  with  distributing  it  aa  they  might  wish  in  charities  (JoinvtiU,  "Hist, 
de  St.  Loub,"  34:  "Siete  Part,,"  6,  10,  1?),  ttod  thea  to  the  heir  iBeaumaiKrir, 
12.  33,  In  liinglaud  the  tesirdue  hae  become  the  property  of  the  <;>c<^ut4T: 
BhckitUmt,  II,  32. 

'  Already  during  the  bnrbBrian  period  in  Italv,  in  Septimania,  and  in 
Catalonia  ("Wis.,"  2,  5,  10  el  aej.;  ''Novella"  of  Valonlhuan,  III,  4,2)  the 
will  continues  to  exist  and  the  executora  are  named  without  delivery.  WiUa 
of  clericals.  —  CJ.  Schulze,  p.  151  fU  ikji. 

'  Great  importance  still  in  England  and  in  Germany. 

'  Loyitl,  314;  BeavmanoiT,  12,  2,  14  (movablea,  immOTablea);  "PariH," 
297;  "Orleans,"  290;  Dumiridin,  on  "Paris,"  95;  "noa  est  verus  possesaoret 
nifli  procurator  taatum";  Patquier,  "Inst.,"  172.  — la  England  the  eeiain  has 
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I  492,  The  WUl,  properly  so  called,'  a  unilateral  deed  wbich  ia 
often  secret  and  aiwajs  revocable,  inv*olving  the  disposal  of  pres- 
ent and  future  possessions  to  take  effect  after  death,  finally  made 
its  reappearance  about  the  twelfth  eenturj'  ^  under  the  pressure 
of  practicfil  needs  and  as  a  consequence  of  the  general  changes 
undergone  by  legislation  (lessening  of  the  rights  of  the  family  and. 
of  those  of  the  lord).  The  re\aval  of  Koman  law  only  made  the 
more  easy  an  evolution  which  would  have  taken  place  independ- 
ently of  it.  From  a  religious  act,  which  it  was  at  first,  the  »-ill,  in 
the  course  of  its  development,  l>ecame  half  secularized.  After 
having  recommended  his  soul  to  God  and  his  body  to  a  church  to 
which  he  left  by  way  of  burial  ft*  some  movable  object  (for  ex- 
ample, a  horse),  provided  for  his  funeral  expenses,  made  provision 

sJtt-iya  !>«n  fcstricted  to  the  personal  property  foxceptiag  since  Ifi97),  but 
it  iti  Qut.  limited  to  b  year;  on  tht  oth^rhoiid,  it  is  only  at  the  end  or  uvMir  tliAt 
DDL'  CCD  cxi^rfise  rDeasuresof  cumpuLiiuu  ii^uimt  the  cxiKiiton.  Un  tu«  Conti- 
nent llic  k'Hgth  of  time  the  seisin  lasts  ia  not  more  than  a  year  fnjm  the  thir- 
teenth centin-y  «n  !G.  Dumiul,  S9;  lua  "Const.,  Acad.  Sc.  Montp,,"  19(X». 
p.  1091;  thia  v/ha  admitted  in  the  iJitercut  of  the  bcira  aa  a  consequeucc  of  par- 
ticuW  cluuafs.  The  Church  ac-comraoilBteil  itst^lf  to  tlua  result  txvause  it 
sought  to  insure  a  rapid  exccuiion  of  tht  will,  tund  it  already  iuipnsixl  iiiwn 
tliw  eseciitom  rather  sliort  perii.iJs.  ('/.  Cutliemer,  p,  4lb.  An  lu  ih*  inv(t«t- 
oient.  fit  the  will  of  the  *;sTCiJtora,  of  tht  iri<''>j[ie  of  the  prebends  wiuch  ao- 
cnuM  withiti  a  yror  of  the  dcuth  of  the  lilularj'  ("anntia  gratia"),  cf.  Md,, 
p.  412,  The  Gorman  proverb:  "The  prirat  liv«  one  year  alt«r  ttin  death." 

^  A  serios  of  wills  from  the  barbarian  periud  on,  in  the  Cartulim<9>  luid  other 
collections.  The  authenticity  of  some  of  them  is  disputiil  flor  Miiriifik%  [hat 
of  Saint  CY'saire  d'Arlr«,  a  short  will  of  Maint  Ilemy:  "N,  Arcliiv.,"  ISIW; 
"Rev.  b^nMict,."  tel.).  Many  are  found  in  the  proufn  of  the  *'  Hiat.de  Lani^e- 
doc"  by  D.  VatsnetU,  etc.  Thitvnin,  "TexU*."  nos.  76.  W.  etc.;  Du.  rrtiij/t  mo 
" Tcalam'tntum" ;  T\utey,  "Teat,  cnreg.  au  Pari,  de  Puris  ooub  Charles  VI," 
l8S0(unpubliflh«l);  A/ij;'jrrf,"Tjst,dca  XII'.  X1M-.  XI V-  fiiikles"  ("ArrJi  dc 
rVvonne"):  'Bull,  du  Comlttf  d«<  Trav.  hist.."  p,  224;  'Mi.h.  Dr.."  XIV. 
539,  etc.;  ■■B.  Ch.,"  1,  3,  2.^2;  Pastpiier,  "Dve.  rel.  i  |a  Seign.  U.>U8«iWu«," 
1901;  Wills  oi  Philip  Augustus,  of  Si.  l^uLa,  etc.;  laamhrrt,  sev  Table; 
Beavrntncir,  12,  58  (model);  tfiMilam,  p.  873,  etc.;  A  uff ray,  p.  879  (and  patwn}; 
R.  CaiUemer,  p.  GSJ  (bibl.);  Hndhard,  "Rdselais  Ify^te  et  le  Tentamoni 
Caspidius, "  ISHW;  Ginini.  '-Textee,"  p.  722  e(  ieq.;  Engtlmenn,  "Lea  TmL 
Coutumiers  nu  XV"  §i6clp,"  1903  (Th'psis). 

•  St.  Paul,  "HAr,"  ix.  18.  On  the  revival  of  the  will  r/.  Auffrow.  pp.423: 
R.  CaiUemrr,  pp.  2W,  3l3;  "Cart,  de  Cluny,"  V.  109  (in  1100),  .lUl:  "St,  P. 
de  Chartree,"  II.  370;  JV»  df  Ch.,  '■Deer,"  XVI.  115;  Gralian.  II.  12,  fi. 
The  tendency  Is  inanifwitfvl  earlier  in  the  eouthcm  territory  of  the  Visii^ttu; 
it  is  p^«sibb^  even,  that  there  was  no  intfrruption  there  in  the  u-se  of  the  wilh 
"  Wis.."  4,  2,  4;  2,  5;  Art  of  1 128,  wliich  i^prtJucfti  it;  D.  Vai*ndU,  see  no.  4«9: 
"L.  BurR.,"  43,  60  {cj.  "I,.  Rom.  Cur  ,"  2i;,  !:  dwhir»tirtn  "in  die  mortw,'' 
Iranalationin  Ainrcu(/«,  II.  17;  "Carta  Sen.," 42,  45;  "L.  Waron.,"  Ii2;  ■' Alam.,'* 
1;  "Bai.,"  15,  10):  '-Bmchyl,,"  II,  !»,  3^;  '  I'MniB."  IV,  18  (cusS.inl.  —  Aa 
to  the  IxJinbard  law,  cf.  "  Liul.."  6;  "  Aist.,"  3,  and  on  these  texn  biv  bibl.  ia 
Cfli/Zwriw,  28!);  Mi/umfw,  301;  Sfhula,  14;  Aufroy,  135.  27S,  511;  Utauim, 
III,  177:  VIII,  540,  Knitlisli  law:  Foilock  ,tnd  AfuUtnwi,  II.  3U  rl  ««;  (from 
the  Anf;ln-i^ajcon  "cwidp"  to  the  will  of  luotirrn  liniRs),  Fiymer,  "Fmlcra," 
I,  47  iWiW  ot  Hcnrv  II.  1 182) ;  Haber.  IV,  608  to  (Mi7  (Switurland);  ZaiAartg 
de  Ungtnthal,  "tJeach.  d.  Griech.  R.,'^  p,  124«{Mg. 
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for  the  salvation  of  his  soul  (foundation  of  masses,  anniversaries, 
charities  or  legacies),  the  testator  regulated  the  disposal  of  liia 
po&sessioQS  as  a  whole  and  in  particulars,  Very  important  coo- 
sequences  were  the  result  of  this  cliange. 

§  493.  The  Smub.  —  (I)  Jurisdiction.  The  lay  courts  contested 
with  the  ecclesiastical  courts  for  jurisdiction  over  wills  (thirteenth 
centur>')  and  finally  kept  this  jurisdiction  entirely  to  themselves 
(sixteenth  century).' 

§  494.  Ths  S&m*.  -  (IT)  Ca-pacii^  to  make  a  mU  or  to  receive 
by  will  was  regulated  in  the  same  way  as  the  capacity  to  leave  or 
take  an  intestate  succession,  except  for  a  few  peculiarities,  with 
the  object  of  better  assuring  the  freedom  of  the  testator  and  the 
prevention  of  untlue  influence.  The  reversion  to  the  lord  of  pos- 
sessions granted  by  him  to  his  vassals,  copyholders,  or  serfs,  was  an 
obstacle  to  the  exercise  of  the  right  to  make  a  will,  especially  as 
far  as  these  latter  were  conoenied,  who  were  only  authorized  to 
dispnse  of  five  sous  for  the  salvation  of  their  aoul.  The  rights  of 
succession  to  the  estate  of  deceased  aliens,  of  succession  to  the 
estate  of  an  intestate  bastan.1,  and  of  confiscation,  produced  re- 
sults which  were  analogous  to  those  of  tlie  inalienability  of  a  serf's 
property.^  Those  who  were  still  under  a  disability  (for  lack  of  an 
inheritance  or  lack  of  desire  to  make  a  will)  were  those  civilly  dead, 
monks,  sons  of  a  family  in  the  South,  minors  under  custody  or 
gunrdianship  in  the  North,  madmen,  and  prodigals.'  In  countries 
of  written  law  a  person  who  has  not  attained  puberty  cannot  make 
a  will;  in  the  countries  of  Customs  one  must  be  twenty  years  old 
in  order  to  make  a  will  of  one's  movables  and  acquests,  and  twenty- 

'  From  the  tenth  to  the  twelfth  century  the  ecc1e«instical  judg^  had  the 
exduaive  juriadiction  in  the  matter  of  wills,  esfepflu^,  perhaps,  Lii  the  soulh, 
wht-rc  at  a  very  eajly  time  in  all  cases  the  civil  tribuaalB  had  a  concurrent 
jurisdiction,  lo  the  aisteenth  century  the  latter  nourts  onoe  more  bccimae  the 
only  ones  that  were  cumpcttitit:  Ijoy^el,  ^Iti:  "Oomp,,"  la,  3,  22;  Dig.  X,  3, 
26;\S'e^(MS.  III.  U;  "Cart,  do  .St.-Hre  de  Ckrlr&i."  11,  p,  313  (towajda  UOO, 
Bishop  as  arbitrator):  pp.  278,  306,  425  (towards  1120  be  becomea  the  Judge); 
"T.  A.  C,  Nurm.,"  I,  .57,  2;  "OUm,"  II,  55  ,  255,  335;  Beaiinianoir,  11,  iO; 
12,  1,  H,  27. m- J.  LeCoq.,Q^;Boutaric,  II,  1;  AuJ^foj/,  pp.  357, 385,  396,  485, 
63:5:  Vtdhl,  8(M. 

*  Itights  of  the  lord.  cf.  "  mortuarium."  in  English  "hiitvol,"  Pollotk  and 
Alaiilniul,  I,  2d3;  Perlile,  IV,  IS.  Numerous  provbluna  in  municipal  chsFLera 
grantiag  the  right  to  bequeath  by  will.  Aliens  may  ^ve  "inter  vivos,"  but 
not  by  will. 

'  "  Urachylogos,"  U,  20;  "Petrus,"  I,  26;  ff.  Durand,  "Spec.,"  [I,  2,  12: 
Bev'imtHmr.  12,  15;  "ToulgMse."  U7  «t  m-!  "  Moitpellier."  54  (married 
da.ii(;ht*fl;  "Carcaaa  '*  40;  Auffroij,  526.  Cf.  "Joatiee,''  12,  1,  20,  25;  "Et, 
Ae  St.  Louia/'  I,  28;  XC,  133;  "Surnma  Norm.,"  22,  0;  Lay^d,  302;  "Paris," 
293  et  seq.  Aa  to  the  married  woman:  VvM^t,  866.  Bastards:  Paaquier,  398; 
Ari/vn,  II,  12.   CJ.  Blackatone,  II,  32;  SuMe,  §  303;  Perm,  S  122. 
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five  in  order  to  make  a  will  of  a  fifth  of  one's  personal  belongings; 
at  least,  this  is  so  in  the  later  stages  of  the  law.'  Those  who  are 
under  a  disability  to  receive  by  way  of  a  will  are,  as  a  general  thing, 
people  in  morta3ain»"  apouses  from  one  another,  and  iUegitimat* 
children.* 

§  493.  Thft  Swn*.  —  (III)  The  appoirUmmt  of  an  heir  of  the 
Roman  law  reappteared.  (a)  Countries  of  written  lawJ  It  is  there 
found  towards  the  middle  of  the  twelfth  century;  it  became  at 
once  a  general  custom.  There  are  local  Customs,  like  that  of 
Toulouse,  which  do  not  regard  it  as  necessary;  but,  at  least  in  the 
fourteenth  century,  it  Ixicumes  a  necessary  condition  for  the 
validity  of  the  act,*  and  the  heir  who  is  appointed  has  a  right  to 
one-fourth,  by  way  of  portion,  which  he  can  distribute,  or  a  por- 
tion of  one-fourth  which  he  can  keep  out  of  the  inheritanoe  which 
is  affected  by  s  trust.*  (b)  Countries  of  Customs.  The  appointment 
of  an  heir  was  still  unknown  in  the  time  of  Beaumanoir;  '  it  is  iu>t 
valid  even  as  a  legacy,  according  to  certain  of  the  Customs  of  the 
sixteenth  century;*  others^  for  example  that  of  Paris  (I08O),  do 
not  look  upon  it  as  being  hidi.'^pensable  and  give  it  at  the  most  the 
effects  of  a  "  universal  "  legacy.^ 

■  "Paria,"  293,  294,  and  Customs  th&t  ftre  silent.  Bcmiarii^,  I,  103. 

«  Loi/iel,  7.5,  76.  tolitrl  of  August,  1749;  D',4ytM«aMu,  "CEuvrM,"  XIII, 
ed.  Pard.,  Thwts;  ServilU,  imH;  Mourvtani,  1900;  BfmdroU,  "De  Cftpao. 
posHiiJ.  Mol.,"  1900  (Merovingiaa  peritxlj.  —  Eoclesiamics  may  b«>«[m'ath  by 
will,  may  inheril,  and  may  rtLfive  fegaciw.  but  not  monks:  Loysel.  343  rl  ttg. 

'  Cf.  post,  ■  Oifta."  LegaL-ita  from  ODe  ipouse  to  another:  Bcawnarunr, 
12,  4.  10,  22;  "El.  de  St.  Louis."  I.  118.  —  RpwiaJ  dUi^ilitiea:  Argau.  U,  13 
(Deojoratioa  tit  IM!),  etc.;  jiuisnrudcDcc) :  II,  15;  Civil  Code,  901  rl  aeq. 

•  "Petnw,"  1, 10, 18;''U8at.BM^hin./'70;''MoDtpe!)jcr,''56;''TouloUBe," 
123;  "Am,  de  J*r.,^'  "C  d?s  B„"  ISU;  A'aS'^u.  P-  489.  CJ.  Pol<4mi>o,  35d; 
jLrfflni,  II,  13,  diailiheritiliff. 

•  a.  Dunnd,  "Specul,/'  II,  2.  18;  Avfrtni.  p.  638:  P(uquifr,  "Doc.  rri,  i 
iB  Seiitn.  de  BouMsimues,''  p.  IS  <ia  I2fio):  Semt,  "IiMl.,''  U,  14,  2«.  The 
eodicit,  ilifTt'rin^  in  this  from  the  nill,  cannot  include  the  &ppointine>nt  of  ui 
heir:  tli«  dL-itinction  is  ntadci  in  t'oiintriefl  of  written  law.  wherviu  in  (<oimtrim 
of  C^ustoma  the  will  is  in  substance  and  in  its  form  merely  &  codioil:  VuMeC.  WW; 
PirtiU.  IV,  la.  As  to  the  einploymr-al  of  ihe  rodinl  claus<>,  rf  t'emtre, 
Gut/ol;  Argou,  11,  17;  A^ffrQu,  603.   As  to  the  Roman  law,  si'r  Giranl,  p.  S50. 

•  "Petrufl,"  I,  15;  "Brachyl«i!.."  II,  29  4<^.;  G.  Ihtnnd,  ■■.Spee«r,"  II, 
2,  12,  33;  iV,  2,  IB;  Di^e.  X.  3,  26,  18.  Theae  shares  of  ont^-foortb  niny.  mom- 
aver,  b«  dono  kwav  with  by  will  or  codicil:  G.  Dntnnl,  II,  2,  12.  47;  Sema, 
"Inat.,"  U,  22;  Arffou,  II,  12  (appointment  of  the  «ne  of  th&  thiUi^ti  whora 
the  aurviving  spouse  shall  choae«;  e^.  subetitution).  Cf.  Zaehane  de  LinffmUuJ, 
p.  177. 

'  P.  dt  Fontaintt.  15,  7;  23.  19:  •  Joslice."  12.  21.  11  and  15;  Btaumanow, 
12,  19;  "Layetln  du  Trte.  dm  Chorttti,"  III,  no.  3661  (in  1248);  R.  CaiUmmtr, 

•  "PajTH,  N.C.,"2W;(^.  "A.C.."  120; /^sbI.  304, 813:  P*m*«.  ww  "Inrt. 
d'Hfir,";  fiuoMIw,  "Inat.,"  p,  2M;  VictUt,  89B:  "NBVarw."  27.  31  (seisin), 

•  Afi  W  spemal  lesacies,  cj.  PoUaa-,  VIII,  138.  Implied  martfiage  at  ksM«e% 
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§  496.  TiB  Suns.  —  (JV)  IHffeTent  fonnt  cj  wills.  (A)  The 
canon  wilU  As  the  most  important  thing  of  nil  was  tiie  salvation 
of  the  soul  of  the  testator,  the  Custom  of  the  Church  showed  it- 
self not  very  >exactmg  as  to  the  validity  of  this  act.  (fl)  It  was 
.£rst  of  all  satisfied  with  a  verbal  declaration  made  in  the  presence 
of  two  or  three  witnesses  (instead  of  the  seven  or  five  of  the  Roman 
law),  for,  according  to  the  Gospel,  "  In  ore  duorum  vel  trtum  tes- 
tium  3tet  omne  verbum."  *  (6)  The  parish  priest  of  the  locality 
more  often  took  port  in  this  becauw  the  will  was  &  sequel  to 
B  confession.  His  services  became  obligatory.  There  was  seen 
in  him  not  only  a  scribe  who  was  proving  by  means  of  writing 
last  wishes  of  the  deceased,  but  a  sort  of  public  officer  charged 
ith.  watching  over  the  regularity  of  the  act  and  with  making  sure 
of  its  fulfilment.*  After  the  death  the  procedmr  of  "publicatio" 
cr  "probatio,"  ending  in  &  report,  was  often  required  in  order 
officially  to  establish  and  put  beyond  all  discussion  the  last  wishes 
of  people  who  were  dying.*  The  canon  will,  at  least  under  its 
written  form,  was  still  upheld  by  the  Ordinance  of  17.15.  Art.  25, 
in  those  locahties  where  the  Customs  authorized  it.^  This  was 
B  measure  which  was  justified  by  practical  necessity,  for  many 
localities  had  no  notaries,  and  in  an  urgent  case  it  was  neces- 
sary to  make  a  will  before  the  parish  priest,  or,  otherwise,  not 
make  a  will  at  all.  Aside  from  such  cases  as  these,  it  must  be  ad- 
mitted that  so  much  simplicity  for  an  act  as  serious  as  this  was 
full  of  disadvantages,  because  it  left  the  field  clear  for  frauds 
and  abuses.    Every  effort  of  the  civil  legislation  tended  to  sut^ 

L.  1,  "Cod.  Just.,"  "Conim.de%.";  aoeFtmire  (bibl.).  Legacy  of  something 
beloDging  to  anathe'r:  Hetmvianoir,  12,  48;  Arf/ou,  I!,  15.  Incre^e:  ibid.; 
Fktiry.  "Iiiat.,"  I,  313  ei  scq.,  Marnier.  24;  BouJnric,  I.  105. 

'  Thoituut.  op.  cU.:  VioUe*.  mtr.  Glasson,  VTI,  541;  Auffroy,  441.  C/,  "L. 
Wis.."  2,  5.  10  et  neq.;  Tardi/,  "  Dr.  piiv6  au  XIU*  Hi*cle,"^p.  ftft;  Blacketoru, 
II  23-  32 

"Matthew."  itviii,  16;  CVmiwn,  2.  13,  2,  4;  "Uitima.  Toliintoa  defuaoU 
Ibixiia  omitibua  cobservetur" :  Dig.  X,  3,  26,  4,  10  (Al«xAiiiIer  III,  1170); 
"Toulouae,"  123;  "Petnifi,"  IV,  10;  Monipellier,"  62;  "Carcassonne,"  38; 
"Abp.  de  J^r.,"  "C.  dee  B.,"  IS4.  "iSil:  Beaumanoir,  12,  8,  40;  "Gr  Cfiut.,"  11 
40;  Piuquier,  "Inal.,"  p.  448;  Ordinance  of  May,  157&;  Loysel,  301:  Ptditmbo, 
373. 

'  Council  of  Albi.  1244,  c.  37  {Labbe,  XI,  2370}. 

*  Thirteenth  century.  Cf.  "L.  Wiais.,"  2,  6,  12;  D.  Vaiatite,  S,  1293  {in 
1251);  Council  of  Avignon,  1279,  c.  14,  etc.;  G.  Durajid,  "Spec.."  II,  2,  12.  9: 
.Ai>ST'>t,.  44fi,  519,  599,  656;  SlobU,  V,  37;  P'OOoch  and  MaiOand,  II,  339.  Cf. 
publii;atiDn  in  Italy;  PwlUt.  IV,  30;  "Paria."  293  (rMBteni  for  baptianu. 
iu&rrifigc«,  wilU  tiaa  burioU);  "Lib.  Instnmi.  Metaor."  (^lontpelli^T),  p.  194 
«l  »eq. 

*  Dcpoeidag  of  the  deed  with  the  Dot&ry  of  the  localily  siter  the  death  of 
the  testator. 
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rount!  it  with  formalities,  that  is  to  say,  with  giiaraiiteos  of 

sincerity. 

§  497.  The  Same.  —  (B>  Modem  state  of  law}  The  forms  of 
the  will  are  uot  the  same  in  cnuatries  of  written  law  and  in  cuuii- 
tries  of  Customs.^  The  Ordinance  of  August,  173.5,^  kept  its  re^iila- 
tionsonthispointintwodifferent  parts.^  1st.  The  Holographic  will,* 
which  is  the  most  simple  of  all  because  it  h  sufficient  if  it  is-  dated, 
written,  and  signed  by  the  hand  of  the  tetitator.  In  the  thirteenth 
and  fourteenth  centuries  the  affiring  of  the  notarial  seat  was  re- 
quired in  order  to  make  it  vahd;  after  that  the  sijfnature  of  the 
testator  took  its  place.  An  exception  in  countries  of  written  luw, 
it  seems  to  have  been  little  used  in  countries  of  Customs.'  —  2d. 
Kuncupfttive  vill,  or  \'erljal  will  of  the  countries  of  written  law." 
This  consisted  in  a  declaration  made  In  the  presence  of  five  or 
seven  witnesses."  It  was  perfectly  logical  to  admit  it  at  a  time 
when  the  rule,  "  Witnesses  are  preferred  to  writings,"  was  followed. 
Wlien  the  opposite  principle  was  adopted,  "Writings  are  preferred 
to  witness^},"  it  should  have  been  abolished;  this  was  only  done 

'  RcsifltralioQ  of  wiUa:  Edict  of  June,  1581,  Aria.  IV  and  VII;  Edicts  tj 
1603,  m:i;  Oct.  29.  1720;  Oct.  17,  1721.  C/.  Rettlitrat.ion  of  GiU^i  I't^iirt, 
S03;  "i'lipvruB  of  Raytnna,"  ffiW,  he.  nt.;  "Form,  Wis.."  Th^-min, 
BO.  IS;  f'aiumbo,  150,  ^73.  —  With  the  Gormaiiio  and  Custoimrv  practice  in 
the  miitttT  "f  the  tranafiM  of  the  OW-nersliip  of  itninu rabies  apc-m  lo  be  coQtiocted 
tbe  C'lWtrthfls  of  Fla.ncler«,  which  re<]Uir«  leRal  fortualitit'a  (fatifiedtion,  ncknowl- 
ed^ncnt  and  rejD:iatra,lioD|,  at  leaab  in  ordur  LhaL  the  tcatiuDc^atui^  heir  uhiiuld- 
be  mviN^toii  wiUi  the  ownership:  Bo'ilnrir,  I.  103:  {iritz,  SI2;  Stnuv,  "Juriao. 
for,"  II,  15,  CJ.  Demuth,  "Wechflcls,  VerTiig.,''  25;  Ifubtr.  IV,  60S  Mqi 
The  iiater\'«ntian  of  Ebe  court  or  the  public  authorilias  la  very  frequenlly  mai 
will]  in  the  Germanic  countries. 

'  Halm.  "Deiiiv.  Teat,  fonii.,"  1S17;  Mommd,  "Dc  Script-  in  Test  nunc.* 
1729:  NeUdbladt,  "Dfr  Test.  non<^U|>.  in  Script,  ml.,"  I75S;  ViatlU,  SOQi 
PertOc,  IV, 25; Stabix,  1 3(M;  Mxh. OWut, "Seatenl. <le Suooou.,** 

160.3: ''Parfftit  Notaire,"  1,  11. 

•  D^laratidnd  of  1745, 1751,  and  1783.  Aulbcn  cited  aupi-a;  "  Rasu^  dea 
Quest,  prop." 

*  PeruluLriticH!  the  blind,  soldiers,  a  nnll  made  at  sva,  In  {im^  uf  plague,  eto. 
C/-  /"nn'tVf;    Ord."  of  173.5,  27  et  Mt/.:  Civil  Cwile.  901;  Art/on.  II.  12,  IT. 

*  "  Novella  "  of  ValetitiniiLn,  111,  4, 2.  AU  the  epitomes  of  xha  breviary  cIm] 
withit:"!..  WiB.."2, 5, 11, 13. 14;  OeGm-e.  -  DeTest,  hoi,,"  1825;  "Navjim!," 
21,22.  —  C/.  also  "  t«tameiiniin  parpntum  inter  liberoa." 

'  Btaumanoir,  12,  9;  authenilc  seaJa;  Auffrav,  pp.  900,050  {seal  of  the  Mnyor 
of  L»Rochelle>;  BwcAenUM,  "laat.r  p-  HiS;  Uowifftton.  ".Wr.,"  "Tret.,"  49 
ataeq.;  "Ord."     Junuary.  1029,  126  (nt^t  enforced);  1735. 1,  3.  IS, 

'  Ffnihv,  ott  "Paris,''  The  opentog  uf  tH«  wilt  bfdam  the  jud^^ 

Bbd  depoeitii^  it  with  a  notikry:  A'sn^re,  see  "Ouverturie";  4^.  IhiUikn^ 
p.  S73. 

•  "XnveUft  "  of  ThAod.,  U,  2,  I;  O.  Dumnd,  "8peB.,"  U,  2,  12,3fi;  ViotM, 

SQ3;A»fToy.  651. 

t  Seven  for  the  will  and  fiiT  for  llio  codicil:  "Wb,,"  2,  5,  12:  "Burg.j"  Mj 
"Brachyl.."  2,  19,  32.    Example  in  Auffroy.  p.  513;  BaiUanc,  I.  105; 
U,  10.  Aa  to  witneasea  to  willa,  tf.  R.  CaiUc7ruT,  p.  87;  "  Ord."  of  1735,  Utt 
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by  the  Ordinance  of  1735,  Art.  1.'  — 3d.  Will  by  public  deed. — 
(a)  fVriitm  nuncupative  will^  of  countries  of  written  law.'  This 
■was  a  declaration  made  by  the  testator  in  the  presence  of  seven 
■witnesses,  incJudiag  a  notary,  who  wrote  it  down  at  the  dictation 
of  the  testator,*  —  (6)  Fomal  will  of  tJie  countries  of  Customs. 
This  consisted  in  a  declaration  (dictated)  made  in  the  presence 
of  two  notaries,  or  of  one  notarj'  and  two  witnesses,  and  taken 
down  in  WTiting  by  either  of  the  two  notaries  or  by  the  single 
notar>-.  This  is  the  will  of  the  canon  law  secuJarizcd;  but  the 
courts,  reacting  against  the  spirit  of  the  canon  legislation,  called  for 
a  great  deal  of  strictness  in  passing  upon  its  validity;  the  most 
minute  fonnalities  prescribed  in  the  case  of  notarial  deeds  must 
be  observed,  under  penalty  of  nullity.*  4th.  Mystic  will,  or 
secret  will  of  countries  of  written  law,  borrowed  from  the  legal 
system  of  the  Lower  Empire  (tripartite  wills).  The  testator  pre- 
sents to  seven  witnesses,  including  a  notary,  a  paper  folded  and 
sealed,  declaring  at  the  same  time  that  therein  are  contained  his 
last  wishes;  the  notary  draws  up  a  minute  upon  the  envelope  (act 
of  subscription),' 

§  498.  Ttft  Same.  —  (V)  Reeoccdion  of  itiUa.  {a)  Express.  This 
results,  in  countries  of  Customs,  from  a  notarial  deed,  or  one 
under  private  seal,  whereas  in  the  South  a  new  will  is  necessary, 
following  the  Roman  law.  (b)  Implied.  This  would  take  place  by 
means  of  any  change  of  will  manifested  in  a  way  which  was  not 
equivocal:  inconsistency  with  a  previous  will,  alienation  of  pos- 
sessions which  had  been  bequeathed,  or  an  enmity  sprung  up  be- 
tween the  testator  and  the  heir  who  had  been  appointed.  In  the 
South  the  custom  of  the  appointment  of  an  heir  results  in  every 
valid  will  revoking  all  preceding  -Rills,  even  if  its  provisions  are 

>  Pagguier.  " Inst.,"  p.  467  (out  of  use  since  the  "  Ord."  of  1588>. 

»  D.  VaissfiU.  Vill,  1292.  Vse  of  the  codicil  clause:  G.  Dwand,  "Spec. " 
2,  2,  12,  9,  is.  For  CodloUi  five  witneaaee  were  siiflirient:  Ar^on,  II,  17. 
Cf.  Girard,  p,  805  (will  "  apud  acta  ") .  Aa  to  the  eubacribing  of  mtneaaea,  qf. 
iWd^  p.  sot;  (hry,  "Dlpbm,,"  p.  801.   As  to  ixrdicils,  "Tract,  univ.  jur.," 

•  Font,  "Acad.  Ifig.  Toul-,"  XI,  14;  Vt^ltt.  893;  "Lib-  Inetr.  Mem.,"  172 
et  seq. 

*  For  u  long  time  the  scribe  who  drew  op  the  will  was  not  a  public  officer: 
Giru,  "DiplomB-t.,"p.  S2fl  (iiinthand  eleventh  oenfuries); "  Wis.,"  2, 5, 10.  Some 
of  the  CuBtomB  were  gatisfied  i\-ith  three  or  four  wttneases,  and  these  need  Dot 
include  a  pariah  priest  or  notary:  Lof/tel,  401;  "Bourbon,"  289, 

•  " Pana,"'  289  (and  Commentariea) ;  PaatpntT,  "Inst.,"  p.  469;  Ci\-il  Code, 
971, 

*  "Novella"ofTh&d.,II,  9  (in  439);  "Inst.  Juat.,"  2,  m  3;  "Burg  "  43, 
60;  D.  Yaitaette,  Vlll,  12fl3  1251):  0.  Durand,  "epec.,"  II,  2,  12;  Serrce, 
"iMt.,"  II,  10,  —  Cf.  PefHU,  IV,  29;  GvH  Code,  S76. 
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KCODcUabte  with  tllelrs.'  Formerly,  Under  the  influence  of  the 
old  ideas  as  to  irrevocability  of  covenants  relating  to  succession, 
certain  impediments  to  freedom  to  revoke  wills  were  tolerated; 
for  example,  it  was  allowed  to  covenant  that  a  will  could  not  be 
revoked  excepting  under  certain  conditions  (clauaes  In  derog&uon), 
a  later  vfiW  woidd  only  be  valid  if  it  began  with  formulte  aucii  as 
"Beatus"  vir  qui  timet  dominum."  ^  The  Ordinance  of  17^0,  Art, 
76,  abolished  this  custom.  When  by  means  of  the  same  deed  two 
persons  had  made  a  will  for  each  other's  benefit  (ccnjuiictlT* 
willa)  *  one  of  them  could  not  revoke  the  provisions  which  they 
had  made  without  notifying  the  revocation  to  the  other,  evi- 
dently so  that  the  latter  could  do  the  same  on  his  part.  This 
double  deed,  which  did  not  accord  with  the  Roman  conception 
of  the  will,  recalls  the  "  interdonatio "  of  the  barbarian  penod, 
and,  like  the  latter,  is  especially  made  use  of  between  spouses.^ 
Art,  77  uf  the  Ordinance  of  1735  forbade  it. 

'  Beatimanair,  12,  41  «f  ttq.;  Avfrtm.  p.  488  faflto  of  1022,  eto).  Cf. 
revocAtinn  of  gifts:  see  Ftrriire;  Fleuru,  Inat.."  I,  313.  The  judge  may  h«Id 
ftnltl  as  being  revoked  shuuld  Ihero  be  poslhumoiu  thildreDi  An/on,  II,  13; 
Chaiatmiirlin.  p.  434. 

*  "Enlendea-TOUfl  bien,"  etc.;  "Lib.  Inalr.."  202;  ace  Ftrriire, 

*  SlMr,  V,  250  fbibl.  and  detaila):  "tcetamcnta  fiimultanca,  reciproc^ 
nmtutt,  correspeetiva": //arnwim,  "Erbvertr.  u.  gerneinschaftlich.  Tealam., 
I860,    Cf.  mutual  miia  and  partition  among  oacendont^.    llceitatioo  and 
direriity  upoD  the  tE«oiy  of  conjunctive  Pott,  "Ccntncinai  Apputnfr- 

*  "Nov."  Valeot.,  Ill,  4,  1  (epit  ):  Pardetnia.  "Dinlom  ,"  1.  lift  ^in  572); 
"PapjTUs  of  Kavenna,"  ia  Marini,  "Fopir.  dipl..  '  no,  75;  Tiiipenin,  "Tett«," 
noa-  IS,  40  et  sea,;  MarciJff,  II,  17 ;  Schulu,  p.  2ft;  Huber,  IV,  632. 
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Topic  5.  Girra  "inter  vivos"  and  "causa  mohtis" 


4W.  The  Fprmiila  of  Loyael. 
500.  Gifta  during   the  Barbarian 
Period. 

B  501.  To  give  and  to  withhold  ie  not 

Valid. 
S  502.  Ponnohties. 


S  BOi.  IncRpacity  to  give  and  to 
receive, 
504.  GifU  between  Spouses. 
50.5,  Mutual  Gifta, 
§  5O0.  RpVMSlion  of  Gifts, 
i  a07.  The  Gift  "  cauea  mortla." 


§  499.  The  formulR  of  Loysel.  062,  "Evei^'one  [of  sufficient 
age]  can  dispose  of  his  possessions  at  his  pleasure  by  gift  'inter 
\'ivoa,'  according  to  the  opinion  of  all  oUT  French  doctors,"  is  just 
the  opposite  of  the  very  old  law.  Even  in  the  time  of  Lo.vse!  it  is 
far  from  being  accurate.  In  the  veiy  old  law  the  gift  runs  too 
much  counter  to  the  rights  of  the  family  or  those  of  the  superior 
owners,  for  it  to  be  authorized  "de  piano";  and  when  these  rights 
became  weaker  it  was  stiU  looked  upon  with  disfavor.  It  ran 
counter  to  many  restrictions:  (a)  The  rule,  "To  give  and  to  with- 
hold is  not  valid  (b)  special  formalities;  (c)  special  disabilities; 
(d)  theory  of  the  legal  share.  This  mere  enumeration  shows  how 
far  they  were  from  freedom  of  gi\ing;  the  theorists  of  the  school 
of  natural  law  may  in  vain  proclaim  that  the  gift  Is  an  "act  rec- 
ognized by  the  law  of  nations"  and  an  indispensable  attribute  of 
ownership ; '  it  is  easy  to  see  that  it  could  scarcely  liave  been  treated 
otherwise,  starting  with  the  idea  that  this  was  an  act  of  the  civil 
law.* 

f  500.  autt  durinj  th*  EftrbariftQ  Period.'— The  gift  "inter 
vivos"  is  carried  out  by  handing  over  (delivery);  *  but,  as  applied 
to  immovables,  it  has  a  personal  character  which  has  made  it 
differ  greatly  from  the  Roman  gift.*  It  is  rather  a  gratuitous  lend- 

I  PifUiier,  no.  4;  Patguier,  "Inst,,"  p.  327. 

I  It  wiw.  howevi^r,  dongeraue  far  the  fEunitjr  than  the  will,  for  there  is 
s  certain  repugnimce  tor  gifta  "'inter  vivos,"  and  to-day  there  are  only  five 
such  gifts  for  every  hundred  wilta. 

»  Vii>U*t,  "Dr.  public,"  1,  320;  Tk^nin,  "Tejttta,"  Table,  see  "Doiii»- 
tioQs"  (variouB  claiisea).   C/.  deeda  in  D.  Vaiiseile,  "Cartiil.,"  etc. 

*  Gift^  by  means  of  a  pro&iiati  do  ant  afibm  to  have  been  passible.  The 
formA)  contract  would  not  have  bound  the  hvin.;  the  extent  of  its  applioation 
was  limited  (givLngof  aurety,  etc.);  Th&-eni-n,  noa.  40,  69,  75,  83,  132  (solemn 
forms).   C/.  SaJi'wii,  '■PiibUe.ata  n.  vendita,"  1S95. 

'  This  IS  what  was  proved  by  Brurinsr,  "  Lands chenk,  d,  Merow.,"'  ISS5 
("Forsch.,"  p.  4);  Tarnagsia,  "Don.  more  aniario,"  1901 ;  Bondroil,  "  Precaria 
Verbo  Kegis."  1901;  Guilkiermot.  "OriE.  de  Ja  Nobl p.  104;  Mangnaa, 
"Et.  8.  la  Civilifl,  Frang."  I;  /Jareete.  p.  a2&,  63. 
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ing  than  an  absolute  gratuity.  Thus  the  possessions  given  do  not 
pass  to  the  heira  of  the  dotle«  {cf.  Prankish  benefices),  unless  there 
b  an  e^cpressed  clause,  and  the  tendency  is  always  in  the  dirwtion 
of  the  limitation  of  inheritance  and  the  reversion  to  the  donor.^ 
If  the  gift  is  made  to  an  heir,  it  constitutes  an  advancement  of 
inheritance;  and  one  can  understand  that  at  the  death  of  the 
donor  it  would  come  back  to  increase  his  estate.  The  reversion 
pertaining  to  succession  is  only  a  natural  application  of  tliea» 
ideas.^  The  donee  has  not  the  right  to  dispose  of  the  possesions 
given  unless  there  is  a  clause  which  authorizes  him  to  do  s*j,  or 
urJeas  he  has  the  special  permission  of  the  donor*  Frequently, 
the  gift  is  made  with  a  certain  object,  for  example,  on  condition 
of  services;  if  this  object  is  not  realized,  the  donor  takes  back 
his  possessions.*  To  sum  up,  the  gift  only  conveys  a  limited 
ownership; ''  its  effects,  even  against  third  parties,  depend  upon 
the  clauses  which  it  contains,  upon  the  "lex  donationis." " 

So  little  could  gifts  be  counted  upon,  that  the  Lombard  law 
densed  an  expedient  to  render  them  permanent.  It  required  for 
the  formation  of  a  gift  a  counter-giving  on  the  part  of  the  donee;  ' 

I  Cf.  English  law.  Neceasity  of  the  cl&use  "aibi  9l  hcn<dtbus  euia."  If  th^ 
said  "sibi  aut  lieredibus"  there  would  be  a  reveraion  lo  the  donor:  GlarwUUi, 
7, 1,  2;  Bmtttm.  fa.  175  and  92b]  Pollock  and  Maitinnd.  n.  24;  "  VflJencie lines.'* 
1618.  An.  IftS,  Sweden:^mi™,  "N.O.,"I,  510,  550  ryeatrogailis ;  the  venUijr 
also  has  the  right  to  take  back  th*  property  sold).  Frisia:  nichiufcn.  "FriiTS, 
Rechtsq."  (gifts  to  iUegilimatechildrenL  "Sedfin,"  118,  Bavaria:  "M  0.  II. 
L.  L.,"  Ill,  iftO,  0.  8,  Cf.  ae  to  this,  cxclviaion  of  women  from  the  t^alir  laiiJ  and 
HURCceaioD  to  iiefa,  ante.  —  In  otu  own  time,  cf.  bcatawiU  of  some  grade  of  aume 
order  of  knigbthood, 

*  "L.  Ions.  Car.."  106;  Sehrotder,  221. 

■  Dwells  iticluding  the  clnusr:  "Quiquid  exindo  fa<«r«  volueria,  lib«r<i>n 
habeas  fKitestaU'ra."  In  others  the  donor  adda:  "vx  permisso  noetro."  Mar- 
cifife,  J.  14.  31;  Brunner.  p.  12  (gifta^  of  the  Bavarian  dukes.i;  "Bai.,"  1,  I. 
Conhrmation  of  gifts  by  the  Prankish  kings:  Orea-  Taun,  9.  42;  10.  31,  etc.; 
"Cart,  de  Redon.  00.144;  "Burg.,"  1,  3.  —  In  our  day,  cf.  (pit  of  a  book  with 
denJication. 

*  "Roth.,"  225  fto  geaerdiie);  "Wis.,"  5,  3,  1.  3;  5,  2,  4;  Oeff.  Tmm,  ft, 
22  (Bodi(rieelM):  9,  35  iWaddtt);  "  F,  Vat.,"  275.  Pretentiona  of  roj-aJly  over 
the  domains  granted  to  tin?  churRbua  twwi  the  abbey*:  Loening.  "  p,  Klrclr," 
I,  300;  VaivUrHruiert  "InXroA.  k  THist.  de  Be!g./'  p.  279;  Uarignan.,  "Et. 
B.  la  Civilifl.  Fr.,"  I;  Bandroa,  "De  Capacit.  po3«id.  eoclea.,"  1900;  KauiAiw, 
"Perg,  moralen,"  p.  80,  fl5. 

'  One  also  fiiids  at  this  period  ofts  of  the  absolute  owncratup  that  aie  Irre- 
vocftble  and  inheritable  (r/  "  F.  Vat.."  275),  in  this  following  the  eumple  of 
the?  Rom.-ui  law.  But  the  old  Germanic  coDceptioD,  thf  righu  of  the  family 
or  of  the  grantor  are  more  in  favor  of  giftt  of  a  limited  ownership:  c^.  B^emdy, 
p.  340. 

*  The  difficulty  is  to  eicplun  why  tbe  "Xol  donatioms"  could  bt  opposed 
to lliird  psrtie*.  Cf.  AlherU,  IJ.  18:  "Et.  deSt,  Uuis.*'  \,  117. 

'  Vfflftfe  LHvt*,  ''Uutiegiid  a.  iVftdia,"  1877;  "Z.S.8.,''  1883.  "G.  A.,"  IS 
(bibl.l;  Pappenhtin,  "Launea.  u.  O&ireth.,"  1882  V'VtMn''  by  Oiark*); 
Havit,  "N.R.H.,"  1878, 255;  &Auf/er,  "Arch.  Giur./'  lS83,5(ff;  (/."Ana,  d. 
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after  having  received  the  possessions  with  which  he  was  presented, 
he  should  give  to  the  donor  some  object  of  small  value  (a  ring,  a 
cloak,  etc.),'  called  "  Laiinegild,"  that  is  to  say,  to  a  certain  extent, 
value  in  exchange.  By  this  means  he  changed  the  gift  into  an  act 
involving  exchange,  an  exchange  which  was  eien-handed;  and  acts 
of  this  nature  are  the  only  ones  which  the  old  lepislation  sanc- 
tioned. If  there  was  no  "Launegiid/'  the  property  which  had  been 
given  could  be  taken  back;  once  the  "Launegild"  had  been  given, 
the  gift  was  irrevocable  and  the  donor  was  bound  to  guarantee  it 
(if  there  was  any  eviction,  "reddnt  ferquido,"  i.e.  "slmilem"). 
The  "Launegild  "  degenerated  in  the  thirteenth  century  into  ear- 
nest money  to  confirm  a  tranaactioTi.'^ 

■  §  oOl .  To  give  and  to  withhold  is  not  VaJid.'  —  The  gift,  little 
by  little,  lost  its  personal  character  in  order  to  revert  baek  .to  tlie 
Roman  type.  Everything  contributed  to  this  result.  —  a  new 
conception  of  the  gift,  implying  that  the  donor  deprived  himself 
absolutely,  the  sirapleness  of  tliis  solution,  the  method  of  realiza- 
tion, the  re^nval  of  the  wiiU  opposition  between  deeds  "causa 
mortis"  and  deeds  "ioter  vivos,"  —  to  say  nothing  of  the  Roman- 

Giur,  Ita].,"  1S71;  Franktn,  "Pfandr.,"  69;  Bsmrin,  "Contrata,"  p.  13;  PaU 
wi\ho,  "Teat.,"  254;  ScAroerier,  294;  Heusler,  I,  SO;  II,  254;fi«*rmsr,  '■Fonjch.," 
624.  a;  Wodoti.  "Forme."  p.  197. 

'  '■Lohii,"compeQaatioii;  ■"Gelii, "money.  C/."WiderdoDiim,"recorDpe[ise: 
"Form.  8.  liotli.,'  184.  Imlispemable  ia  tha  cii^ie  of  a  gift,  the  "LaunegiW" 
ia  also  apfjHerf  to  other  acta  (delivery  of  the  wife  to  the  huaband,  adoptinn, 
emancipation,  transactions,  etc.),  perhaps  by  an  extension  of  its  use,  in  the 
case  of  u  f,ih.  Cf.  Sckroeder,  l<oc.  cii.  There  is  aome  question  about  thiH  in  the 
Edict  of  Rotharis,  175,  184;  Thij'tnii,  ooa.  48,  51>,  61.  This  is  an  old  y.-fiig*. 
''CftWtrfedo,"  allowing  one  to  dispaac-  of  one's  pogaeasions  privately,  and  not 
an  expipdiont  devised  to  take  the  place  of  gift*  "per  gairethinx,"  which  felt 
into  ciLsuae  when  the  popular  diet  became  an  asBembly  of  the  foremost  men 
(al  IhB  latest  in  the  eighth  century).  In  the  thirteeath  century  Car.  de  Tocco 
Btateis  chat  the  "Launegild"  was  no  longer  in  une.. 

'  Various  syst«m.T  besides  that  which  ia  set  forth  in  the  texts:  1st,  A  mark 
of  the  donee's  graLltiide  (Val  de  Liivve,  who  gave  up  thia  idea),  which  cannot 
be  rcponciled  with  the  "Laancicild  reqiiirere  '  of  tho  2d.  A  symbol  of 

the  considoration  for  the  gift,  like  the  price  in  n  saEe  (Pappenhcitn),  but  Che 
eymbol  «xpre!iijed  the  v«ry  oppoE^itc  of  the  itka  of  srat\iitou9nc!99,  M.  The 
confirmatory  earnest  nnmev  of  the  Rorpan  law  (Beaeler)  or  the  "cooatitii- 
torip,"  eATTMHt  money  of  the  Germanic  law  (Sohm,  stc).  But  the  earoeat 
money  ia  given  before  the  pxeeution  of  the  contract.  4th.  A  meona  of  pro- 
tecting; gif ta  from  being  attacked  by  relatives  of  the  donor  by  transformLng 
them  mto  deeds  with  a  considerataon.  But  deeds  with  a  consideration  them- 
selves could  be  attacked.  It  ia  simpler  to  say  that  tbLi  ia  a  counterpart  of 
exchangewliich  was  intcndtxl  to  make  the  drc<l  irrevocable  on  the  part  of  the 
donor:  "  in  omnibus  contractibus, "  says  the  Lomhard  law,  "  ptruiutatio  con- 
tinctur."    CJ.  "'vcnditio  numm-o  tmo  "  of  the  Unman  law. 

'  A.  Demrdiaes,  "R.  crit,,"  XJtXUI,  207;  Cbinon,  "R.  CunOL,,"  JSM 
(a  question  of  law  in  the  tenth  century).  Theses ;  Heo^dy,  p.  193;  Comlant, 
\m,  etc.;  SfoMw,  V,  138, 
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canonic  influence.  Just  as  in  the  past,  delivery  was  always  re- 
quired, and  one  can  say  that  there  was  no  gift  without  the  donor's 
giving^  up  po33e3sion.  This  rule  resulted  from  the  fact  that  the 
simple  agreement  to  gj\'e  was  not  obligator^',  —  "To  prooii^  and 
to  keep  the  promise  are  two  things"; '  in  order  to  produce  the  ef- 
fect it  had  to  be  carried  out  (rf.  real  contracts) ;  *  now,  the  carry- 
ing out  here  consisted  in  the  transfer  before  the  lord,  by  means  of 
the  vesting  and  divesting  in  such  a  way  that  it  was  dUficult  for 
the  donor  to  withliold  in  his  own  posseision  the  thin^  given,  just 
as  it  was  difficult  for  him  to  take  it  away  from  the  donee  (strictly 
speftking,  he  would  need,  in  order  to  do  this,  to  have  recourse  to 
the  same  formalities,  but  in  the  opposite  way).  To  this  state  of 
law  corresponds  the  maxim,  "To  give  and  to  withhold  is  not* 
valid'!;'  it  expresses  the  necessity  of  deliverj'  without  absolutely 
implying  irrevocability.  In  fact,  the  books  of  maxims  of  the 
thirteenth  centurj'  authorize  the  donor  to  insert  in  the  deed  a 
claiise,  allowing  him  to  take  back  the  property  given  (to  give  to 
one's  "  rapittu  "),*  and  in  the  sixteenth  century'  the  validity  of  this 
clause  in  certain  cases  is  still  being  discussed.' 

During  the  period  of  the  drawing  up  of  the  Customs  deliveiy 
was  no  longer  demanded  nith  so  much  strictness,  hut,  hy  way  of 
set-o(T,  they  were  verv'  extreme  on  the  question  of  irrevocability. 

(A)  Contracts  being  formed  "solo  consensu,"  the  agreement 
to  give  became  binding.  But  if  this  rule  was  admitted  as  far  as 
promises  to  pay  a  sum  of  money  or  to  pay  a  rent  were  concerned, 
it  was  not  the  same  mth  gifts  affecting  inmiovables.'  It  is  only  at 

'  "An*  (IcJ^r."  J.  (TrtfKn,  U4  (gift  in  words,  but  not  in  deedl;  "Oefde 
la.  H.-C."  IM;  "C.  des  D,/"  2U  fa  saft  ia  invalid  »-itliout  ttio  eeWm  of  the 
thin«l;  niaiii'iiU,\n,  1;  Bract^n.  So.  il.  SSefee?,;  "FlHa,"  III.  3;  liktckatow., 
II,  20,  ;S0.  Tbe  Enelbh  tcscts  pJmoist  m>nfiis^  gifts  and  alictiotiim  Naplen, 
ff,  Prr/ifr.  IV,  ^');  " Sai'hseMp.,"  I,  52  ilegal  " Auflasauag");  LaUte,  p,  ^25; 
be  Many,  "CotulM  de  Fnix,"  fl.  Ifl,  371, 

'  They  could  h&ve  been  sutblicd  witli  a  partial  canying  ant,  eornoBt  mo&ey, 
etc.,  BA  in  tho  case  of  ordinar>'  contTarts, 

•  "A,  C,  rhftmpagne,"  Art.  44:  necesaityof  diveslioK and  imtsting  at  law; 
if  the  donor  Vtejys  the  inheritance  without  pa>-iDg  any  (|uit.-rpnt  to  the  donee, 
the  Rift  will  be  invalid  at  afminat  the  lieir  of"  the  donor  iit  the  death  of  the 
tatter;  bv  the  coniraon  law  nnd  by  the  "Coulume  dc  Champagne,"  "Ti> 
give  and  to  ^vithhf1Id  u  invalid";  "Gr.  Com.."  11,  2S  (cj.  sole):  Loytel, 
659;  '■Parts  A.  C,"  160;  "N.  C,"  273  to  275  (to  give  and  to  withhold  nKaoa 
that  tbc  donor  remains  in  pMseasion  until  his  dMtb),  —  As  Co  movable«, 
manual  gift.  Annexed  State:  -Ord."  of  1731,  Ifi;  Ihaal,  "De  Ueb.  dub..'' 
2;  P.  BreMoUei,  "Dona  manuels,"  1882, 

»  Btavmanoir,  12.  39;  34,  2;  "Ash.  de  Jfirus.,"  "Abr.  C.  dea  B.,"  1,  U;  "L. 
d.  Droia."  321. 

'  0[Hnjon  of  Charandas  k  Cnron,  on  "Pari*."  275  (ohareecif  tbe  debts). 
»  Dtialnndt,  on  "Orldans,"  2S3;  /ftwiwau,  on  "  Berry,'*^  7,  t:  Buridan,  OD 
"Reims,"  238;  D.      Pant,  on  "  Bloi8,''^3efl;  aee  Cuvo*.  The  "Cod.  TWod./* 
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the  end  of  the  eighteenth  centuiy  that  it  was  recognized  that  such 
gifts  gave  rise  to  a  peraonal  action  against  the  donor  with  the 
eil'ect  of  compeUiiig  him  to  transfer  the  ownership.'  This  trans- 
action had  itself  become  more  simple.  Instead  of  vesting  and 
di\'esting  before  the  lord,  they  were  satisfied  Tvith  a  real  delivery 
to  the  grante*,  and  even  with  fictitious  delivery,  following  the  law 
of  the  Customs.  But  this  change  had  great  difficulty  in  being  ac- 
cepted as  far  as  gifts  were  concerned;  ^  at  one  time  real  deli^'eIy 
was  always  required,  and  at  another  time  certain  forms  of  fic- 
titious delivery  —  such  aa  the  withholding  of  the  usufruct  — 
were  tolerated;  but  others  were  rejected  —  such  as  the  clause  of 
disseisin-seisin  —  because  they  seemed  to  run  too  directly  counter 
to  the  old  Customary  rule.'  At  last,  however,  fictitious  delivery 
was  held  sufficient,*  and  there  was  nothing  to  prevent  the  donor 
from  keeping  the  thing  given  in  his  own  possession,  —  for  example, 
as  usufructuarj-  or  farm  tenant.  —  (B)  The  maxim,  "To  give 
and  to  withhold  la  not  valid,"  which  had  ceased  to  be  understood 
as  relating  to  the  necessity  of  a  real  delivery,  no  longer  liad  any- 
thing in  view  excepting  the  ^eToctbUity  of  the  gift.*  This  meant 
that  the  donor  could  reserve  neither  the  ownership  of  the  things 
given  nor  the  right  to  deprive  the  donee  of  them  whenever  he  saw 
St  to  do  so  {for  example,  by  inserting  in  the  deed  a  condition  of 
recall,^  by  imposing  upon  the  donee  the  charge  of  liis  own  future 
debts,  by  giWng  Kim  property  to  be  acquired  in  tlie  future,  that  is 
to  say,  property  which  it  depended  upon  himself  to  acquire.)' 

6|  12,  1,  ecews  to  require  the  af^tiuJ  delivery  "advocate  vicinitflte"  for  the 
validity^  of  gifis-  Althouftli  Justinian  mwiv  the  coveawit  to  give  a  binding 
one,  this  iniiovatioD  only  known  ia  FrojK^e  after  the  twelfth  century; 
"Mf)titiwUier,"p,  74;  BeaTimanoir,  12,  31);  30,38;  80,  9;  "T.  A.C.,  IJret.,"  318, 
210;  Etmein,  "C-oatrnta,"  pp.  IS3,  189. 

'  Ferrifere.  on  "Pam,"  273;  Riaird,  S79;  Polhier,  no.  77;  "Ord."of  1731,  5. 

'  Cflrtaiu  CuBtomB  alwavB  require  reaJ  deliverj'  (oustoraa  of  seisin  and  of 
public  nams5:  "Reima."  231;  "Laon,"  53;  "Sedan,"  109;  "Senlis,"  212; 
'■VHJois,"  lao,  etc. 

'  Rkard,  910;  Pothier,  no.  251;  Ferrihe.  on  "Parb,"  275;  Masuer,  24. 

'  Loyscl,  716;  Foihkr.no.  67,  Civil  Code,  93S. 

•  Beauiftanair,  12,39  (irrevocability  unless  there  be  a  clause  to  tEie  coctrary)! 
Boiilaric,  I,  45;  '■Cflut.  Not.,"  143;  "Gr.  Cout.,"  2,  8.  ConfirmtftionH;  ''^L. 
d.  Dr.,"  no.  479,  t>S2;  DesmarM,  248.  371.  C/. Toulouse,"  186«!aeg.,-  "Moat- 
pellier,"  74;  TaTdif,  "Dr.  pnv6  au  XIII«  ciftcic,"  p.  70. 

'  IhiB  irrevocaoility  did  not  igo  ao  fur  as  to  apply  to  accirlejita]  conditions 
or  those  independent.  o(  the  will  of  the  donor  in  general  (inEratslude,  subse- 
quent birth  of  children):  Ricard,  nos.  1038,  1046.  Cf.  the  clause:  "I  give  you 
my  house  should  I  die  before  you." 

'  Reservation  by  the  donor  of  tbe  rigjit  to  dispose  ot  something  included 
within  the  gilt  or  of  a  fixed  aiun  to  be  taken  out  of  the  poeeeasioaa  given 
(charged  with  the  carrytD^  out  of  the  last  will  of  the  donor).  In  such  a  caaa 
aa  tlua  there      tw»  diatifict  sifts,  —  one  being  void  aod  the  other  r&lid  [cf. 
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These  reservarions  annulled  the  entire  gift.'  It  seems  as  though 
it  was  because  they  rendered  the  gift  not  very  sincere  and  ran 
the  risk  of  becoming  a  source  of  difficulties;  if  they  did  not 
take  the  trouble  of  annulling  the  sale  under  these  same  circum- 
stances, it  13  because  scarcely  any  sales  of  this  nature  ai«  ever 
presented  in  practice.'  Oiu'  old  authors  justified  the  rule,  "To 
give  and  to  witlihold  13  not  valid,"  by  another  consideration;'  in 
their  opinion  its  principal  usefulness  consisted  in  preventing  heed- 
less gifts  which  were  prejudicial  to  families;  in  fact,  by  compelEing 
the  donors  entirely  to  deprive  themseh'es,  to  strip  themselves 
of  their  means  of  livelihood  and  all  power  to  revoke  what  they  had 
done,  they  were  restrained  by  their  own  interests;  "He  who  gives 
what  is  his  before  dying  is  getting  ready  soon  to  suffer  greatly." 
This  reasoning  is  based  on  a  very  just  remark,  which  is  that  it 
costs  little  to  strip  one's  heirs  and  a  great  deal  to  strip  one- 
self. But,  if  it  was  apparently  right,  as  long  as  the  donor  was 
obliged  physically  to  dispossess  himself  of  the  property  given, 
it  lost  almost  all  of  its  force  when  this  was  no  longer  required. 
We  can  say  more  exactly  that  it  was  the  reason  which  was  set 
up  for  a  long  time  against  recognizing  fictitious  delivery  ta 
matters  of  gifts. 

§  502.  rormalitlBa.  —  1st.  Notarial  deed.   The  Ordinance  of 

"L.  d-  Dr.,"  47fl}.  GifUof  poseeesioEie  to, be  acqulnxi  in  the  future  wcrelnwfii] 
in  counlriea  of  written  law  upon  condition  that  the  donor  had  rtai»r\t>l  for 
hirnsrir,  in  urder  that  he  uiighc  make  a  will.  oni>twentieth  of  ta^  po>uu^iuuB: 
furffofc,on*'Ord."cjf  1731,  15.  /i..  in  Italy;  Pertifc,  IV,  586.  C/.  port,  "  Con- 
tractual .Appointment," 

'  Do-fwi.  "Loixciv.."!,  10;  "Ord."of  1731,  IS;  tyAgtuaaoaa,  "Lettn»."  ia 
"CEuvrcf,"  XII,  308;  PolhUr,  no-  7ft;  Civil  Code.  M3;  Ormier,  "Tr.  dm 
Don.,"  1812  ihwtorir^nl  discussionl. 

'  Expcntiona  in  the  ca.'^e  where  the  gift  would  ordinarily  be  earricd  out: 
mutuijj  gift,  gift  by  fonlmcl  of  intuTiage,  ete. 

'  The  nservflt ion  only  affected  lt!starncntar\'  giftfi;  thp  lenal  xhore  abo 
allowed  of  the  reduction  ot  gifts  in  the-  inl.or^t  oi  the  nearest  rel&tives;  those 
who  were  not  onlitled  to  the  legal  share  benefited  by  the  obstuclp  which  was 
brouKhl  to  bear  upon  gifts  by  the  rule,  "  To  give  and  to  withhold  i»  not  rahd." 
It  secnw  aa  thmiiih  it  would  liave  been  more  Mimplc  to  prohibit  gift^;  but  Lha 
rights  of  thp  family  were  not  imfficiently  strung  to  pcriuil  ihem  lo  tliink  that 
thev  rould  go  an  far  as  that;  th'^  }uriacon3ulta  of  the  ei^tocnth  eenliirv  give 
wqj'rcfsion  to  thiH  idea  in  n  NltKhtly  rililf^rcttt  tnanner  by  sftying  tiiat  no  one 
dftrcd  to  interfere  with  a  nB.lurul  right  like  the  TTeedont  of  giving.  In  iHc  prv- 
oeding  centuries  there  had  bwn  no  seruple  as  to  the  prohibition  of  ftJirajiiiaii 
(see  intervention  of  the  relative*.  " Brciattnicharerht.  eie.);  even  aftw  these 
rules  had  disappeared  thi-  spirit  of  the  old  law  was  not  diMjmed:  tlie  nxium, 
•"To  give  ajifl  to  withhold,'  etc.,  was  metl  to  protect  the  interesta  of  tl« 
family,  and  from  thence  came  the  requirements  pointed  out  in  th**  texts 
on  the  subject  of  delivery.  VarioiL's  ejrolanationa:  Coq^iiU,  "Inst.,"  '*rton,"; 
&iaird,  DO.  WO;  Feniert,  on  "Paris,  273.  Cf.  cnticiflms  by  DajartHJU, 
oj>.  at. 
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1731 , 1,  by  compelling  the  intervention  of  a  notary,  only  sanctioned 
an  old  Custooi  whose  need  was  felt  all  the  more  as  the  irrevoca- 
bility of  gifts  become  better  established,' — 2cl.  Soiemniiy  of  Ike 
acceptance.  This  is  another  requirement  which  simply  bears 
witness  to  the  disfavor  with  which  gifts  w^ere  looked  upon.  The 
Ordinance  of  1731  here  again  limits  itself  to  putting  into  a  law 
a  practice  which  had  already  been  accepted,  a  clause  which  was 
customary  in  the  proceedings  of  notaries."  —  3d,  Entry  upon  the 
public  registers  of  the  deed  of  gift.*  This  formality  was  borrowed 
from  the  Roman  legislation;  *  and  introduced  into  our  law  by  the 

>  "Prolest.diiParl.de Toulouse,"  "Qliestiolia,"p,57;Po(ftier,ao.  130,  De- 
liver)- taktis  tho  place  of  th«  authenticated  deed  In  the  cose  of  manual  Kifts 
of  movftbles,  —  Italy:  pft  beforo  judgeB,  the  town  council  or  a  notary,  Pertiie, 
IV,  SS5. 

■  The  acceptance  ebould  be  foroiaJ  and  expressed.  Cf.  Roman  texts: 
Dig,,  39,  5,  19,  2;  "  Dec.  Cap.  Tol.,"  384;  Pothitr,  no.  47.  A  separate  tieed? 
C{.  "Onl."  of  153B,         Declaration  of  1&49;  Ra'crdy.  p.  237. 

•  Qrncherai,  "B.  Ch.,'"  1H60,  4-10;  M'lrlel,  "Enreg.  dana  lea  Geata  Muaic," 
1877;  Renaud,  "R.  de  Lfig,,"  1S72,  23;J;  ilr,mr,er,  -R.G.  d.  UrkundB,"p,  139, 
Thesfs:  Larnaude,  1876;  G.  Blo'uiel,  imiLaUea,  32.5. 

'  Eatvriog,  or  copyi&g  UpoQ  public  re^stera  ("  g«sta  btUniclpaliit,"  o(fic&9 
ot  the  clerks  of  the  oourts),  of  pnvatedeeds  wae  in  use  at  Rome  with  th-e  obiect 
of  insurlnf;  the  preaervation  of  these  deeds  and  of  giving  them  more  force 
("Bdes  ])iibliea,"  to  some  extent  official  charactBr),  Ijnder  the  Lower  Empire 
this  fj.irmaiity  was  made  compulsory  in  the  ease  of  gifts  "with  tho  object  of 
furnishing  proof  and  publicity,"  "Cod.  Th6od.,"  3,  3,  1;  8,  12.  I.  3;  '  F. 
Vat.."  249.  As  to  Juatiniau's  system,  tf.  Girard,  p.  932;  PerlUe,  IV,  584. 
Similar  formalities  were  prescribed  in  the  case  of  wills  after  they  had  been 
opened:  "L.  Roni.  Via.."  Paal,  4.  «,  1;  Girard,  "Testca."  720.  The  entering 
of  gift-^  and  wilta  vas  stU]  practiced  ia  Fraakitih  Gaul  at  the  bcgiuning  of  the 
nintli  centurv  (RatHre,  231j  Will  of  Bertrann,  Biahap  of  Mana,  ftl2,  in  Par- 
dettM,  "Dipl.,"  no.  230;  gift  of  Har»-ich  d'Angere  to  the  Abbey  of  Priira, 
804,  in  M^Tthie,  "Ampl.  Coll.,'"  1,  54;  Chajters  of  Noirmoutiera,  "N.  R.  H,," 
1898,  763).  Traeea  of  it  are  sttll  to  be  found  in  the  tenth  cenluiry:  Tkepeiiin, 
"Texten,"  186.  This  entering  was  left  to  the  care  of  an  ag«nt,  in  whom  there 
has  been  an  attempt  to  spe  the  prototype  of  a.  testamentary  exocutor:  R. 
Cailieiwr,  op.  cit.,  19.  but  it  had  become  aptionnJ,  and  it  was  abandoned 
more  and  more;  Marcidfe.  11,3;  '"Brachyl.,"  II,  13,  11;  Rc-naud,  op,  cit.  During 
the  early  part  of  the  feudal  period  it  was  mcntioneii  in  the  countries  of  writien 
\uw,  but  nith  tlie  meaning  uf  a  drawing  up  by  a  nottiry,  CJ.  dcettri  of  1172, 
1211,  etc..  in  D.  VaUeeUo,  VIII,  c.  2!)3.  Hesitation  in  J.  Faber,  "Inst.,"  fo. 
40,  ed.  1M2.  In  the  fomicetitli  and  fifteentb  ocfttnti&rf  it  woa  re-iatroduccd 
into  the  practire  of  thii  South:  Gui  Pupe.  "Q.,"  32.S.  35U,  etc.;  "Dec.  Cap. 
Tolos,,"  382.  In  the  countricfi  of  Cuatomis  only  the  registration  uf  alienations 
arifimg  from  the  custom  of  public  mortgages  was  known,  in  certain  com- 
munes,—  for  example,  .\mieaa,  —  contracts  were  registered.  The  "Ord."  of 
1539  prescribed  the  entering  and  registration,  —  that  is  to  say.  that  ^fts 
"inter  vivos"  should  bo  copied  in  the  offices  of  the  clerks  of  the  royal  jusljcea 
of  the  place.  C/.  the  formula  in  ViolUi,  905.  The  same  with  gift*  "'eauaa 
mortis "Ord.'' of  1731.  3.  Detatld  in  Fimiire,  "Sc,  doa  Notairea,"  17,  4,  5; 
Pothi^r,  no.  8«;  Argou,  II,  U;  Serrta,  "Inat.,"  II.  7:  leambrH^  aee  Table. 
Wilh  hod  to  be  entered,  but  QOt  under  peo&lty  oF  £innulia&Dt;  Edict  of  lay  en- 
tering of  1703:  Pothier,  "  Don.  test., "  no.  IS.  As  to  the  inspection  or  registration 
of  notarial  deeds  and  deeds  under  private  aeal,  and,  conae(]nently,  of  gift^  and 
wills,  r/.  tiie  Edict  of  1^1,  which  established  It  for  the  time  being,  aiul  then 
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Ordinance  of  Villere-Cottereta,  1539,  Art.  132.  not  only  in  the 
fiscal  interest,  but  so  as  to  bring  to  th«  knowledge  of  the  public 
the  transfer  of  ownership.  This  became  necessary  from  the  time 
when  the  surrender  of  possession  by  means  of  vesting  and  divesl- 
ing  ceased  to  be  made  use  of,  and  when  people  were  contented 
with  fictitious  delivery,  —  that  is  to  say,  with  a  secret  transfer 
of  ownership^  The  right  to  invoke  the  lack  of  repstry  in  order 
to  have  the  transfer  regarded  as  invalid,  was  only  refa'wd  to  tlie 
donor  himself;  all  other  interested  parties  posses^  this  Hght: 
heira  of  the  donor,  his  legatees,  his  creditors,  even  by  simple 
contract,  later  donees,  or  other  grantees  who  had  given  a 
consideration,' 

S  503.  incapacity  to  gin  and  to  rscelva.'  —  The  system  of  in- 
capacities,* which  wa3  another  check  upon  the  freedom  of  giving, 
had  the  effect  of  preventing  a  great  number  of  gifts,*  because  it 
affected  the  very  persons  for  whom  gifts  were  preferably  meant. 
—  for  example,  communities  o.rid  religious  ratablisLments,  illegiti- 
mate children,*  spouses,  or  coneubines. 

§  504.  Olftt  bfltwaen  SpouBBB.*  —  In  Rome  gifts  between, 
apousca,  which  were  incompatible  with  the  system  of  the  "  maiius," 
were  prohibited,  even  when  this  system  was  abandoned,  in  order 
to  avoid  the  abuses  of  influence  on  the  part  of  one  of  the  spouses 
("ne  mutuo  amore  invicem  spoliarentuf ").  In  the  end,  however, 
it  was  admitted  that  they  would  be  valid  if  the  spouse  who  gave 
pretleceaset!  the  other  one  without  revoking  the  gift,  just  as  te^ 
tamentary  gifts  or  gifts  "causa  mortis"  would  have  been."  The 
countries  of  written  law  adhered  to  these  principles.'  —  In  the 

the  Edict  of  Mwch,  1603,  plc-,  Ftrriin.  "So.  dm  Notairwi,"  17,  2;  ItamiMn, 
see  Table.  The  Kcvoltitioa  subatitutj?!:!  copying  for  entering  (Law  of  \he 
11th  Brum.,  ymr  VII)  &d()  raEutrntioDTor  in^iMiciiOD  (I>a.w  of  Dew.  ^19,  17IM>; 
Law  of  the  22d  Frim.,  yeaa  Vll):  "  Code  ttvil  inlena.,"  see  ''Insin.,  Tnmscr,, 
Enreg."  —  "Connnent.  a.  If  Turif  du  Conlrtle,"  1766:  Perria,  "Tb  ,"  UMJI. 
I  ■■OT{i."of  Fpbniary,  15<», 58;  17^1,  27;  dvil  Code,  Wl;  Potkier.m,.  llfl. 

*  PoUiivr,  VIII,  348;  Perriire,  eee  "lucap.  de  Huoc^der,"  etc. 

*  Vay  old  inwtoin  Mwording  to  w^ob  gifts  nre  oaiy  poaaible  when  miid*  by 
ft  person  in  good  hejUth  ("buiiu  et  sana  monc^"):  "Mbwabmsp.,"  52;  fiubtr, 
IV,  610.   CJ.  "PariB,"  277;  StoWw,  V.  m. 

*  "Cout.  Not-,"  143;  "Pwts,"  272  (25  years);  B.  de  Riehrbaurv.  HI, 
McidIcs,  minors,  persutfi  under  a  disability,  married  women,  and  i<>r(>tgiienL 
Relative  disabilities:  gu&nUans,  judKM,  teacbeirs,  confe«sore.  doctura.  no. 
"Paris,"  276;  Bixiumanoir.  54,  5;  "Const.  ChAt.,"  81  (in  fraud  of  credilors). 

•  "A.C.  Aniou,"cd.B.-B,.  U,4(SI;"L.d.Dr.,''r70;"SummaNonn,.";«i.2, 

•  GLfia  between  concubinee;  LctitmI,  127;  Pnthiir,  "Tr.  dea  Donaliaiia 
cntre  Mari  et  Fcmme,"  a.  7.  ed.  B.;  PertUe,  {  Ul;  Schvoda;  p.  728;  GtoMon, 
VU,  .532;  Lal>^hyc,  G^,  etc 

'  Gtrard,  p,  934;  Ettntin-,  "MfilanMa,"  p,  4(3;  "PetniB,"  1,  38. 

•  "Dm.  Q^).  Tel.,"  362;  Stmt,  U,  7;  ''Siete  Part.,"  4, 11,  4.  Cy.  "Moafr- 
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countries  of  Customs  more  strictness  was  shown.^  The  maritaJ 
"mundium"  sometiioes,  as  in  England,  went  so  far  as  to  absorb 
the  personality  of  the  wife  in  that  of  the  husband,  which  made 
gifts  between  spouses  impossible.  Elsewhere  the  old  system 
placed  the  woman  in  a  strict  dependence  with  regard  to  her  hus- 
bandh'  Also,  the  Custom  used  its  authority  to  fix  the  pecuniary 
relations  between  spouses,  especially  in  ginng  them  the  portion 
of  the  survivor  and  &  share  in  the  privileges,  so  as  not  to  affect 
tlie  principle  of  the  preservation  of  property  in  the  ftinuly.  At- 
tempted deviations  from  this  were  deemed  to  be  due  to  unwise 
impulse  or  an  abuse  of  authority.  Hence  the  rule  for  the  nullity 
of  gifts  between  spouses,  whether  they  were  direct  or  indirect, 
disguised  or  made  by  means  of  persons  interposed.^  Contracts 
based  upon  a  consideration  were  also  held  to  be  included  in  the 
proscription:  "Nullum  contractum  etiam  reciprocum  facere  pos- 
sunt  nisi  ex  necessitate,"  says  Dunioulin;  it  was  feared  that  gifts 
might  be  hidden  under  co\*er  of  these  acts.'  Even  testamentary 
gifts  came  to  be  treated  in  the  same  way  as  ordinary  gifts. 
The  Civil  Code  (Art.  1096).  drawing  its  inspiration  rather  from 
the  Roman  system,  allows  of  gifts  between  spouses,  but  declares 
that  they  are  revocable.  Already  the  Revolutionary  laws  of  the 
5th  Bruinaire,  year  11,  Art.  2.  and  of  the  1 7th  Nivflse,  year  II, 
Art,  2,  had  broken  with  tradition  by  authorizing  without  reserva- 
tion gifts  between  spouses  by  way  of  donations  or  legacies  (unless 

peUier,"  Si;  "Bergerac,"  129j  "Foitou,"  219;  "Angoulfime,  Gu^naifl,"  XIII, 
52;  BaUtBoiitvie,  289. 

'  From  what  da,1«7  Barbartaji  period.  A  reatrietive  t«ndency  in  "Liut.," 
102:  prohibiiion  of  Rifts  marie  by  the  husband  to  the  wife  for  whom  the  BDt» 
nuptiiU  gifts  (marriage  portion  and  "Morg+rgabe")  ahrrnld  suffice.  Other 
lawsareniore  liberal: Rib.,"  4S,  49;"Bai.,"9,  li/'Wia,"  &,2,-i.5;Piirik«aua, 
"L.  Soi.,"  67S.  —  Feudal  period;  P.  de  fotUaiiies,  33,  14;  iieaiima.noir,  12,  4, 
aUowina  of  legiwica  from  one  niwune  to  another.  According  Ui  the  "Abs.  d-e 
J^r.,"  C.  des  B.,"  173.  the  husband  con  ooly  make  a  Kift  to  his  wife  at  hi^i 
death  Cfr  in  his  will.  Tlie  "Et.  de  St,  Louis,"  L  118,  did  not  allow  the  n-if-e 
tft  make  a  gjft  to  her  husband  txcepling  at  her  death.  The  tcndonfly  which 
prevailed  resultnl  in  the  prohibition  of  every  gift  between  spouaee  with  the 
exeeptioQ  of  the  routua]  wft:  "Gr.  Cout.,"  II,  32;  Desmaref,  2'i5;  Bo^itaric, 
1,  99:  "L.  d.  Droiz,"  1,  183. 

*  Strictly  speaking,  gifu  of  the  husband  to  the  wife  should  hnve  be«n  in- 
Huded.  The  ''Coiit.  de  N'orm.,"  410,  even  prohihit«d  the  mutual  ©ft,  but  not 
the  will,  422,  429.  Cf.  "Symma,"  100:  "Sachsensp.,"  31,  2  (the  giit  by  the 
wife  to  the  huabaJid  I8  not  evcu  thought  of).  However,  Stnrne,  "InMt.,"  II, 
10,  states  that  in  bJa  time  gifts  between  spouses  were  lawful  (legal  r^atralii^a; 
cj,  nmttifll  gift);  Lchr,  "Dr,  Angl.,"  p.  Ill  (ojiirti!  of  equity), 

«  "Cout.  Not.,"  58;  Dm-jioj-m,  232;  "Et.  de  St.  Louia,''  I,  118;  "A.  C, 
Anjou,"  ad.  B.-B  sw  Talile;  "PariH,"  282;  '  Orleans,''  280;  Layael,  127; 
"Conf.  des  Cout.  de  Gu^nois/'  64R. 

*  F.  de  Fontaines,  p.  113;  Dumauii'i,  on  "Paris,"  156,  no.  5. 
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in  excess  of  the  usufruct  of  half  of  the  property  when  there  were 
children.' 

§  oO-S.  MutuaJ  Gifts.  —  In  use  from  the  Prankish  period,  under 
the  name  t)i  "interdonatio," '  the  reciprocal  donation  between 
spouiseti  did  not  cease  to  be  mode  use  of  throughout  our  old  law. 
It  had  it3  reason  for  «xktence  in  a  system  without  community 
ownership  and  without  a  portion  for  the  survivor  or  well-regulated 
rights  of  succession.  When  the  community  and  dower  come  into 
existence  it  loses  its  usefulness;  it  is  tolerated  rather  than  en- 
courag:e(3.  aa  is  proved  by  the  restrictions  brought  to  bear  upon 
its  validity.  In  his  "Institutes,"  Loysel,  128,  thus  summarizea 
the  rules:  "A  husband  and  wife  who  have  no  children  can  mutu- 
ally give  to  one  another,  provided,  say  some  of  the  Customs,  they 
are  alert  or  equal  in  health,  age  and  beloagings,"  '  It  is  tlus  con- 
cern for  equality  whicli  was  the  salvation  of  the  mutual  gift.  It 
alreafly  began  to  make  its  appearance  in  the  FraiikLsb  fonnulie, 
for,  if  one  of  the  sjjouses  gave  the  entire  inheritance  to  tlie  other, 
the  latter  gave  the  same  in  return;  but  equality  in  health,  age  and 
fortune  was  not  a  necessary  requisite  for  the  gift  to  be  valid.  This 
gift  might  be  general  or  speciul,  of  ownership  or  of  enjoyment.  At 
the  same  time,  the  existence  of  children,  which  at  first  did  not  pre- 
vent the  spouses  from  making  donations  to  one  another,'  was  al- 
ways an  obstacle  to  the  giving  of  owneraliip.  Even  if  there  were 
no  children,  the  mere  giving  of  the  use  for  life  was  generally  pr^ 
ferred.  From  tlie  fourteenth  century  there  was  a  tendency  to 
have  the  mutual  gift  affect  only  movables  and  property  acquired 
jointly.  In  the  sixteenth  century  the  Customs  of  Parb  no 
longer  allowed  anything  more  than  gifts  of  the  usufruct  of  that 
portion  of  the  commmiity  property  which  would  come  back  to 
each  spouse.*   In  the  earliest  times  the  mutual  gift  could  not  be 

'  Giru  are  no  lonzer  revcwuble  nor  void:  VmaMi,  "Code  des  8ucc.."  cntcd 
by  Tropiong.  -  Don..''  no.  2648;  Boisaonade.  p.  323:  Sagnac,  p.  398. 

*  Roeiin,  "Form.,"  245  ei  acq.:  Thivenin,  "Tcxles."  fo.  82,  132.  C/. 
Gift  "po8t  obitmn";  " Adfatimua''  of  the  "L.  Rib.,"  49;  Hrunntr,  '  Z.  S.S,. 
G.  A.,'^  1885,  79;  SUiblx,  V,  193. 

»  "Cowt.  Nflt,,"  58;  "Gr.  Cout.,"  II,  32;  "Pwia  A.  C,"  16B;  "N.  C,"  280; 
"Anjou,"  32S,  etc, 

•  "Piiria,"  281.  Mutual  plla  in  the  toamage  oontraet  of  children:  Bm*- 
tonade, 

■  Himhv,  op.  and  loc,  at.;  "Cout.  Not.,"  68  (for  life  qr  for  liim  and  hia 
li«irs>;  "Gr,  Cout.,"  p.  321  (all  possessions);  Dnmaree.  23.'i  [mavtAlis  and 
jointly  acquired  property);  "Faria,"  280;  "Prevdt  de  la  J.,"  II.  23a;  Ijiw  of 
17  Niv..  year  IL  13  (reduction  to  oaufnici  of  h&lf  of  the;  poesessioDs  it  there 
an  chililrenl.  The  person  rrwi\'in({  a  iiiutual  (dfl,  luid  who  received  &  portion 
of  the  ooiomuoity,  was  held  for  the  corretipunding  dcbtfi,  but  only  for  the  io- 
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made  without  delivery;'  the  spouses  invested  one  another,  put 
one  another  in  possession  of  the  property  which  they  possessed 
themselves:  *  also,  the  survivor  did  not  have  to  ask  their  de- 
livery from  the  heirs  of  the  predeceased  spouse  and  the  gift  was 
absolutely  irrevocable."  In  the  final  state  of  the  this  is  no 
longer  so:  "The  mutual  gift  does  not  confer  seisin";*  from 
whence  it  follows  that  the  heirs  have  to  make  delivery,  and  the 
irrevocability,  while  it  subsists  on  principle,  becomes  weakened. 
Both  spouses  acting  together  can  revoke  the  mutual  gift;  ^  it  ia 
simply  forbidden  one  of  them  acting  alone  to  annul  the  donation 
which  has  been  made."  The  condition  of  survivorship  assimilated 
the  mutual  gift  to  gifts  "causa  mortis:."  Moreover^  almost  as 
much  exaction  was  shown  in  relation  to  its  forma  as  though  it  had 
been  a  matter  of  a  gift  "inter  vivos."  ' 

§  506.  Revoc&tlon  of  Gifts.  —  (I)  Reversion  of  the  iiikeritanee.  — 
(II)  Ingmtiimle  of  the  donee}  Borrowed  from  the  relationa  which 
existed  between  a  patron  and  a  freedmari,  the  revocation  for 
ingratitude  had  become  generalized  under  the  Lower  Empire  and 
was  applied  to  gifts  between  persons      any  kind.*  It  passed 

terest  on  them,  becatiae  he  was  merely  ei  tisufruotuary.  Te  the  apouae  who  hns 
Ik«d  given  a  mutuuJ  gift  te  applied  an  old  mJe,  cit«d  in  Chap.  Ill,  Topic  S, 

5  417, 

'  Transfer  "per  carlam,"  cj.  Prankish  formula  ajid  dceits:  Danuih,  25  et 
«g. 

*  Cf.  out  tietwMii  Imitwnd  uid  wife  or  mutual  gift  (Baul^iric,  I,  99, 
and  p.  8S5,  ed.  H3ft3;  see  Guuot,  RagMau;  Fmqucl.  "Th^e,"  1902):  (a)  By 
VJriting:  this  ftssumed  the  performance  «1  the  formabties;  it  conferred  upon  tbc 
Htirvivor  the  usufruct  of  plebeian  tenurea  and  the  ownership  of  the  movablea 
left  by  the  predeceased  with  the  chnrgp  of  giving;  up  n  portioji  to  the  children 
ehtiula  he  remAftV  ("pAT^on,"  "fourmorture,"  see  Guijot;  BriU,  789;  ef.  also 
devolution,  i6.,-  variations  in  the  Customs  of  ;\rras,  IJlle^  etc.),  {b)  By  Uie 
blood  or  opcraiioti  of  law,  when  there  bad  been  oliiltiren  born  of  the  marriftge. 
Cf.  Custonit  accordine  to  which  the  community  only  comes  into  exietenee  at 
lliat  time:  TaiUiar  "Reo.  d'Aetea  du  XIP,  XIIl'  b.."  p.  CCCI;  Bmnner, 
"Z.S.S.,"'  1895;  "G.  A.,"  63.— Ceremony  of  the  Idsa  mpublto:  "Tour.,"  13, 
etc.  —  Cf.  •■  Hoiflin,"  84. 

»  RrnnhTS,  toe.  dt.  Cf.  "poat  obitum"  fpft.  See,  however,  Thitieniit,  82 
(divorce) . 

'  Lmiad.  120;  "Paris,"  2S4;  ro,UTQ:  "Bourbon,"  277;  "BloLs."  163;  "D^i- 
noia,"  &8. 

'  Court  prftotjce  understood  the  irrevocability  decreed  by  the  Law  of  the 
18th  Niv.,  year  II.  in  thia  aenae.  As  to  the  Revolutionary  i»w,  ef.  Fojijutl, 
129;  CivU  Code,  1097. 

■  Contra,  the  conjunctive  will.  Here  at  least  the  indirect  revocation  by 
mennfl  of  alienation  for  a  consideration  ia  poasible. 

'  "  Ord."  of  1231,  30.  48.  Notarial  deed,  reioatration,  but  no  eiprcsserl  ac- 
ceptance. Can  the  mutiial  gift  be  made  by  means  of  two  Beporate  rfecda? 
The  juriBconaulta  ore  divided. 

'  Failure  to  carry  out  the  chaxgee:  Polhier,  do.  167;  Beverdy,  "Tb^se," 
p.  341). 

*  "Cod.  JUflt.,"  8,  56,  9  afld  10;  Girard,  p.  922. 
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into  the  iM  French  law,  at  first  on  cooditiQn  of  roytl  letters,  and 
kter  without  this  conditioiL  As  it  vas  a  peoatty,  it  onJy  affected 
the  guilt}'  donee,  and  not  the  third  party  who  had  D^otiated  with 
him,  and  who  had  not  participated  in  bis  fault.^  —  (III)  Unex- 
pected birih  of  ekildrea.  Another  trace  of  the  Roman  rules  relating 
to  gifts  from  a  patron  to  a  freedman  ("lex  a  unquam").'  The 
revocation  because  of  the  unexpected  birth  of  children  w&s  looked 
upon  by  St-  Augustine  as  being  in  confonoity  with  the  Christian 
ideas.*  It  had  do  difficult^'  in  maintaining  itself  in  the  countries 
of  written  taw.  As  tt  was  in  harmony  with  the  Germanic  concep- 
tion of  the  gift  *  and  with  the  interest  of  the  family,  the  countries 
of  Costoms  abo  adopted  it..  Our  old  authors  justified  it  by  rather 
weak  reasons:  The  donor  would  not  ha^'e  made  the  ^t,  "  s  cogi* 
tasset  de  libem";  be  did  not  know  "^that  affectioQ  whidi  ukture 
puts  in  the  breast  of  fathers."  These  aphorisms  did  not  taJly  very 
well  nith  facts,  because  the  donor  oiight  have  had  diildrea  and 
have  plainly  foreseen  that  he  would  have  others.  lo  reality,  the 
unexpected  birth  of  children  was  an  implied  cooditioa  subse- 
quent which  had  been  changed  into  the  form  of  an  obligatur>' 
rule  in  the  interest  of  the  family.  Since  that  time  the  commeata- 
tors  have  b««i  fitting  ovtr  the  matter  of  levocatioas  {onerous 
^fts,  mutual  gifts,  ^ts  in  favor  of  maniage)  and  over  the  effects 
of  the  former  ("ipso  jute"  or  by  judgment,  "ei  nunc"  or  "ex 
tunc")-*  Tbe  oontrover^'  was  sharp,  especially  with  regard  to 
gifts  by  contract  of  marriage;  a  ceiefarated  dect^ioa  of  1551  deter* 
mined  that  they  should  be  re\~ocabIe  of  absolute  ri^t.' 

■  -L.  d.  Dr..*-  135.  197,  etc;  SMtoie,  I  45;  PetUtr.  oo.  ISO:  Cinl  Code. 
tfiS. 

■  -Cod.  JbM-,"  8,  ««,  "d*  tt»tt>e.  doiL,"  S  <ia  SS5);  </■  -f.  Vat-,*  STX. 

•  "D»ftGnH.,"2.  17.  3.  43 

*  Edin  of  RMhuU.  171;  Stabh^  V.  177:  ff«Mtoy  "Omm,"  47S. 

■  One  may  judgp  u  to  bow  uaeertaiB  ton  doetrtBe  wm  bjr  tfas  nrtial  eon- 
menUi^  npoa  the  "  Lex  si  unqtum  "  ia  whidi  TmqfDmx  Ion*  liaimlf  araid 
the  diraniltiei  of  tbe  subi«-l. 

■  Tim  Older  of  the  Pariumenl  of  Paria.  April  12,  «m  ka^nl  down 
in  a  case  in  winch  DuioouUb  wm  a  par^.  WBkiac  lo  (feme  hnuMlf  cnttnlsr 
to  tlie  sUdr  of  biw,  he  bad  nude  a  pfl  of  all  b  pUHnioaa  In  1m  brotlwri 
Ferry  DnnoiiGa  (Ovtobs,  1531);  but  in  1538  ka  irriaJ  lomm  de  BeUoo, 
aad.  hariiwhadacfaiildbyha,  be  pft^ttOK"]  f or  a  rwHrioa  of  the  b j ob- 
li^ui«  k4tcn  th«  CbufCfy.  The  PvtiuMWt  dcddMl  in  Iku  Uinr.  It 
WM  tiMP^dth  beU  that  ^fta  made  in  *  marriaB*  eontnd  bv  a  pmon  wfw 
WH  not  bound  lo  funuah  a  mawitjn  portion  dmdd  be  reirofcad  trf  afaaabitc 

(ahtaaagli,  fallowing  tbe  of  DimmnBn.  peopl»  nfbn  obtained 

lettcfe  <rf  raBomioa}.  Tbe  lerocmtiaB  look  plaee  "ok  tanc":  boi  Domoofin 
emcnbed  theS  die  pw>perty  wkeA  bed  been  reelorad  to  hfan  eboald  be  en- 
enmtoerad  BKODdarilr  with  a  nKatgaee  guaraotedng  the  dower  of  fan  nephewa; 
itiikinjljuMaj—iua  on  hie  part  gave  rise  lo  iiiimiwhwramtiim  aiwl  iliimii 
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$  507.  Ths  Gift  "oauaa  mortis,"  which  was  to  be  distiaguished 
from  the  old  "post  obitum"  gift,  after  tie  twelfth  century  re- 
covered the  same  characteristics  that  it  had  had  in  the  Roman 
law.  Although  a  true  contract  Uke  the  gift  "inter  vivos,"  and  al- 
though it  assumed  as  its  consequence  acceptance  on  the  part  of 
the  donee,  it  was  none  the  less  revocable  in  imitation  of  the  will, 
(a)  by  the  predecease  of  the  donee;  (&)  at  the  will  of  the  donor. 
Thenceforth  it  did  not  mean  the  immediate  dispossessing  of 
the  donor,  but  only  a  dispossessing  which  was  to  take  place 
at  his  death."-  Only  five  witneaaes  were  required  for  its  execution 
(instead  of  the  seven  which  were  necessary  to  the  validity  of 
the  will),  which  resulted  in  its  being  treated  rather  like  a  codi- 
cil. It  was  only  made  use  of  in  countries  of  written  law  and 
for  the  benefit  of  sons  of  the  family  who  did  not  have  capacity  to 
make  wills.'  In  the  countries  of  Customs  it  had  become  confused 
with  the  will,'  The  Ordinance  of  1731,  Art.  3,  being  based  upon 
this  practice,  decided  that  in  the  future  gifts  "causa  mortis" 
would  only  be  valid  if  they  were  clothed  with  the  same  forms  as 
the  will,  which  was  perhaps  not  to  forbid  them,*  but  which 
was  most  certainly  to  take  away  all  their  usefulness.^  Civil 
Code,  893. 

meats  towluch  the"Ord."of  1731  aauehttoput  anond  in  ita  Art.SO.  Cf.  tha 
Civil  Code,  930;  CoqitW,t,oa"  Niv.,"  "Don.,'' 13;  Papon,"  kTT.,"  2, 1.20;  Pqb- 
qiiier,  "  Inst.";  DuntQiAin,  "De  Don.  in  Contr.  nwtr.,"  ''Opera,"  III,  513,  ed. 
1681;  Brodeau,  "Vie  de  Dumoulia;'  p,  60;  A  iMjnn,  "  laf\,  Dutoouli"" 
{"R.  etH.,"  1855),  detailed  bibL  —  Aa  U*  eoimtriea  of  written  law,  ef.  Furgole, 
"DoDy"  n,  10;  Mamtiird,  VI,  60,  8;  fUverd]/,  357. 

'  The  Edict  of  t^bruory,  t549,  does  not  make  it  necess&rj'  to  roster  tbem: 
Gvi  Fam,  32-5,  610. 

"  "Dec.  Cap.  Tel.,"  4,54:  Strreg,  "Inst.,"  II.  12  and  7.  According  to  the 
"Ord."  of  1731,  the  ckuBe  of  ^ft  "causa  inartts  '  validated  the  will  of  the  bod 
of  tlie  family. 

'  "L.  d.  Dr.,"  lift;  Bouianc,  I,4fi;  Laurikn,  on  Loytel.  667;  Order  of  1639; 
Ricard,  "Don./'  II,  37;  " Paris,"  292;  accordinKto  Art.  277,  f^fts  made  wlule 
"io  eictremis"  ^re  ddIv  looked  upon  aa  beiog  of  the  same  vatldity  atj  gifta 
"cBiiEa  moctia";  the  "  Ord."  of  February,  1731,  Art.  4,  even  refuaed  to  give 
them  this  effect. 

•  .Ww/ifi,  "R^p.,"  see  "Don.  k  Cause  de  Mort";  Afosuer,  24,  23. 

*  C/.  Eift  of  property  to  be  acquired  ia  the  future,  gifta  between  ejwusea: 
See  "Code Civ.  intenn." 
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Topic  6.    Covenants  Relating  to  Inherttanck 


§  503.  CovensnU  qpoo  Future  Suc- 

coseion. 

j  50d.  Rc-Dun(?iniioiis    of   a  Futum 

Ifilipriuin'". 
S  SIO.  Appoiatmeot  by  Contract, 


{511.  The-  AbdicatioD  of  PooBeemotu. 

I  512.  Parlilion  hv  .^Aft^nflirHs. 

S  513.  KubiHiilutions  in  Trust  (Eo- 


S  50S.  CovenanU  upon  Future  Su'CCftulon,'  which  were  for- 
bidden  at  Rome  as  being  immoral,  because,  it  was  said,  they  might 
arouse  criminal  hopes  and  contain  a  "votum  mortia,"  *  were,  on 
the  otiier  hand,  frequent  in  our  feudal  and  monarchic  society. 
They  were  denved  from  the  old  usage  of  disposing  of  one's  in- 
heritaooe  by  contract.  But  we  have  seen  tliat  a  reaction  against 
this  practice  liad  taken  place  in  the  Ratnun  spirit,  resuttiug  in  the 
dividing  of  gifts  into  two  groups,  —  wills,  and  gifts  "  inter  vi\TM." 
One  of  the  results  of  tliis  reaction  was  to  isolate  covenants  re- 
lating to  inheritance  and  to  restrict  them  to  marriage  contracts, 
where  the  feudal  and  family  Spirit  taade  use  of  them  until  the  very 
end,  in  order  to  resist  the  modem  tendencies;  in  that  fiel<l  they 
bftve  been  preserved  even  to  our  (lay  in  the  interest  of  marriage. 
In  these  covenants,  of  which  the  principal  ones  are  the  renunciation 
of  a  future  inheritance,  stipulations  relating  to  personal  belongings 
in  the  inlieritance  *  and  appointments  by  contract,  we  will  include 
abdication  of  possessions  and  entaiU,  although  these  latter  did  not 
necessarily  play  a  part  In  contracts  of  niarriage. 

^  509.  E*nunci»t4ona  of  k  Future  InbeTitancft,^  which  were 
proscribed  by  the  Revolutionary  laws,*  contributed  in  our  old 

1  Pothier,  U,  62;  ed.  B. ;  ti"mouIin."C^aa.,"  15,2,3.  Orailual  appemnraBe 
und«r  the  Lower  Empire;  "Ctid.  Jiiat.,"  2,  3,  3U  (the  eoosettt  of  the  deceauwd 
v(UiilA<o^  tlie  contract  already  entered  into  betwMn  his  h«ir  and  a  third  party 
and  rel&ting  to  his  riiicccsuiua). 

»  P.  de  FuTUairuui,  15,  7;  Mosmt,  28,  9;  G.  Coqu^,  on  "Niv^"  27,  12: 
Farrs,  ■'!>!  EiT- pragmV  as,  ^  6; '  Ord.'' of  l.ai,  la.  — C/. -'Dec.  CW.  Tol-/' 
453. 

•  It  iH  stipulated  that  certain  poucssions  whicli  ahould  have  been  ownrd  in 
commoQ  ahall  beloiiK  to  one  or  the  uther  of  the  spouses  and  his  or  ber  bein 
(fictitbuB  pereonal  bt^lonKinjqs):  sec  Ftrrtire. 

•  "N,  II.  H.."  348,  320;  Ubmn,  "Succ.."  3.  8,  I:  PoAier,  "Sue," 
VIII,  30.  ed.  B.:  Gide,  "Cond.  dc*  Femmw,"  39-I;  IV,  G6«|  5toW«.  V, 
399,  315,  n,  34  (bibl.).  On  the  German  law  af  priDcea,  tj.  ««p«cial1x  Sehtjgt, 
"Erb.  und  FamUienr.,"  1871;  Hfffter,  ■'Sonderr.  d.  Hiiuser  Deubiehl.,"  1871; 
PappermniH,  "  Dc  Ordine  quo  KeminiB,"  elr.,  ISfiS, 

•  Law  of  tho  5th  Brum.,  year  II,  Art.  14j  Law  of  the  ITth  Niv.,  year  II, 
Art.  11.   The  Civil  Cod«  has  maintained  this  prohibition  in  Art.  71:11.  OuU 
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society,  like  the  right  of  primogeniture  and  entails,  to  the  pres- 
ervation  of  the  inheritance  of  old  families;  in  fact,  they  only 
took  place  ordinarily  for  the  benefit  of  the  eldest  son,'  In 
days  when  emsJicipalion  and  marriage  ceased  to  be  of  themselves 
causes  of  exclusion  from  a  succession,  the  spirit  of  the  family 
still  had  enough  strength  to  obtain  from  younger  sons  or  daugh- 
ters renunciations  to  the  rights  which  they  had  just  aequired,  and 
which  were  contrary  to  the  old  Custom.*  Outside  of  contracts  of 
marriage  and  contracts  made  by  other  heirs,  they  were  rare, 
or  even  forbidden.^  They  were  made  in  the  form  of  unilateral 
declarations  in  the  preseace  of  the  assembled  relatives;  *  the  cus- 
tom of  fortifying  them  by  means  of  an  oath  contributed  not  & 
Uttle  towards  having  them  upheld  as  being  valid,  in  spite  of 
the  Roman  rules.*  The  consequence  of  this  renunciation  varied; 
it  was  made  subordinate  to  the  pajTnent  of  a  marriage  portion 
or  a  promised  grant  to  a  younger  branch;  it  was  void  in  the 
case  of  the  predecease  of  the  relative  or  the  line  for  the  benefit 
of  which  it  had  taken  place,'  or,  again,  if  the  peraon  renouncing 

side  of  reoaons  of  a  political  nature  which  have  been  responsible  far  their  con- 
denmatioa  we  can  say  that  they  are  very  daogeroiia;  it  is  very  aeldom  tluit 
they  are  made  freely  asid  with  full  kaonledge. 

*  SometimflB  for  the  benefit  of  brpthera  or  agaatM,  They  a^ected  the 
successioD  of  the  father  or  the  mother,  aomi? times  alao  that  of  the  brothers. 
They  were  generaJty  contmned  in  the  marriiige  contract  of  the  piuty  ntAking 
the  renunciation,  hul  if  he  were  of  age  Lhey  also  fonucd  a  part  of  the  marriage 
contract  of  the  eldest  aon  or  of  the  Brotliers  and  siiters. 

*  Slobbe,V^7;  liereng,  Fmiand,'' Op.."  527;  Boucfieul,  p.  336:  Aromt,  III,  17. 

*  Conlra,  German  law.  With  the  consent  of  the  deceaaed  the  heir  may 
Kr&nl  Ms  hereditary  rights  to  a  third  p&rty :  Polkier,  III,  2Q(i  faaie  o!  rights  of 
Eucceasion).  Cf.  "bchwabenap.,"  35;  Slobbt,  V,  296  (renunMation  at  law  with 
certain eymbola);  " Saclisensp,,"  I,  13:  Huber,  IV,  664,  667. 

The  CoTwumt "  do  HsrtdiUte  C»nil  vivsati* "  is  ti  contract  between  thn 
heir  and  a  f^anteo  carrying  v--\th  it  for  tlie  hoir  the  obligation  to  trtinsfer  hii 
rights  of  suceeasioi]  at  the  death  of  bm  ancestor;  thus  he  tnust  accept  this 
succession;  however,  if  the  grantee  ia  an  heir  of  aubsequent  dogrot',  the  heir 
EranCing  to  him  can  renoimce  the  3UCC(»siou  so  that  the  grantee  mav  bt^nefit 
by  the  renunciation.  The  daughter  who  haa  a  marriaKe  portion  imif  who  r&- 
naurcea  the  auccesaion  of  her  relatives  can  neither  accept  nor  renounce  after 
they  are  dead;  the  Buccession  doea  not  open  for  her  beneGt.  Cf.,  however, 
practical  diffifluldes  in  Boucheul,  toe  cit. 

*  Without  the  bene&Giar>-''q  having  to  ai^cept  (any  more  than  at  the  time 
when  daughters,  younger  chddrt;!).  or  the  emanc'pateti  children  were  e;icluded 
from  the  sUOCessiiJl).  The  German  practice,  whicli  generaliEsd  renuticiationa 
of  succession,  made  of  them  a  contract  between  the  deceased  and  the  heir 
presumptive.  Whether  it  be  a  contract  or  a  declaration,  it  is  eQective 
against  third  parties. 

*  Sexte,  1,  18.  2.    Practiical  difficulties:  SlMe  V,  307. 

'  Controversy  between  the  "  Erbtochter,*'  oeacendanE  of  the  taat  mole 
agnate,  and  the  heirs  of  the  man  making  the  renunciation  (''K«Kredient€r> 
ben"):  .S'(olp6e.  iWJ.  C/.  the  clause.  "Biaauf  ledigenAnf  all."  BoMtieiil,  p.  Z5A: 
renuaciatioQ  with  a  rceen'ation  of  the  royid  escheat  (the  sister  aucceeda  to 
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was  recalled  to  the  suceesaion  by  the  deceased.'  Did  the  renun- 
ciation bind  the  descendants  and  the  heirs  of  the  person  renoun- 
cing? This  point  waa  disputed,'  but  the  daughter  who  had  a 
marriage  portion  and  who  renounced  did  it  ordinarily  as  affect- 
ing herself  and  her  descendants;  it  was  imphed  if  no  express 
declaration  were  made.* 

§  510.  AppolQtraent  bj  CoDtrftct,  or  appointment  of  an  heir  by 
eontractf  conflicts  at  one  and  the  same  time  with  the  Ciistomarj' 
rule,  "Hie  appointment  of  an  bdr  is  not  valid/'  and  with  the 
principles  of  the  written  law  according  to  which  the  appoint- 
ment of  an  heir  can  only  be  contained  in  a  will,  tliat  is  to  say,  in  u 
deed  which  13  revocable.*  The  "adfatimus"  was  scarcely  any- 
thing else  in  tde  law  of  tlie  Itipiiarians,'  and  the  formulie  deaig- 
nated  a  recall  to  succession  by  that  name.*   During  the  feudal 

her  brother  in  the  interest  vrhicli  slie  baa  reDounoed  in  the  iaLeritance  ol 
har  father  ebould  he  di«  without  children,  nnd  she  aLto  receive  a  eollateni 
fliujcesaion  in  whif^h  the  pAttmal  iiih<>]'il4iu(^(^  pli^ya  &  p&rt). 

■  The  BMiilLng'  t«  SDeBeiiion,  whieh  could  be  carrial  out  by  wiW  or  hy 
eonlTEict,  could  always  be  revohcii  unleas  il  had  boca  made  in  a  oiarriage  COD- 
tract  (cf.  appuintment  by  cuiilnictj.  Thisdueii  not  tmsume  the  consent  of  the 
ddeat  son  or  of  the  brotliore  who  have  uii  intercat.  Its  effect  is  to  restore  to  the 
person  renouncing,  hia  rights  of  succession  upon  int4?stacy;  however,  thei« 
were  many  who  were  only  willinK  to  conaider  this  as  a  leKury;  Louitel,  Z\0, 3ii. 

'  Cf.  the  Romaniata,  linlde,  B<irtale,  c\Uxi  by  (lixkn,  "Conail., '  no.  fl7- 

'  Cf.  the  Salic  Law,  t,  I.  la  the  Mame  wav  appointment  by  conlracl,,  which 
is  the  counterpart  ofa  reaunci&tiou  to  future  mliuritouce,  beocBts  the  appoinlee 
(tAd  hia  unborn  children. 

'  TcKW:  LauritTt.  I,  24,  etc.  (in  1044};  D.  VaiMeUt,  VIK,  385  (in  1186); 
"Anjou,"  ed.  B.-H.,  62;  Maguer,  32,  6;  -Bourb,"  219;  "Niv.,"  27,  12; 
"■Poitou,"  216;  -AuverKni),"  15:  "Marche/'  248,  etc.;  Lof/atl,  308  e(  taq.; 
Lamoianon,  39,  2;  Guyof,  "Sectj  '  1;  -Ord."  of  1560.  59;  of  Feb.,  1568.  57: 
of  1731,  17;  of  IT4T.  12,  M;  Au^uig,  402:  -Berry."  8.  5. 

*  Uncertflintiea  aa  lo  the  orinin  and  the  date  of  the  appoiDtni«nt  bv  eoiw 
tract:  Busier,  [I,  I7i]  SUibl>t,V,\90.  CY.  the  old  opinion.1:  I f.t.  Roman  origin. 
The  "NoTella."  19,  of  Leo  the  I'hilooopher  (which  naa  onlv  knoim  in  France 
through  the  traaslatiou  of  Agylaua  in  1560).  Cf.  "Cod.  TWod.,"  II,  24,  2; 
"Cod.  Jiul.,"  2,  3,  U,  19,  30;  Dig.,  39.  6, 20,  2;  45,  1.  61.  —  L.  19,  "Cod. 
Jiut.,"  "de  pactis"  {mUit&ry  will,  &ad  thus  a  privtttigAd  one),  SiuiMft, 
Lauritr*  Merlin.  —  2d.  Feudal  mgin.  "L.  Feud  ,"  II,  39  (oLOfaiuiatic  tniu-- 
riajE*);  Lefrrun.  "Succ,"  3,  2,  3,  etc.  Cf,  MmtUsquun,  "Espr.  (fiTLoia,"  31, 
34  (at  fint  tmly  noblw);  iMbotdaye.  "Cond.  dw  Fptmnea."  p.  391.  —  Deeiat, 
"CoDH.,"  22S:  "Sub  tali  pacto  nobitee  inveniiint  nobiltores  per  guoa  ncdiil- 
itas  cnscit";  JSolun:,  "Hat.  de  la  Maison  d'.^ur."  (Act  of  1425};  Av/omnt, 
"Coiif..B.l:  15  "C.  de  pactis.' "  —  3d.  Cermartic  oriffin.  C/.  the  test. — Under 
ita  final  form  the  appointment  by  contract  datee  from  the  feudal  and  eimtom- 
ary  period;  but  the  Law  of  that  F>eriixt  t^Hpccudly  made  use  of  the  Genuaiuo 

•  "AoBte,"  111,  20;  PerliU,  TV,  10,  Let  us  liken  routueJ  loft*  between 
spoiwea  tothem:  H\Jmt.  IV,  663; .S(rf*c*,  I,  102;  the  " Erbverbrtldemnaen"  of 
the  higher  German  nobility  (an  alliance  between  two  families;  if  one  ai«  out 
the  olfier  succcoda  to  it),  ib.,  V,  194,  277  a  u^.  As  to  the  " Einkiodaehaf t," 
(f.StoWw,  11,247;  Ueiuier,l,  234;  Fwrrtre,  see  "aappel"  <bibl,>;  BmchmU, 
p.  271. 
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perio*!  there  appearetl  clauses  which  were  related  to  the  right 
of  primogeniture:  "  Declaration  to  proclaim  an  eldest  son  and 
principal  heir,"'  "promise  of  equality,"'  It  was  especially  for 
the  benefit  of  noble  families,  and  to  assure  what  was  due  to  a 
fief,  that  the  appointment  by  contract  was  brought  about.*  Dur- 
ing the  decadence  of  the  nobility  it  was  justified  less  because  of 
its  feudal  aspect  than  because  of  its  matrimonial  aspect;  it  seemed 
to  be  a  happy  reconciliation  of  two  contrary  interests,  that  of  the 
grantor  who  did  not  expect  actually  to  deprive  himself,  and  that 
of  the  beneficiary  for  whom,  iu  order  that  he  might  found  a  new 
family,  tbe  frail  hopes  which  the  will  holds  out  were  not  sufScient. 
The  Revolution  forbade  this  appointment  because  of  its  aristo- 
cratic and  feudal  character.*  Even  though  the  Civil  Code  re- 
established it,  Art.  1082,  it  did  not  dare  call  it  by  its  former  name; 
the  former  appointment  by  contract  has  lost  this  suspicious  desig- 
nation and  b  called  a  gift  of  future  possessions. 

In  the  very  old  law  the  appointment  by  contract  was  effected 
by  means  of  delivery.*  Also,  it  waa  irrevocable,  and  at  the 
death  of  the  person  making  the  appointment  the  donee  found 
himself  in  poaaession  of  the  latter's  property  w.'ithout  ha\ing  the 
power  of  renouncing  it,  because  h«  had  accepted  it  beforehand. 
The  burden  of  debts  did  not  pass  to  him  unless  there  was  an  ex- 
press clause  to  this  effect  (cf.  testamentary  executors).*  According 

>  LatiT&rt,  I.  no.  30;  V,  111;  liieard.  1064-  .irpmi.  IU,  10. 

*  There  arc  eerliuii  differencea  betwcea  tlie  appuiaLment  of  an  heir  protK 
crlvBo  called  and  it,-*  variations:  (fij  recullinK  to  succfsisidn,  stf  note  I,  p.  718;  (o) 
ftac^Ior&tion  of  the  pldtsteon  which  |cuarajil*«s  hiin  tua  hereditary  portion  uS 
the  proBeat  posaestiioiis  land  not  mercTv  Ilia  legal  sliore) ;  lIub  does,  not  prevent 
th-e  property  fram  being  dktxjsed  of  fcrr  &  comidmaktiQa i _  Loyttl,  300;  (c) 
promise  of  equity,  —  lb«t  is  to  say,  not  to  favor  aJiy  qI  bis  chi!ilr\>n  to  the 
detTiment  Of  thb  others,  which,  however,  &]]<)'WB  of  gift^  for  the  bcJi^lit  «f 
strangera:  "Nov.,"  10,  of  Leo;  Lfbrun,  3,  2,  12;  Coqwiilt,  on  "Niv.,"  12; 
fem*«,  on  "Paris,"  31&;  Boueheul.  S,  no.  28.. 

'  Cf.  anpolutment  of  an  heir  chu^ed  with  taking  the  niime  ajid  beanng  tbe 
ajms  of  tD«  ^antor.  Letters  of  the  kJng  are  necossary  in  order  to  chunge 
one'a  name,  but  not  ta  join  unc'e  n&me  to  that  of  tlic  Erautor. 

*  Law  of  March  7,  1793;  5th  Brum.,  year  11;  17th  Niv,,  yearll;22d  Vent., 
vear  II;  re-enacted  on  the  18th  Pluv.,  year  V;  4ih  Germ.,  year  VII:  "Code 
cavil  intenn.,"  aee  Table;  Avon,  "N.  R.  H.,"  IfiOl,  448  at  eeq.  CJ.  Pnissian 
Code,  1,  12,  5  617' 

»  Dranke,  "Od.  Fndd.,"  II5-I19;  tf.  104;  "ScWbenspiegel,"  22;  Dig,  X. 
2,  13.  9; //etMl«r,  11,  6S7;  Pertile,  IV,  8;.5(oWw,  V,  ITS  ("Salmann"},  ISO,  181, 
189  {"Aufiaflaung,"  intfirvention  of  the  public  authorit!«9). 

*  Cf.  transmission  of  haraditary  il«bti.  If  it  wh&  dit^oult  to  admit  that 
'"univeraal"  auccesaoni  were  held  for  Ihe  dcbt^  of  their  ancestors,  H  WBd  aJ]  the 
more  difficult  to  admit  it  for  auccEsaors  by  aotnt  special  light,  such  &»  donees. 
At  the  most,  the  latter  could  only  be  required  to  pay  present  debts  l  eTi§ting 
at  the  time  of  the  iph)  if  (.hey  were  bound  lo  do  so  by  a  clause  in  the  deed, 
either  CKpresaed  or  implied  Itbat  Is  to  say,  resultiiig  from  tJie  general  cbaracier 
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to  the  final  theory,  which  wils  rather  unsettled  on  certain  points, 
the  appointment  by  contract  hi  defined  as  "an  irrevocable  gift 
of  succession,"'  and  it  is  made  by  means  of  a  clause  in, 
the  contract  of  marriage,'  for  the  benefit  of  the  spouses  aloTie, 
or  of  one  of  them,^  and  of  the  children,  who  may  be  born  of  the 
marriage.* 

of  the  gifl).  The  mar  appointed  bv  contract  seetca  to  have  had  from  the  very 
outset,  from  ttc  point  of  v'levr  of  debt-*,  the  suioe  position  as  the  heir  at  law. 
C'f.  the  LambBrd  "thinx.*'  After  thut  he  finaUy  ciuiio  to  be  coimidered 
being  held  "ultra  viree."  C/.  Loamiu,  "EWguerpiss.,"  I,  11;  Jlicard,  no. 
1522;  Duptestia,  "Don.,"  a..  6;  lA^run,  ".Succ."  3.  2,  41;  Uuriire,  I,  Ui; 
Pol/iier.  "Succ.,''  5,  2,  3;  Feniirc,  on  "Paris,"  334:  SColfbe,  V,  IB4.  Moreover, 
□either  Ihc  eift  of  [^mcnt  pofj^e^nion^  fwr  Xhi  tc>'t  vf  future  possessions  had 
liif  &fTe«t  of  releAsing  the  donor;  he  rt^moiaed  open  to  th^  prodOCUti-OQ  of 
his  creditors  and  etmld  be-  ^uSjpclwl  lo  jwrsonal  Bjrvst.  —  C/.  m  to  the 
nnnliira  German  theory  of  transfer  of  debta,  Ddbruek,  "Ucbem.  fremd. 
Schuld  ,"  IS53;  Salmflot,  "Th.  dc  I'Obtig.."  1S90;  Gmidemei,  "ITitee."  1898. 

'  Wholly  or  ^lartly,  but  by  "univereal"  right,  "  Post  obi  turn"  gifta  also  fiC' 
qucotly  hod  this  chikmctfristic;  thev  affectod  a  domain  or  a  \'illiLK*-'  with  its 
farmers,  iu  righl-s  of  enjoyment,  und  its  ehnpei,  or  alii  the  possca^iona  preseat 
and  future.  C/,,  however,  Besrier,  1,  161,  175;  Locrsch  urul  Hchr.,  "' Urk.," 
no,  63  (57);  Hvhner,  "Don.  post  obit."  The  German  law  contraetii  the  "Erb- 
verlrag"  (appointment  of  an  heir)  with  the  "Vi-rtniithtniasvertrag"  (appoint- 
ment of  e  IcftatcoM  UuhtT,  op.  til.;  SUAAti,.  V,  29S. 

'  Formerly  it  wsus  imswible  oulnido  of  a  marriage  contract  —  for  oxample, 
"Auverpne,'' 15,  1.  in  the  charter  of  an  assoriBtion  Benedieti,  ''in  cap.  Kaih.j" 
see  "  Duas  hab,,"  200.  Thus  la  to  be  accounted  for  the  power  of  brin^png  in 
a  third  party  —  for  eiamnle,  a  brother  of  tho  appointee  —  to  share  in  tbe 
advanla^>s  arising  from  Ino  appoint ment;  StcWwj  V,2rr.  (The  Oernuui  law 
also  admiW  of  ihcm  outside  of  coniraeta  of  [narriOKe.)  CJ.  P.  de  FonJainea, 
15.  7;  Mani^.  32,  13;  2S,  9;  Busnyoj),  "Dc  l^g.  ftbr,,"  I,  22tl. 

'  Not  only  the  fatlier  anil  mother  (or  one  of  them)  rould  appoint  their 
children  when  they  marrinl  them,  hut  iioLlateraJa  and  third  parties  could  also 
do  it.  Oifti  made  hj  coatr^t  «f  mi&iTi^  hy  one  of  ll)«  future  apousee  to  lha 
other,  whether  Tniitual  or  but,  ^c^i'liog  a  fcw  poeseaaiona  or  ftU,  or  K  portioo 
of  th^ir  prudent  and  future  inherit4Ui(Te,  are  valid  (because  there  is  no  siupuioa 
of  compulsion  or  of  undue  inHueneel,  miial  be  rf^t«red  (just  lilce  mutuaii 
gifta  between  spoupes  madi!  during  the  marriage)  and  enmiot  be  redueed 
to  one-fifth  of  the  personal  belongings.  CJ.  pott,  "Reservation,"  "Marriage 
Contract ." 

*  If  it  nere  mode  at  the  time  of  the  marriage,  the  appointment  sliould 
naiurally  benefit  the  children  that  iniRht  be  bom  from  the  marriage.  This 
ie  what  happen<^  when  the  spouaea  or  one  of  ihem  had  received  the  benefit 
of  the  appointment  iIurioK  their  lifetime ,  Tiut  if  the  uppuin  tee  should  die  before 
the  person  mivkinji  tiie  uppointinenl.  Would  the  •■hild.ren  of  the  formvr  t«ke 
the  SUCCS^iOD  in  hia  st^aA  as  soon  ah  it  opened?  Cf,  to  this,  Topio  1, 
i  499,  of  thiB  ehapter  (lapsing  in  thin  case  if  there  were  no  children).  An  «k- 
preaaed  elaiifie  mu^t  have  been  neoessary  first  of  all;  "Et.  dc  St.  Louis,"  I, 
119:  "I  give  loyou  tw-o  and  to  your  heint  whoshftSl  ia.HUC  from  you  two."  After- 
wards it  came  to  be  implied.  I>ifli(Tullieii  arose  as  to  ite  nature  and  its  conse- 
quences: a  common  trusl-encail  according  to  the  general  opinion;  cf.  direct 
transfer,  entail  in  trust  (»hich  could  be  esprcaoed).  The  Rotnunista  im- 
plied aetipulation  made  by  the  notary  for  the  benefit,  of  the  unborn  child; 
liofn'us.  "Deeia.,"  172;  O'ti  Pipe,  67,  To  thecontrory:  Ordinance  of  VUlera- 
Coltereta,  1539,  m;  of  Feb.,  1731,  5;  L<met,  "D.,"  51;£J.  Lambert.  "Stipul. 
pour  Autnii,"  IROT,  i  16£.  Tho  Ordinance  of  1735,  49,  decidea  th»,t  the  beir 
appointed  byviiJl  should  be  conceived  at  the  time  of  the  death  of  the  Mutator, 
but  docj  not  prohibit  special  legacies  for  the  benefit  of  those  not  conceived  at 

730 


Topic  B]         COVEN-UrrS  RELATING  TO  INHERITAA'CE  [§  510 


Our  old  authors  set  their  nits  to  work  without  much  success 
in  trying  to  make  this  sort  of  appointment  fi.t  within  the  classical 
terms;  it  was  a  gift  "inter  vivos"  for  some  '  and  "causa  mortis" 
for  others,"  a  double  gift  of  possessions  present  and  future,  accord- 
ing to  some  of  them,  an  amphibious  act,  a  contract  and  a  will  at 
one  and  the  same  time,  says  Furgole,  giving  it  up  in  despair.  Not 
one  of  these  conceptions  agrees  with  the  effects  which  it  was  given 
in  practice.  Its  object  waa  to  guarantee  the  title  of  heir  to  the 
beneficiar>".  It  is  irrevocable  because  it  arises  from  a  contract 
upon  the  faith  of  which  the  marriage  has  been  carried  out,  and 
whicli  is  "the  statute  of  two  families."  Though  the  title  of  heir 
cannot  be  taken  away  from  the  person  who  has  received  it,  any 
more  by  will  than  by  any  other  deed,^  it  is  otherwise  with  regard 
to  the  emolument  attached  to  this  title.  The  person  making  the 
appointment  reserves  besides  the  enjoyment  of  his  possessions  the 
right  to  dispose  of  them  pri\*ately  {sales,  debts,  and  even  small 
gifts),*  which  caused  Lauriere  to  say,  "Of  all  the  snares  which  one 
can  set  by  means  of  a  contract  of  marriage  (and  they  are  numer- 
ous) there  is  none  to  be  feared  more  than  appointments  by  con- 
tract." Against  this  danger  there  was  no  protection  excepting 
through  moral  guarantees,  tlie  honesty  of  the  one  making  the 
appointment,  the  natural  attachment  which  the  latter  felt  for 
his  poasessions,  and  the  right  of  recovery  in  case  there  weie 
fraud.  During  the  lifetime  of  the  grantor  the  person  appointed 
had  no  rights.  At  the  death  of  the  former  the  latter  was  ''ipso 
jure"  in  possession  of  the  property  which  made  up  the  inheritance, 
just  as  an  heir  at  law  would  have  been,  and  was  held  for  the  debts 
"ultra  vires,"  except  that  he  was  able  to  renounce,  or  even  to  ac- 
cept by  inventory.*  In  the  countries  of  written  law,  where  the  ap- 
pointment by  contract  was  likened  to  a  gift  of  present  and  future 

that  time.  On  the  condition,  "ei  nascatur,"  cf.Favre,  "De  Error  pragmut.," 
33,  8  18. 

'  Ldrrun,  HI,  2.  6;  Polhier,  I,  534;  Bortrjon-,  V,  3.  Consequencea:  (re) 
regiatralion  (controverHy) ;  (fi)  prohihition  of  nJienatioa  For  a  coiisidemtion; 
the  "  Old."  of  1731,  12,  dKpenaes  with  ua  espreased  acceptance;  and,  19,  20, 
with  regiBtratjon  (at  least  in  the  direct  line) ;  (c)  it  h  nwl  subject  to  the  reserva- 
tion; id)  and  at  can  be  disposed  of  (alien,  person  in  mortmain,  bastard,  son 
of  the  fftiuilv,  etc.)- 

»  ^icnn/.'co.  971;  LaurOfre.  c.  2.  Ifmiisson.  "Propree,"  III,  2,  33,  cites 
for  this  BiicQiitt.  whom  he  dianutea.  The  appointor  gives  nothing  during  bia 
lifetime.  The  gift  lapses  if  the  appoiiite«  diea  before  the  appointor.  —  Cf. 
"post  obilum"  pftfl  (where  the  donor  could  not  auniive  the  danee,  ordinarily 
a  legal  peraon). 

'  Boenus.  "Dec.,"  2(M.  Ingratituder  Birth  of  children?  "Petnis,"  I,  7. 

•  Ream-ation,  i/.  Stvbbe,  V.  177,  191. 

*  He  should  liave  beca  treated  rather  ob  a  teaUmcutory  hoir. 
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possessions,'  -  it  was  admitted  that  the  person  appointed  could 
escape  from  debts  incurred  after  the  contract  of  marriage  by 
rcnounciQg  any  possessions  which  hod  been  acquired,  after  that 
time.  This  appointment  was  also  held  as  being  absolutely 
irrevocable,  that  is  to  say,  the  person  making  the  appointment 
had  no  right  to  disfMase  of  his  present  possicssions  even  for  a 
consideration. 

§  511.  The  Abdication  of  PoaaeBsiona  is  not  connected  with  the 
Roman  mil  "  inter  liberos/'  but  rather  with  barbarian  institutions. 
Among  the  Burgundians  the  cliildren  have  a  rij^ht  during  the  life- 
time of  the  father  to  a  portion  of  the  family  community  belong- 
ings; the  father  cannot  alienate  anything  without  hanng  made  a 
partition  and  conferred  their  shares  upon  them.*  With  greater 
reason  general  usage'  autbonzes  parents  who  have  became  old,  or 
ha\e  been  affected  by  a  permanent  infirmity,*  and  who  are  conse- 
quently incapable  of  administering  theif  patrimony,  to  abdicate 
their  position  of  head  of  the  family,  like  a  functionary  who  retires, 
in  order  to  give  the  position  to  their  descendants,*  —  thfit  Is  to 
say,  to  people  who  are  younger  and  more  fit;  their  successiun 
vested  by  way  of  anticipation*  ("to  resign  one's  activity,"  "to 

'  The  omnnLtdvB  gift  of  pruenc  uid  future  pouualoiiu  was  looked  upon  in 
countries  of  written  law  as  eontaininii!  two  Rifts  placwt  together,  —  oae  of 
present  poaaeexiana  (which  gave  the  iniincdmtc  aeisin),  the  other  of  future 
pffiutcseioiu,  which  hod  the  sama  effect  aa  an  appoiutniiCDt  by  contruct,  be- 
cause one  Ought  &cfvpi  or  nfuse^  it,  «tc,:  ilmryi,  I,  4.  q.  IBS;  FurgoU,  no 
OfdiniuiLce  of  1731,  Art.  17.  In  countries  of  Customs  it  was  not  apiit  up;  th^re 
V&a  only  sw'a  in  it  one  gift,  conferring  upon  tht^  donee  a  right  of  option  vhtt^h 
veot  into  effect  at  the  d^'alli  of  the  domir^  he  touIiI  bo  BniisHed  with  llie  present 
paffi«seion£  at  the  time  of  the  gift  (and  in  this  ciu>c  tic  did  not  puy  dtlbts  lus 
cruing  aftcrwa.rds},  or  take  the  entire  gift  in  a  mass,  and.  assuming  thiA,  the 
gift  had  tho  effect  of  an  appointment  by  contract  in  that  wluch  concenied 
prasent  possessioos  na  well  as  in  that  which  co-DCemcd  futuro  paHMaaiona; 
Fothiirr,  I.  357;  "  Ord."  of  1731,  17. 

»  "Burg.,"  1:24,  .5;  51;  74,  3;  7S.  1  (ac  to  the  history  of  this  law,  rf.  ^fitmer, 
"N.  Aich.  f,  6lt.  D.  G.,'*  25.  258);  Sc-hr^er.  p.  273;  ficfcn-,  "ErlMrnf.,"  I, 
271;  11,  123,  3*8;  JU,  380:  V,  V,  185;  VtM-t.  818.  Cj.  emancipfttioa. 
r«acrvation:"SachseTi.ip.,"  1, 14.  "  Wfttarhar,"  "SwaacarA,"  raeftuiiu; "  pro]»n« 
portio"  (portion  which  had  beon  ru'lcusM  by  thi»  partition);  Mearier,  1,  J4l; 
Amim,  122.  —  Ancient  euHlum  of  piliiipn^  'the  podsessione  left  by  the  deid: 
Po*l,  II,  173;  "Feslg.  f.  Demburg''  (Berlin),  47. 

»  "Fonn  Andec,."  57,  34;  Maratlji;.  II,  U  ,  F .  Sitrkd  2\;  Honire.-Fomi^" 
no.  166  ct  SCO.;  Z>.  VaiateOe,  V„  no.  102.  In  FriaHliind,  "evelganc*"  ("tlbel," 
sick  iiianl;  Xcordettmr,  " Reptaoudheden  "  2i5;  Cnijitn.  "R.  A.."  436,  963. 

*  Primitive  sodeties  in  wiich  the  old  men  axe  allowed  to  die  of  hunger, 
wberw  they  commit  suicide  or  their  children  kill  them  and  eat  them  from  ^iaJ 
piety:  lknik<t,  "Racefl,"  p.  280;  Civ>im,  he  at.;  Post,  11,  172. 

■  Rarely  to othen.  Interestof  the  f&roily,  and  even  of  the loiij;"L.  Feud.," 
II,  14. 

*  Other  eystcnu  aa  to  the  nature  of  the  resignat  ion.  Sale,  inooniinate  eoa- 
traot  (because  of  the  charges);  gift  "sub  inodo, '  gift  "mortis  caiiaa";  "diviaio 
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make  oneself  dead").  Those  who  acquired  the  inheritance  bound 
themselves  in  return  to  furnish  those  resigning  it  with  sustenance 
(proviaons,  necessaries),  with  care  and  a  decent  burial.^ 

In  the  earliest  times  the  abdication  of  possessions  required  a 
delivery  of  the  entire  inheritance;'  it  meant  actual  and  Irrevocable 
relinquishment,'  or,  at  least,  it  was  only  subject  to  revocation  if 
the  beneficiariea  did  not  fulfill  the  duties  which  were  incumbent 
upon  them  (for  Mample,  if  they  refused  to  feed  and  support  their 
parent).  In  the  later  law  the  practice  becomes  altere<J  owing  to 
various  causes;  lack  of  cohesion  in  the  family,  possibility  of  acting 
through  a  representative,  and  simplification  of  delivery.  The 
individualistic  idea  comes  to  light  in  the  maxim,  "The  father 
does  not  undress  before  going  to  bed."  and  results  in  new  cnm- 
binations  which  somptimes  replace  the  abdication  of  possessions 
(for  example,  a  partnerahip  between  the  parents  and  the  children) 
and  sometimes  limit  its  bearing  (reserve  of  a  portion  of  the  pos- 
sessions). In  the  majority  of  the  French  Customs  general  abdi- 
cation persisted,  but  it  tiecame  revocable.  Although  it  was  based 
upon  a  contract."  it  was  treated  like  a  will  (without,  however, 
going  so  far  a3  to  require  the  same  forms).  The  authority  of 
the  father,  the  respect  which  was  due  to  parents,  profited  thereby, 
but  at  the  price  of  great  disaflvantages  when  the  possessions  had 
passed  into  tlie  hands  of  third  parties;  for  the  result  of  revoca- 
tion WHS  to  deprive  purchasers,  and  it  might  take  place  as  a  con- 
sequence of  a  fraudident  understanding  between  parents  and 
children.  An  attempt  was  made  at  least  to  protect  the  interest 
of  third  parties  by  means  of  certain  provisions  of  pubUcity.' 

According  to  the  earliest  ideas,  abdication  of  possessions  was 
a  sort  of  deprivation  of  civil  rights,  a  sort  of  civil  death;  the 
ascendant  who  lived  with  bis  children  under  the  same  roof  and 

Fiarentum  inter  Uberaa";  Siobbe^  V,  400.   Thus  diHering  from  covenants  upon 
uture  auccesaion,  everv'thina  t-okes  place  "inter  vivoa"  and  the  coitaequettcea 
of  the  trnnsfflCtion  nre  Imraeriiate. 

'  Lctdging,  board,  "  Allentheil/'  "  Leibiiieht,"  etc.  AB[UthE<  nMurcfff  ttesc 
rights,  cf.  StobU,  V,  408;  Litlou,  ''Thfee,"  1900;  Hender,  II,  534. 

'  Th*  mving  up  teitm  place  as  a  general  right.  C/.,howevar,  "Bret.,  N.  C," 
537. 

*  Thus  in  Brittany  mid  some  other  customa:  CJrpenW,  26ft,  c.  4. 

'  TMiich  the  heirs  were  free  to  accept.  The  partition  among  aacendajtta 
WM  not  a  contract. 

'  The  resiciifltion  often  took  place  in  order  to  avoid  the  payment  of  the 
tfklla^e.  or.  at  lea.'^t,  to  have  the  nne  making  it  put  at  the  end  of  tte  liat  among 
the  eick;  the  conditisnd  requisite  for  thia  were  *  notarial  deed  ratified  by  the 
repfestntativea,  fiubliahed  at  the  time  of  the  sermon  or  at  the  flo^e  of  tliechurch 
aervioc.  notice  being  given  to  the  collectara.  Controversy  a^  to  the  registration; 
BouiUn'ta,  "Q.,"  10. 
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who  was  reduced  to  an  inferior  station  could  not  acquire  any 
new  possessions  nor  contraet  any  new  debts.  Accorduig  to  the 
law  of  the  second  period,  he  loses  his  possessions  but  keeps  his 
capacity;  thus  he  can  have  possessions  to  come,  and  future  debts 
which  call  for  a  settlement  at  hi,i  death.  Practice  was  doubtful. 
Many  authorized  the  descendants  to  keep  the  present  posses- 
sions at  the  same  time  that  they  renounced  futufe  possessions, 
(that  is  to  say,  those  which  had  been  acquired  after  the  abdica- 
tion).' As  far  as  debts  are  concerned,  the  deseendanta  were  held 
("Intra  vires")  '  for  the  debts  in  the  present,  but  not  for  future 
debts  in  the  case  where  tbcy  renounced.'  There  was  nothing  to 
prevent  the  man  who  was  abdicating  hia  possessions  from  pro- 
ceedinir  himself  to  make  partition  of  thetn  among  those  to  whom, 
he  surrendered  them,  but  nothing  compelled  him  to  do  this;  in 
any  case  it  was  necessary  to  follow  the  same  rules  as  though 
partition  had  taken  place  after  his  death.  K  he  must  carrj- 
out  the  partition  of  his  property  ■*  be  had  to  distribute  all  of  it 
among  all  his  heirs,*  in  conformity  with  the  Custom/  and  this 
under  penalty  of  nullity.^ 

The  practice  of  abdication  of  possessions  was  not  abolished 
by  the  Revolutionary  laws;  but,  in  order  to  make  partition,  it 
was  necessarj'  to  act  in  conformity  with  the  new  regulation  with 

>  Vacant  succeesioo:  Polhter,  op,  eit.:  BtmOenoU,  "Q.,"  11. 

•  Hvber,  IV,  ees  ("itttra  vii^^ji.Sfofct^  v.m, 

■  And  if  the  deed  of  rMigoatioo  liu^  t«en  re^t^red, 

«  Cf.  P.  de  Foniainu,  34,  2;  Beamnanoir,  47,  11;  ".\rtoifl,"  39,  37:  FioJl#t 
"Et.  de  St.  Louia,"  III,  3. 

'  Should  the  equftUty  of  sharrat  «eist  at  the  time  of  the  resignutioa,  or  at 
the  time  of  the  dealhV  Accidentiil  loss?  In  case  of  the  predwienseof  the  person 
to  tvhom  the  property  was  surrcmlerLMl,  it  passed  to  his  children,  or,  if  lie  had 
none,  to  his  fellow  heir? ;  if  there  m-ero  none,  it  reiurned  to  the  ouui  reaigDing  it. 

*  Germnnv;  ronfcrriiig  of  the  patrimonv  upon  the  "G&niert>en,  to  the 
"Anerbe,"  chu'eed  with  furnishing  " Abfiuuoag^n"  to  hia  brothen:  HeutHtr, 
toc.  cil.;  SUAibt,  V,  401,  In  FfBSce  the  tight  al  primogeniture  ia  a  clause  [r»> 
qu«nlly  met  with  in  the  partitioa  between  ftscendAntd,  And  it  oft^e  by  tliia 
means  that  it  is  introduc*d.  The  chronicler,  Dttdwi  de  Saini-^ittftl%n,  IV, 
12S.  tells  m  tlmt  RichuH  I,  Duke  of  Nonn&adjr,  being  nt  the  point  of  death, 
in  990,  appoints!  hia  eldest  son  aa  his  sueoeasor,  pharpn?  him  that  bo  give 
h]3  brothers  suiScient  for  them  to  live  in  na  honorable  iiia.nner.  In  later  law 
the  D^ustoinary  rule  was  made  binding  upon  the  relatives:  "  T.  A.  C,  Norm.,'* 
10,  2,  3.  Distmetion  between  the  Ouatoms  of  reference  legacioa  and  thoM  at 
equality.  Briu,  761:  ine9iUiUty'.  which  was  [XHsible  by  the  advice  of  the  father 
BOd  mother  with  ttie  aBsiataiice  of  two  relatives. 

'  .VIrendy  in  the  O'ld  law  we  observe  a  tendency  tc  insist  that  each  Leir 
ahoulii  have  &  share  in  kind  cd  ^ach  piece  of  property  in  the  sutccssi'Mi,  wliich 
reaults  in  a  pdrrition  that  is  mechiaTiieal  and  unintelhgent  aod  of  auch  a  (uituns 
as  EToatly  to  diminish  the  Hdvantatieia  of  ^lartition  among  aaeendanta:  Civtt 
Code,  834.  Exi^iing  judidal  law  has  aiiU  further  exaggerated  this.  Cf, 
treatiaefl  by  Itrenicr.  ISaraJorl.  etc.  Obuion,  "Rfcf.  boc"  1889,  206;  Dm 
/*ooiUe,  "LcMorcellciuent,"  13So.  'XhmeB:Henr]f,ma^Caiiki,l9W,Miea>tfid. 
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regard  to  intestate  succession.  Il»  the  Civil  Code,  Art.  1075,  the 
name  of  ftbdication  of  possessions  has  disappeared,  but  the  in- 
stitution is  found  therein,  confuaed  with  partition  by  ascendants, 
to  which  its  revocable  character  had  made  it  similar.' 

§512,  ParttUon  bj  Ascendants.*  —  The  partition  of  property 
made  by  parents  among  their  children  by  act  of  last  will  presented 
^reat  practical  advantages;  it  is  carried  out  ■without  expense;  the 
property  is  distributed  in  a  more  intelligent  way,  taking  into  ac- 
count the  fitness  of  each  one;  and,  finally,  quarrels  between 
brothers  are  avoided.  The  countries  of  written  law,'  and  even  the 
coiuitries  of  Customs,*  borrowed  this  sort  of  gift  from  the  Roman 
law.*  Whence  the  name  "devises,"  often  given  to  wills,  because 
it  is  in  wills  that  they  are  found.*  They  were  looked  upon  with 
favor  and  were  free  from  the  ordinary  formalities  which  were  at- 
tached to  these  acts;  it  was  sufficient  if  "  the  wishes  of  the  testa- 
tor were  certain  and  constant";  thus  in  countries  of  written  law  it 
was  permitted  as  an  exception  to  make  use  of  tlie  holographic  will 
in  such  cases  as  these.'  The  partition  could  be  revoked  by  the 
one  who  made  it*  Just  as  every  testamentary  gift,*  at  least,  if  it 
did  not  form  part  of  a  contract  of  marriage.'  At  the  death  of 
the  ascendant  the  coparceners  took  the  property  as  heirs  at  law 

'  Pracdsed  in  the  South,  althou^  contranr  to  the  rule:  "Nulla  vivenlja 
hercditiu)";  the  rcsiKniitg  oi  pcsaesRiona  was  uicre.  looked  U7X>n:  ia)  aa  a  gift 
"moTtia  causa"  afTeclijig  poHSflSBioas  to  be  acquired  in  the  future;  (b)  aa  a 
gift  "iDtcr  vivos"  for  prtweot  possessions  (and  in  this  caae  it  is  irrevocuble 
omA  miiat  be  expressly  occeptra  lutd  registered}.  The  child  who  was  Jeft  out 
Would  only  hav«  a  right  to  his  ld«:(U  fthare,  for  the  writtea  law  allowed  of  the 
favoring  of  one  or  several  of  the  heirs. 

*  Fur^olti,  "Teat.,"  8,  1,  141. 

*  "Brachyl,,"  II,  25;  "Liber  Instrum.  memor.,"  p.  172  ei  »m. 

*  "Bret./'  aeO;  '''Bourb.,"  216;  "Poilou,"  219;  "'^Ntv.,"  34,  17;  "Bourft.," 
?-  6,  etc.  Some  CuaUnns  authoriaed  even  partitions  among  collateraltc 
"^AraieiM."  U,  etc.;  Louft  24. 

*  (A)  "Diviaio  inter  Uberoe,"  pennitt«d  first  of  all  only  to  the  father  he- 
cauee  of  the  "pntria  pote&toa"  and  later  to  the  mother  and  the  a^eendantfl: 
D.,  10,  2,  20,  3;  30,  5:  ■'Cod.  ThAod.,"  II,  24;  "Cod.  Just.,"  3, 28,  »;  3,  36,  21, 
2«  ("Auth.  Si  modo'');  "Nov,  Juat.."  18,  7,  107,  3.  The  descend  anta  did  not 
eciLse  to  be  hcire  a.t  law.  —  (B)  "TwtameDtuin  inter  libero«":  "C.  J.."  6,  23, 
21j  3;  "Not.  Just,,"  107,  2.  Method  of  distribution  creating  testainentiiry 
heirs,  and  whieh  di^penHGtl  with  Che  formnhtiea  required  for  wills.  Lebrun. 
"Succ,"  rv,  1,  8.  does  not  diatinRuiah  between  the  "divisio"  and  the  will 
"inter  liberoe";  there  is  a.  distinction  within  the  meaning  of  the  Cuatomary 
delivery ;  at  the  time  when  the  appointmont  of  an  heir  di^pp^r«d  these  two 
kinds  o(  acta  became  confuaed. 

*  See  Boff!i«iti,  c/.  Ouf'anjje,  see  "I>i-ma."  "Ordinium";  "Forsde  BSara." 
ed.  Aftfiure,  p.  174:  "ordi";  Beawnanoir,  ed.  Sainum;  "Gloee.,"  Bee  "Devio,'* 
"Deviser." 

'  Serr^,  '-InBt,"  2,  10  (p.  219.  ed.  1771).  C/.  Ordinance  of  1735,  17. 
■  Even  when  it  was  aiffncd  by  the  copareenerB. 

*  As,  moreover,  did  the  surrender  of  poaarasions. 
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(seisin,  obligations  "ultra  vires").  In  countries  of  Customs  the 
partition  was  of  no  effect  unle^  it  was  made  among  all  the 
children  and  unless  it  affected  all  the  property  which  the  parents 
possessed  at  that  time.^  In  coimtri<es  of  written  taw  it  was  not 
necessarj-  that  the  shares  should  be  equal,^  provided  that  th«  law- 
ful share  had  not  been  affected  in  any  way 

S  ^13.  Substttutioni  In  Trust  *  (Entails)  signify  a  gift  cootained 
ta  a  will  or  in  a  contract  by  which  the  donee  (or  "one  encum- 
bered") is  charged  with  keeping  the  property  which  is  tran* 
mitted  to  him  and  giving  it  up  on  his  death  to  a  thirtl  party  who 
t3  "substituted  for  him"  (to  "the  one  called,"  "remainder-man"); 
the  latter  may  in  his  tum  be  charge*!  with  keeping  and  ginng  up 
to  another,  and  so  on,  when  the  subtititulion  is  "graduated"  or 
has  several  degrees.*  Thus  the  grantor  regulates  the  disposal 
of  his  inheritance  during  one  or  more  generations;  he  disposes  of 
it  for  the  benefit  of  persons  who  will  not  have  come  into  being  at 
the  time  of  his  death;  he  creates  a  special  "ordo  succeasivus," 
which  differs  from  the  customary  or  legal  devolution.  These  en- 
tails were  most  often  made  from  male  to  male  by  way  of  pri- 
mogeniture. These  constitute  a  form  of  "majorat,"  that  is  to 
say,  (^ving  this  last  word  its  broad  meaning,  trusts  which  were 
perpetual  and  indivisible  m  favor  of  the  eldest  of  the  family, 
"major  natu."  They  strengthened  the  right  of  primogeniture 
by  keeping  the  family  patrimony  intact  in  spite  of  the  miafor- 
tUbes,  the  extravagance  or  the  lack  of  skill  of  its  heftd.  This  was 
one  of  the  masterpieces  of  the  old  organization  of  the  nobility;  it 
has  been  maintained  that  England  owes  to  it  a  part  of  her  great- 
ness; •  in  our  day,  in  Germany,  its  suppression  or  its  preservation  is 
the  subject  of  a  lively  controversy. 

1  The  copAToenera  dividwl  acqucste  made  aft«r  tho  partition. 

*  In  countries  of  Cusunns  it  la  the  Bume  wconliniji  to  the  customs  at  the 
referenc*  legscy;  but  aocurding  to  the  cusloms  of  equality  a  fairly  Mrious 
miury  i;on»-«ixth  in  Brittany)  uieaas  that  the  act  is  aunuiled. 

'  Right  lo  the  subslHut-p  of  the  lesul  "hikre. 

-*  [At<  Brifteuiud  poinijjDiit  in  note  6  on  "  Cnglinh  Law,"  tniat  Iiu  been  r&tlwr 
badly  tranelfttcd  by  "  fiiUic^ammis."  The  converse  is  aleo  true  in  this  tnuialk- 
tion.  for  the  word  hdficoninu.'i "  has  here  beoa  rendered  "tniot "  for  wuit  of 
a  better  term.  The  t«nn  "cntai]"  hna  here  been  UMdas  tlw  nearMt  equiv»> 
l«it  of  the  Afnbiguoud  "eubatilution."  — Tbakbl,] 

*  As  ta  ordinary  entails  in  the  ease  of  wards,  i^.  Argmi,  ioe.  fit.  They  are 
aometimts  called  dinet  ones  oa  contracted  with  the  tniBt^ntnilB  nhlr-h  is 
called  an  indirtet  one.  SuhBtltution  io  grants  to  youoger  bmnchus  of  asuv- 
ereiim  house,  cf.  Polhrir,  '■Fi'efa."  1,  1. 

*  Eugllib  Lav.  The  hiatory  of  entails  ia  very  conip)i<;ated.  Let  us  dla- 
ttnguiflh  in  this  brief  outliae  between  tbe  conditioiml  feca  of  tbe  commoo  law, 
feee  granted  by  virtue  of       Statute  "de  Doois,"  wtd  (anuly  aiTaa««mentfl 
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Entails  in  trust  are  not  very  frequently  met  with  in  France, 
nor  elsewhere,  before  the  twelfth  century,'  and  for  the  reason, 

or  setllem&aU  which  came  into  exLttenoe  aft«r  the  aeventecuth  centuir-  — 
(A)  Coaditiunal  fees  were  n!3er\'ed  for  a  certain  cla«s  of  the  heira  of  the  cfonoe 
(iorenfunple^  the  beiis  of  the  body  tn  the  excluFilr^n  of  th«  QoUater&la,  theiu&lefl 
to  the  cxclitaionof  the  females),  u[K)nfajluri>  of  which  clads  they  reverted  to  the 
daaor  {or  to  hia  heira) .  The  Rranteea  sought  to  prevent  this  reversion  by  aVien- 
&tiDg  their  fees  as  soon  as  &  ehild  was  bora  ti)  them,  and  fay  buying  tlicm 
back  afteraiu-da  in  order  to  make  them  capable  of  being  transmitted  to  their 
heiri),  whether  director collaterd.  —  (B)  The  second  Statute  of  Westminater, 
12t(5,  "de  donia  conditional ihua,"  revived  eslsitea  io  fee  tail  (that  is  to 
any,  limited),  for  example,  in  tho^e  that  are  Rranted  with  a.  clauae  tiiat  they 
elikll  only  uaas  to  the  male  children  of  the  donee,  and  upon  failure  of  hlH  mala 
children  shaJl  revert  to  Ihe  donor-  By  decrees  entailed  poeatMsiooa  were 
Ulade  fr**,  but  thij  georcely  took  place  before  the  time  of  Henry  VUI;  Blaek- 
4iDnc,  II,  7.  Cf.  PoUock  and  Maillfiii,  II,  II  et  seq.  As  to  the  reversion 
(return  to  the  grantor)  and  the  remainder  ("remaoere,"  revertibility  to  third 
parties),  i«ftr,  p.  310.  —  (C)  At  the  biiginning  of  the  seventeenth  century 
the  patrimonial  domun  was  found  to  be  liable  to  be  split  up  becauHe  the  actual 
owner  might  alienate  it  or  dispose  of  it  by  will;  the  right  of  primogeniture  by 
iUtelf  was  cot  aufficient  to  keep  thi.s  domain  intact.  Then  it  was  that  the  upper 
gentry  devised  family  fcttlementa,  by  the  terms  of  which  the  litira  placed 
iheinselvea  in  the  same  nosilioD  aa  tho  one  encumbered  with  an  etitail. 
Even  to-day  it  'is  estimatttd  that  more  than  two-tiwrds  of  the  soil  b  subject  to 
this  eyetcm,  the  farmation  of  which  Bltbckdtone  does  not  seem  to  Knve  uider- 
Atood.  It  is  true  that  neither  the  laws  nor  Parliament  nor  the  courts  were 
favorable  to  itj  from  a  legal  point  of  view  entails  were  only  lawful  if  they 
were  for  the  life  of  one  or  more  p€r8onn  in  Ixsing,  together  with  the  life  of 
aperson  to  be  born,  until  that  peraon  attained  the  age  of  twenty-one  yeara, 
which  was  about  the  same  thing  aa  though  they  were  limited  to  a  duration 
of  eighty  years;  but  the  Encliah  aristocracy  renewed  these  time  limited 
eatates  in  such  a  way  aa  to  mate  them  in  fact  perijetuiil ;  ItotUm}/,  "Develop, 
de  la  Const,  en  Anglet.,"  ed.  1898.  p.  246.  —  (D)  Cf.  the  ayatem  of  tritald,  — 
a  word  which  has  been  rather  badly  trmsl^tcd  by  "  fid^icummia " :  property 
ie  intrustwi  to  one  porgoa  (trustee)  in  the  interest  of  another  ("oestuy  que 
trusflr  Lehr,  p.  268;  Pollock  and  Maidajut,  II,  226;  PoUoek,  "lAlld  Lawi," 
22a;  "Franco  jud,,"  1877-IS78,  n.  12a. 

'  They  are  to  be  found  in  the  South  as  early  as  the  tenth  century;  D, 
Vtagsetle,  see  255  (in  96&1;  891  [io  1121);  fl58  (in  1129);  1173  (in  1154);  1177 
(in  1155),  etc-  Cf.  Md..  237,  23S.  241,  etc.;  "Liber  Inatr.  memor.,"  p.  172  et 
Sometimes  it  is  forbidden  to  nlienntc  before  the  age  of  tweaty-five  or 
thirty  years,  and  eometimes  the  prohibition  ia  absolute:  "Petrua,"  I,  Ifl; 
"Mont|]ellier,"  58;  Hae'iel,  "Dissens.  domin.,"  p.  465;  Pasr/uier.  "Doc.  reL 
«BoUMoguea,"  IBOl;  Dig,  X,  3,  26,  16,  IS;  GMPape,  103,  232  fbibl.);  "Decia. 
oapelkB  totoa.,"  q.  454,  455;  Bovrius,  •-Deo.,"  38,  147.  166;  Mentxhi^ii, 
"Prica.,"  ISft  (testfimenlary  executors  called  "fid^icommiasarii.");  see  U-* 
Cange;  Anffray,  "Th.,"  500;  "Asa,  de  J^^ua.."  "AbrfigS  de  la  C.  de  Bourg.," 
c.  39.  —  Germany;  similar  elaurios,  —  for  example,  if  the  donee  dies  witliout 
any  issue,  the  property  tiiat  he  has  receiived  will  go  to  such  and  such  a  person: 
prohibition  to  ahenate  to  no  matter  whom,  or  to  sdienate  excepting  to  such  ana 
Buch  a  person,  etc.  But  frequently  thise  grants  are  made  "an  geaaramtcr 
Hand  "  (jointly)  with  the  exclusion  of  the  cognates  (examples  aa  earij'  as  1075, 
"Biur  Aftafl.  hist.,"  U,  2,  7H);  the  property  i.s  indlviaible  and  inalienable:  a 
"Ganerbsehaffia  formed  (literally  co-heir,  but  really  a  community)  ;Scftrocder, 
27S;  Verdelot,  p.  27.  In  the  fijiirteenth  cefltury  the  estttblishment  of  an  i>rii» 
of  BUOcesBion  maketg  iu  appeArance.  This  ia  what  preceded  the  family  trust 
of  the  seventeenth  century:  Meyer,  "Beitr.  a.  Gesch.  d.  Fideia.  8ut«t.," 
1S7S,  and  "Z.  R.  G.,"  XV,  131;  SifraWw,  Uk.  dt.;  Bntnner,  "GnrndB-"  p.  210. 
PertiU,  IV,  1S2,  gives  aa  inatanee  of  an  entail  at  Bergamo  dated  1076 
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undoubtedly,  that  until  that  time  the  interest*  of  the  family 
were  protected  by  other  means.  At  that  time  the  spread  of  the 
Roman  law  and  its  trust  "familiie  relictum"  ("ne  heres  fundiun 
alienaret  et  ut  in  famitia  relinqueret"J,'  and  the  admission  of 
feudal  prtmogcmtuH,  gave  to  this  institution  its  essential  char^ 
arteristics.  But  it  had  been  in  fore*  for  a  long  time  before  this. 
Without  mentioning  the  family  trust  which  was  in  use  among 
the  Anglo-Saxons  in  the  eighth  centuT;^','  in  the  Prankish  foun- 
tries  it  13  not  difficult  to  see  in  deeds  the  materials  whose  amalKn* 
mation  later  formed  entails:  reser\-ations,  and  clauses  of  reversion 
maJsing  the  property  whifh  was  being  disposed  of  inalienable,  coiv- 
fcrring  of  this  property  upon  a  person  and  his  "genealogiji,"  and  a 
regulation  of  its  disposal  in  case  the  grantee  died  without  poster- 
ity; later  on  during  the  feudal  period  fiefs  are  conferred  upon  n 
certain  class  of  the  heirs  of  the  vassal,  and  during  his  lifftime 
the  latter  cannot  alienate  the  fief*  With  such  preccflcnts  aa  this 
the  genesis  of  entails  becomes  natural  enough.*  These  entails 
Were  a  partial  restoration,  for  the  benefit  of  the  nobility,  of 
the  old  orgflnization  of  the  family.'  The  more  the  old  customs 

(Liipi,  n.706);  "Stat,  Venct.,"  4, 7.  In  Spain  it  ia  established  that  they  eodsleJ 
in  1291. 

'  D.,  36,  2,  H;  30,  IH,  14,  15  (rescripts  of  Severas  and  Antotuniia);  "No- 
vella," 151)  (f^^ur  dcgrtes);  Oimn/,  jiT>,282.812  (on  the  truat  tn  t^acreli  ■.Zachant 
dt  Linffciilfuil,  §  .U, 

'  SrunrjiT,  "Zur  Reehtsfieseh.  dcr  R6m.  u.  Germ.  Urltumlp."  p,  199 
<citwlby  Kemblo,  147, 109,  2fM),  327;  " -Wfrwl,"  41) ;  Schrofitr/lsrt  ihrfopnlhf 
year  77(1  the  sift  of  a  count  to  liin  "grnealaitia").  See  &s  to  appAJiitgns,  their 
reversion  to  tlii'  domain:  Ma^frl,  "Thfse,"  IflOI. 

'  "  Thi'  fief  is  Dot  a  free  piece  oi  property ;  it  is  fettcnxl  from  two  pcnota  of 
view:  for  the  benefit  of  the  sovereign  and  for  ihc  benefit  nf  the  aenat^n  of  the 
vksmJ,  From  tlii*  last  poinl  of  view  it  is  aiiutlor  U>  the  trusl";  (SuUhienHO^ 
"Nobl.,"  200;  UgontUf.  "Th,,"  1902. 

'  As  to  th*  Spanish  origin  of  cntoile.  wluch  wm  formerly  (ttnondly  Ad- 
mitted (see,  for  example,  Prrriire},  cf.  Pf'iff  aiul  Hojntann,  o]t.  eU.,  p.  23. 
But  there  cxtstnl  in  Germany  ami  TiaIv  pntiuls  that  w«re  aimiUr  to  I  he 
"mayorBBgoa"  or  Sp&ni^b  estates  in  tail  before  the  influefiec  of  Spain  liaH 
to  make  itaelt  felt.  AHler  the  sevcnleenlli  wntur>'  therp  wm  n  gimt 
inerease  of  family  truata  in  Spain.  Ijiwb  of  Toro.  1505;  in  Italy.  EiUct  of  July 
16,  IIM-S,  of  Charles  EmmfUiuel  It.  etc.;  "Cost.  Piemonl.,'  !7fQ.  VI.  In 
Germany  cf.  the  Prussian  Landreclit"  and  the  majority  of  the  Codes  of  the 
last  ecntury,   Cf.  aS-^o  on  this  aub^er-t,  England. 

•  6«nn4ii  law.  The  thiyiry  of  famitv  tnwW  beraniB  well  eetablii^hed  in 
the  seventeenth  century,  and  epp^iaEly  in  the  wTitinga  of  KBifischildt, 
ThiB  authoir  lilcens  entailed  properly  to'"S(iimmKruci-";  thoy  wew  f'.rm-Ml 
either  by  will  or  by  eontraet  llliiis  diilToring  from  the  Roman  trust);  the  devo- 
lution of  the  property  takea  place  "es  oacto  el  providentia  majurum."  The 
rextrictinn  of  entiiils*  to  four  decree*  ("Nov.,"  1591  ia  nnl  admitted;  they 
are  perpetual,  for  the  object  is  to  main! nin  the  power  of  tht  family  indt'finiit'ly. 
For  lhi3  same  reason  properly  is  oflinarily  entjiited  for  llie  b*wfit  of  the 
maJefl  and  ttie  eldest  of  the  maJca  (contrary  to  the  Homan  law).  In  time  the 
"StammgHtcr"  and  entailed  prop^y  came  to  b«  diatiiiguiahed;  the  latter 
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became  altered,  the  more  freciuent  became  tliese  entails,  at 
least  among  tliose  whose  power  depended  upon  them.  They 
made  the  patrimony  inheritable,  indivisible,  inalienable  aad  in^ 
capable  of  being  distrained  upon,  which  was  a  striking  return  to 
the  past;  they  only  gave  the  bead  of  the  family  a  limited  right  of 
ownership,  as  was  his  status  in  the  early  times;  his  debts  re- 
mained personal  to  him  and  did  not  encumber  the  property  of 
which  he  had  been  the  deposilarj',  —  another  archait-  rule :  and, 
finally,  at  his  death  his  property  passed  to  heirs  who  were  choseo 
independently  of  his  wishes,  and  in  former  times  this  was  also 
done  in  the  same  way.  In  the  more  modern  law,  at  least  in 
France,  this  conception  little  by  little  lost  ground,  and  the  leg- 
islation of  the  monarchic  period  rather  looked  upon  entails 
with  disfavor,  seeing  in  them  a  "nm^ery  for  lawsuits,"  and  it 
modified  to  a  certain  ejrteat  the  system  of  property  alfected  by 
them. 

The  entail  is  not  the  result  of  the  law  or  the  Custom,  but  of 
a  declaration  of  will,  testament  or  contract;  in  Germany  the 
approval  of  the  sovereign  or  tlie  law  has  been  sometimes  fm^er- 
more  requirwi.  It  especially  affects  immovables,  although  mov- 
ables are  found  to  be  included  in  entails  of  general  application; 
and  in  our  day  trusts  of  capital  are  sometimes  created.  Th& 
wshes  of  the  grantor  are  often  the  determining  faetor  in  that  \vhich 
concerns  the  naming  of  the  remainder-man;  sometimes  the  entail 
is  made  for  the  benefit  of  the  family  of  the  person  encumbered, 
and  sometimes  for  the  benefit  of  the  member  of  the  family  whom 
the  one  encumbered  shall  choose; '  most  often  the  property  is 
kept  for  the  male  agnates  alone,  and  the  trust  estate  is  trans- 
mitted entirely  according  to  the  systems  of  aeniorit}/  (for  the  bene- 
fit of  the  eldest  of  the  family),  of  the  "majorttt"  ("sensu  stricto," 
for  the  benefit  of  the  oldest  among  the  most  nearly  related  with- 

ftftsUBntd  a  special  ETfiiit;  ihc  former  were  cstabliahrd  by  the  lairor  the  Custom; 
the  " .'^tAHimgilt "  U  olicnublc  and  can  he  distmincd  upon  in  ocrtitin  cobbb;  the 
pntoilwE  propurty  cnjmot.  !>e  (but  this  Jifference  beoame  losa);  the  inheritanoe 
of  the  "{^tamingiUt"  follows  the  common  ll^w  and  does  not  take  place  "ex 
paeto  i>t  provideatia.  maioruin."  The  "Gmndochtc,''  S  18,  of  the  Parliament 
of  Frankfort,  in  18^,  alioUshed  truBta,  but  their  decision  did  n-nt  have  a  very 
lasting  effect-  The  exiatintt  Civil  Code  leaves  to  tin:  Iiwal  tefpslative  bodiea 
the  care  of  regidatittg  this  matter.  In  there  were  in  Pnissia  onlv  about 
2,000.1X0  "heutiircs"  Hubjeot  to  trustB  out  of  nearly  35,rt00,000  t.hii.t  arc  con- 
tajned  in  the  territory  of  thia  country^  JiUmdd,  "PoptJ.  rurale^i  I'AIJ.," 
ft.  436  (biW.);  Ri^ier.  "Th&e,"  19W  ("  Digtinctiona  de  Claasw  dana  la 
fikMljjSt^  Alli:rna.nde  nctudle"). 

«  Brillon,aeeFernire;  Vuiwn,ej).eil.:  Guyot,  eee  "Choix.,"  "Ord."  of  1735, 
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out  representation).'  The  remainder-man  inherits  "ex  pacto  et 
providentia  raajorum";  he  does  not  take  the  inheritable  propertj' 
of  the  man  encmnbered,  but  that  of  the  donor,  which  means  that 
the  acts  of  the  man  enciimbere(J  cannot  on  principle  be  set  up 
against  him.  The  man  encumbered,  or  the  actual  titularj-  of 
the  trust,  haa  the  full  ownership  of  the  property  in  trust  (domin- 
ion and  user);'  he  has  the  possession  and  the  enjoj-ment;  he  la 
even  authorized  to  change  the  cultivation,  etc.;  he  exercises  the 
honors  and  dignitic-s  attached  to  this  property.  It  is  only  asked 
of  him  that  he  shall  not  compromise  the  rights  of  the  remainder^ 
men.  Thus  he  must  administer  after  the  manner  of  a  good 
father  of  a  family,  under  penalty  of  having;  to  pay  damages.  He 
cannot  alienate  the  property  in  trust.*  If  he  does  so.  there  are 
two  possible  solutions  of  the  matter:  either  to  let  the  alienation 
stand  until  his  death  or  to  consider  him  being  deprived  of  Aw 
rights  and  to  allow  the  immediate  vesting  of  the  rights  in  re- 
muinder;  this  last  solution  would  he  more  in  conformity  with  the 
spirit  of  the  institution,  but  it  has  not  been  conceded  in  France^ 
under  the  pretext  that  it  was  sufficient  in  the  interests  of  the  fam- 
ily that  the  remainder-man  could  tiike  tlie  trust  estate  when  the 
trust  should  vest  for  his  benefit.  One  may  ask  if  the  consent  of 
the  remainder-men  could  validate  the  alienation;  in  fact, it  is  A  very 
rare  thing  in  the  case  of  "  graduated  "  trusts  tliat  all  later  in  line 
can  pve  their  consent;  in  case  this  did  happen  the  French  juris- 
consults decided  that  the  alienation  would  be  valid,  although  it 
would  be  possible  to  see  in  thi.s  a  renunciation  of  future  succes- 
taon  by  the  remainder-man.  The  remainder-man  in  tail  has  in 
fact  a  right  of  succession,  an  exijectant  estate,  which  may  be  com- 
pared to  the  reservation;  if  he  should  sun'ive  the  one  cncumbeml, 
he  takes  the  trust  property,  nnd,  just  as  an  heir  at  law,  he  should 
be  seised  by  operation  of  law;  but  the  Ordinance  of  1747  (40,  I) 
treats  him  as  a  legatee  and  compels  hun  to  ask  for  delivery  at  the 
hands  of  the  one  encumbered  (or  from  his  heirs).  The  latter  re- 
stores the  here<iitary  propert}%  excepting  a  life  share  and  the 
heir's  quarter  of  the  estate  in  countries  of  written  law.  During 

'  Sometimes  it  was  cuBtomary  to  grant  aa  appanage  to  the  youncor  booi 
of  the  famiJy  whom  the  trust  had  4iH inherited;  Pertile,  IV,  156;  3faAr(, 
"Apanagw,"  "Th^ae,"  1901. 

■  ConlKiv«r^,  rf.  Slabbi,  II,  5G2.  8<?o  A|)pA.n(igM.  —  As  to  Ih*  possanoDa 
oF  ih*  stock.  '■  StammBOter,*'  of  the  families  ol  the  hifther  nobility  and  th« 
question  of  thp  juridical  Hiatus  ol  these  ramilies,  r/.  Veriietol.  p.  K)!)rfjiVi;,  (bihl.j. 

'  Cf..  however,  the  tnifit  "de  eo  quod  «up*irflrit." —  As  li>  rlauBM  t " 
aLonabiliiy,  cf.  the  Thesea  of  BMiitt.  1S99;  Fourrier,  1900;  Ucnrya,  V,  4(i 
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the  life  of  the  man  encumbered  the  next  in  line  could  at  the  most 
perfonn  acts  for  preserving  the  inheritance;  an  inventory'  made 
previous  to  the  entry  upon  the  enjoyment  of  tlie  estate  by  the 
one  encimibered,  the  sale  of  movables  affected  by  the  trusts,  would 
BuiRce  ordinarily  to  protect  the  interests  of  the  successor;  if  there 
was  any  waste  which  amounted  to  a  destruction  of  buildings, 
the  latter  could  have  a  bond  furnished  him  or  have  himself  put 
in  possession.  In  case  of  an  action  being  brought  against  the 
one  encumbered  which  affected  the  property  in  trust,  the  judg- 
ment could  only  be  set  up  against  the  remainder-man  if  the  public 
ministry  had  intervened;  and,  again,  the  latter  had  the  power  to 
protect  himself  by  means  of  the  civil  petition  against  proceedings 
in  which  he  had  not  been  a  party. 

Entails  were  justified  during  the  monarchic  period  by  two 
leaaons:  1st.  The  interest  of  children  and  their  posterity;  the 
father  and  mother  who  had  a  son  who  was  a  spendthrift  pre- 
vented him  by  means  of  an  entail  from  ruining  himself;  the  en- 
tail was  then  a  sort  of  domestic  conservator,  without  scandal, 
but  also  without  surety.'  2d.  The  interest  of  the  nobility;  "in 
the  great  houses  whose  possessions  consisted  of  lands,  entails 
have  become  almost  necessary  because  of  the  tremendous  ex- 
penses forced  upon  the  lords  who  have  to  uphold  illustrious 
names  and  fill  an  occupation  which  is  worthy  of  their  birth"; 
they  appear  thus  as  being  an  indispensable  complement  of 
the  right  of  primogeniture.^  —  But  these  results  were  only  ob- 
tained at  the  price  of  great  disadvantages,  as  long  as  entaila 
could  be  perpetual  and  secret.  Perpetual:  the  property  under 
these  was  excluded  from  trade;  and  if  only  this  mass  of  property 
a  great  one,  a  serious  obstacle  to  the  development  of  public 
iresith  resulted  therefrom.'  Secret;  under  which  the  man  encum- 
bered passed  for  the  absolute  owner  and  because  of  this  en- 
joyed a  fictitious  credit.  His  position  was  a  snare  which  in\'ited 
public  confidence;  very  few  resisted,  the  temptation  to  abuse  the 

'  "LexBi  FurioBO,"  Dig,,  27,  10,  16.  C/.  "Official  DiainieriUnE,"  Ferriis'e, 
Bee  "Subst," 

*  Verdelot,  p.  247,  BDalyzfs  the  recent  German  writinga  for  and  a^junst 
trusts.   CJ,  Petiel.  "Thfae/'  IftOl;  Rcy.  "Nobleaae,"  "Thfee."  1902. 

*  Mflhonietan  Iftw;  ulcingside  of  tlie  "nielk"  ownerahtp  (sinular  to  our 
inciividunl  ■ownership)  there  r?xists  the  "wakf"  or  "habous, '  a  pipce  of  prop- 
erty dedicated  in  perpetuity  to  some  charitable  work,  a  gort  of  endi^wratnt, 
but  mth  this  pwnliarity,  that  it  goea  first  of  tV  into  the  Imnds  of  the  inter- 
DiMliary  f^antees,  who  aT>e  designated  t>y  the  grantor.  This  has  bees 
eampared  to  entailfld  property:  Lescun,  "Th.,"  19[XI  (bibl.);  DaretU,  "Nouv. 
Et./'  344. 
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good  faith  of  Uiird  parties;  if  llie  old  families  kept  their  property, 
it  was  only  with  tlte  shame  of  a  bankruptcy  in  eaxrh  generation. 
Guy  Coquille  (on  "Niv.,"  23,  10)  deplores  the  fate  of  the  de- 
frautied  creditors  and  abused  sons-in-law,  "  who  so  often  found  the 
inlieritance  which  they  liitiught  wjia  very  rich  to  be  good-for- 
Dothing."  '  The  Old  Regime  hod  to  remedy  this  evil ;  (a)  the 
Ordinance  of  Orleans,  150*0,  d9,  limited  entails  to  two  degrees,  not 
including  the  first  holder;^  (b)  various  edicts  ur  ordinances 
of  the  sixteenth  century,-  especially  the  Ordinance  of  Moulina, 
1566,  Art.  57,  provided  for  the  publicity  of  entails;  they  had 
to  be  read  in  court  and  registered.*  But  these  laws  were  hardly 
effective;  they  were  not  in  force  in.  the  provinces  which  bad 
been  newly  added  to  France;  certain  of  their  provisions  wera 
disputed,  for  exaaiple,  the  one  about  the  reckoning  of  degrees;  * 
tbe  Parliaments  of  the  South  maintained  entails  to  the  fourtb 
degree.  Finally,  it  was  decided  —  very  late  —  to  establish  a  uni- 
form legislation  in  this  matter;  this  was  the  work  of  the  Ordinance 
of  August,  1747,  which  did  Utile  more  than  codify  the  previously 
existing  law  to  correct  and  settle  the  decisions,  but  which,  with- 
out making  much  of  an  innovation,  none  the  lesa  rendered  great 
services  by  cutting  short  &  large  number  of  litigations,' 

Abolished  by  the  Revolution  out  of  hatred  for  feudalism  {D.  25 
Oct.,  14  Nov.,  1792) '  entails  were  aisp  prohibited  on  principle  by 

I  Provisiona  in  the  interest  of  ereditors  by  Pope  Clement  VIll :  PertUe.  TV, 
159. 

»  The  "Ord." of  1550  only  proriiled  for  the  fuiurc;  Lhe"Ord."  of  .Vlnuiiiw. 
Febnmn-',  l.'>66.  Article  57,  hmlted  ta  four  degreea  entails  which  biid  bc*n 
created  previoUB  lo  it.  Cj.  the  Edict  of  1598  of  Charles  EnuDuntirl  I  fur 
Hedinont.    Miuia  Tberosa  reatriclcd  Ihein  to  two  degrae:  Paiile,  IV,  102* 

pOTpt^tuiJ  entails  vsn  still  pos^iible.  provided  letters  patent  liud  been 
obtained  from  lh«  king^  &nil  even  these  letters  wen  oot  oeoeaMry  in  tltv' 
c&sc  of  s  peer's  duehy.    Edict  of  May,  1771,  on  peeraftM:  ThietTUit,  p.  i93. 

*  153!»,  1553,  1566,  1690.    Cf.  laambtrl,  ace  Table;  ^rpou,  II  U. 

*  ProvisioiM  na  to  publication  in  Italy  since  1491:  Fertile,  IV,  159.  Cf. 
u  to  Geniiany,  SdMe,  op.  cU. 

*  "Ord."  of  1529,  Art.  124  et  eeq. 

*  [yAffueaaeaTi  did  not  thii^  verv  wd!  of  entails:  "Th«  absoluto  nboE* 
tioa  of  all  iniMlB,"  »M  he,  ''would  perhaps  be  the  best  law  of  nny  .  .  . 
but  I  fear  that  in  order  to  arriv<'  at  it,  tspcfitdty  in  the  countries  «ritl«a 
law,  it  would  be  pccweiArv  to  begin  by  refonnliig  the  individuals;  and  i* 
would  be  the  work  of  a.  dingle  itidivifliio-l,  who  bimself  wi>uld  lian  need 

bein^  reformed."    Lctt«r  of  June  'H,  1730.   Monlaime,  II,  8,  rima  up  a0si:;  

entails  limited  lo  the  mole  line,  wliieh  "w«  take,'  says  he,  "Um  smiouely, 
and  by  means  of  which  nc  proper  M  pve  oiur  namei  a  ridiouluua  eternity. 
Mimtetguieu,  "Espr.  des  I^Ih,'  V,  9.    In  the  aevent«enUi  ecnlury  V.  Sn.'r- 
ajTCtto.  and  tn^gp  dc  Saavcdra  nbo  crifjcise  entails:    ^tiamt.  "Laeri^ 
8.  Manimarte,"  p.  13;  Flammer,  "Dr.  civil  de  Geajftve,"  p.  20;  Fm*t,  XuT 
518. 

'  Sagitac,  p.  224.   CJ.  Du  Cam,  "Mfm.  du  roi  Joseph  II/'  209  (1^).— 
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the  Civil  Code,  Art.  896,  because  of  this  motive  and  because  of 
economic  reasons '  (the  interest  of  agriculturcj  of  credit,  and  of 
the  circulation  of  property,  etc.).* 

Abolition  in  Tuecsny  In  1782;  Fertile,  IV,  162.  — A  few  cuHtoma.  "Nona.," 
"Auv.,"  "Niv.,"  alreadv  prohibited  their  being  made  by  will:  Breton <iicT, 
op.  cit.,  in  finer  "Code  ciivil  iaterm.,"  see  Table.    The  [tomamts  held  tbtta 
to  be  '"odaoaa  '  (Alciat,  etc.). 
t  Aron,  -'N.R-H.,"  1901,  586. 

'  PrevitrtLS  kffislntion. (A)  EitatM  In  tiil  (Decree  of  Marcli  30.  1806; 
Senate  Decree  of  Oct.  14,  1806;  March  1,  1808)  for  the  benefit  of  thv  new 
nobility  created  by  Napolooa.  The  poseessiona  forming  the  endowmi-Dt 
of  the  new  titles  were  effected  by  perpetual  cnttiils  and  they  were  t.r;ins- 
mitted  from  male  to  male^  m  order  of  primoBemture.  They  were  furbtddea 
for  the  futun;  &n*l  practically  nbolished  to  the  past  by  the  Laws  of  May 
J2,  1&35,  and  May  7,  17*9:  IhmdoTineau,  "Coll.  dea  I^is  CoDC.  dta  Mai.,'' 
3808;  Deamwm,  "Comm.  s.  le  Statut  1S08,"  LSOO;  Merlin,  ace  "MaJ.''; 
ToieUe,  "Rapp.  a.  Loi  1849-"— (B)  Entails  aUovcd.  The  Civit  Code 
itself  pennittea  as  an  exception  "officious"  entails,  provided  that  they 
did  not  create  any  inequalities  between  children  (Art.  1048>.  Under  tha 
Restoration  there  was  some  question  of  re-eslabhsning  the  right  of  priroo- 
Keiiiture.  The  Law  of  May  17,  1826  (repealed  in  1849)  authorizcJ  entaila 
lor  the  benefit  of  one  chiEd. 
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Topic  7.   Reservation  and  Leqal  Sh.ihe 


S14.  Barbarian  LtKialatiaa. 

FeiitittI  and  Customaiy  Law. 
516.  Tlw   "Legal    Bhare'^'  ("Jiff- 


I  £17.  By  what  Right  did  one  collect 

the  Legal  Sham? 
S^IS.  The  RevulutiQQ  aad  the  Civil 

Code. 


{  5H-  Bajb&riui  L«giBlation.  — The  point  of  departure,  at 
least  for  the  present  purpose,  of  the  evolution  of  the  Germanic 
law,  is  the  inalienability  of  the  family  inheritance.'  In  time  this 
was  gotten  away  from  in  various  way*.  Among  Uie  Burgimiilans, 
the  Alamans  and  the  Bavarians,  the  father  and  the  children  lived 
in  a  community;'  although  the  head  of  the  family,  the  father 
could  not  alienate  the  poaseaaions  which  were  jointly  owned;* 
but  he  had  the  power  to  make  a  partition  uith  h.i3  children;  *  by 

•  Ficker  denies  thia,  and  maintnins  that  the  freedom  of  alienation  cxiaied 
originally  in  the  law,  but  that  il  vfaa  liiDit«d  by  cuatoioa  at  the  outdct  and 
afterwuda  by  le^slation.  The  ar^meoU  oa  tbia  point  which  he  dram 
from  th<^  bai^CWali  lav/a  hat'e  h^sa  refuted,  mpeciolly  by  BfitOPm'.  C/. 
"t.  Thyi-.."  o4,  and  "Alam.,"  which  are  eupJainsd  by  "tfaJ.,"  I  (the  free 
man  can  dwpose  of  his  property  for  the  benefit  of  anybody  be  chooMsa;  but 
it  13  und^^rstood  that  this  moaiu  proviilocl  the  >ruslomary  coadilioiu  ar»  all 
fulfilled.. —  for  CJcaniple,  that  thert>  tuw  been  a  portition).  Cf.  tho  Capitu- 
lary of  S18-aiB.  —  On  tlua  disputtil  question  cf.  a  siinuuing  up  of  the  various 
opinions  in  Adier,  p.  3.  Today  there  is  an  ever  iccreasinR  leiid(;ncv  to  admit 
that  the  n^ervation.  is,  like  the  law  of  »iucci'55Lon  itjii-lf,  on  outcome  of  the 
primitive  family  commuaitvi  the  "Gemeinschaft^recht"  bccoraea  changed 
into  "\Varlrec:ht,"  into  ■'Erbrecht."  Danish  law:  cf.  MoUen,  "For.  or. 
Danske  KetshisUiric,"  I,  19.  Swedish  law,  ef.  BMiirfrf.  "N,  R,  II.."  190^ 
&D1  (family  ownership).  Cf.  Mahomctfili  laW,  Hanotoau,  "Kabylie,"  il; 
Zeyg,  "Le  Nil," 

»  "GancTbschaft"  {cf.  the  Germnn  trnn.>jIation  of  the  Capitulary  of  S18^19: 
"Coheres,"  meaning  "  geanen'n'  i,  "  HamgenosspnsehtLft,''  Geineinder- 
flchaft."  etr.:  ■■Burg,,"  1.  24,  31;  "Bai.,"  1;  SchmnUrr.  "bie  all,  Artxdta- 
Renmaenachaft^n  u.  d.  &lt,  agrarisrhe  Pamilienwirthsehaft"  ("  Jatirb.  f. 
Geaetiigeb.,"  1890);  MiasAowaAi,  ■■Problem ilea  nrunilbesittvertheiluiig,"  1890, 

*  There  in  unitv  of  joint  ownership,  "su  gesamniter  Hand,"  that  ii  to 
Bay,  all  the  members  of  th?  communiby  rau.^t  parti cipatei,  at  least  in  the 
alienation  of  the  tnunovobles.    Details  and  bibl.  in  Vvrdtht.  "Th^oe,"  p.  15 

aeq.  .\fler  the  death  of  the  fnllicr  the  rtimiuUliity  do^  atii  <^ease|  9011IC- 
timea  there  tidce  place  "Mutsehionmp-'n"  or  jiiu  tit  ions  in  fact  of  the  luufruct 
between  the  members  of  the  eommunitv  without  its  unity  beinp  broken. 
Cf.  partitions  of  the  kingdoro  under  the  aietovinffiani  and  the  Ciroiinniana 
(the  same  title,  "Rex  Francorum"  for  each  king;  increase;  reckoning  of  the 
vean  uf  the  reign  dating  from  the  accMnion,  even  with  regard  to  shares  which 
nnd  increaaed,  etc.).  cy.  also  descent,  appanage,  and  coSleetive  i□^-e3titura 
of  fiefa.  .As  to  the  maxim,  "VViw  in  der  Were  verstirbt,  daa  erbt  wieder  an 
die  Were."  Frtwl,  lS8fl,  cf.  ChaisQmartin,  p.  445i  Grimn,  556,  ffl)2. 

'  The  Law  of  the  Buri^ndians  does  not  say  that  children  can  corapel  their 
father  to  partition ;  it  is  olherwiae  in  the  ".Sfhw;il.>enapieaet|"  I,  59:  tfowfer, 
I,  240:  II,  439.  Muat  we  assume  that  during  the  period  of  tie  baft>aritui 
laws  toe  male  cbildran  and  those  who  had  attaioed  their  majority  had  not 
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this  means  he  acquired  the  right  of  disposing  of  bis  shaw.^  Per- 
haps, even,  It  wag  not  rare  ia  such  a  case  as  this  for  the  near  rela- 
tives to  1)6  asked  to  approve  of  the  alienation,*  as  was  the  case 
among  the  Saxoiva,  who  at  the  period  when  their  law  was  drawn 
up  do  not  seem  to  have  had  any  family  communities.^  Among 
the  Franks  *  and  elsewhere  both  the  Saxon  custom  of  the  consent 
of  the  relatives  Wving  out  of  the  community,  and  the  communi- 
ties of  near  relatives  living  under  the  aame  roof,^  are  once  more  ta 
be  found.  Under  the  influence  of  religious  ideas*  these  very  old 
rules  were  not  conformed  with;  one  might  even  think  that  they 
were  entirely  abandoned,  for  one  reads  at  the  head  of  Chapter  6 
of  the  CapitnJary  of  818,  819,  "  Ut  omnis  homo  Ubcr  '  potestatem 
habeat,  ubicumque  voluerit,  res  suas  dare  pro  salute  animie  suic." 
Practically,  this  formula  means  that  if  the  grantor  lives  in  a  com- 
munity he  will  nevertheless  be  able  to  make  a  grant  for  the  beneHt 
of  the  Church;  the  public  authority  (the  count  or  "missus"}  would 
force  the  recalcitrant  members  of  the  eooununity  to  partition  with 

only  the  right  to  demand  their  ahare  o!  the  common  patrimony  in  caae  of  a 
partition,  but  alao  the  right  to  compel  their  father  to  [na.l(6  a  partition?  This 
no  doubt  d«peada  upon  what  period  we  ore  considering.  Capitulary  of 
81S-S19.  c.  6;  "Z.S.S.,  G.A'"  18&5,  22fi. 

'  "Todtheilung"  (pRrtiUonl,  "WnUchw"  (portion). 

•  Cf-  esp^ially  the  aiiaJysis  of  Ba^^arion  dg^da  in  AdUr  op.  cit.  Thoge 
in  which  the  relatives  are  mentioned  are  almost  as  numerous  as  tho3«  in  which 
they  do  not  play  apart.  Their  absence  may  be  b&eQ.nS'e  the  grantor  ii.  the 
last  of  hia  family;  b«  hm  do  posterity,  no  relatives.  Their  intGrvcntion  \a 
to  be  accounted  for  by  the  exiatence  of  a  community,  or,  if  it  has  burn  dis- 
solved, by  the  necessity  of  eatabliahing  the  fact  that  they  have  been  given 
their  ahare;  the  Custoins,  which  are  more  atrict  than  the  law,  taking  into 
account  fonuly  solidarity,  widen  the  circle  of  the  relatives:  "propinqui  coa- 
BeoBeruat,  ego,  fratrea  et  proKimi  trjulidcruat  convocata  pareatum  turnia," 
etc.  la  770,  Foapg,  "vir  nobilifi,"  calls  together  hia  relativcfi  and  auhnuta 
to  thetn  a  difference  which  he  has  with  hia  aoos  □&  th&  etibjcct  of  a  gift  which 
he  nishes  to  make  to  a  church  (perhaps  thij  deals  with  a  special  custuin 
peculiar  to  the  nobihty). 

■  .\»  to  theSaxon lawand  the "Beiapruchsrecht/'j^. 5 339.»!ip™, and  notes. 

•  Parrfe**iM,  "Dipl.."  no.  559;  "Sal.  em,,"  14,  11;  Capitulary  of  805.  22: 
820,  3;  816.  5;  818,  819.  11  and  6  fl,  125,  292.  297,  283).  Cf.  Brun.ncT,  op. 
cU.:  KohtcT,  p.  234  (vaxioua  texts).  According  to  Ficka,  IV,  204,  372, 
if  there  were  no  reaen-ation  ("Wartrecht")  among  the  Saliona  the  mother's 
"doa"  wa^  appropriated  for  the  children;  to  the  contrary,  Brunrter,  op,  cit. — 
Cf.  "h.  Rib.r  M,  49. 

•  "Roth.,"  167;  see  GHmoald,  etc.;  Thieenin.,  no.  7B. 

■  Citationa  of  the  Fathera  of  the  Church  in  Loening,  "D.  Kirchenr,,"  I, 
220;  II.  3S,  ft85.  Salvien  adi-ises  the  faithful  to  give  all  their  [losseasioiiis 
for  the  salvation  of  their  aouds  and  not  to  trouble  about  their  relatives  ("nemo 
conjunctior  quam  vos  Lpsi"').  Others,  more  scrupulous,  do  not  wish  tha 
family  (o  be  atripped.  St.  Augiistime  prescribes  that  the  Church  should  be 
accounted  aa  one  more  child,  jffiocifere.  "Form.,"  175:  Gifts  "ad  loca  Banc- 
tonim"  {preambles). 

'  The  mail  who  is  not  free  caonot  alienate  to  any  one  outside  of  the  domain. 
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the  Church  benefiting  as  the  grantee,  or,  if  partition  was  im- 
possible for  the  time  heing,  the  Church  would  enter  temporarily 
into  the  community,  in  order  to  exercise  therein  the  rights  of  the 
grantor,'  Already,  the  law  of  the  Burgundian?,  Title  1,  authorized 
the  father  to  make  a  grant  before  any  partition,  which  was  contrary 
to  the  old  rule;  *  this  old  rule  only  remained  in  force  with  regard 
to  a  certain  categorj'  of  posssessions,  the  share  of  the  Burgundian 
tenant  in  tlie  partition  ot  lands  with  the  GalloRoman  owmer 
("terra  sortis  titido  ndquisita").  Furthermore,  the  law  of  the  Sax- 
ons dispensed  witli  the  consent  of  the  relatives  to  alienations  for 
the  benefit  of  the  Church  and  the  king.  In  specially  conceding 
the  privilege  of  the  Church,*  tlie  barbarian  legislation  is  far  from 
freerlom  of  alienation.  Sometimes  this  was  only  permitted  with 
the  approval  of  near  relatives,*  sometimes  the  head  of  the  family 
was  only  free  to  make  a  grant  of  a  portion  of  the  inheritance  wluch 
he  administered,'  either  of  the  share  of  one  child  —  and  then  the 
quantity  which  could  be  disposed  of  varied  "  —  or  of  a  fixal  quan- 
tity, one-fifth  among  the  Visigoths/  one-third  among  the  Salian 

'  T'.T  examjilc,  bs  Iflog  as  the  ehiidren  are  iniiiors,  rf.  "SaJ  ,"  73;  ^rfrowtw-, 
pp.  2tW,  320:  Adl^,  "Ehel-  Gatrrr,"  imi  l,ef.  "Z.8.  8.,  G.  A.,"  IS9A,  229). 

'  The  fnthcr  who  cciuld  not  alienate  before  he  had  made  a.  p&rtition  with 
hia  som  {Tit.  24-^1),  acfjuircd  tbrouffh  &  lat«r  law  (ftmeodment  of  Tit.  1) 
the  right  to  dispose  of  hi»  |jro[*rly  hefore  the  Daxtition:  Brumtft,  op.  eti. 
To  the  contrary,  Ficktr,  1,  272.  If  «nc  of  the  childrL-n  died  bpfore  hia  father 
hia  shuK  would  revert  to  hi*  father  (Tit.  51,  2),  w3io  once  more  b«>camp  its 
owner,  hut  witLuut  the.  power  of  alieoaling  it  i  thus  his  other  mins  woiili!  have 
a  sort  of  reflervBlion  over  thia  shure.  Tit,  78  chanK^  the  limited  ownership 
of  the;  father  into  a  mere  enjoyment  antJ  luven  ih«  bare  ownership  tn  the 
brothers;  if  on?  o(  Ih^ta  should  dip  before  ihe  father  his  children  would  suc- 
CMd  to  hia  property,  whereas,  at'cording  to  Tit.  51,  they  would  poi  have  bet-o 
able  to  compete  with  th^ir  unrigs. 

•  Cf.  p.  437.  notP  3.  i'rot«iUition.<(  ftnainst  the  out  very  sprupulnus  eleri- 
rals  who  stripped  faii]i1i<«  (CaiiilulariRgl.  The  feudal  system  nsulied  in 
forbiddinR  oq  principle  the  diwpoainK  of  immovahlee  (or  the  heoefit  of  "  main- 
forte"  or  ot  "ciainmortc"  (''ncc  militi,  nee  cEerico''').  As  lo  thia  prDbibi" 
tion  and  the  means  used  lo  evade  it,  r/.  i  515;  Agen,  2S. 

*  Cf.,  however,  the  formula"  slatinK  lliat  each  one  can  dispose  of  hia  pOB- 
ooMionflr  "Andec.,"  36,  45;  Ronfre,  131,  205. 

•  The  portion  reserved  to  the  sun  ie  rwlle-l  thp  ''Falcidia":  L4ndmbTog, 
72;  B*e  Di*  Ci'ijje;  Zoneiti,  "I,<^5ge  RorUnna  retioBtoirp*ic',''  p,  ISO. 

*  The  father  who  has  two  mns  c.tuk  dij?poAe  of  one-third  ni  hlj  pouessioQ*; 
the  one  who  has  three,  of  one-foiirtb,  ele.  Lombards:  Ptrtdt,  IV,  104; 
"Roth.,"  1&H7I;  -Liut.''  65,  ini-113.  •■AiBl„"  1-^13;  - Kn%.."  U.  Ae- 
cofding  to  Pappeiiham,  "  K.  8.  H.,  O,  A.."  1901.  3m.  the  hereditary  share  of 
the  ehUdren  ajui  of  the  father  must  have  been  absolutely  ineapable  of  bfdng 
disposed  of  during  the  time  of  Rolharis  \Contra.  Ficker,  If.  356);  it  iannly  ia 
the  eigliteenth  rentury,  |*rhaps  as  a  consequenoe  of  "Lsut.,"  113,  tliat  it 
became  divided  into  a  dispoaable  portion  and  the  rcaervAtion:  Bnamtr. 
"Rm.  farf.,"  p.  10  ("Mitth.  d.  Inst.  T  oeet.  Qeooh.,"  II,  I>.  Aa  to  lbs  rights 
of  daUghlOT,  cf.  BrunnfT,    Z.  S.  S.,  G.  A,,"  21,  6. 

'  Qu&nUty  which  Appe&i?  At  firet  in  a  retouch  by  Leoviif\14  of  bji  *'  Antiquk," 
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Franks,  and  one-half  among  the  Burgund'iana.'  In  tliis  last  case 
the  reservation  is  only  mentioned  as  bein^  for  the  beDefit  of  the 
descendants.^  We  have  already  seen  that  disinheriting  is  -very 
exeeptional.*  Gifts  were  sometimes  for  the  benefit  of  the  Cliurc-li 
or  third  parties,  and  sometimes  for  the  sponse  of  the  one  making 
the  grant,  or  for  one  of  his  children,  or  one  of  his  heirs.  For  each 
one  of  these  grantees  a  special  rule,  due  to  favor  or  distrust, 
WBs  conceived  of;  but  the  incoherent  provisions  of  the  barbarian 
laws  hardly  enable  one  to  make  out  their  gro^rth  excepting  in 
that  which  concerns  the  Church  and  the  spouse.  To  judge  Frnm 
them  according  to  their  general  spirit,  tliey  must  rather  have  tol- 
erated reference-legacies  or  special  advancements  ("melioratio") 
to  one  of  the  children  than  gifts  to  strangers  of  such  a  nature  as 
to  strip  the  family.  But  the  spirit  of  equality  already  made  itself 
felt  and  was  sometimes  in  conflict  with  this  result.*  Among  the 
Burgundians,  the  Alamans  and  the  Bavarians,  third  parties  and 
children  were  placed  upon  the  same  footing.  Among  the  Ripu- 
arians  it  was  forbidden  to  give  one  of  the  children  more  than 
twelve  sous  outside  of  hia  share,  and  the  Saltans  do  not  seem  to 
have  known  any  reference-legacy  other  than  the  gift  made  to  a 
daughter  upon  the  day  of  her  wedding,  or  to  a  son  the  day  when 
his  hair  was  cut  for  tlie  first  time.  Among  the  Visigoths  the 
amount  which  could  be  disposed  of  for  the  benefit  of  children, 

6,  2,  4,  cf,  5,  2,  5,  Asd  "Cod.  Eiiri«,"  319,  uid  which  Chindagtmtud  gen^mliEes, 
4,  5.  i  &nd  2.  in  abrogatinf;  an  old  law  of  Euric  which  we  do  Tint  possess,  and 
which  hftd  introduced  the  freodoni  of  alieniition  lunoni;  the  Visigoths  lin 
what  terms?  DiHinhehtnnce  "pro  levi  culpn"  was  not  permitted  formcrlj'); 
the  innoval.ion  of  Euric  can  scaroely  be  accounted  for,  eiocptinn  by  the  in- 
fluMCB  of  the  Roman  law  or  of  the  Church:  BninneT.  toe.  cU.;  Picker,  IV.  1(M; 
Znimer,  "N.  Arch.,"  '26,  139.  The  reservation  is  firat  of  all  conferred  upon 
the  children  out  of  the  property  given  by  the  hupbtmd  to  the  wi/e  {LeoriKlW), 
and  then  out  oi  the  "doa"  (Chi nila." wind),  and  finally  out  of  all  the  property 
e;xccptin)c  the  acquests  mibde  during  the  niairriaee,  th?  booty  of  war  and  royul 
prt.s  ("  Wis  "  4,  2,  16;  146,  2,  2;  Kuri^,  305).  Erwtg  only  nmkea  the  rcserx-a- 
tion  affect  the  husband's  pcnaonal  belonging  (4,  5,  1,  f/-  2,  1,  8;  3,  1.  9J  . 

'  Arg.,  '"Fomi.  Andec  ,"  58.  The  mnrriaire  portio-n  among  the  Saliana 
is  one-third:  "T.  A.  C,  Norm,,"  Sfl;  "T.  A.  C„  Bret.."  41;  "Compil.  de  ua. 
Andeg,."  43;  Ficier,  IV.  3S2,  394. —r/.  ^  490,  eupra  (the  share  of  the 
rteatl:  division  of  the  patrimony  Into  three  parts,  —  one  for  the  dead,  another 
for  the  ft-idow,  and  a  third  for  the  children);  Dareste,  "Nouv.  Et,"  304; 
"Burir.."  51,  1 ;  53.  2;  75:  Ficker.  11,  123. 

•  Commiiaitiffl  among  bn.'then*  are,  h&wever,  not  a  rare  thina.  On  the 
hered-tary  rights  of  thf;  father  and  mother  cf.       S.  S.,"  1901,  "G.  A.,"  374. 

■  "Wis.,"  4,  5,  1;  "AW,"'  1;  "Sftx.,"  82;  "Roth,,"  166;  "Liut.,''  5,  19, 
67;  "Z.  as,"  1901,  "G,  A.,"  385;  An^ig.,  II,  31;  "  F.  Capit.,"  Ill,  326.  f-/. 
"Schwabenspiegel,  «t.  Malile,  VIII,  28  ("a  mati  makes  his  son  a  munk"), 

•  Cf.  "Cod.  Thfiod.,"  3,  8,  2:  right  of  favoring  one  child  in  the  ca^e  of  a 
s«!onil  marriage.    Majorien  abolishes  it  ("Nov.,"  6,  8);  Seveiua,  I,  I,  iti. 
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whioli  was  one-tenth  (insteail  of  one-fifth  as  for  third  parties), 
was  increased  by  F.rvng'  to  one-third  of  the  possessions. 

I  315.  Feudal  and  CustomErj  Law.  —  Oiit  of  these  precedents  • 
there  arose'  the  Customary  reserratioD,'*  a  new  and  a  little  !e-a 
pttwerful  form  of  the  right  of  relatives.  This  is  to  gratuitous 
aliciin.tioti.'i  what  the  repitrchase  by  a  person  of  the  same  UneagQ 
is  to  alienations  for  a  consideration.  Like  the  latter,  it  ia  re« 


'  ■■Wis.,"f5,l  antl2.18;  "Ti^h.."  59.9.  C/."Sa].,"  100  fed.Herad«l; 
cJten.  p,  253,  bibl.;  Schrocder.  p.  310;  "Bur?.,"  I  and  86.  .\inoiia  the  B»> 
viu-iiinH,  A(iUr,  p.  121;  ^f<^rcul/c.  2,  12,  14.  Amonn  ihc  Lombards "Liui  ." 
IIU.  1 IH;  Pt^rlile.,  IV,  129,  104.— The  ftos.  rnrmula',  106  cl  aeif.,  contemplatrd 
(cifis  by  rcfercnM  legoicy  f'abaiiiie  coiii-tfrtiiim  "1  fur  the  lienefit  of  one  nan 
or  BrtiiiiWin  (TOfereoce  to  the  "L.  Horn.  Wia./'  2,  21,  1,  jq{.).  —  As  to  ille- 
gilimulp  uUildrea  bM  R^tihe.  "Furtli.."  130;  Brun'ter,  "GrUisds.,"  p.  200. 

)  In  tiiiitiy  pliice>3  the  old  usogea  peraUUMl:  "A.  C,  Artou,"  23.  1  (alieniv- 
tion  (it  liie  pl-eaaure  of  the  heir) ;  1.509,  Arl,  50;  1544,  Arts.  76,  77;  Boulenoi*. 
A.C.,"73:'  N,C.,"  124;"Keinw,"  1481.  Art.  54.  106;  "  Bavonne,"  70: -Biarn,'' 
IS52;  ef.ed.  Moitire.  Art.  178;  iMbourt,  5.  liSoMle,  17,  1;26,  4:  KoJder,  he.  nJ.; 
Brit2,  p.  724  (at  Vaienciennoa  one  gave  up  ihp  seWtn  In  n  fiditious  erantvo). 
The  '"fJbutume  d«  Lille"  and  a  few  others  only  allowerl  of  lh«  disposal  of 
iiu^niiie  and  personal  bclunpiucB.  —  Prohibition  of  dispoidiig  of  imnovoblei 
bv  will,  GfaniilU^  7,  5,  4;  r/.  "T.  A.  C.  Nnrm.,"  57.  4  ct  a^?,  —  Diefa\-or  with 
whicli  willit  wcra  looked  upoD  by  our  old  juris cnnaulte  of  the  acvcntcenth  and 
eiREileentli  ceaturies  (proccodinga  to  wluch  Ehey  gi\'e  rise,  arbitrary  char- 
act*r  of  their  provTsiona) ;  Dotnal,  "Lois  civ.,"  4,  8;  Le  Bruft,  "Suec,"  — 
"ThPTc^  iddlways&Aamplaintas  towills,  andnevcrfl^toquDeHsioTu";  Meaiipou: 
"I  Khunld  denre  to  do  away  uitb  wills  and  enCad^";;  fiammermanl,  "Le 
Chanr.  Meaupou,"  p.  61S. 

'  The  oriRin  of  the  resen'atlon  ia  npither  in  the  RoraoJi  law  nor  in  th« 
Foudid  law.  CJ..  however.  (ir'&Hnon,  VII.  55.i.  Hut  it  is  from  the  foiidal 
gj-Btem  of  owncTflhip  that  the  prohibition  of  alicnatins;  to  persona  "de  main, 
morlc"  or  "de  mainforte"  la  derived  ("nee  militi,  Dec  cterico,  nec  dutuiii 
religionia."  D.  VGiKnette,  V,  891),  which  prohibition  is  iin  important  rwtrictioii 
upon  the  riijiht  of  disposal,  looked  upon  ia  tlio  eiiihtoenth  waiury  aa  catal>- 
lished  ih  the  inWroit  of  the  Wtate  Mid  in  thflt  wf  the  ftunily.  vf,  the  i»rw- 
iLmble  of  th"-  Edict  of  .^uftu.'st,  1749  (prohibition  of  provi.nionii  of  tisi  wilf  U>c 
the  lionefit  o(  persoiLi  in  "  mortin^ain."  ncewsity  fur  the  authorisation  by  li>tt«T9t 
palpnt  of  iirquisitioM  for  a  ri)iL«idi>r!ition;  the  rniifit'ation  of  Parliiunrat  in  aulfl- 
cient  fur  ymms  i>r  charitable  foundations  (masses  or  obitiiala,  cluuity  ach*>ula, 
etc.).  ty.  Civil  Co(ie,  SIO  (adrainistniiive  reserration):  "'T.  A  C.  Jsorm.,"  A7; 
Aftntni,  ''Race.  d.  I^kr!  s-  le  manimorW";  Brtii.  519;  Tin&itT,  "Tt.  dtv  I>im 
pt  [^Bvn  Etabliaa.  publics,"  1806.  Thenen;  eapepiidiy  Coidinutrf.  18.Sfl,-  f'ttuv, 
1890;  (7.  (fc  LnpnpleUe,  1895.  CJ.  frequent  allusioan  in  the  CtwttjmH  U>  ihc 
eoiuidcmtion  ol  piety  or  pity.  —  .As  to  the  restric  lions  up<.>a  alieoatiou  ia  tlia 
inten-fl  of  the  feudal  lord,  cf.  Auffroy.jtp.  461,  5^7.  HIS,  60.1.  lodi^-isibility 
of  fiefs,  ef.  J.  d'Ibdxn,  a.  144  et  trq.;  "Gr.  Cout.  de  Norm.,"  36r  OuiihUrmtM, 
"Ont^.  de  la  Nobl.,"  p.  200;  Mafftrt,  "ApanagM,"  "Thtoe."  IflOO;  UgavtiU, 
"Th*«e,"  1902,  p.  227  fNoraiandy). 

*  CiisUiniary  rcaunvliom,  uUuiiioa  to  the  divprsencics  in  the  Cugtiina  ef 
cufittmnry  tegat  iftare  (Poihier,  "Don.  entpe  vifs,"  no.  245),  aa  contraHtMl  with 
the  legal  than  of  Che  law  (lloinan).  Leoai  abire  a/  eompaanon  for  tfa*  tMnelit 
of  youneer  children  whpn  all  the  father's  poasessiona  are  encumbeiecl  witb 
an  email  for  the  benefit  of  the  eldest:  "  Novella,"  39,  1;  Boiiuonaik,  p.  31-i 
a>ibl.).  rirm)an  law:  "  Pfliehthail,"  le^al  ahare;  "  Notherben,"  ocaanair 
beira.  Russia:  indi^posabilitv  eveu  by  of  the  patriouMual  pomeBROOs: 
Ldir,  "Dr.  Civ-  Hms^"  U,  44, 
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stricted  to  personal  belongings;  movables  and  acquests  having 
been  left  to  the  free  disposition  of  individuals,'  contrary  to  the  old 
law.  It  allows  relatives  of  the  same  lineage  to  keep  the  personal 
belongings  which  have  been  disposed  of  by  will '  in  excess  of  a 
certain  quantity.  It  should  also,  it  seems,  have  authorized  them 
to  reclaim  possessions  of  tKta  same  nature  which  had  been  given 
"inter  vivos";  but,  althougrh  quite  a  number  of  Cuatoms  adopted 
this  solution,*  it  was  rejected  by  the  common  law,  imdoubtedly 
because  gifts  —  and  especially  with  regard  to  the  impediments 
with  which  they  were  surrounded  —  seemed  less  to  be  feared  than 
did  legacies.*  The  amount  of  the  reservation,  that  is  to  say,  of 
the  portion  of  the  intestate  succession  which  could  not  be  dis- 
piosed  of  by  will  to  the  prejudice  of  the  heirs,  and  which  is  reserved 
for  the  lattei,  varied  according  to  the  Customs."  From  the  thir- 

>  Cf.  Cftampwii*.  "Gf.  Encyelop.,"  see  "R&em";  Low*!,  305;  Beau- 
tnanoir,  12,  3:  "Joattce,"  12,3,  I  (p.  224);  "Certul  de  Notre-Dame, "  no.  177; 
Deatiares,  149:  "Ckiut.  Not.,  '  7;  "Pa-ris,"  292;  Ferriire  fm  Ods  article;  "Confer. 
dejCoiit.de  Gu^noiB,"  fo.  S82.  — Customs  ia  which  the  res  erv  at  ion  affoctaboih 
perBonaJ  belo-ngings  and  acquests:  (o)  beeaiisB  of  a  aurvivid  of  the  old  law, 
"Norm.,"  418;  "Metz."  S,  7;  (b)  as  a  coiuequenc*  of  the  tendency  to  confuso 
the  reservation  with  the  legal  share:  "Bourg,,"  Vll.  Cuiitoins  called  ihos*! 
of  aubrogation,  in  which,  if  there  are  no  personal  belongiog?,  the  reservation 
affects  movables  and  acqueata:  "Bret,,"  -203;  "Aniou,'*  3W;  "Maine," 
352;  '-Touraine,"  238;  '■Poitou."  !&!  tt  aeq.;  "Sena,"  fiS,  etc.^  Kafikr,  p.  25fti 
R,  at  Lacomhe,  see  "Rfeen'c." 

^  01ft«  7^7  fi  taUt^tt  lAK&ey  are  hard  to  TecxmcQe  with  &  ej-gteTQ 
o(  ramily  joint  ownership  auch  the  one  that  served  as  a  basis  for  the  Tcserva- 
tion.  On  the  other  hand,  they  pan  without  difficulty  be  applied  to  acquests 
and  movables,  and  it  ia  egpeeially  with  reEard  to  these  that  the  legal  ^tharo 
roust  have  been  introduced.  The  general  tendency  of  the  Customa  is  to 
prohibit  these  gifts,  but  certain  of  the  Customs  authoriie  them.  P.  da  fow 
tninu,  23,  Id,  il,  H,  with  regard  to  the  legal  stare  allows  a  child  to  be  left 
the  same  that  «on1d  be  left  to  a  stmnger  Beaumanoir,  12,  3;  14  l3,  IS; 
■70,  5:  the  father  cannot  leave  more  to  oDe_  cluld  than  to  another;  however, 
he  may  give  one  of  them  the  power  of  diapoaing  of  the  movables  and  acquests: 
"Olim,"  II,  807  {no,  170);  "T.  A,  C,  Norm.,"  10;  "Summa  Norm,,"  35; 
"Et,  de  NTorai.,"  pp.  9,  11,  79;  "Gr  Cout.,"  pp,  365,  360,  372;  J.  d'Tbeiin, 
144,  146,  152  :  27,  29;  "Clef  dea  Assiaes,"  191  stq.;  "C.  des  Bourg.,"  162; 
"Gutaois,"  to.  702;  D'Esptnaii^  "  F6od.  et  Dr.  civ.,"  p.  305;  BaiKonadf. 
p.  231;  Albert,  p.  513;  Van  de  Walle,  "ThSse,"  1903,  p,  161  (Flanders).  —  f. 
dc  Daroco,  Afuffioi,  542. 

»  Sometimes  by  adhering  to  the  Germanic  tradition,  and  sometimes  by 
applnns  the  Roman  theory  of  the  legal  share.  "  Bloia,"  lft6  ("formerly  it  wa* 
allowable  t«  make  a  gft  'mter  vivos  of  all  posaeasionsK  which  custom  acemed 
to  be  too  harsh"):  Kohlcr,  p.  2.53  el  sea.  Aa  to  the  rule,  "To  give  and  to 
withheld  is  invalio,"  see  testa  id  Kohlsr,  p.  261.  Gifta  inad«  upon  one's 
deathb^  wi^re  frequently  likened  to  di.^p^oaitions  of  last  will,  iMi,;  Loyiel, 
666;  "Gr.  Cout,,"  p.  36i;  "Paris,"  277,  He. 

>  GlanviUe,  VII,  1  {prohibition  of  pfta  "in  cTtremia";  "Nonn.,"  427; 
Biaehsteme,  French  tranalation,  III,  327  (heirtooms). 

•  Importance  of  the  reservation  of  two-thirdi  (partition  into  thirds): 
"Et.  de  St.  Louis,"  I.  10,  BS;  "Touraine."  "Anjoti''  "Main*,"  "Troyp«," 
etc,;  "Bord.,"  57  «( wg.— One-half.  "Reinis,"  1431,  Arts.  78.  «5;  "Laoii,^'  60, 
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teenth  century  it  is  usually  four-flftha  of  tlie  personal  belong- 
ings;' only  one-fifth  may  be  beqiieathed,  nliatever  the  numher 
and  quality  of  the  heirs  who  survive.*  It  is  necessary  to  go  hark 
to  the  time  of  the  death  ^  in  order  to  see  whether  the  reservation 
has  been  impaired  or  not,  and  then  proceed,  if  there  is  occasion  to 
do  so,  to  the  eurtailing  of  excessive  donations.*  The  heirs  to  the 
personal  belonj^nga  (that  Ea  to  say,  tlie  relatives  called  to  the  in- 
testate succession)  alone  have  the  right,  but  only  upon  condi- 
tion that  they  have  neither  renounced  nor  been  excluded,*  for  the 
reservation  is  nothing  but  the  intestate  succession  less  the  dis- 

etc.  —  Thra5-quartprs,  "Lorraine,"  11,  13j  "Sedan,"  etc. — Samclimee  there 
IS  B  distinction  minte  bi-twfen  fiffa  and  villein  tenures;  "Nayon,"  17,  etc, — 
No  rwervfltioa,  "Lmt^inbourB.  "  1623.  X,  I;  "Pouai,"  "Orohiea,"  eW.; 
KoJiler,  p.  2S0j  Brili,  p.  725;  Hrochxr,  206.  —  PortUKal :  tliii  pltnount  wtiith  i-iiii 
be  di^pcKJf^l  of  coiwiaU  of  one-fiftb  of  the  pemoiuJ  belongings  bbA  one-ttuM 
of  the  acquestfi  (Ihirtet^nlh  (?GDtLiry|i;  onu  later  on  of  one-tlunl  of  all  llii^ 
pcwmssiona  {sixleentli  centiirv);  Jordao,  "R.  h.  Dr.,"  1857,  500.  Spnio, 
"L.  Wifl  ."  yicily,  on*-lhirfl:"  firSnjitt*,  II,  95. 

«  I',  ds  Fontaiiitis.  33,  12.  15;  Beanm^nmr.  12,  3.  5,  6,  17,  18;  44.  65;  14, 
15,  ai;  r&.  5;  "Jostice."  13,  S.  1;  Dearmrea.  70,  149.  237;  "Coul.  Not..'' 
VII.  143;  "Gr.  Colli.,"  II,  20;  "Olim,"  111,  2.  1010;  ''A.  t"  Pic»nlie," 
73;  "Amiens,  A.  C,"  4:  "An  inlieritaoce  can  only  be  divided  intu  fifdn 
once,"  —  ttut  ia  to  say  that  the  fifth  part  can  only  be  givea  oac*  to 
lofig  the  itibcritiifi«S  eta.ys  lb  the  stunc  fiunily;  c/.  1507,  1  and  4;  l.Vt7, 
46,  .i7;  Vi^lUt,  "Et.  de  St.  Louis,"  I,  128  lio  12441  —Thi-i  aysteiB  of  Oui 
Boolamd  ftfth,  which  is  that  of  the  Ue-de-Frsnm  and  of  Orlt<MlB,  prevailed 
perlmpa  because,  »ith  its  disposnblc  quantity,  which  did  not  vary  uid  vmb 
not  very  ^real.  it  was  more  lik?  the  old  law  and  at  the  sama  lime  aatb- 
fiixl  the  m'w  nL^eds  that  were  responsible  for  the  aucoenx  of  the  Iffftal 
Bhare, — Ltij/vel,  306;  "  Valoia."  Sa;  JieaamoTwir,  12,  6;  Au^roy,  p.  fihi.— > 
Variations  in  Boiaatmade,  p.  259;  ABteri,  p.  6l3.  — Muftos.  509;  one-Hfth  for 
the  eldest. 

■  However,  certain  Cusloms  drew  a  diatinction  ftcconJing  bo  'whether  thorct 
were  or  wer«  Hot  children;  '■.Norm  ,"  414-42*;  cf.  392;  "Eure,"  1(M  tt  •«|.; 
".MaiDi?."  3^2  ftstq.;  "Anjou,"  321  H  smj,,-  "  Tour^oe,"  233  «I  •efl.  — <>n  the 
Norman  system  of  jjartilion  by  thirds!  "T.  A.  C,  Bret.,"  206;  GiantiUf,  Wlr 
5;  liniunerk,  "Sioilions  Stadlr.,"  II.  8.  —  Loysrl,  15S:  "The  proper  dower  for 
children  ia  &  customary  leRal  shan?";  pott.  "Dower." 

'  For  example,  to  aijoert&in  whether  there  are  or  are  not  children.  —  tot/«rf, 
326:  the  personal  belon^nga  induded  in  the  re.ser\ation  are  free  and  rlnr 
of  debts;  but  the  "Cout.  de  Paris."  2f>6,  preacribca  that  the  debta  ah&ll  be 
paid  out  of  all  the  poaeissions,  without  any  distinction, 

'  The  Action  for  curtailintt  id  a  roal  action,  for  the  peraonal  belonginA  h 
looked  upon  ft9  xf>i  having  I-?ft  the  patrimony  of  the  deceased.  Tin  doaea 
would  thus  not  have^  th^  pow^r  to  pay  olT  in  moo^  the  heir  entitled  to  tfat 
reservation  in  order  to  keep  Ihc  immovable.  Some  Customs  only  mvv  tbo 
DBTSon  entitled  to  the  nser\'ation  a  persoanl  rijilit:  "  .AtidenaTd«,  20,  9; 
''Termondc,"  18;  "Fucdes,"  20.  8;  Ferriert,  sec  -RotranohemL-nt."^ 

*  ECu-^tntns  of  the  stork,  etc.).  The  testator  should,  leave  four-fifths  of 
the  palL'mal  personal  beEnnKinj!^  to  the  paternal  relative  and  four-hfttu  of 
the  iQAtemol  pcrHomJ  bt'loikKin^  to  iJic  maternal  relatives. 

'  Bfnumanoir,  12.  17:  din  inheritance  Aoea  not  make  one  loae  the  fotaw 
fifths  of  the  pursonal  beloDKin^,  Ak  to  th«  daughter  who  livea  "luiurione." 
"T.  A-C,  Norm.,"  10,  or  the  son  who  marries  without  the  coasent  of  his  father, 
i«  /*(rttte,  IV,  IW;  "Usat.  Barehin;'  77,  7S. 
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posable  quantity.'    If  there  are  no  lieirs  there  is  no  reserva- 

tioa.'   Thus  the  fate  of  a  particular  legacy  mad*  in  a  particular 

will  would  depend  upon  divers  circumstances, —  variations  m  what 

goes  to  make  up  the  inheritance  itself^  the  esiatence  of  heirs,  and 

the  ahility  of  the  latter  to  collect  the  inheritance.    The  right  of 

those  for  whom  the  reser\'ation  is  made  13  thus  dependent  upon 

events,  but  it  cannot  be  taken  away  from  them  by  the  deceased^ 

and  thus  it  appears  as  a  survival  of  the  family  joint  ownership. 

§  .5 It).  Tha  Leg^ai  8har«^  ("Ufltisu"),  in  xise  among  the  Gallo- 

Romans  ^  and  in  countries  of  written  law,^  13  a  Roman  iiistitutiou 

'  It  roay  be  ^cutAber^  with        entail  [Lauriire,  on  Lnysel, 
this  would  n^t  he  so  with  regard  to  tho  legal  ahaje:  Benedieii,  "Rep.  in  c. 
Rayn,,"  U. 

•  The  most  distant  coUatwaJ  han  &  right  to  the  reservation,  but  the  Treas- 
ury haa  not:  "Gr.  Cmit.."  II,  4U;  "Et.  deSt.  Louis.,"  I.  (iS, 

'  This  is  the  "quarts  legitimiB  pEirtia"  of  the  Itomaa  law.  Oward,  p.  $56 
(an  amount  left  to  the  catimaCion  of  the  judge  originally,  ami  lator  fixed  in 
imitation  of  xh.'i  heir's  fourth  of  that  whlok  the  heir  would  have  bad  if  there 
had  been  an  iuteslacy).    Ae  tv  thia  aiaount  in  the  Jiulinlui  law  r/,  vo»t. 

Tho  liBlri  fonrtlii  {"quarte  FaHcidie,"  or  the  "quarte  trebellianique") 
which  the  appoiHte^i  heir  could  keep, —  the  fontiur  out  of  legaciea,  the  other 
out  of  trusts,  —  were  not  admitloa  in  ciountriea  of  Cuatonia,  when-  the  ap- 
pointment of  ihe  heir  did  not  take  place.  In  countries  of  written  law  they 
were  applied;  better  still,  the  appointed  heir,  when  he  was  flntitlod  to  the 
legal  share,  could  add  to  it  une  of  these  fourths,  excepting  if  the  testator  had 
forbidden  it:  "Nov.,"  12,  3;  "Auth.,  Sed  cum  t«it.'^;  Faber  "Iimt.."  fo.  BO: 
Pasffitier,  "Docum.  a.  Boussague^,"  p.  29  (in  ld34);  Dig.  X,  3,  ia,  l&  and 
lS;Mastier,XSXn;Pas<piter.  "Inst  ."  p.  459;  "Ord."  of  1735.  54-60.  Juris- 
prurieincie  was  hostile  to  this,  exceptina  in  Boirdeaux:  eee  Ferrihe:  BriU, 
p.  733;  Bnlnwck,  p.  St);  LaUcs,  p.        (bibl.);  "Siete  Part.,"  VI,  11. 

'  The  l«gal  share  b  often  incorrectly  colled  "Falcidia":  Paul,  4,  S,  3,  3; 
3,11;  "Cod.  Th6ot.l.,"5,  1,4;  2, 19, 1  eUeq.;  "L.  Rom. Cur.," 8, 5,  etc.;  "Nov. 
Tb.,"  U,  1,6;  Pfliptefl,  10,  4;  31,  2;  4.^,  2,  7;  Zmimtr,  "I.  S.  S.  G.  A.,"  IX,  26; 
SlonS,  "N.  R.  H.,"  1S37,  273  (■■Falcidin"  in  galea).  On  the  Ediotof  Th«>- 
doriiia,  33,  t/.  /4u^ot/,  p.  102.  The  "Papien,"  45,  8,  refuses  to  give  the 
"querela  inoff.  teat."  to  brothers  {cS-  "Cod.  Theod.,"  2,  VA.  1).  In  the  form- 
ulre  and  deeds  the  "Falddia"  is  reserved  to  the  heirs:  Murndfe,  II,  L7;  iin- 
dmhr.,  72;  '•Touriunc,"  17;  "Andec.,"  41;  Will  of  Widerad.  72l;  of  Abbo. 
739  t"Fa!cidie"  to  a  first  cousin),  etc.  _  Frequently,  however,  in  the  preannble 
ot  a  will  there  ia  a  statement  of  the  riRht  to  UiMjKwe  freely  for  the  benefit  of 
the  Church,  of  one  of  the  relatives,  or  of  third  parties;  "Aiidec,"  37,  etc.  C/. 
the  b&rbftrian  law  <father  and  son  coparesnm).  The  "Brachyl.."  11,  23, 
24,  and  the  "Petrus,"  I,  12,  IS,  repeat  the  syatem  of  Justinian  in  hiH  "Nov.," 
18  and  11-5:  the  "Falcidie"  ineluilea one-third  of  all  the  pnaBca-sions  of  the  as- 
cendants if  there  are  four  deaoendiuitfl  at  least,  or  one-h.ilf  if  there  are  more; 
the  B9(!endanta  have  a  fourth;  the  person  entitled  to  the  le^al  share  may  be 
deprived  even  of  his  fourth  by  disinheriting  him  in  thoao  ea.se'^  provided  for  by 
the  law.  The  "Petruft"  doea  not,  speak  of  a  fourth  share  for  the  benwflt  of 
the  brothers.  It  doea  not  require  tluit  thiis  should  b*  left  "jure  inBtitutionia." 
—  Italy:  Crespo  de  VaMavm,  "Obs.,"  24  (does  not  exist  in  Aragon), 

*  Vf,  RomatiiHta,  such  m  Fnbcr,  otcj  Strres,  II,  17;  Jvlim,  "Cain.  s.  lea 
Statute  de  Prov.,"  I,  4^3;  Hmry*,  "(Euvres,''  aee  Table;  fi,  de  Lacombe 
(bibl.);  Houninlhf.  oTi.  dt.  —  Variatioa^  in  tho  Customa  of  the  South.  The 
"querela  inoll.  teat,  and  the  action  aupplempntary  to  the  legal  .ihare  ("Cod. 
ThCod.."  2,  19.  4:  ■■f^.  Just.,"  "de  inoff,  teat.,"  30}  are  both  admitted. 
"  Bourg.,"  1459,  7,  3  (the  legal  share  should  be  left  as  a  part  of  the  right  of 
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unknown  to  the  Germanic  law  and  to  the  very  old  Customary  law.* 
It  was  introduced  in  tlie  countries  of  Customs  towards  the  middle 
of  iJie  thirteenth  century,'  to  be  made  use  of  in  cajies  where,  the 
deceased  having  few  personal  belongings  or  hfiving  none  at  all,  the 
reservation  was  noLliing  or  else  was  insignificant.  By  gi\"ing  "by 
devise  all  hia  possessions  to  strangers  and  nothing  at  all  to  his 
children,"  if  the  latter  are  poor  and  if  the  testator  has  nothing  to 
reproach  them  with,  he  is  lacking  in  the  "olficium  pietatis,"  in  his 
duty  to  support  them.'  "One  should  assist  one's  heirs  because  of 
compassion."  But  it  was  not  neccssarj-  in  onler  to  do  tliis  to  an- 
null  the  will  entirely;  *  they  limited  themselves  to  revoking  it  m 

the  appomtraent  of  the  ticir  under  penalty  of  nnnniiing  tiie  will),  CJ.  "L. 
Horn.  But«„"  45.  On  t4te  cuntrary,  tlie  "C^ut.  de  Bcigerw:,"  1333,  oBly 
odmiU  the  supplemcnury  ution:  S*rrM,  II,  18;  "Bayoniie,"  II,  9;  "Bor4 
N.  C  "  57,03, 75;  Cui/ci, "i*rft^rition  " — EteftricUciiu mthreg&rdtodjiu^t-MV 
U'hit  imvi--  rL<c«jvod  u  tmuriikge  porlioa  luid  ailiti  b&vv  not  iJways  a  rigLt  to 
their  ieguS:  share:  JarhamL,  p.  254;  Anffroy,  p.  665.  —  .\piK>intnient  /or  a 
Bmall  buim:  "MonlpeUier,"  55.  (ihc  cUil<In;n  niusl  be  roDVfnUtJ  *iUi  liiu). 
"TmiloLwe,"  123,  a,  b,  c,  d.  ed.  Tanhf:  the  mother  can  disinheril  her  chil- 
dren,  the  fubher  iniiiil  leave  them  at  least  5  mua  lio  order  to  slto-w  that  he 
has  not  rorgoltcn  themf:  Tanlif,  "Dr.  Privi  au  XIII*  a."  p.  tVS  Icrror):  Ln- 
Wi,  XI.  3;  Sole,  2i5,  "Meta,"  8,  &;Henm,  5,  4.41;  "l5ec.  Cim>,  TuU  ,'" 
■138.  "Itiscayt;";  a  trw,  a  "real,"  w  a  tile.— Soroe  Cuetoms  of  the  .Soutb 
OimniBe  6  true  reservaticm:  "  Bord.  A.  C,"  S9,  94,  145;  "N,  R,  H^"  Ib'JO,  400. 
— Ttftly  iPertiU,  IV,  105J:  the  CuHtaras  often  do  away  with  the  lugMj  share 
("Aoflte,"  V,  Q,  53;  "In  thia  raiiDtry  there  is  ao  form  or  image  nf  the  IorkI 
Bhare");  but  they  do  aot  allow  the  suns  to  be  left  out,  and  the  mother  con- 
oot  take  from  them;  in  Venice  tfav  legal  share  cooi^iaLs  of  onc-third  of  the 
pcKse&Hioos. 

'  P.  lie  Fonlainex,  34,  10:  "It  would  be  too  crael  and  inhiunan  for  anybndy 
to  aay  that  a  father  could  pvc  all  his  chatteb,  nioi-ables  and  jointly  a(;((uirM 
property  to  uny  one  of  hia  children  that  he  wis.hed  .  .  .  ihia  would  hv  con- 
trary to  the  written  Uws,"  Here  out-  jsww  Rt  once  the  imprint  of  the  Komaa 
eyBt^ni-  fY-  alaa  BeatimanoiT  lot.  AJ.  At  Liligfi  a  custouuLry  third  pttft,  Brilt, 
p.  726.  Cf.  also  P.  <U  FatOaisiea,  34,  1  H  wj.  The  lettaltshare  woa  all  the 
more  neeeseary  for  the  vaungDr  children  because  the  right  of  primogeaiture 
left  them  with  very  LtUe.  BoiaomuU,  p.  307. — Vf.  "Cout.  Not.,"  ■^'Et.  do 
St.  Louiit,"  I,  10. 

'  f.  de  fonUtint»,  34,  30;  tfra-umanoiT.  12,  17  et  ■eg.,  ,^7;  70,  6;  "Joatioe," 
p.  225;  "  Gr,  Cout./'  II,  40  (p.  3&*i;  "  L.  d.  Dr.,"  no.  931;  Baulnrit:.  I,  \m, 
and  Charomioa'  notra  {Oder  of  1558.  loS.'l.  etc.);  "A.  C-.  Paris." silent;  "  K.  C..'* 
29K  (one-half  uf  the  hrrtMhtaiy'  ehare  of  efwrh  I'hild);  Dumn^in,  "Caoa.,'* 
20,  35:  UuniK,  Ftrriin.  «ti  ■•Parie,"  SUS;  Guhint.  "Conf.  (£m  0»ut.." 
tW„-  Kohler,  p.  272;  see  Guyot,  R.  de  Lacomhe;  PoOtier,  "Don.  totre  vifc," 
212.  —  Cf.  the  'lower ofchildren;  see  Cu|/o(,  (11;  "NomuA(li«,"399  (cu&tonuuy 
third,  fitting  marriage). 

»  P.  de  Fontninet  loc.  eit.:  Rieard,  "Don.,"  no.  1463. 

•  P.  do  Foniainu,  34,  10;  Beaumnnoir.  12.  20.  Cf.  '•querela  inoff.  Usi." 
at  Rome,  Girard,  p.  857;  and  in  countries  oi  written  law  annulment  of  the 
will  in  case  the  peraona  cotitted  to  ibe  legal  ghar«  are  passed  over.  "Onl."  of 
1735,  51  et  aai.  la  countrira  of  OuatonM  the  penon  entitled  to  lIib  legal 
ehare  has  nev«r  any  nght  to  aoythiag  exoepting  bia  legal  share.  Cf,.  how- 
ever, provisioud  "ab  init«."  Ao  t«  Germany,  sae  SUffit.  V,  238. — Jutm* 
prud«ooc,  at  least  aFt«r  the  sixteenth  (century,  hod  no  diHiculty  in  admitting 
o£  actions  for  the  annulment  of  wills  for  the  bcneht  of  the  heira  becauao  m 
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part  for  the  benefit  of  "needy  near  relatives,"  that  is  to  say, 
descendants  and  ascendants.'  or  even  in  the  sisteenth  centurj'  de- 
scendants alone.'  They  were  given  a  riffkl  to  maintenance  affecting 
the  movablea  and  acquests,  and  this  right,  which  was  not  very 
exact  at  firat.  became  fixed  after  the  manner  of  the  Roman  legal 
share.  The  judge  determined  the  amount  (during  the  period  of 
fieaumanoir)  in  such  a  way  that  the  "heirs  could  live  reasonably 
and  have  tlieir  maintenance  according  to  their  condition  in  Jife."* 
Differing  in  this  from  the  reservation,  which  tends  to  keep  the  pos- 
sessions in  the  family,  the  legal  share  is  to  be  accounted  for  by  the 
duty  between  near  rclati\  es  of  mutual  assistance;  it  is  the  supreme 
accompiiahmefit  of  the  obligation  to  support.*  In  the  fourteenth 
century  the  amount  seemg  to  be  fixed  by  custom  at  half  of  tlie 
movables  and  property  acquired  jointly,  at  least  if  one  is  to  be- 
lieve the  "Grand  Coutumier  de  France";  '  this  figure  is  found  once 
more  in  the  sixteenth  century  in  the  Custom  of  Paris."  If  the 
legal  share  was  impaired,  the  reduction  affected  gifts  ^  as  well  as 
legacies,  so  as  better  to  assure  maintenance  to  the  one  who  had  a 
right  to  it.  Conversely,  the  right  to  the  legal  share  only  existed 

usdiu  idimw  or  iwMtios.  by  connBcting  them  ffitb  the  Roman  law: 
i/.  Bernard.  "Obti,  de  Droit,"  p,  593;  sw  Ferri&t,  Ouynt:  D<mal,  3,  1,  5,  25; 
PMter,  "Don.  tajt.j"  BO.  W;  V^urWc,  "TmiU."  5,  3.  "Ord."  qI  Aug..  1735, 
Art.  47.  As  the  Qi\li  Code  ia  eiiebt  aa  this  subject,  a  will  cvuld  p&ly  ba  AH- 
Ttullci  to-day  for  obvious  fraud. 

'  P.  lU  Fotlainea,  1 1 ;  Bfaunianoir,  12,  20.  Cf.  excluflion  of  nsoendanta 
from  (ii'fs  und  ppi>junal  nictongings:  CHoksou,  "lost.  Anglet.,"  II,  27.'<. 

"  'Taris,"  298;  Decliinition  of  Feb.,  1731,  34  et  mi.:  see  Ferrikre  (bibl.). 
Id  countries  of  nrjtlen  law  th<;re  is  a  legiil  aliare  for  the  benelil.  of  asc^ndimta 
[one-third)  anii  evea  for  the  benefit  of  brvnthera  and  »l-itcr»  if  the  decea-sed  ha.i 
appointfui  Bs  heir  a  "peTBona  turpis."  Spectaj  lUriBprudcntie  of  th-e  Parlib- 
tiient  uf  Toulouse,  ibiii.,  Argou,  11,  13;  BotMonade,  28S. 

'  Beaumanoir  12,  37;  70,  5.  Elaewlicre  it  ia  eugg^tcd  tHftt  the  Stranger  be 
^vptl  t h6  saia6  ehars  OS  tbfr  «kild,  Bmumanoir,  12,  19;  P.  de  Panlaina,  34,  IQ. 

*  T\v:  ebllgatioii  to  in^p^rt  i^.vktiDg  betweeo  relatives  ie  cr.nneittal  vrith 
the  Roman  law  tiv  our  iM  ituth'irs  fse«  Ftrriire,  bibl.);  "Trapt.  univ.  jur," 
VIII;  Surdim,  "  Dc  Alimpntia";  FtrrnrU,  "Bibl.  Canon,,"  see  "Alim,"  k.\*a 
Rrimanisw.  auch  as  Vint,  etc.;  P.  At  VUcaya,  XXIII,  but  it  was  also  included 
in  the  old  Cu.-(tflmar>-  law.    Theses,  for  eiainple,  (I'fiiy.  etc. 

'  "Or.  Cout.,"  II,  -Hi  rp.  364);  a  text  staudinK  by  itself;  does  it  contemplate 
the  dL^poaal  of  hie  or  ber  shinre  of  the  cohud unity  made  by  one  of  ihs 
cpoiues? 

•  "Psm,"  298,  Cf.  "Auth.  de  trieat©  et  ^wnisw";  "Nov.."  18,  US, 
followed  in  eoufitriE^  of  written  taw  aod  lA  90td«  of  tbe  Cystoma  (" It^'ima," 
"  Meluo."  etc.);  "Pelrus"  I,  10. 

'  Reduction  in  the  following  order:  "imiveranJ  "  Ineaoiw  (orfEBniral  Eegaciefl, 
no  distinction  being  made),  apeeud  leRaeies,  giflH  "inter  vivos"  or  marriase 
portions  {see  GntiiK,  8,  2).  brfliuning  ivith  the  neiwt  nsecnl  one  (even  gift*  to 
the  Church).  jtVa  to  the  appointment  by  contract,  aee  the  "Ord."  of  1731. 34,  36. 
Controversy  in  cane  of  the  ini^olvency  of  the  dtmee.  _  The  real  action  against 
third  parties  whi>  have  acquired  part  of  the  in!b«ritaaoo.  The  legal  ahare 
should  be  paid  in  kind. 
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in  case  the  reservation  were  insufficient; '  if  four-fifths  of  the  per- 
sonal beiongiQgs  were  equal  to  a  half  of  all  the  possessions  (in- 
cluding personal  belongings),  the  person  entitled  to  the  legal  sharp 
eould  claim  nothing  out  of  the  movables  and  property  acquired 
jointly;  if  the  four-fifths  were  equal  to  a  quarter,  the  legal  simre 
was  a  quarter;  and  so  on  and  so  forth,  AloreoVer,  when  there 
were  several  persons  entitled  to  the  legal  share,  they  did  not  t*ke 
the  half  of  the  inheritance  in  one  lump  in  order  to  partition  It 
among  themselves,  but  each  one  of  them  was  entitlefl  to  half  of 
his  hereditary'  share,  because  the  legal  share  was  iiidividua], 

I  517.  B7  what  Eight  did  one  collect  thit  Legal  Sharef  *  —  As 
heir?  or  as  near  relativcn  rather  after  the  manner  of  a  crclitorf 
Two  systems  here  came  slowly  into  existence,  the  first  in  countries 
of  written  law,  and  even  among  many  of  the  jurists  of  the  countries 
of  Ciiatoras;  the  other  was  rare  excepting  in  countries  of  Cus- 
toms,—  First  Systein.  " Legit ima  est  pars  bojiorum,  non  hfrrdi' 
tatis."  ' -"The  "inheritance "  includes  the  assets  and  the  liabilities 
which  are  inheritable;  the  "properties"  are  what  is  left  onre  ttip 
debts  have  been  paid,  or  even  that  which  is  outside  of  the  inlierit- 
ance,  such  as  things  already  given  away.  He  who  has  a  right  to 
the  properties  is  not  seised  of  them  like  an  heir,  is  not  compelled 
to  acc^i  the  possession  of  the  inheritance  in  order  to  claim  thero, 
and  is  not  held  for  debts  "ultra  vires."  There  is  no  need  to  accept 
the  inheritance  in  order  to  "  take  steps  for  the  reduction  "  of  gifts 
and  legacies.  One  may  keep  (by  way  of  an  exception)  the  legal 
share  with  which  one  is  invested,  even  though  one  has  received 
gifts  from  the  deceased,  provided  one  renounces  all  right  of  sue- 
cession.  So  also  one  is  autliori^ed  to  keep,  if  there  be  occasion 
to  do  so,  the  "disposable  quantity"  (by  the  same  right  as  a 
stranger  to  whom  it  had  been  given  would  ha^-e  had);  which 
means  that  a  man  might  cumulate  his  legal  share  and  the  dispos- 
able quanrity.  The  legal  share  is  reckoned  upon  what  remains 
after  having  paid  the  debt^  and  funeral  expen.ses;  the  one  entitled 
to  the  legal  share  is  not  treated  as  a  preferred  creditor;  but  he  is 

'  Bcaumanoir,  12^  18:  P.  dc  FrmtainM,  34,  10. 

'  Aubcy  awl  fluu,  Vll,  §  liS'J;  DePiclof>ilK,  XIX,  noe.  47  fi  m.;  V<K*W«i 
"R.  h.  Dr.,"  VllI,  682;  XIX.  245  (reproduced  ia  "Milwisw'^);  Dramari^ 
"flibliogr.  du  Code  Civ." 

•  Ritanl,  "Don,,"  1463,  contrastB  the  resCTvatiom,  lo  which  «ne  Km  % 
right  03  hfir,  and  Wit?  I(^;q1  shftre,  "vhioh  U  AspeciuJIy  dp|K>nd?Dt  upon  tho 
fiwt  that  the  beneficing  is  on©  of  the  phildren  and  the  ahlivation  whifh  is  ir>- 
ciunbent  upon  a  father  to  leave  BUBtt^nance  to  those  whoio  he  has  brought 
into  the  world";  PtMhUr,  "Dott.  Wat,,"  no.  ISS. 
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not  held  for  the  debts  of  the  inheritance  out  of  his  own  assets 
(unless  he  has  accepted  the  inheritance),  nor  ont  of  properties 
which  have  been  given  him  by  the  deceased  and  are  subject  to  be 
reduc:ed,  for  these  do  not  form  a  part  of  the  creditor's  security.' 
—  Second  system.  "Nemo  legithnam  habet  nisi  qui  heres  eat."  ^  — 
The  legal  share  is  confused  with  the  inheritance  like  the  reserva- 
tion whose  complement  it  is.  Thus  one  is  seised  of  it  by  opera- 
tion of  law ;  *  one  has  a  right  to  it  only  on  assuming  the  character 
of  heir,  and  one  is  held  for  the  delits  "  ultra  vires"  of  the  inherit' 
ftnce  unless  one  has  accepted  under  the  priviJegc  of  inventory. 
But  the  logical  consequences  of  tliis  system  were  not  all  accepted, 
even  by  its  partisans.  It  was  admitted  that  no  one  could  claim 
his  lepal  share  by  way  of  an  action  for  reduction  of  the  possessions 
■which  had  been  bequeathed,  unless  he  assumed  the  character  of 
heir  in  the  same  way  as  thouph  the  reservation  was  concerned. 
The  child  who  had  received  a  gift  or  a  legacy  should  not  have 
been  allowed  to  keep  his  legal  share  of  the  possessions  which  had 
been  given  or  bequeathed  to  him  in  case  be  renounced  the  suc- 
cession; but  he  was  authorized  to  do  so  in  imitation  of  the  first 
system.'  and  he  waa  allowed  to  have  the  ciunulation  of  the  dispos- 
Eble  share  and  the  legal  share,'  The  person  entitled  to  the  legal 
share  did  not  have  to  contribute  to  the  debts  of  the  inheritance 
out  of  the  possessions  arising  from  the  reduction;  for  it  was  said 
they  only  re-entered  the  inheritance  in  an  entirely  relative  way, 
with  relation  to  the  inheritance  alone,  and  not  with  relation  to 
the  creditors  of  the  deceased." 

§518.  The  Revolution  and  th»  Civil  Code.  —  Far  from  con- 
templating the  proclamation  of  the  freedom  to  make  a  will  (a 
natural  corollary,  it  would  seem,  of  Individual  ownership),  the 
Eevolutionary  .\3semblie'i  came  almost  to  suppress  the  will,  — 
the  theoretical  lawfulness  of  which  they  contested  and  the  effects 
of  which  they  feared  in  practice,  —  to  put  in  its  place  the  new 

'  The  iiction  Tot  the  attainment  of  the  legal  share  drwa  not  make  one  the 
heir.   C/.,  however,  "Nov.."  115  Mid  92:  Furgole,  "Teat.^"  c.  8, 

'  Uieard,  IU7;  D^ifKJ'Uin,  on  "Paria/'  125,  1  (I,  884).  Cf.  "Nov.,"  US, 
e.  3. 

'  DufTOuit*!  "Cons.,"  3ft,  12;  on  "Btrry,"  18,3;  Boiisoftedt,  278. 

«  Potkier,  "EteQ.  CTitwvif8,"no3.217,  226;  "Don.  test.,"  no.  189;  soe  Cwyat. 
1,  3j  7,  3.  The  man  who  renounwa  in  order  to  keep  the  gift  that  hi;  has 
repeivpd  IB  ineliidad  in  the  number  tipwn  which  the  reckoning  of  the  legal 
ehsre  is  based:  BoUmnmie.      292  (difficulties). 

^  Exeeptin«  in  the  Custumsof  Rbsolute  equality:  "PariB,"  307;  "Orleans." 
273;  "  Ord."  of  1731.  .34;  Ricimi.  "  Don.."  9711:  lehrun,  2. 3.  1 :  PfltAicr,  "  Don.," 
217.  —  Dunwulin's  theorv;  Ginoulhiac.  op.  eit.\  Citenot,  p.  205. 

'  Ricard,  "Don.,"  979;  Letmrn,  2,  3,  1,  3S  (Order  of  1685), 
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system  which  they  had  inaugurated.'  A  memorable  discussion 
on  the  right  to  make  a  will  took  place  in  1791  in  the  Constituent 
Assembly.'  Mirabeau  (in  the  discourse  which  death  prevented 
him  from  delivering),  Tronehet,  Dupont  de  N'emoura  and  Kobe* 
pierre  upheld  the  thesis  of  Rousseau's  "social  contract,"  that 
"Ownership  dies  with  the  man."'  According  to  them,  the  rig^ht 
to  make  a  will  13  oontrarj-  to  nature;  the  freedom  to  m,ake  a  will 
is  also  as  injurioua  to  the  State,  because  it  facilitates  the  for- 
mation of  the  great  domains  of  the  aristocraiy  of  nobles,  as  it  is  * 
fatal  to  the  family  because  it  encourages  the  despotism  of  tlie 
father  over  hb  children,*  and  because  it  gives  rise  to  jealousy  and 
hatred  between  the  latter  as  a  consequence  of  the  inequality  of 
fortune.  They  did  not.  however,  go  so  far  aa  to  propofie  that  the 
right  to  make  a.  will  should  be  abolished;  but  they  wished  to  re- 
duce the  amount  which  could  be  disposed  of,  —  Mirabeau  to  om?- 
tenth  of  the  possessions,  Tronehet  to  one-fourth.  Cazales  and  a 
few  orators  from  the  South  defended  the  system  of  the  countries 
of  WTitten  law  wHth  sufficient  fiuTg>'  for  the  discussion  to  remain 
without  any  immediate  lesidts.  In  their  eyes  the  right  to  mukr  u 
wiJl  was  as  natural  as  the  right  to  sell  or  mortga^,  the  elfeirts  iif 
which  are  not  limited  to  the  life  of  the  owner.  One  only  wwka 
and  eeonomiiies  and  aetjuires  wealth  in  order  to  be  Me  to  dis|Kise 
freely  of  the  jjosscssions  which  one  has  acquired.  This  is  an  in- 
disprnsabte  attribute  and  one  of  the  most  efficacious  sanctions  ol 
the  paternal  power.    Finally,  the  inequality  of  partitions  arouses 

'  LnJfTTitn,  "Hiot.  d«  Princip«e  de  la  IWvoI,,"  p.  222:  fimAcr,  p.  201: 
3M*!o.i3d*,  p.  350;  A-OnTi,  p.  W3;  Soffnat,  pp.  213,  350;  inwi,  "H.  R.  H.,'' 
1901,  606. 

>  SumminK  up  in  Aron,  "N,  R.  H.,"  1901,  478.  Cf.  "Areh.  Parlem.," 
XXIV. 

*  AJmiMgvieu,  "Esprit  des  Lois."  23,  B,  15  (the  father  is  not  held  boiuKi  la 
leave  his  fortune  to  his  children:  ne  is  under  no  further  obligation  lo  thorn 
aft^r  he  has  brou^t  them  up).  The  llieory  of  Grotiue,  according  to  which 
intestate  aucccsaioii  vius  noibiag  more  than  an  implied  \rillj  waa  ia  favur  vt 
the  frcedum  to  bnjuetkth  bv  will, 

'  The  RevQluUon&ry  Iftw?  declared  that  immorai  or  oolanful  coiulitigaa 
lOseTt^  in  f,i(tn  (coat.raxy  to  the  law,  by  which  Ibt'He  <'0[|ditiotM  wetv 
annulled)  or  in  wills  shoiJd  be  trpa(»i  bb  though  they  hoii  never  exis tod,  in 
order  thAt  individuals  ahauld  aat  revivi^  in  th^ir  own  int«re8t»  iiuttilutioiu 
which  had  been  atwliBhed :  I^ws  of  Sept.  5-L2,  1701;  ath  Brum.,  yey,r  II,  Art. 
1;  17tliXiv.,yearll.  Art-  12;  Civil  Ctide.  /Vrt.900;  JiarUn.  -Thftw,"  l&*r. 

'  "He  woo  only  rapecta  hia  father  becauae  he  hopee  for  a  (creater  ahara 
of  his  auccesHion  cornea  pretty  near  lo  aHuiting  with  impatieni-e  tiw  tuna 
when  he  ehall  take  it,  and  pretty  near  to  hatin);  his  father."  AobwfMfn^ 
April  5,  1791.  It  ia  cenuin  that  pwd  ^ooa  need  no  rewarcla,  axkd  that  baa 
sons  will  always  be  mt-t  with,  whether  or  not  Ihc-re  exi^tu  freedom  to  dispoat 
by  will,  iiut  how  taahy  aLhera  there  a.Tv  upoA  whvm  the  EwwpWl  4t  bdac 
duinherited  has  its  efleotl 
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the  industry  of  younger  sons  and  allows  of  extensive  farming, 
which  is  only  advantageous  in  certain  lucalities.  As  we  see,  the 
question  of  the  right  to  make  a  will  was  bound  up,  in  the  thoufthts 
of  the  members  of  the  Constituent  Asaembly,  with  the  question 
of  the  right  of  primogeniture  and  tt-udt-entails,'  The  ideas  of 
Mirabeau  and  the  majority  of  the  members  were  the  inspiration 
for  the  laws  passed  by  the  Convention,  of  the  5th  Brumaire  and 
the  37th  NivSse,  year  II.  They  allowed  one  to  dispose  by  gift 
or  lepacy  only  of  one-tenth  of  one's  possessions  if  the  deceased  had 
heirs  in  the  direct  line,  and  of  one-sixteenth  if  he  iiad  collaterals' 
This  minimum  quantity  could  not  he  conferwd  upon  one  of  the 
heirs  by  way  of  a  gift  as  a  reference-legacy;^  this  had  the  effect 
of  preventing  parents  from  stripping  their  children  fpr  the  benefit 
of  one  of  them,  and  it  aiso  favored  the  parceling  of  the  prof)- 
erty.  The  right  of  granting  as  a  gift  was  tlius  found  to  be  re- 
duced to  almost  nothing.  In  the  reaction  wliich  took  place  against 
the  philosophical  and  political  tendencies  of  the  Constituent  As- 
sembly and  of  the  Convention,  this  system  was  abandoned  in  order 
to  substitute  for  it  a  compromise  between  the  rights  of  the  in- 
dividual and  those  of  the  family.  This  was  the  natural  termina- 
tion of  the  course  of  the  old  legislation,  and  one  which  rather 
agreed  with  the  common  opinion.  The  Law  of  the  4th  Germinal, 
year  VIII  {March  25,  ISOO),  allowed  one  to  give  or  bequeath 
one-fourth  of  one's  possessions,  if  there  were  less  than  four  chil- 
dren; one-fifth  if  there  were  four;  and  so  on,  reckoning  the  donee, 
in  order  to  determine  the  quantity  which  oould  be  disposed  of, 
one  child  more;  gifts  by  way  of  reference-legacy  for  the  ben- 
efit of  those  capable  of  inheriting  were  authorized.  The  Civil 
Code  had  but  to  simplify  these  rules  (Art.  913  el  seq.).  This  law 
gives  the  name  of  the  "reservation"  to  the  portion  of  the  inherit- 
ance which  cannot  be  disposed  of,  understanding  by  this  that  it 
is  a  fraction  of  the  intestate  succession,  and  that  one  must  be  the 
heir  in  order  to  have  a  right  to  it.  However,  the  modern  institu- 

I  The  c\iaU)Tnary  tradition  in  favor  of  the  preservation  of  the  pOiSsesaiona 
in  the  family  was  fiiret  of  all  banad  entiroly  upon  the  idea  of  family  joLnt  owner- 
Bhip:  following  this  it  found  a  support  to  the  feudul  Hystem  (right  of  primogeoi- 
turc');  and  finally  it  seemed  to  be  justified  to  a  certain  extent  by  the  intureBt 
of  the  mfinarchy  ilndt  (cntaih). 

'  Law  of  the  Sth  Brum,,  year  II  Art.  11;  Law  of  the  17th  Nlv.,  year  II, 
Art.  16  el  ac/f.  Sec  for  more  iletails.  tvnd  on  the  Hubject  of  nanceliaK  gifts, 
the  authors  cited  anle.  Aa  to  diaiuli'eriting,  Brandt,  op.  cii.,  p,  8S|  and  Decree 
oi  March  7,  1793, 

>  Law  of  the  £th  Brum.,  year  II,  Art,  S;  Law  of  the  17th  Kiv.,  year  II« 
Art.  9. 
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tion  is  not  justified  because  of  the  old  idea  of  the  preservAtioii 
of  posseiisions  in  the  family,  but  by  the  duty  which  near  rela- 
tives have  to  sustain  and  help  ooe  another;  m  fact,  the  collateniU 
have  no  right,  the  disposable  quantity  varies  according  to  the 
number  and  the  quality  of  the  heirs  wlio  are  ijiterested;  Andt 
fitiftlly,  the  reduction  alfects  gifts  as  well  as  legaties.  This  sy^t 
had  only  approval  in  France,  until  the  school  of  Le  Play  ^  caiii9 
to  claim  the  freedom  to  make  a  will  as  it  existed  in.  England,' 
with  the  object  of  restoring  the  paternal  authority;  and  until 
the  socialist  schools  had  attacked  the  right  to  make  a  will,  anJ 
even  intestate  succes^on,  because  they  are  hostile  to  individual 
ownership.* 

'  netuils  in  Baigsonade.  pp.  362,  664;  Albert,  p.  785.  "ThJse"  upon  tba 
family  posats-aiona  or  the  IiomcsteadT  Vcnldal,  t'ttUt,  Serret,  elc. 

'  Knjluli  Ikv-    Frecilnm  of  ilLjixMui  by  will,  rlghl  of  primoKenltur?  uid 
BiilwliliHioiia  (eai-aila) :  Bucli  are  ihc  inosl  noticeable  (iharacleristjca  of  the  Enj 
lieh  eysUna  of  HUCcesHion  uf  our  own  timea.    The  freedom  to  dLspoae  by 

<>ll«  to  (liSpOdO  by  ft'ill  tr{  Ofio's  t^fiureii  in  Boca^;  a^imilation  undf^r  ChvhV 
II,  of  military  tenure  to  soiiaBe  tenuris)  i  Coke,  '*  liLst.,"  !I,  ^2.  In  Uie  timfr  ol 
CliinvUie  ^l,  7)  it  wiis  forbiriJen  trj  iLypose  of  immovables  by  will;  one  couWI 
only  give  "inter  vivos"  a  rcaionnlilif  portion  ("quandajn  parLotn  tPtrw"!  ia 
order  U>  fumisb  a  inarriaRe  jwriiun  for  unp's  daughtHr  *ij  by  way  of frunk&t- 
moiRn."  etc.  The  chattels  weredivid!c<l  into  three  parts,  —  onelorllic  widow, 
niHjtlipr  fiir  the  heirs,  ami  the  thin!  for  the  dwcaaed ;  it  was  only  this  last  por- 
tion which  could  be  boquealhcd  (as  to  thiij  divlaioa  cj.  "^hore  of  Lhe  Dead," 
%  VJO,  irapni,  of  ttiia  chapter).  AmonK  the  Anglo->Sujconri  it  wad  already  men- 
tioanl  by  Bede:  PMock  arul  M-tiUand,  11.  217.  Mitgnn  CWta,  1215,  c.  20^ 
also  g»ve  the  widow  and  children  »  rignt  to  a  rt-JUdo^ble  ehnre;  fimdona 
fo,  60  el  ttq.  If  one  of  thi?  parlies  does  not  «xiat  tht-  di\'i3ioTi  ytiL  takes  plaov 
hy  thipdfi,  and  not  by  h&lv«a.  But  Bradon  telln  ua  thai  even  in  hi,s,  time  ia 
l^odon  there  existed  b.  special  custom  allowing  relutivea  to  dkpoae  fre^ 
of  their  moviiblo  possiGHsiotis:  "Wert*  it  not  for  tliis,"  sbj-h  he.  "not  a  RitJHtf 
would  seek  to  (-nrich  hinvip'lf:  and  hifl  ehiFdren,  who  would  he  sure  of  havinR 
thf  father's  fortune,  would  live  in  dcbaucherj-."  Cj.  I'ltUuck  (ind  StaULinii.  Il 
350.  Thu5  it  ia,  uo  doubt,  tlwl  ihrouKh  specifd  customs  the  rule  of  fiarlilion 
into  thirds  coinc  to  V'  ithaaili>neil,  FiUhtrhcri  maintairm  etill  that  the  If^n] 
Bharb  -cxittrt  by  virtue  of  the  "coosuetudo  regui";  but  after  hia  time  it  ia  oSy 
mvt  witli  ae  an  c:tception.    A$  to  immovobl'^s,  for  a.  liniip  they  foold 

only  be  disposed  of,  &t  least  by  ACt  of  lust  will,  by  ilnlinnit  iiii-tlioda  (tnd  hf 
having  recourse  to  the  practiw  of  U9*a,  Wo  have  seen  that  from  tho  titot 
of  the  Tudom  this  waa  quite  otherwise.  The  frwdom  to  dispwte  by  wiD  w 
IhtiH  CHlablinhed  In  England  through  a  reaction  of  »  national  charactci  i 
\l»  iDNtiFutions ;  but  in  uuitioK  with  entail§  and  the  right  of  priracwem 
it  has  lost  some  of  ita  imporl-anee.  CJ.  Hoimnl,  "Anc.  Lois,'  I,  2$4.  288: 
"Cout,  AnKlo-Norm.,"  II.  1.39,  -145;  III,  2?2. 

»  Menlkn,  "I*  Droit  de  toftter."  ISfll;  yAv^fcau/i.  "Th^ie."  18»  f"  1«  Pri». 
ripo  de  la  Propri^l^  indiriduclle  devant  I'.^aHcrobl^  Coos^tuantir  ">, 
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i  519.  Sj-atpm   of  the  Huaband'a 
"Mundium." 

5520.  "Pretiam  Nuptialc"  or  Ger- 
manic Mmiage  Portion. 

6  521.  The  Ciift  oX  the  Monuag  or 
"MtjrRetigttbe." 

i  522.  Eomaa  Man-ia*!?  Portion,  "Fft- 
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(  £23.  Rights  cf  thi;  HiuLiand  during 
UiG  Marriage. 


J  524.  t>iss<itution  of  MarrlnRe. 

S  525,  The  Same.— (A>  The  "MoT- 

gengalje." 
§  526.  The   Bame.  — CB)  The  "Pre- 

tium," 

5  527.  The  Haior,.  —  (C)  The  Dkpooal 
of  Ibe  Short  brought  by  the 

Wifp, 

5  528.  Righu  of  the  Wife  oi-er  Pro- 
perty aciqTiired  jointly. 


§  519.  Syatem  of  the  HuBband's  "  Mundium."  —  Just  aa  in 
the  old  Roman  law,  where  t!ie  woman  waa  "in  manu  maritl,"  so 
in  the  old  Germanic  law  she  found  herself,  body  and  possessions, 
under  the  "mundium"  of  her  husband;  '■  this  was  a  natural  con- 
sequence of  the  old  organization  of  the  family.*  In  proportion  as 
the  latter  gives  way,  —  and  there  is  scarcely  need  to  say  that 
evolution  has  varied  according  to  peoples,  and  we  are  here  too 
often  limited  to  systematic  outlines,  — ■  the  rights  of  the  woman 
come  to  light,  little  by  little.  Sometimes,  as  in  the  Roman  law, 
certain  possessions  are  taken  out  of  the  husband's  power  {aeparaft 

I  "Cod.  Dipl.  Laagob.,"  I.  134,  no.  71  {in  769);  "Cartul.  Lang.,"  no.  18; 
Tkhftnin,  tui,  48.  The  LombArd  law  h*re  sho-ws  us  a  bc]iitt.-d  phase  of  evolu- 
tion; it  is  in  this  form  that  we  make  use  of  it;  do  not  p'reteiid,  as  we  hare 
been  reprD&chcd  with  doinc,  to  ^caeralize  its  eolutioiis  in  order  to  extend 
them  absolutely  to  other  barbiirian  peoples:  BrandHeona,  "Arch.  Oiur.,*' 
87,  2. 

'  Cf.  especially  as  to  the  evolution  of  the  Germ&nic  la.w,  tJeusIer,  §  134 
fbibi,  and  diacuasion  of  KjTitenis).  The  \"igoroiia  synthesis  that  ia  found 
there  shows  how  hard  the  problem  is  and  how  for  vre  are  from  being  ia  accord 
aa  to  the  details,  had  even  as  to  the  whob. 
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mainlenance);  sometimes  there  is  formed  a  partnership  of  pos- 
sessions between  t\te  spouses,  which  is  more  or  less  extensive 
{comntuniiy  of  posses^vms) ;  in  the  former  case  the  right?  of  the 
husband  are  restricted  to  certain  possessions;  in  the  second  case 
they  extend  over  all  the  possesMons.  In  the  primitive  system,' 
which  13  a  system  without  communltT,  there  can  scarcely  be  any 
question  of  the  possessions  of  the  wife;  there  only  exists  one  in- 
heritance,  which  la  in  the  hands  of  the  husband.  But  from  a  very 
early  time  —  from  the  time  of  the  establishjiient  of  the  barbarians, 
it  would  seem  —  three  classes  of  possessions  over  which  the 
woman  has  claims  are  distinguished:  the  Germanic  marriage  por- 
tion, the  gift  of  the  morning,  and  the  marriage  portion  iu  the 
Roman  sense,  or  the  share  brought  by  the  wife.' 

S  520.      PHtlxim  Nuptial«  "  or  Oormanic  Maxrlage  Portion.'  — 


>  We  shall  not  reconsider  the  c«1ebrat«d  passage  of  Tacitiu,  18,  which  lioa 
b«en  fio  widely  ditjcuntied,  Cf.  "Acad.  1^.  TouKnue,"  1900,  109.  And  as 
opposed  toil:  Lefthvrt,  11,364;  Meipiial.  "N,  R.  H.,"  1898,  p.  165 (an  int«re8t- 
ing  iiaaljBts  of  the  old  Germwiic  epio  poems,  the  "Edilas,"  ''Gudnm");  I  tj«T« 
not  gonerflJiie  and  come  to  the  concluswn  with  the  author  that  "tho  womuii 
kveim  li£T  poss<:ysio!W  tind  can  leuve  lior  husband  at  her  will."  Brunhild  lu 
well  a*  Frpdeconde  seem  to  me  not  to  Rornc  under  the  generid  rule.  Cf.  aa 
lo  the  Celtic  law.  CoUinet,  ■;R.  Gelt.."  1898  3'20. 

'  One  finds  a  matrimonial  ayalem  whicn  recalls  that  of  the  barbarian 
laws  in  the  Babylonian  Code  of  Hammourabi,  about  2250  d.c:  "M^iu. 
de  la  Dilfrg.  en  Pcrge,"  JV;  -Textes  Elamitea,"  'Jd  seriea.  by  V.  ScM{.  10CI2; 
Wiitckler,  "Gwctwt  Hajiuauraba,"  1902;  DareeCe,  "3.  dea  Sav,,"  Mrit- 
nrr,  "lU-iU,  ».  altbabybn.  Frivatr.,"  1893;  "Beitr,  Ass^Tiologip,"  1808; 
"  N.  R.  II.."  1S8$,  Hi  (th«  iiot«s  of  DuoaaitUD) ;  G.  Cohn,  "QiXQUs  Hointnur- 
abid"  1903. 

'  "  Uod,"  and  afterwards,  at  leaat  Ln  the  ninth  cpnturv  {Thfiwin,  bm.  1 75, 
179;  "Capitul,"  eoe  Index  '"Dotaliciumj."  "  Dntarium,"  "t>oariiim").  '■  Don». 
lift  nuptial  is,-  "  Bponsalilia  iargitaB."  '  sponsalicium,"  "Aatifaeltim"  (aat*- 
nnptia!  mil);  rhti-ann,ao.  4S,  "  Wlttemon,"  ■•«-idem"  ("Burg.").  "Weolunna" 
(.Anitlo-Saxon),  "^-itthum"  in  the  later  law,  cf.  the  Gothic  "vidan,"  biodr 
"wette"  in  modern  German.  Cf.  "  vidnum,  Mcta"  {Lombard),  cf.  "MiTthr," 
"  Lohoj"  modem  German:  "medfio"  mfans  "meia-fro"  ("pccua  );  "  Mumhf 
kct"  (FriaoDB);  ".Scaet,"  '  ceap,"  "ej-ft"  fAnido-Saxon,  mifoniag  "pr»"tiuni."  — 
"Tanado,"  "laodono"  {etymolofo  -  ^ne nw cit.,  p. 547)  only  in  tht-  Fraak- 
uh  fortttuls;  Mare^tff,  II,  15,  16;  M^rkel.  15,  17,  19,  22;  Bignan.  6;  Ztrimer, 
"N.  Areh,.,"  VI,  33.  — "ArrhK,"  TMtvnin.  no.  IGS;  "L.  Wis  ,"  we  indt^;  Dm 
Cangt.,vi.  Idler Cata]onian don uracntii  ("screix," mnaning inL-ruise)  — "Omu- 
lum.  Roman  custom  of  betrothals:  "Cod.  TlMkKl..''  3,  .i.  5  («)  and  Cod^freK, 
on  llus  TerluUian,  "de  vel.  vire.,"  10.    .Syrio-Roinan  book  45;  Miaeu^ 

'■Reichsr  ■'  225;  ftontre,  no,  219;  Zeumer.  "Forra,,"  p.  163:  TAAwnin.  no. 
ITT;  P.  yiejo.  5,  1,  4;  '■oscle,"  "oclage,"  "ou§cIage";  aee  HoffutOM,  Oupat: 
VitiUt.  421.  810;  JUtiMalaw,  130;  Esmnn,  "M41.,"  62;  Ueynial,  "N.  H,  if,/' 
181M1,  .527;  Stouff,  "  N.  R.  H„"  1887,  249.  Taeittta.  18;  TvrtuUian,  "  ad  uior.," 
2,  8:  "  Nov.  Thfod.,"  J,  14,  1,  4  {g^U  "abt«  aupUoe,"  as  contnwtod  with 
the  ",yiera  doe");  P<imen,  21,  3;  "Burg.."  62,  ?;  "Wie,,"  3.  2,  8;  5,  S; 
8,  1;  ej.  4,  S,  2;  "Ep.  «gid,,"  3,  5,  1  (registration  of  marriaHe  portion);  "L. 
Rom  Cur.,"  2-4,  20;  26,  l,rte.;  "Sal.  Cap  extr  ,"  7,  "Rib.,''  37;  ^.  Anftrt, 
1  ("Dos,"  meaning  "libellug  dotis").  Brunaer,  "FrSnk.  Rom.  Dw,"  &4A, 
showB  how  the  word  "dos"  has  changed  in  its  meaning  and  is  used  in  tha 
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(A)  This  ia  the  purchase  price  paid  by  the  husband  to  the  relatives 
of  the  wife  on  the  occasion  of  the  betrothals  in  the  primitive  law.^ 
It  belonged  absolutely  to  the  retativea,  and  the  wife  had  at  first  no 
claim  over  it ;  from  her  husband  she  received  the  gift  of  the  morn- 
ing; from  her  relatives,  a  few  articles  of  clothing  or  ornament; 
these  constituted  her  entire  assets.  —  {B)  But  the  law  of  the  sec- 
ond stage'  reversed  the  rdles  byipving  the  woman  all  or  a  large 
part  of  the  "pretium," '  which  wag  changed  into  a  marriage  por- 
tion (called  "ex  naarito");  whereas  the  relatives  only  had  a 
small  portion,  or  were  even  reduced  to  the  ajnubolical  price,  such 
as  the  sou  and  denier  among  the  Franks.'  The  providing 
of  B  marriage  portion  is  none  the  less  always  considered  as 
a.  requisite  condition  of  the  validity  of  the  marriage;  the  wife 
■whose  husband  has  not  gi^'en  her  a  marriage  portion  is  only  a  con- 
cubine; and  the  Church  compels  this  doctrine  to  prevail,  so  much 
so  that  tlie  law  of  the  Ripuarians  '  and  a  few  other  barbarian 

barbariiui  texts  to  designate  the  posBeasiooa  pven  by  the  husbuid  to  the 
vile  at  the  time  of  the  m^iiiRo;  he  has  espocially  insisted  iipoo  the  cuatom 
of  the  Lower  Empire,  —  alreaily  pointed  out  by  Esinein,  "M£l.,"  p.  66,  — 
-n-)iich  was  to  appoint  as  one's  marriage  portion  the  antenuptia!  gift:  "Cod. 
■mod.  3,  5,  13;  "Nov.  Th^od.,"  II,  U,  1.  'A  (in  439J.  Thus  is  to  be  ac- 
counted for  the  precept  of  Valentaniaji  HI,  "Nov.,"  34,  9;  and  of  Majorien, 
"Nov.,"  6|  9,  acco-rding  to  which  the  marriose  portion  should  not  be  leas  tlinjii 
the  aoteauptial  gift,  Cf.  "Wb,,"3,  1,  5;  BraadileoDe,  "Don.  pr.  u.,"  1892: 
■'Aroh.  Giur.,"  B7,  2. 

'  "Sajt.,"  40;  "Bai."  7,  6;  "Wig.,"  3,  2,  8:  4,  B:  "Burg.,"  12;  "AUm^" 
64,2;  " *:thelbert,"  77.83:  ^'Ina,"' 31;  Casswdore/'VBi.,"  Prwwpe,  "De 
B.  G  ,"  IV,  20;  Indore,  ■'^Orig,,"  I,  24;  Grimm,  "R.  A.."  421.  CJ.  "mun- 
djum  and  "meta,"  in  the  Lombard  lawa:  PertiU,  III,  314;  "mundr"'  in  the 
Bcandioavian  law:  DnresU,  '"Etudes,"  348.  etc.;  Glaaon,  "Inst.  Anglet.," 
1,  116;  Theses:  Roche.,  1890;  Lafmixofk,  1902;  Joly,  "Dr.  famitiaJ  dana  I'ls- 
lamisine,"  p.  79. 

*  A  ycry  irregular  formatioD,  made  with  hesitatiioii  and  Buryivala,  and  of 
very  diverse  datea  according  to  locality;  Braridiliorie.  "Arch.  Giur.,"  S7f  2. 

'  Marriage  portion  coflferred  by  dflivtn-  {Rcttire,  220,  228;  Stouff,  account 
of  tte  "Rttpiiolst.  I'rk."  in  the  "Mm.  det'liZst,"  1901;  dclivety  of  the  inarriiLge 
portion  to  the  wife  with  a  wisp  ol  straw,  with  the  hands  and  the  mouth,  ]>ub- 
liely  upon  the  rotid  of  the  empire)  or  "per  cartam":  "Rib.,"  37;  Rodire, 
219  et  SM.  ("Libelli  dolis").  C/.  Brunner.  op.  fit.,  and  "Rora.  und  Germ. 
Vrlumde,  1880.  Necessity  for  the  "gcatiB  alligatio"  for  the  antemipi.ial 
^t,  mid  even  for  the  marriage  portion,  coatmry  to  the  Justinian  law,  whicb 
even  diapenaes  with  ihc  neceaaity  for  resistering  the  antenuptial  gift;  "Cod. 
Thtod./3,  5  ("Int."  and  "Epit.");  "F.  Andec.,"  1  C"N.  Aroh.,^XI,  328); 
"Sen.,'^311.  40;  "Bitur.,"  15:  flontre.  221 

'  "Burg,."  66  (partition  by  third^i  if  the  wife  baa  neitber  father  dot  brothers); 
86,2;  62;  6!>;  42;52;  F.  Lmdf^ihr.,  li,:  "Rib.,"  37;  "Alam,."  55;  "BaL,"  H,  7: 
"Cnut,"  II.  74;  "JElfrod,"  12;  "Roth.,"  178  and  on  "Liut.,"  89,  114,  126 

anq.  Under  Rotharis  the  wife  has  &  right  to  the  "meta"  aa  an  exception; 
under  Uulprand,  m  a  gcnend  rule,  and  then  her  parents  only  receive  a  aym- 
bolical  price  (4  deniera:  Pumagalli.  "Cod.  dipl..''  6S,  in  853);  Rvx,  ''De 
dote,"  1852:  BmruiiUmie  "Aroh.  Giiir.,"  67,  2. 

•  "Rib.,"' a?,  2;  SOhoI  (cf.  "Wergeld"  of  20O8ol,fuid  "Rib.,"  36,  U:  2fi 
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laws '  established  a  legal  marriage  portion  if  there  were  no  mar- 
riage portion  given  by  agreement.  The  (niBtotn  of  the  marriage 
portion  "  ex  marito  "  is  to  be  accounted  for  '  outside  of  the  Kuinaa 

held  o(  caltle  or  4  horaea,  etc.);  "Alam.,"  .W,  3:  40  sol;  "  Bui.."  li,  6  el  Btq.; 
7,  14.  On  ihe  ""jiislir-ift"  «(  the  Bavarian  law  cf.  AdkT  op.  cit..  nnil  accnuin 
pvcn  by  Bru'iricr.  lirawier,  "Z.  H.  S.,  O.  A,."  1895,  2;(1;  "Forerh,,"  A>s2l 
"Fr.  r.  Dfis.,"  5(19  et  mq.;  "  Festg.  f.  D,,"  H  et  xeq.,  niaiaULtiiH  thai  amonK  tit* 
Satinn.-^  in  the  abscQce  u[  a  Hfxx^iaJ  agreeiDCDl  the  majriuge  pnrtioa  us  itfiial 
to  ono-lhirii  of  the  poBseaaiona  (movftblw  OF  _itisi[tio\-«blist)  of  the  hii^buod, 
aii(l  diiit  tb6  WOt^  "t«rtiu"  ui  eveb  the  U>chni(Mi.l  term  di^igiuiiting  this  vua^ 
Kimary  murriaae  [mrtiun:  Panlesm*,  "Dipl.,"  no.  179  (^ixth  eenturyj;  Mae- 
culjfc,  11,17;  Tkefenin,  aas.  53,  175,  179  (In  833,  etc.);  "Cart.  Langnh.," 
"M.  G.  U.,  L.  L.,"  IV,  595  ("tortia,"  marrij^e  portion  of  the  -Saliaus,  jtni 
"guartn,"  raajriagB  portion  of  the  Lombards).  Jn  the  "C»p.  exlr,"  oE 
"L.  Sal.,"  7  and  8,  the  marriage  portioa  of  02  "aola"  or  onc-baW.  ia  per- 
haps tlto  customary  "Wrtia,"  for  it  sewai  that  it  is  «iual  1o  tiDP-lblnl  of 
tbp  ^i^'r^I}^el  J."  and  the  ''  Werjjcld"  itaeU  correjpctnds  to  the  viUun  of 
a  free  nian'^  3bar«  of  land  ("Uufe"J.  According  to  Ficier,  III,  'i7i 
el  ttq.,  tbii  aorma]  marriaKe  portion  la  ooe-half.  Ifirtnlrr,  II,  ^10,  It 
it)  cuTioua  that  this  qtlalilitj'  of  a  third  shoilM  bp  ei^actlv  eqilB4  Ui  tilt 
ri^hl  which  the  widow  has  avft  at^^uesta.  CJ.  po*l,  "Xiotnst  of  0ti9- 
tlurd,"'  and  anle,  "SbaJe  of  the  Dead  :  '"Ano.  lis.  d'Anjou,"  «L  Marnier, 
i  75. 

'  If  there  is  no  inaiTia^t>  portion,  then  there  is  no  marriage,  and  the  chil- 
drra  axe  iUegitimatc:  Maj^irien  "Nov.."  6,  9  (in  (Oriental  prw«leiils, 

hfUtcU,  ■'_'R*ithsr.,"  "225).  Atlnough  abrogated,  by  Scvcrus  in  403  llie  rule 
wna  applied  in  Gaul.  Ijettcr  from  Leo  Che  Great  to  Ruaticua  of  Narbcmns 
in  or  459  (Afn/urt,  VI.  mi),  received  in  "Capit.,"  VII,  1U5  fVI,  133; 
VU,  170,  389,  4*1;  4.  -J),  m  (imlMi,  2d  p.,  C.  30,  q.  5,  c.  8  (pretwided  Council 
of  Aries,  nnie,  Chap.  11,  |  101):  "  Nullum aine  dolre  tiai  conjugium."  Mor- 
jorirn  h(ul  in  mind  the  Romtkn  inarriiiRC  purtion;  Popv  Lw,  ihv  Mttmupliul 
pit  "in  dntcin  rwlat'ta,"  tht>  later  coi'l<Mi!Wtic!d  eourcea,  and  the  Germ^nio 
iiiiirTiiutP  jMirlton  (up  to  the  twelfth  rontury):  "Wis,,"  3,  1,  9  (JCtwifi;  12,  3, 
8;  fapiett;  37;  "Cod.  ThSnd.,"'  3,  7,  3.  Tho  "  LLbelli  dolLs  Raiilrc.  no-. 
2U)  i-l  Kf).,  inrlude  cvt-ry  sort  of  minfiuring  of  ninrrtii«e  portion  by  the  huslitiii(l 
ii|Kiii  tlie  wife.  According  to  the  G*rma.nii!  eonreption  of  roarriujp',  if  th<-r« 
were  an  betrothals  there  eould  be  no  reKulBx*  union,  or,  at  any  rate,  no  booor* 
able  union:  Darealr,  "Ktudes"'  309,  321. 

'  Tlic  antenupUal  ^ift  of  tne  I^wcr  Empire  is  deri'ved  from  the  very  oant* 
mon  linage  of  the  ^ving  of  preeetita  by  the  huAhand  to  the  wife  bofon*  th« 
marria^ei  this  u&a^  itsHf  iri)tinnled  in  the  morriatw  !>y  puri.-ha»v,  \Vhjr 


did  it  h  ecomiS  generally  iii?<^pW<l,  nnd  why  <li<l  it  ETCnr  int^  a  rnC"''^''  KMtH 
•IjR  Don  du  Fi&nd^,  '  "T\\biK 


'M6\.;'  p.  88;  AfOteid,  "Itdchar,"  p.  25i&;  Z-irrt^iit 
;^\mi\  Le}rbvTt.  11,  223;  Mtyttiat,  "N.  It.  H.,'* 
18<J7.  134  (scari^ity  of  paraphernalia):  OartsU^  "Etudes,"  4t.  The  BunuB 
praelict'  was  readily  blend»l  crith  the  B.'U-barinn  law,  which,  lilte  nuuiy  nf 
thp  old  Icxislaiioat,  tran.<tformpil  the  pvirchaso  price  into  a  marriagfl  portioft 
for  the  benotit  ol  the  wife.  The  preambles  to  the'  formula)  conferrUiK  mai^ 
ringe  portjona  invokes!  the  "Lex  Roinonn"  nod  the  "coruuetwln  iHiei,*" 
which  were  in  acrord  with  one  another  in  spilt-  of  the  diverifciMie  b«iwreO 
their  iKHirciM.  Vf,  B<Khiivmn,  "C^>rpus  juris  Abcssinomm."  1890,  Dait:^*, 
"Etude«."  4,  etc.;  ihn  marriage  portion  |p\-c(i  by  the  huaDand  ta  mat  vrt^' 
in  KF^-|)t  (with  the  iupremaey  of  the  wiit^  in  the  household  vhieh  gTMtlT 
sesjiditliKM  the  Grwital,  among  the  Jews  under  the  name  of  "KlieUmb*  ' 
(a  minimum  of  200  "lousea"  or  deniem  for  the  daufchtef.  and  100  for  ths 
widfiw,  Talmufll,  among  the  Arabs,  among  the  Hindua,  and  in  thp  Cau- 
pa.'ju^.  whpro  sinrc  IKtMi  the  father  gives  the  daughti-r  onMbird  of  thr  nri'^ 
thut  ho  hUB  rccdved  for  her:  tJanoteaa  and  LelourricuT,  "Kabyh*?,  11, 
155. 
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and  barbarian  precedents  in  two  ways: '  (a)  having  become  a 
widow,  the  wife  would  have  found  herself  without  resources  at  the 
mercy  of  the  husband's  heirs,  and  almost  in  the  same  situation  as 
a  slave;  the  tnarriage  portion  from  the  husband  assured  her  better 
treatment  and,  if  need  be,  proWded  for  her  maintenance;  (6)  under 
a  system  where  all  the  possessions  of  the  wife  passed  to  the  hus- 
band, where  they  were  all  merged  by  the  marriage  relation,  and 
wliere  the  woman  had  no  paraphernalia,  the  Germanic  Dmrriage 
portion  seems  like  an  equitable  compensation  for  the  benefit  of  the 
wife;^  the  husband  appropriates  for  her  a  portion  of  his  estate 
in  return  for  what  he  gains  over  her  poasessiona  or  with  the 
assistance  of  her  possessions;  this  motive  became  more  presaitig  in 
proportion  as  the  rights  of  inheritance  of  the  wife  assumed  im- 
portanee  and  a  portion  of  the  acquests  had  to  be  conferred  on  her. 
Originally,  undoubtedly,  the  marriage  portion  "ex  marito"  only 
consisted  in  mo^'able  objjects;'  but  deeds  and  formuEae  contain 
long  Uata  in  which  there  figure,  together  with  gold  and  silver, 
horses  and  clothing,  pieces  of  land,  and  even  domains  with  the 
slaves  who  cultivate  them.^  Among  the  Lombards  and  the  Visi- 

*  These  reaeonB  seem  to  us  to  result  rrom  an  analysb  of  the  inatitution. 
FormulcB  and  deeds  simply  consider  the  inarriEige  ixjrtion  ns  the  neceaaarj' 
consequence  of  marritige,  a  n-quisite  condition  for  its  renulajity  fl  mftiry 
you,  and  thai  is  why  1  pve  to  you).  Cf.  Hoiiire,  no.  240;  no.  238.  The 
flcprwioB,  "pro  &moTe  duleitudinia "  {RotHre,  no.  22Q,  2^2),  ete,,  allinde?  to 
the  "Pectus  maritalia."  —  that  U  to  say,  to  the  lawful  marriage  ascluding 
DOncubina^,  Cf.  Lffdture,  11,  42S;  Hmtaier,  11,  1294:  the  huDbtiLnd  shows  by 
these  mefuia  that  hia  Vife  shull  b«  "loco  fllim,  socio  vitJD,"  In  N'orwny  the 
increase  of  the  nmniage  portion  or  the  "tilgiof"  conferred  by  the  husband 
gmerally  consists  one-WW  of  the  marriage  portiioi].  The  Jewish  "Khe- 
toiiba"  swms  mkndcd  to  prevent  the  husband's  abusing  hia  right  of  repudiat- 
ing his  Tinfe. 

•  This  is  the  idea  wVuch_  could  very  well  be  expressed  by  the  won!  "  taitodo" 
of  the  FriinkLih  forniitlip  if  one  were  to  aeoppt  the  rettihiK  of  "tfinta  donu" 
in  Pertain  (iocHmetits  in  the  aelL-ic  of  a  igift  that  ia  the  equivalent  of  the  njirriage 

Eartion.  It  in  too  bad  that  neither  thi^  reading  nor  this  meaning;  seem^  to 
e  correct.  But,  [raving  aside  all  (jueation  of  terminnlofnr,  it  ia  nevertheless 
tme  that  the  Gernionic  Inar^ii^5G  portion  has  become  the  "quid  pro  quo"' 
for  the  Roman  marriage  portion ;  it  is  Quite  eertain  that  the  prospect  of  having 
a  large  marriage  portion  must  have  determined  the  betrothed  man  to  ^haw  his 
generosity.  However,  they  did  not  go  so  far  aa  to  say  that  the  two  marriage 
portions  must  be  eoual.  and  the  Germanic  marriage  portion  fltill  continue 
to  be  given  before  the  marriage,  in  the  same  way  aa  tnc  Uoinan  antenuptiiil 
gift,  to -which  it  waa  similar.    Cf.  "Wis.,"  3,  I.  5;  Cntar,  "Bell.  GaL"_Vr,  20, 

*  ry,  the  escluaioil  of  the  wife  from  suene^Blon  to  the  Innd.  Origin&lly, 
the  vife  only  baa  a  marriage  portion  consisting  of  movables  and  a  right  to 
the  "BefeitE,"  that  ts  to  cay,  a  right  not  to  be  expelled  from  the  eonjuga.! 
hearth.    Fost,  "  Dwelling-houise." 

•  RozSn-e,  noa.  219  et  teg.;  ThA'enin.  nos.  17T  fU  "villffi"),  174.  Gals- 
winthe  rereivea  five  towns  in  .^quitaine,  among  others,  Limofies.  Ca.hora 
and  Bordeaux  ("Capit.,"  ed.  Bor.,  I,  13).  The  Jewish  "Khetfluba"  was 
ooly  actually  paid  at  llie  time  of  the  dissolution  of  the  marriage. 
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goths  a  maximum  which  the  marriage  portion  could  not  exceed 
was  fixed  in  imitation  of  the  testamentary  "  dlspo^ble  quantity."^ 
§  521.  The  Gift  of  the  Morning  or  "Uoreeog&be  "  '  consisted 
orijiTially  in  merely  a  few  simple  gifts'  wbich  it  waa  cuatornaiy 
for  the  husband  to  give  to  the  wife  the  day  after  the  marriage.'  It 
consisted,  on  the  part  of  the  husband,  in  a  ratification  of  the  con- 
jugnl  union,  a  renunciation  of  the  right  to  repudiate  his  wife  in 
cases  where  according  to  the  biblical  expression  she  did  not  6nd 
favor  before  him;  these  case*  were  those  in  which  she  bad  undis- 
closed defects.'  and  one  of  the  latter  among  many  of  tbe  priini- 
tive  peoples  is  the  loss  of  virginity;  thus,  they  sometimes  called 
the  "IMorgengabe,"  "prctiwm  pntmium  virginitatia."  '  In  the 
Christian  reaction  against  the  facility  of  divorce,  the  gift  of  the 
morning,  losing  its  early  reason  for  existing,  was  changed  into 
something  which  corresponded  to  the  Germanic  marriage  por- 
tion; '  like  the  latter,  it  included  movables  and  immovables,  and 

*  "Liut."  7  Cin  717)  (" morpncap "  of  one-fourth  or  more),  SS  ("meta" 
of  400  or  300  "boIs"  ai  the  most),  »ccordiiig  to  the  position  of  the  in-lcmMd 
parties:  Ptrtile.  Ill,  3\Q\  "Wia.,"  3,  1,  S  ("CliiDdaswiod")  ia&U:  ooe-unth 
of  the  husband's  poasMaiooa.  Cf.  "Ulp.,  Reg.."  15;  Zfumer,  "N.  Arob.," 
(oc.  ai.;  Brandilcane,  "Afch.  Giuf,."  87,  2. 

*  Griff.  Touri,  IX,  20:  "t&rn  in  aala  quatn  ia  morffADcgiba,  hoc  Mt  matv- 
tjnalidono";  "Rib., "37;  ■SSthelbert,"  SI);  '-Kolh.,''  199,  ete.i  see  Du  CoHfl*, 
HaltAUi.  "Morgengabe"  k  femiaiue,  but  the  barboriaa  laws  say  ''ipmitn 
morgincip";  Thfrenin,  no.  178;  Gmgler,  "  Dd  Md™.."  1843;  Zeddcotur, 
"II  Dono  di  Matlino"  (Florence!,  1SS6  [  'MiBcelJ. ');  UniaUr,  U,  297; 
Sdtroeder,  "Gut.,"  I,  106;  ffufcer,  IV.  SSff. 

*  ■'Alam,,"  65,  6;  the  amount  of  12  "aols,"  and  the  vrife  eel^Iishes  tlw 
cxisten.ce  o(  it  by  Bwearing  frith  her  hand  upon  her  breast:  Huber,  IV.  355; 
"Sal,."  102,  ffewei*. 

*  Paaaiag  from  hand  to  hand:  "Rib.."  37. 

*  The  engaged  muk  did  not  even  know  his  betrothed  u  a  gener^  thing. 
Cf.  MBhometttn  customs. 

'  Cf.  Juvmal,  VI,  109:  "quod  prima  pro  nocte  datur."  —  .\b  to  the  impor- 
laitrt  connecteii  witn  virginity^/,  "  Dcut  ,"  ixii,  14  «I  »&}.  Quoer  proinsioD  of 
the  CapituUiT  of  757,  10;  "  L.  WallifD,"  11, 20;  Mithdet,  "Orig.,"  p.  58;  "  Tria- 
lanet  laeult'^';  ".^ethelbirth '*  77;  Wettermarck,  p.  S41;  Pmt,  U,  64;  PalQe, 
m,3l7;  ffeviler.  II,  293  (bibl.);  " .Main.,"  63.  Wldowa  werecDtitU*!  to  the 
"MorKengabe";  however,  eorae  of  the  more  recent  Cuatoma  ("Aupbuurg," 
"BAle  'i  would  not  pvc  it  tc  Lhem  b«sufls  of  a  hatred  for  Bccood  iaarriaAea[ 
when  otloired  to  i^idowa  it  ia  BomeUaiea  g^rea  the  same  gf  "AbenduSe, 
at  gilt  ff  the  evening;  Otenhhiggtn,  "Stud.,"  76  (.Switierland} ;  imira, 
'■R«ht.,"  182.  "Morgengabe"  given  by  the  widow  to  the  man  whoaj 
marries  tf  he  is  not  a  widower:  if  ubn-,  IV  ,  380.  —  Perhaps  we  must  look  upon 
it  a  fiort  of  composition  to  be  paid  by  the  huab&na  aa  a  coiiBequeiie«  of 
the  abduction-  Heuiler  sees  in  it  rather  aa  honor  that  is  doiw  the  wife,  a 
sign  that  she  will  not  b«  treated  as  a  eiaw.  but  aa  the  mi^treai  of  the  houac 
ftne  treasure  of  the  "  XicbeluD|;en  "  was  the  "Mor^eofabe"  of  Kriembilt). 
Darette,  "Ettidea,"  106  (Peraians);  288  (Sweden:  a  giving  before  12  witnessea 
and  a  price  var\'i[ig  according  to  the  etaUoa  of  the  Bpouoes);  32i  ("lioTA" 
in  Norway):  "NW.  Et.."  239,  370  (Wales). 

'  The  "Moigffflgiabe"  is  met  with  to  tbe  case  of  irregulAt  uoioos,  tbus 
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not  mere  objects  for  the  use  of  women;  ^  it  ended  by  becoming 
merged  with  the  marriage  portion  (together  with  which  it  was 
mode  use  of)  in  order  to  become  dower* 

§  522.  EomanMarriage  Portion  <"  Dm")/' I'aderflum,'""Mari- 
taetum."  *  —  (A)  The  share  brought  by  the  ^.-ife  consisted  first  of 
all  in  clothiag  and  ornaments  exclusively  used  by  women 
("rhedo")/  the  only  inheritance  of  which  she  could  not  be  de- 
prived. —  (B)  When  she  was  recognized  as  having  more  exten- 
sive rights  over  the  paternal  inlieritance  the  share  which  she 
brought  was  increased;  over  and  abo\''e  her  trousseau  she  had  & 
marriage  portion  in  the  Roman  sense."  This  is  the  "faderfium" 
of  the  Lombards,  the  "maritagiuiu"  of  the  Anglo-Saxons.  Some- 
times her  parents  gave  her  her  share  of  the  inheritance  ^  in 
advance,  at  the  time  she  was  married,  and  sometimes  she  had 
already  received  the  inheritance  to  which  she  had  a  right 
as  a  consequence  of  the  previous  death  of  her  father  and 

differing  Crom  the  "ppetium":  "Roth.,"  221,  CJ.  morganatio  marriages, 
Qftte.    The  "Schwabcn^p.,"  1, 20,  mAkcs  it  a  privilege  of  the  nobility. 

•  For  real  delivery  is  substituted  a  writing.  Aiaong  the  LoiDbarda  the 
"morpncap"  should  not  be  more  than  one-fourth  iAdetg.,  3:  one-eighth) 
of  the  present  and  future  poaseaai&na  of  the  husband;  "Liut."  7  (in  717), 
103:  prohibition  agaijiat  the  huaband'u  giving  the  wife  more  than  ehc  has 
received  "in  diem  votonim  in  mopfio  et  morgincap";  "Burg.,"  24;  42,  2. 

*  Loml>Bj4  Iftw:  deeds  of  ItiH,  ''pro  met44/'  i,e.  "(!u#rtft";  874,  875,  etc. 
"Fonil.  Wiaigot.,"  no.  20:  conferring  of  ma.rriage  portinin  in  hexameler  vcrsea. 
'•Tr.  d'.^delot,  587:  Galswinthe  received  tciwoa  "tatn  in  dute  f\najR  in 
morgan egybft."  Huber,  IV,  3S0;  a  deed  of  I2S2  ("dote  sen  dotalicio  quod 
vulgariter  dicitur  morgangaba");  however,  there  are  survivals  of  it  even  to 
QiUr  time,  i6.,  381;  "Sehwubensp.,'^  18. 

•  "R«th.,''  1S2;  "fader,"  meaning  father;  "flo,"  meaning  "pecus,"  19ft, 
201. 

*  "L.  Henrici,"  I,  1,  3,  4,  70,  22;  "T.  A.  C,  Norm.,"  3;  GlarwiOe,  VU,  1; 
see  Ihi  Cange. 

'  "  Rhodo"  (tronaseau,  cf.  post,  the  Oerman  "Gcrade";  Itely,  "corredum"), 
derivtjd  from  "rftt,"  weaning  ''BUpellejs":  "Thur.,"  2,  4: 1,  7;^'L.  Fr.  Cham,," 
42;  ••Burg.,"  51,  3  and  4;  Sfl,  1;  14, 6  and  14,  4.  C/.  "Sal.,"  59;  "Cap.  extr,," 
7;  '■.Uam-,^*  55;  Lmbo,  "Cod.  Berg.,"  I,  620;  FfrUie,  111,  312;  Dtlmmler. 
"Formelbuch,"  p.  96.  In  the  fifteenth  century  the  Dithmarees.  (Friealandj 
BliH  marry  their  nlaughters  without  pving  them  any  marriage  portion:  Hano- 
leau  and  helourneuz,  "Kabylie,"  ll,  1G2,  294;  thi  Cange,  sc«  "troBctlua"; 
Dir.  "de  leg.,"  32,  32,  6. 

'  Was  there  a  delivery  to  the  huaband  of  the  things  comprising,  the  mar- 
riaKe  portion? 

'  "Roth.."  181,  182,  184  iPappcnheim,  "Launejtild,"  p.  9),  180,  m, 
201,  228;  "Uut.,"  1  Mg.,  14,  64,  101,  113;  "Aist,"  1.  4,  5;  Deeds,  for  ex- 
ample c,  S55;  PertOe,  111.  312;  Sriiroeder,  305;  Greer,  Tmtra,  IV,  27  {lai^C  mar- 
riage portion  of  Galawinthe);  VI,  45  (the  marriaee  portion  of  Rigonthe, 
daughter  of  FnSdfigonde,  carried  in  fifty  oarts);  "Sal.  Cap.  -eirtr.,"  14;  Mar- 
cidfe,  II,  10. — Di'4i3>he riling  in  case  of  the  daughter's  marriage  without  the 
con-ient  of  her  parejita:  "Lmt.,"  119  (imperative  proviaion);  "Burg.,"  12,  5; 
"AlaraV'  57  (miaallinnce).  —  Cf.  Girts  made  h^eira  in  default  of  male  heira 
in  the  Greek  law,  Beauchei  op.  at.;  "Erbtocbter"  of  the  German  law. 
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mother.'  The  progress  made  in  the  rights  of  inheritance  of 
women  13  one  of  the  most  important  factors  in  the  evolution  of 
the  system  of  possessions  between  spouses.  By  making  a  sister 
the  equal  of  her  brothers  the  wife  was  made  more  like  her 

husband. 

§  52.3.  Rights  of  thtt  Husband  during  tbrn  Harria^e.  —  In  the 

family  communities  such  as  those  which  existed  under  the  Bu> 
^undian  law,  the  community  of  inheritance  did  not  allow  the  wife 
to  have  anj'thing  of  her  own  (excepting,  no  doubt,  the  "  omamenta 
muliebria");  her  possessions  were  mingled  with  those  of  her  hus- 
band; products  and  lands  served  to  increase  the  common  assets.' 
Under  systems  which  were  less  strictly  those  of  the  community 
the  husband's  "mundlum"  earned  with  it  consequences  which 
were  similar  in  certain  aspects  and  different  in  others."  In  ap- 
pearance, at  least,  there  was  but  one  inheritance;  the  pfjssessions 
which  composed  it,  whether  they  came  originally  from  the  wife  or 
the  husband,  were  subjected  to  the  administration  ami  the  enjoy- 
ment of  th«  latter.^  He  bad  Llie  power  to  alienate  movables  (ex- 

'  IrclAnd:  tUe  authority  in  the  houBebo!4  belongs  I0  that  om  of  the  spoUsts 
who  contributes  thii  liirgGst  ahare:  Darnle,  "Etudes,"  324. 

*  Huber,  "Hbt.  Grundlage  d,  «hd.  Gilterrpchta  d.  B^itiot  nwidf^W," 
1884;  "Gesch.  d.  Sehweii.  Privatr, IV,  349;  Heusler,  II.  301.  Th#  ■  mm- 
munis  f&cutta^"  of  llw  Tather  und  the  chilidrpn  indudes  thi'  i^hnre  contributed 
by  the  wife,  which  she  vna  no  longpr  witbJraw;  14,  4  Cc'.  Huher.  IV,  Sftl,  3; 
Schrocder.  ■*Gilt-,"  299-  Bntiner,  "Z.  S.  S.,  G.  A.,"  1893,  1041;  she  has  m 
righl  to  a  poriioa,  a  child's  ahare  of  the  common  iiroptrtv.  ff.  Si,  02,  74. 
Cj.  "Alam     91.  9.5,  53,  55;  "Pikctu.-i,"3i  Wu6«r,  IV,  35->lbibl.>;  Pom,  11,  IM, 

>  AincjQg  th«  .\r&bs  before  tho  time  of  MaJicimetuiiiani  the  nifv  naa 
purchased  aad  formed  v,  pwt  of  the  inhpritsnte;  sppaniinE  lo  the  Koran 
she  should  give  hl^r  consetlt  to  the  iDol-ri&ge,  she  lKM?omE»4  Ihe  oimcr  of  ttM 
nuptial  gifl,  kwips  the  enjoyment  of  her  pflmonal  twlonpng*  during  the  in*^ 
ria^c,  and  nijca  not  even  contribute  to  the  expenses  of  the  houscholil:  aha  u 
not  subject  lo  any  authority  on  the  part  of  her  h>u«b&itd.  WTien  3>ic  bwotnu 
R  widow  she  takes  by  right  of  inheritance  a  portion  of  the  husbaJiri'ii  pr<>i)OrrtV- 
The  Afaliian  wife  hoA  tiiua  pasacd  from  extreme  au!)jcrticin  tci  extrcnii'  Tib- 
erly.  t)(irf*tt.  "Etudes,"  61.  Hut  ivo  niiist  not  aupiwec  th.1l  the»e  rulm 
were  nppliiil  in  all  the  Maliometan  eountriea,  C/.,  for  example,  Hanotmat 
and  Lfl..  "Kabylie,"  II. 

'  "Burg.."  100:  "Maritas  facultalem  \psi\ia  amlitTi?"  fRoman  or  Bui^ 
gundLm)  "aicut  io  cam  habet  polegtatem,  it-a  el  de  rfhua  ivuis  habi^vt"  (in 
the  ld»5nee  of  previous  betroihalB).  Cf.  XII,  61.  This  "Novella"  l"N. 
Arch.,"  2.),  2&,>)  ia  made  for  a  period  of  transition  (Roman  morrtaee  portion, 
barbarian  "mundium").  For  .1/,  Lejebere,  II,  442,  this  raniiot  b*  an  ovpr- 
tbrowtng  of  the  old  Bur^ttndian  law  and  the  establishment  of  the  busband'a 
power  by  virtue  of  the  Christian  ideas;  (tlauon.  III,  211;  "Rurtt.,"  1.  42,  4A, 
etc,:  "Cocl.  Euric,"  223;"  '-Mf  knscs  Couture."  p.  25:  "  VVIa.^"  2.  3.  fl;  4. 
2,  15:  Zettmr.  "S.  Xich.,"  24,  06;  Schronta;  "Gflterr-,''  I,  126;  "Rib.."  74; 
tola  ^'bit  text,"  na  it  ia  called  by  Ltbfnre,  11,  445,  ia  very  aignificaut; 
it  atatce,  ia  passing  and  as  a  foregone  coacluaion,  that  one  ran  00  more  con- 
tract with  the  wife  of  aooth^r  petsoo  than  one  ran  iviib  a  e lav*  or  a  child, 
obviously  refemag  to  the  qustomaiy  orgtuuiatioit  of  the  family  in  ot^tr  to 
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cepting  tbe  "ornamenta  muliebria"),'  Every  acquisitioD  realized 
during  the  marriage  belonged  to  him,' ~  fruits,  harvests,  or  the 

juatify  this  statemeat.  It  is  iesiKcIitity  fimong  the  Salian  Franks  that 
Lf/ehvTe,  II.  43"2,  oonteats  the  existeace  of  the  liusband'e  "mumlium."  The 
example  of  Fr^^goDrle  ia  of  tiltlc  value  ina  priyol  <aee  ante,  i  144,  note  2, 
Chap.  11)  I  her  case  wa&  auch  aa  ubaoriual  one  that  it  aoedn  to  be  justified  id 
the  eyes  of  the  Franks.  But  Wb  adtnit  tkat  the  "libelh  dotia"  {Rozih-e,  210 
«(  seq.)  fumishea  him  with  a  better  argument  by  ctmfemcg  upoii  the  wife  the 
owDL'rship,  the  enjoyment  and  the  posaesslun  (either  immediate  or  from  the 
time  of  tha  znarriage)  of  the  property  eatabliaheJ  aa  a.  marriage  jwrtioa  by 
the  huBband.  No  aJluaion  is  made  to  the  "muadium  "  or  Co  ttie  int'ervetitioQ 
of  the  husband  in  the  admloiBtratioD  or  the  dijHposal  of  these  possesfjions.  So 
thut  the  Krajikish  wife  apueara  lo  be  indtpcndeiic  of  the  hu.sband.  having 
separate  property,  with  a  diatinct  inheritance  and  int-ereata,  like  the  Roman 
wife.  Let  ua  obaflrve,  however,  that  uU  the  formuhe  are  not  identical;  aom&- 
timea  the  apouses  must  have  poaaesaioa  together,  or  the  wife  niu.it  hai-e  her 
Piarriitge  portion  if  she  aufvives;  sometlmea  ehe  boa  it  at  once,  but  only  for 
her  Ufe  with  a  reversion  to  her  hLLtbiiDd  or  hie  hetra;  aometimeB  she  ciia  do 
as  she  wishes  with  it.  Thus  the  wife's  rights  vary;  but  apparently  her  posi- 
tion \s  alwa}.-9  the  sairiG,  and  it  is  for  this  reason  that  we  mast  not  allow 
formulae  based  upon  Komaa  models  to  make  too  (creat  an  (mprcsaion  upoa 
our  mind.'!;  they  onlv  express  to  a  certain  exteat  the  law  as  pructL^ed  by  Lhe 
barbarian.^;  this  is  clearly  bcdu  from  the  gapji  ia  them  and  the  absence  of  tiie 
right  to  acq(jQati3,  for  example.  Perhaps  we  should  conclude  from  this  that 
it  viOA  IcKal  to  ^ve  the  wife  &  "peciiliam"  of  her  own.,  jm^t  ub  she  had  her 

Earaphernalia  at  llome;  but  it  would  be  a  caistake  to  coosider  m  coinmoa 
kw  something  wliich  was  only  a  rare  exception  and  a  copying  of  the  civilised 
man  t>]^  the  b&rbiiriAn  of  the  better  clasa  (for  iobtiuicc,  gift  of  "vill»"  and 
of  considerable  domains).  Behind  Ihia  deceitfid  vetieer  lliere  e^iiela,  at  leaat 
for  (he  niwot^,  and  no  doubt  also  to  a  iircat  esrtent  in  exceptional  casat,  the 
old  custom  which  aubmits  the  wife  to-  the  husband  and  doeu  aot  aJlow  her 
to  do  anything  without  him.  Furthermore,  the  wnferrinK  of  the  posMensionB 
Riven  to  the  wife  does  not  neceaiiariiy  imply  a  losa  of  tlieir  enjoyment  by  the 
husband  who  (pvea  them.  The  essential  object  of  the  "libellud  dotis'  waa 
to  make  the  wife's  right  irrevocable:  it  vot»  given  the  same  name  m  the  right 
of  a  purchaser  by  making  use  of  typical  clausea  \RaBikr«,  267  el  leq^;  cj.  1S9 
et  atq.y,  ihia  does  not  mean  thul  the  wife  had  to  act  in  the  some  way  a  pur- 
chaser; she  would  have  lia<1  to  lose  her  statue  of  a  married  woman  in  order 
to  make  that  possible.  Also,  in  "interdonatio  "  charterH  there  ia  nii  intention 
aioAi!  of  the  maiTiage  portion  "sk  marito":  RotHre,  245  e(  etq.;  to  read  them 
one  eoiild  not  doubt  it**  cxistenee. 

'  "Burg.."  51,  4.  Here  we  have  the  gorm  of  the  "peeuliura,"  of  separate 
and  poreonal  belrinwnp*  for  the  wife  (En^nh  and  German  law).  We  have 
juKt  seen  that  perhaps  as  early  aa  the  Franklsh  period  the  wife  also  had, 
as  an  exception,  we  betieve,  poasessiona  Oif  which  she  liad  the  adminislra' 
tion,  and  the  products  of  which  she  kept.  Such  waa  the  case  of  Fr^ddgoade 
fa  very  exaggerated  caae  becauae  of  tbe  fjhartvcler  of  tliia  queen);  Greg, 
r<>vri>,  VI.  45;  10,  79,  Cf.  lx>mbardfl.  Perliit.  Ill,  313;  Darcsle.  "Etudra," 
in  Norway  the  husband  has  the  admlniji (ration  of  Itis  wife's  poeeesBittms, 
but  the  inheritance  of  ftach  of  them  reraoina  separate-,  and  the  wife's  inher- 
itanre  eonsl'^ts  of  the  marrini^e  portion,  the  incren^,.  the  gift  of  tbe  morning, 
and  everything  that  the  wife  acouirw  by  inherilaace  or  otherwirtc.  If  the 
wife  dies  first  the  husband  keeps  tne  increase.    Cf.  iitiit.,  S-IS  (Iceland). 

»  r/.  "Roth.."  184;  "Liut.,"'  .57.  CJ.  past,  "Partition  of  Acquesfts."  How- 
ever. Frgddgonde  kept  for  herself  the  acquests  due  to  her  own  labors,  to 
the  income  from  her  poaflcssions,  and  to  the  pfta  of  her  husband  or  third" 
parties,  In  mutuid  nifta  between  apouaca  the  husbantl  and  wife  ctii^h  ((ive 
the  other  the  acqiieatn  made  during  the-  marriage  "quod  pariter  coiilabor»- 
verimus";  RosUre,  345  et  eeq. 
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products  of  work  ("quod  simul  laboraverunt").'  When  the  share 
brought  by  the  vnie  was  an  immovable,  a  conflict  took  place 
between  the  rights  of  the  husband  and  the  rights  of  the  wife's 
family;'  as  a  general  thing,  the  husband  did  not  have  the  free  dis- 
posal of  them,  any  more  than  he  did  of  his  own  immovables.*  Nor 
was  he  authorized  to  deprive  his  wife  of  the  rights  which  had  been 
conferred  upon  her  under  the  form  of  the  "pretium"  or  of  the 
"Morgengabe."  * 

f  524.  Disiolution  of  Hania^e.^  —  The  various  possessions 
which  were  united  in  the  hands  of  the  husband  so  as  to  form  a 
single  estate,  at  least  in  appearance,  were  not  always  separated 
on  dissolution.  The  tendency  of  the  Barbarian  law  is  rather  to 
allow  the  community  of  possessions  resulting  from  the  marriage 

1  Cf.  "mb.,"  37,  3;  "Alam.,"  65,  2;  "Wis,"  3.  6,  1;  Grtg.  Tows,  X.  29. 
The  wife's  poasessiaaa,  as  well  aa  tho^e  of  the  huabatid,  must  oaaitTr  for  the 
debt*  of  thelalter:  '-Bai,."  1,  10;  "Biirg  ," 65.  CorUm,  "Im."  57;  '■.Etbe-l- 
sUw,"  6;  "Caut,"  U,  7S.  the  wifu'a  "WergdJ"  bdonga  h>  the  buabuid: 
"AIam.,"61;  "Roth.,''  200. 

>  Cf.  in  Viitt  Rom&n  Inw  the  husboDd  as  onncr  of  the  land  inc1ude4  in  the 
majTi&ge  portir-n:  "Burg.,"  100.  Amonj;  the  Jewi  t3)«  marriuge  purtinn 
und  the  "KhctoiibQ"  lire  ud  minis  l«rc(l  by  the  hasbnnd  during  the  na&r- 
riase.  Cf.  as  to  the  Caucasus,  the  wife's  aomini-itratiuiQ:  DareM,  "Nouvdlci 
Etudes,"  239,  268  (iMoDgoIa:  the  wife  freely  diapoeea  of  ber  dowerj,  823 
(Cambodia). 

'  "Utii."  22:  with  regard  to  her  relatives  or  the  judge,  the  wife  who 
alimatea  her  property  with  the  conncnt  of  her  husband,  "  viobnLinm  se  tmsi 
noB  reclmnat'  ;  211;  Thitvnin,  imn.  58,  l4.Si  "Roisin,"  " Formvorschr.  t.  din  V«r- 
tufleeruagsgtBchafte  der  Fraueo"  (Lgmbard  law),  1880  {"Unters."  by  Giarkt); 
l>are^l^;  "Et.,"  p.  310. 

'  The  wife's  riKhtA  jwifouiit  for  lief  frequent  intervention  in  deeds  au4M 
by  her  husband  {ef.  rJiUdren),  Deeds  {Schroeder,  "GUt.,"  p.  VM  tt  »»g.>; 
773,  ihp  hviaband  hAinat;  maiie  a  delivery  to  his  wife,  both  together  deliver 
to  a  third  parly  the  property  that  she  hus  received;  775,  the  bueband  pivea 
what  he  iui*  encepting  the  inurriagc  i>oi-tion  conferred  upoa  hia  wife;  774: 
"O.  et  conjuK  laea  H.  donamua,  hor  eat  quod  donat  conjux  raea  suam  dotisa 
Guam  tradidi  ilii  ante  diebus  nupltis*';  "Rib.,"  37,  3;  during  ibe  nuuriaite, 
coESfripta"  or  "tradila"  poesesisioiis  have  been  uped  tip  ("aimul  conaumi^ 
eeritit"),  the  widow  hue  no  right  U>  reclaim  them.-  and  uadoubtcdly  no  rignt 
to  demand  on  pquivalent  for  thcm :  He^ltr,  U,  314,  349;  TKkvnin,  iu>.  131; 
Huhtr,  IV,  358:  "i^o"  ^wife)  "et  L."  ^huaband)  "MnqKiaivitnus";  tieutUr, 
II  314;  Lefehtte,  II.  433,  €/.  "Acts  of  the  Apostles,"  v,  1:  Ananias  ttoOa  hi* 
property  Jointly  with  Saphira. 

•  Acroniing  to  Brunner  op.  cU.,  the  national  Frankish  law  gave  the  widow 
the  ownership  o(  the  Germanic  marriajEP  jH)rtion,  but  an  ownership  which 
was  limil<-ii  by  the  rights  of  the  chikiren  if  thwe  were  any,  and  if  tht-re  wrre 
none  by  the  right  of  rcventien  tliat  UlonRM  to  the  reliitivcB  of  thp  huebuwi 
who  had  made  the  gift;  in  oaae  the  wiftr  prcdeceitaM  the  huabaad  hsr  heire 
had  no  riithla  to  thi»  property  and  the  hiisbanil  kept  it;  the  "Moraengiibe" 
reti?rt^  U>  the  doRoT  aft^^r  tne  di-.a.t}i  of  the  wifo^  as  to  a^quotSj  tEcT  muet 
have  l»el«np«i  to  brvth  apoiisee  toj^ethfr  excepting  tlwit  they  were  pitfUtiooe<l 
in  the  proportion  of  twn-thirdir  to  the  husband  or  hia  heirs  and  one-third  la 
the  wifp.  Moreover,  the  marriBfte  portion  osLahUahHi  by  oontruet  rami 
have  eicliided  the  rifiht  lo  a  portion  of  the  acquests.  CJ.,  however,  "Festf. 
f.  Demb.''  (right  to  daspoiie). 
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to  coritiQUe  to  exist.'  When  the  marriage  is  broken,  the  disposal 
of  the  possessions  varies,  not  only  in  different  syatems,  but 
according  to  the  causes  of  the  dissolution  of  the  marriage,  —  ac- 
cording to  whether  there  are  (or  have  b&en)  childreo,^  or  whether 
that  one  of  the  spouses  who  survives  shall  remarry.'  We  can 
only  give  a  brief  smnmary  of  this  complex  subject.*    We  point 

*  The  OeiTOBJi  ■"  Beigits."  Thus  is  to  be  accounted  for  the  law  of  the  Thup- 
jnginnfl  n-liibh  declared  th&t  the  mother  Ina-ve^  the  laJiJ  to  her  son-j,  limi  to 
her  daughters  the  "'  Geratle."  She  is  exdmled  from  llic  aucfMasion  to  the  limcl; 
but.  bei!ause  of  her  right  of  "Beisitz"  she  takes  the  place,  in  ftict,  of  her 
husband  at  the  hend  of  the  family  patrimony.  In  Poland  the  wiclow  keeps 
the  cnjoymeat  of  the  fM»a&isioD  ao  long  aa  abe  does  not  renuLrry;  if  she  does 
remarry  ehe  has  no  share  in  tho  mherittince,  but  she  lakes  away  her  bed  irith 
itfl  bcrfiLing  and  any  product  of  her  own  labor:  DareeCe,  "Et,,"  180;  "N.  Et.," 
324;  GUissQJt,  •'last,  Anglet,,"  I,  125;  Joly,  "Th&e,"  p.  132  (aystem  of  the 
"Hiidana"  in  Mahoitietan  law). 

*  Btunrter,  "Z,  S.  S.,  G.  A,."  1S.95,  93,  has  shown  the  influence  of  the  bjrUi 
ti  A  ehild  on  tlie  matrimoniai  system  ("  Kmderzeugen  bri<:ht  Elhe^tiftiint;"). 
In  the  very  old  taw  people  are  married  "liberoruiB  qaioroadoruni  cauaa," 
and  banvnness  of  the  wife  »  a.  juat  cause  for  rapudiation :  "Beu.,"  8,  14. 
Cluttlc [inline  rcpudiatsB  the  daugtiter  of  Didier;  "Mon.  8.  Gall.,"  Ill,  17; 
Hincniitr,  in  Migne^  "  Patr.  Lat.,  125,  734.  So  long  as  there  are  no  chil- 
dren the  nmrriflge  la  only  proviaional,  anJ  it  is  nut  Imrd  to  aee  that  a  pro- 
viHiona]  eyBtem  of  poaseswions  niust  id.-50  pomwi)ond  to  thiw  trial  iif  a  life  in 
common.  Once  the  marriAge  has  boen  scaled  through  the  birth  of  u  child 
the  peijuniary  riRhts  of  the  ^poa««  are  mo'iihedi,  even  though  the  cliild  sh^iuld 
die  before  tne  dis-solution  of  the  tnnrriage,  Thus,  taking  up  the  vnrioua 
periods  of  the  old  law:  {a}  under  the  systera  of  flcparAt^  poAsesaiona  the  rights 
of  the  hugbnntl  accrue;  he  obtains  the  marriage  portion  in  case  he  sunHvea 
(oourteey  of  England);  [b)  the  sepiiration  of  [Mv^sessiona  becomes  changed 
into  a  community;  the  limited  community  into  an  absolute  community; 
the  survivor  takes  all  the  property  (at  leaat  if  there  are  no  children  at  the 
time  of  the  death).  Applicatioaa  of  this  amoni;  the  FriMians:  1st.  Qarbariaa 
law,  "Pu-ctus  Alam.,"  3,  I;  "L.  Alam,j"  S9  (the  child  haa  oiiened  its  eyfss, 
Been  the  roof  and  the  four  walla);  "Boi.,"  15,  8:  "Sax,,"  47;  ^ihelhcrt,  78,  81: 
'■Birg.,"  14.  3,  4  [Brurma-.  p,  104);  " GulBthingslog,"  fi  M.  —  2d.  Feudal 
Fnmce,  Normandy,  Englaoa;  »  diil^  screaming  and  ciyiiig.  —  jws*,  "Rights 
of  the  Survivor."  — 3d.  Sicily  (Norman  origin?).  Absolute  eommunity  par- 
ticipated in  by  the  children:  V.  la  MnnHa,  "Confluet.,"  p.  8;  fininnecfc, 
1,  81;  II,  6;  "^Ass.  d'Antioohe,"  p.  47. —4th.  Artow.  Flanders,  Hainaiit. 
Vemittiidoi.s:  blciod  gift  between  husband  and  wife:  ''Cout.  de  Flandre,' 
ed.  Linburo-Stirum.,  Ill,  509;  Fiuigr,  "Coiit,  de  Haina«t,"  III,  3.53.  —  5th. 
Frisia,  Westphalia,  various  parta  of  Germany,  cf.  Bninner,  op.  cii. — 'Bth. 
Switzerland:  Hubtr.  IV.  356,  437;  "Placit  g^n.  de  Laujianae,"  ed.  Salis, 
p.  58;  "Zfsehw.  R.,"  1903.  226.  ~  Bruntier,  p,  92,  also  b(*w  in  the  period  of  a 
vear  and  a  Jay  a  time  of  trial;  Afiltria,  "Reichsr.,  p.  224  (Ettj-pt):  if  the  wife 
baa  not  becon}*  prei^nant  at  the  «ad  of  this  tune  the  husband  has  a  right  to 
replkliate  her.    Post.  "  Basis  of  th«  Conamunity," 

•  The  majority  of  the  barbarian  laws  contemplated  fltibsequpnt  marriagea, 
and  their  peeumary  consequences:  Urunner,  ''Sitzb.  Ak.  Berlin,"  I81I4,  2, 
12S9  (Tit.  44  of  the  Salic  Law  on  the  "reipus-"  is  only  an  imitation  of  the 
Gallu-lloman  practice.  "Cod.  Th^od.,"  3.  7.  1;  it  ia  to  be  accounted  for  by 
the  idea  of  facilitating  the  marriaKes  of  widows,  which  the  relatives  of  the 
first  husband  might  have  an  interest  in  opposmg:  "Roih.,"  132;  "Bai.," 
U,  6  e(  aeq.;  "Jydffke  Lov.,"  1,  8;  "Gragaa.''^  11,  IM,  162.  "Sal/'  72; 
"Cap,  exlr.,"  7,  8).  Moreover,  the  title  dealing  with  the  reipua  wai 
never  Applied  in  practice:  Capitulary  of  819;  Hcualer,  11.  308;  Poit,  I,  1S5. 

•  Cf.  fieusler,  11,  306  (a  study  of  the  various  barbarian  lawa  in  aucMSdion). 
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out  as  a  stiiking  characteristic  the  appropriation  of  the  posses- 
sions of  t^e  spouses  for  their  children;  this  will  be  found  later 
on  embodied  in  the  rule,  "The  dower  of  the  mother  is  the 
principal  inheritance  of  the  children."  ' 

§  525.  Thw  Same.  —  (A)  The  "  Morgeiirfohe  "  returned  to  the 
husband  who  had  pveo  it,  because  of  its  personal  character.'  in 
case  the  wife  died  or  was  repudiated  for  just  cause.  If  the 
husband  died  or  the  wife  was  repudiated  without  cause,  she  ac- 
quired this  gift  absolutely." 

$  526.  Tie  Sun«.  —  (BJ  The  "  Pretium"  belonged  to  the  hus- 
band* when  the  wife  died  before  him  or  was  repudiated  for  some 
just  cause,'"  excepting  that  the  rights  of  their  children  were  nut 
affected,  the  result  of  which  was  tliat  he  was  not  allowed  to  make 
an  alienation  of  it.  Sometimes,  even,  a  duty  is  imposed  upon  him- 
to  reatore  back  the  "pretium"  during  hii  life,  when  the  children 
have  attained  their  majunity.^  In  ca^e  the  busbanil  dies,  bis  widow 

'  BmnrKT,  "Fr.  r.  Dos,,"  p,  56S,  only  sees  in  the  Merovinfpui  e^taiaiiM 
which  dool  with  the  niBrri^ge  p«)ftj<Mt  iind  s^icfjnd  miuriugtu  a  etsjnp  of  the 
Eomon  law  in  iu  lasi  ita^ea  [contrary  to  thcne  who  cunsiaionxl  theiu  u  an 
Gipmsioa  of  the  Fraukisli  Inw:  HeuMler,  U,  311):  (A)  Maniagt  imlh  ehit- 
drtn.  The  Roman  li^gititAtioa  hail  endul  by  mnkiog  fondly  paaBefiaion&  o( 
the  antcDuptiid  gift  and  the  marriuKe  portion;  the  surviving  ij.poii8e  tuwl  llw 
eojoyment  thciu,  but  niu  not  ibble  to  dispoao  of  them:  "Cod.  Tb6od.,"  3,  & 
2,  3;  "Nov.  TWod.,"  11,  14,  1,  3  ("eecond  niarria>(es")i  "Nov.  Alajomn,'' 

6,  6,  Kid  "Se^-erufl."  l',cf-  "Int.  do  Nov.  Th.,"  11  (even  if  there  were  oo  decuod 
IUAma£«fi).  A  "Nov.  '  of  Valentinian  III,  ^4,  10,  even  comp^  ih^  widow« 
to  reatore  haif  of  the  wife's  mArrinac  portion  to  the  chiloren,  iiai««i  thipy 
attam  the  age  of  twpiitv  yeara:  "  Kd.  ThiSod  ,"  »4;  Papim,  26,2;  "  Wul*' 
4,  2,  3;  "Cad.  Euric."  321;  "I,.  Sa!,,"  "Cap.  extrav.,"  7,  8.  —  IB}  MamaM 
wUhttut  children.  The  BVBt«n  of  pvtition  by  halvee  ("Nov.  vaJent^"  111. 
34,  S.  cf.  MilUit,  "ReicEiBr.,"  pp.  348,  252)  is  found  onre  more  in  "  Buis.,'' 
24,  2,  and  "Wis.,"  4,  2,  13.    With  this  may  be  connmted  "Sal.  Cap.  extrav.," 

7,  S  (tlie  widow  hoA  inu-thirda,  but  upon  mnditioa  of  giving  up  thai 
which  the  Gerniim  law  latt.r  on  calia  the  "Fciicrwat"  (bed  aad  bcsl'liag), 
aad  the  vujue  of  this  seeoM  to  maki^  up  the  ilifTereacc  between  two-tbuoi 
&ad  oatHthird.  r/.  "F.  Andw  ."  I;  Tr.'t,a,  "C.  Dipl.  LAng.,"  do.  620.  The 
Edift  of  Chilperir',  c.  4,  conies  naclc  to  partition  by  halves  between  Lhn  aiir- 
viving  spouse  and  the  relatives  of  the  othfr.  Cf.  "Bai,,"  14,  9;  "AJaiu.," 
M;  Rnmner,  op.  fit.,  n.  568.  These  capilulariw  arc  only  apptiml  in  omb 
where  no  asrwineDt«  have  been  entcrvd  into.  Cf.  Hoziire,  Doa.  245  el  Mg.; 
Bntwiiiemc  op.  cil, 

'  Cf.  Uuirr,  IV,  aw. 

'  "Alani.."  56:    Aa  to  rtpudiatjon.  Joly,  "Thjae,"  p.  14S. 

*  Howev  er,  the  marriaKe  portion  ia  partitioned  bctwnen  the  sarriring 
epoust'  and  the  relatives  of  tuc  predeocMcd  spouse  aeoording  to  the  "Cap. 
txtf.,"  7  4Ad  8  of  th«  "  L.  Sal,"  and  th6  Edict  of  Cbllpenc,  4. 

»  "Buri!.,"  34.  3;  "Bai  "  7,  14;  "ftls.,"  3,  i,  3,  12.  According  to  th*  law 
of  India,  a  gift  made  to  the  wife  passes  at  her  death  to  her  dauRhlor  if  bIm 
has  fhiliiren.  and  to  her  hu.«band  or  her  father  if  she  lia«  not,  while  at  the  aame 
tiuip  taking  into  account  the  various  forma  of  marriafti^:  IMrtidf.  "Eludes."  71, 

*  This  is  what  (he  '"Cap.  extr.."  7  and  8  of  the  "L.  Sal,"  held  in  the  oase 
of  aeoond  marriages:  the  widower  or  the  widow  who  rcmuniea  kecgn  the 
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gets  the  "pretiiun," '  sometimes  the  absolute  ownership  of  it,'  but 
more  often  with  rights  which  are  limited  in  the  interests  of  their 
children  or  of  the  relatives  of  the  hiisband,  to  whom  It  returns 
when  there  are  no  children.*  These  restrictions  are  especially 
prominent  when,  the  wife  leaves  the  house  of  the  husband  to  re- 
turn to  her  relatives  or  in  order  to  enter  into  a  second  marriage. 
The  wife  who  has  been  repudiated  without  cause  *  is  id  about  the 
same  situation  as  the  widow, 

§  527.  The  Sams.  —  (C)  The  disposal  of  ike  share  brought  by 
ihe  woiiJd  seem  as  though  it  should  be  easy  to  regulate;  it 
ought  to  belong  to  the  wife  or  her  heirs  under  all  circumstaaces,* 

Germanic  marriage  portion  without  being  able  to  gi\*e  it  or  sell  it,  the  fortnoi 
until  the  children  have  attuineil  the  "perfecta  Ktua,"  the  latter  until  hei 
death.  If  lli«re  is  do  second  marriage  the  widower  or  the  widi»w  will  ordi- 
narily live  with  their  childreD  and  the  posseaaions  will  be  mingled. 

*  '"Bitra.,"  68,  42  (right  oi  the  widow  who  has  not  remarried  to  onc-tltird 
of  the  husband's  poMcasions,  but  only  for  her  life,  assuming  that  there  are 
no  chtldrea;  loaa  of  this  tiKhl  in  cose  of  a  second  marriage);  52;  ''Roth.," 
1S2.  184;  "Aietj"  5i  "L.  Eooi.  H.  Petri  Worm.,"  1  (reversiua  to  the  hua- 
band's  rclativea  if  there  are  no  childrea);  Buyer,  "Mittelrh.  Urk.,"  I, 

»  Various  wsteme  in  tlie  fcftiiula  (and  biter  on  in  the  Customfi  dealing  with 
dower):  Int.  Absolute  ownifJBhip  of  the  wife  in  every  cnaa  jyou  will  do  what 
you  wish,  will  leave  to  whom  you  wish);  2d.  Ownershin  if  there  are  no  ehil- 
□ren ;  and  enjo3mient  if  there  are;  3d.  Enjoyment  In  all  casvs.  One  doe!«  not 
Ree  any  very  strikinR  differencea  between  the  barbarian  tormulie  and  the 
Roman  formula:  Rotikre,  nos.  219  el  ireg.  Htr\isleT,  IJ,  307,  maintains,  talcing 
aa  hia  basis  the  Prankish  formultB,  "Ijndenbr.,"  7,  and  "Bignon/'  9,  that  the 
marriage  portion  of  the  widow  wna  reserved  for  the  children  C'verfunjcen"). 
Idem.,  Picker,  III,  378.  Brtiitner,  "Fest.  f.  Dembcrg"  (Berlin),  thinks,  an 
the  contrary,  that  abe  had  a  right  to  dispose  of  her  "tertia"  or  jnarntujB  [jor- 
tion,  and  l£flt  tlus  "t«rtia"  La  ownertdiip  waa  then  converted  into  a  dower  gf 
one-kidf  in  enjoyment:  "L,  Sal.,"  "Cap.  extr-,"7, 8  (Roman  inftuenee ateording 
to  Bninrurr;  a&cond  raamagea  only);  Marmlje,  2,  9,  17;  "  Andec.,"  34,  40,  54; 
Thieenin^  nos.  53,  176;  "Cart,  de  Saint  P^re  de  Chanres,"  p.  88;  "Wis.,"' 
4,  fi,  2  (right  of  the  wife  to  dispose  of  only  one-fourth,  formerly  of  the  whole)) 
"AJam.,"  55.  58;  "Burg.,"  24,  B3  (partitioniDg).  The  Ttraity  of  Andelot, 
587.  has  not  very  great  probative  force  bceauae  ita  character  ia  that  of  a  Iraoa- 
action  following  a  crime.  C/.,  however,  Lefcbvre,  II,  4i28i  PertUe,  111,  SIS; 
Brandileone  op.  cii. 

*  Cf.  posl,  "Dower";  Taciltu,  18,  aeeond  marriages,  birth  of  cluldrea; 
"  L.  Sal.,"  "  Cap.  ertr.,"  7  (tbe  widow  who  r«iBuri«  caimot  alienate  the  mar- 
riage portion);  "Cod.  Thfod.,"  3,  8,  2,  3;  "Nov.  Thtod.,"  II,  14,  1,  3  (Int.): 
Majmen,  6,  6;  Seoerua,  1.  Cf.  "Nov.  Juat.,"  98,  1  and  2;  127,  3;  "Alam.,'' 
55,  57  (argument  ctmfra;  •■nunquararevertatur"):  "Bai.,"'  14,  6(15,  7}:  btaidea 
her  marriage  portion  and  the  share  contributed  by  hsTr  the  widow  baa  the 
child's  share  of  the  husband's  iXMBiw.Hi'inn.  "  unsnfructuario  jure,"  but  she 
loats  it  if  she  remarries;  if  there  are  no  children  the  widow  takes  half  of  these 
posse^jtiions,  the  near  relatives  of  the  hudband  the  other  half;  but  shoidd  she 
remnrry  or  die  her  heirti  will  have  only  her  marriage  portion  and  the  share 
she  rontributed;  one-half  of  the  hu^baud'a  posae^sioa^i.  revert  to  his  own  near 
rclativeti',  the  widow  who  rvmaiiu  i'hti^te  keeps  the  Eift<ji  «f  her  husband  if 
there  are  no  descendants  or  near  relatives:  "Cod.  Eur./'  322;  "Wla.,"  4,  2,  14. 

*  "Bai.,"  7,  14;  "Alam.,"  53;  Grtmn,  ft;  "Wia./'  3,  6:  "Burg.,"  31,  4 
("lot.  Cod.  Thfiod.."  3,  IS,  1),    Cf.  Oreo.  Tour*,  10,  8;  S,  33. 

»  This  ia  what  happena  according  to  the  "  Rib,,"  48,  49^  if  there  ia  no  "  sd« 
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But  the  husband  often  acquires  it,  especially  when  there  are  chil- 
dren and  he  does  not  remarry;  it  ia  deeme*:!  sufficient  to  limit  his 
right  of  disposing  of  it.^  In  the  community  system  of  tht  Bur- 
gundiaTis  this  share  remains  mingled  with  the  possessions  uf  the 
husband;  neither  the  widow  nor  her  heirs  have  any  right  to  it. 
Among  the  Lombards  the  husband's  "mundium"  is  sufficiently 
strong  to  cause  this  share  to  be  kept  by  the  husband  who  sun  ive*. 
even  if  there  are  children.  Among  the  Alamans  the  husband 
acquires  this  share,  provided  that  there  shall  have  been  boni  a 
child  of  the  marriage  who  shall  have  lived  sufficiently  long  after 
the  death  of  his  mother  to  open  his  eyes  and  see  the  roof  of  the 
house  and  the  four  walls.'  If  the  wife  survives  or  is  repudiated 
■without  cause,  she  gets  back  the  share  she  has  contributed* 
whether  she  return  to  her  relatives  or  whether  she  rcmarrj*.  lo 
the  case  of  divorce  by  mutual  consent  the  rights  of  the  spousca 
over  their  possessions  are  fixed  by  their  agreement;  hut  ordinwUy 
the  wife  only  recovers  the  share  which  she  has  contributed.' 

§  528,  Kis:hU  of  the  Wlfs  ovsr  Property  uquired  Jointly.  — 
Besides  her  riglits  as  siir\'ivor,  in  the  foregoing  properties,  i.  e.  the 
"pretium"  and  the  "Morgengabe,"  the  widow  takes  a  portion  of 
the  acquests  which  have  been  made  during  the  marriage,'  —  one- 

fatimuB":  "L.  Sal.,"  " Cap. ratr.,*' S;  "Bai.,*'  14.  »;  "Barg..'*H  *;  "Roth,." 
201. 

'  This  vra.fi  oo  doubt  so  among  tke  Franks.  CL,  however,  Glauon,  III, 
217. 

'  At  least  in  the  Lombard  law:  Thiemm,  no.  61.  Cf.  "Flotb.,"  187,  IM, 
201,  130. 

'  "Roth.,"  182:  the  widnw  who  rviDarries  has  the  "MorgooBahc"  and  th» 
"Fedcrfium";  IHi,  it  ehp  prefere  to  live  in  her  father's  hoiue  iut»r  he  id  dnul, 
she  muHt  previously  d«iijct  the  "  Mortfiengabp"  »nd  the  "rueta."  but  sho  miut 
partition  the  "FEuie^rliuin"  with  her  sifitvrs,  juat  as  ehe  must  the  mt  nf  the 
BuceessioD.  "Alam.,"  55;  she  has  "quidqiiid  de  sede  patenui  adlularil,'* 
bftiitles  the  Icxal  marnHge  pnrtbn,  to  the  extent  that  "parent«i  ejus  teicilime 
plagitavtrLnt";  prwf  by  oath  with  fellow  BWfoirers  or  bv  the  juiliciiil  duel; 
■■Ptictuft,"3.2;  "SuJ.,"  -'Cap.  cxtr.,"  7,  8;  "L,  fain.  S.  Pierre  Worra.."  1;  "I. 
ni-nnci''  I.  70,  22;  "T.  A.  Norm  /"  3.  — "Bur*.."  H,  4  (an  inii-tr.n-latwB 
which  refiia«  to  pve  the  widow  wiiboiit  dutdreo  the  ri^t  to  the  share  ron- 
lribut<>d  by  twr). 

'  "Wis.,"  3,  6;  "Part.  Alam.,"  3,  2:  "Hoth.,"  182;  TMnmin,  no.  82. 

'  There  is  no  mnntion  of  them  in  either  the  "libeUi  dotia"  or  thv  "Cap. 
exlrav."  of  th*  Salic  Law.  Must  we  awmini-  with  Hmnnrr  that  the  nuuria^ 
portioD  ™nfi.'rrwl  by  agreement  excluded  Ixith  the  legal  niarrii><tc  portion 
anil  ths'  riRlil  to  aeqneat*? — Was  this  portion  of  (he  acquonts  r'-srr\nl  for 
the  rhildn-n  in  the  sainp  way  as  the  marriage  portion?  Vf.  a»  hiildiinjt  the 
contrary  opinjon  Ueiuier,  II,  310,  — In  the  Bunciindinn  family  oDtuiauaitir 
the  nifc  f*wina  to  have  bcca  t-ount^d  as  one  more  member,  aiwl  ehe  *fiB  arm, 
for  example,  onMhird  of  the  huabaAd's  inheritnnee  whrti  she  *iirviv(nl  hira 
(Til,  74),  The  Hghl  to  aeqiiwls  quite  nitiirslly  ims«  from  this  systi-m  of 
conunuTuty.  There  hoa  been  a  desire  to  find  riir  it  a  more  distant  origiii; 
the  saying  of  Tanfut,  "Germ.,"  18.  in  epcaking  of  the  Gcnnanic  woman, 
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third  among  the  Franks,  according  to  the  law  of  the  Uipuariana  ' 
and  a  Capitulary  of  S2I,  chapter  9,^  and  one-half  among  the 
Westphaliana,  according  to  the  law  of  the  Saxons; '  the  law  of  the 
Visigoths  divides  the  acquests  between  the  two  spouses  in  pro- 
portion to  their  respective  fortunea.*  In  tliia  right  to  the  acquests 
some  only  see  a  right  by  survivorship,  others  find  in  it  the  proof 

"laborum  penculorumquQ  socia,"  already  seeois  to  preeoge  the  community 
of  iMXie^aioos.  But  tife  in  commoii  canoot  of  iteelf  result  in  cgauuumty  cu 
posseaftioiu,  lor,  were  tniy  not  30.  H  19  b&rdilv  likely  that  any  but  thu  m&tii- 
monial  ^yHtem  vould  have  been  known.  In  Norway  the  spouses  can  form  & 
communUy  of  acqut^its  in  which  the  wife'a  share  is  only  one-third:  Dareatt, 
"Etucles/'^325,  348  (Jpeliuid) ;  ''Nouv.  Et.  "  325  tCBnibodia).,  341  (MaJeachi-a). 

"Genta  Da^oborti,"  46  (in  639);  "Rib.,"  37.  Schrofder,  I,  94,  wroDglv 
concludes  from  ihia  that  the  widow  haa  a  choice  between  the  "Moi^engabe" 
And  the  ac-questa.  Cf.  HeiisUr,  11,  313.  If  we  admit  with  Brunner  that  there 
IB  a  IcKol  uuirrittge  portion  of  oae-thlrd,  the  word  "tertia"  ma^  mei^  l\aa 
murriage  portion;  and  thia  learned  man  belierea  that  thiH  ia  its  tcchnioaJ 
accepttitioQ.  Cj.  "Pwly^t."  of  Irminon,  12,  3;  Marculfe,  II,  17;  "App.  Marc," 
40;  "And«c,,"  45,  58;  " Lindenbr.."  50;  Gnjff,  fours,  8,  39:  7,  40;  TUwnin, 
no.  53  [PardeMua,  "Dipl.,"  no.  179,  in  572;  ef.  Briinner,  "Featg.  f.  DemS.,'' 
p.  45J,  175  (in  &33T  tbs  engaged  man  eivee  his  future  .-^pouBc  a  manse  with 
alaves,  and  besides  this  one-third  of  nia  present  and  future  possesBion-H), 
176  and  179  (one-Liiird  of  all  the  presont  and  future  rmssesaions),  174,  a.  I 
'njarriaKC  portion  of  one-half  instead  of  one-third  about  STMJ;  ScAnxiier, 
■QIU..I,  92;  Kraut,  "Vormuridsch.,"  11,  379.  Cf.  in  the  later  Custonui 
Jziiition  of  the  comraimity  in  the  proportion  of  two-lhirda  to  the  husband 
and  one~third  to  the  wife  (portion  of  t!be  eword  and  portion  of  the  diataif) : 
Merlin,  see  "Cout.  de  Ferrctte." 

'  CapiluJary  of  821,  9  (1,  301).  Iq  siving  the  widow oae-thLrd  "collabora- 
tiajm  quaiti  eim\i]  in  benefieio  conlixborAverunt,"  the  CfLpituluy  means  to 
Bay  that  this  advantage  ahaJI  not  itself  be  treated  as  an  acque^it,  no  doubt 
because  of  its  personal  character.  As  to  other  acquests,  "r»  anas  (maritua) 
aliunde  ailtluxil  vel  compEiravit  vel  ei  ab  amicia  oorJaturn  est,"  tne  Capitulary 
eonfero  them  without  saving  "tarn  ad  orphanoa  quam  ad  uxu'res,"  and  te-^ 
ferring  to  the  previous  law:  FUxbiard.  "Hint.  Rem.,"  85;  "Cap.  Kiway," 
Srr,  c.  5,  S.  On  the  question,  c/.  Sandhaas,  I2t;  Schroeder,  "Gut.,"  I,  91; 
Jleualer,  II  aiO. 

'  "Sax.,''  47;  4S;  HeusUr,  II,  3-16;  Brunaer.  "Z.  S,  S.,  G.  A.,"  1895.  100; 
Saenel,  "R.  Z.  G.,"  I,  3W);  Slemann,  "Gliterr."  (Jutland),  1S57. 

'  "  Vrifl.."  4,  2,  15, 16;  5,  2,  3  and  4;  Ze«»t*r,  "  N.  Arch.,'"  26,  123;  BrUiowi, 
"Melanges  Couture,"  1901  ("J.^i  SociitS  d'Acqu^ta  ontre  Epoux  dan^  lea 
Loia  Wiaigothiqu&a  ).  —  The  Code  of  Euric,  32.5,  perhaps  already  contem- 
plated in  egress  terms  the  community  of  acquests  among  spousw;  this  was 

,  aesuQied  in  its  c.  323,  whore  it  seta  forth  that  certain  aequests  betong  to  the 
huahand,  —  a  tiling  which  would  have  been  useless  unless  there  were  a  part- 
nerahip  and  in  the  "ALticjua,"  5,  2,  3,  rcaeri'inK  for  ihe  spju'ic  who  rreeivea 
the  gift  aione  the  posacsaions  given  by  the  king.  The  Law  of  Rcccesvind, 
4  2  16.  thua  did  not  tntroduee  the  community  between  apoufiea  into 
tne  Vlsigothio  law;  this  community  already  exiatra  in  the  time  of  Euric. 
VTiiU  regard  to  this  law,  let  ua  notice:  (a)  that  it  gave  the  heirs  of  the  spousca 

I  the  same  rights  as  the  latter  over  their  share  of  the  acquMta;  thus  there  \b 
no  quedtion  here  of  a  right  of  the  aiirvivor;  (fc)  that  the  conjugal  community 
ia  to  be  accounted  for  by  reasons  of  a  pecuniary  nature  rather  than  of  a  mor^ 
nature,  berauKP  the  share  of  each  apouae  ia.  in  proportion  to  his  or  her  fortune, 
and  beeauue  the  afqiiests  lo  the  pnxluption  of  which  one  of  the  Npouses  does 
not  contribute  belong  exclusively  to  the  other.  C/.  "M.  G.  H.,  L.  L,,  I.*ge3 
Visig.,"  pp.  183,  211. 
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of  the  existence  of  a  true  community  of  possessions  between 
spouses '  Mnce  the  barbarian  period.  Except  among  the  \'isl- 
goths,  there  is  rather  a  progreaa  towards  community  than  com> 
jnunity  properly  so  called,  for  the  right  to  acqtlests  does  not 
pass  to  the  heirs  of  a  predeceased  wife.^ 

I  To  t}ilBeffMt,BninTier.flp,<«.,-/?euj(ier,  n,310.  C/.  Po3t,Tl,tS6.  C*niwi, 

Glaman,  HI,  213. 

*  In  font,  Tbc  majnrity  nf  the  tcxt^  Bssume  tfant  the  nrife  who  tokm  the 
BJMlunttH  survives  thv  hiishaml:  "Hjlt.,"  37.  At  thr  siuiic  time,  Ihe  contrary 
has  been  ori^iHl  Tram  tho  formula}'  of  Marcitl/e.  2,  7,  L7.  acicarding  to  which 
the  wife  givei  the  survivitig  liiiMbatid  her  txTlion  of  the  arqueete,  —  a  thing: 
which  is  quite  usolcw*  ir,  siinplv  owinR  lo  the  fai^t  of  her  survivinK,  it  beloas> 
Ui  her.  But  it  ie  difficult  to  draw  any  argument  frum  ibi»  rUusu,  for  it  haa 
aa  its  counterpurt  Miotlier  duua*  tlmt  la  certainly  incorrept,  —  the  cUuan 
bv  which  the  husbanii  gives  hia  aUrvivin);  wife,  Dot  nis  shfiT^  ifl  th6  tuM^Ueata, 
Khieli  wi^t  bfr  unJ^rsUfod,  but  nil  the  a«gu»«t«;  a  thing  vbi«h  ht  auuiot 
do  when  the  wife  has  one-third  of  them.  <"/.  Kdiet  of  ChiTperic,  *;  Thiermn, 
no.  57;  "Audee./'M;  ■■Lindenbr,,"  13;  FUhuu,  38;  " Cart. de Cluny,"  I,  O.ele.; 
Gtasaon,  111,  215. 
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Topic  2,    Dower  and  Other  Rights  by  Subvivorsuip 


6  529.  Dower.  General  Ideas. 
S  530.  ConditioiLS  requiBit*  for  the 
Existence  of   Dower.  —  (A) 
Kinds  of  Dower, 
fi  SSL  The  Sanic  — (B)  The  Amount 

of  legal  Dower, 
i  533.  The  Same.  —  (C)  The  Seat  of 

the  Cufltoman"  Dower. 
•i  533.  Thp  Stime.  —  (D)  Wifn  obtnins 

Dower  OD  going  to  Bed. 
8  534.  The  Same.  —  (E)  The  Fotfai- 
ture  ol  Dower, 


S  535,  FUghts  of  the  Wife  over  tha 

Dower.  —  CA)    During  Ihe 

Marriage. 
5  536.  The  Same.  —  fB)  At  the  Death 

■of  the  Husband, 
S  537.  The  Doipiner  of  Children. 
i  538.  The  Increase  of  the  Mturioge 

Portion. 
!  539.  Rings  and  Jeweb, 
I  540.  CoiinCiT-Increaflp. 
j  54L.  MoiUTung  aad  RemdcQee. 


§  529.  DowBT,  General  Ideas.  —  By  this  is  understood  that 
portion  of  the  personal  belongings  of  the  husband  over  which 
the  widow  has  the  right  of  enjoyment  during  her  life,  and  also 
this  riglit  of  enjojment  itself.  We  have  already  seen  that  dower 
was  the  result  of  the  fusion  of  the  Germaiiic  nmrriage  portion  and 
the  "  Morgengabe,"  *  Originally  it  formed  a  set -off  or  equivalent 
given  to  the  wife  in  return  for  the  share  brought  by  her,'  and, 

»  "Dofl,"  "dotfllicium,"  "dotarium,"  "doarium,"  "vitnJitium,"  "viduaH- 
cium,"  "viarium";  see  Dtt  Cangn,  " Virdotte,"  fiaowtMt*  (dower  of  commoaera 
in litiuiaric,  1, 97),  Germany,  lluly:  "doUiliciuin"  liae  as  ita  eynonyrowj  ternu 
which  aomctimea  ser\'e  h-Iso  to  de^iigliiLtc  institutioiu^  Eimiliu'  to  doW«rl  "Leib- 
gcding,"  contract  for  life;  "Lcibzueht,"  "Uftodit,"  allowanoe  for  life;  "Wit- 
thuin.'  dower;  " Widerlage."  "Contrados,"  posf,  "Increase  of  Marriiige 
Portion";  Penile.  II,  336;  ''mpta,"  "quarCisium."  "sponsalioinm,"  "donatio 
propt-er  nuptias,"  " an tef actum,"  "morgengabe." 

»  The  conferring  of  clower_ precedes  the  nmrriaKe,  and  yet "  Au  coucher  ga^gne 
la  feninie  son  douaire";  it  b  a  very  ividespreaa  opinion  that  dower  is  "the 
reward  and  recomm-iue  ot  chaetity":  Paxijuiir,  "l«ttrea,"  IX,  1;  Perrite, 
HI,  337.  —  In  the  Ucrtnan  countries  the  "Monfengaljc"  haa  often  been  maia- 
tained  alonguide  of  the  inereoa*'  of  morrlagp  portion  or  "  Widerlegung"  and 
the  dower:  IV,  lOS,  m;Hhber,  IV,  371);  Weu*iti-,  11,374;  "Sack-eoisp.," 

1,  20;  a,  as.  ligal  "Morgengabe"  tor  the  Saxon  nobility.  Somctitoea  it 
CHinsidt?  in  aimple  gift^,  somctime»  it  constitutes  a  dowi^r  (.Xuatria).  and  some- 
times, finally  (Southern  Germany.  Switzerland),  it  forms  a  "Scindergut" 
for  the  wife:  "Schwabenap.,"  1,  IS  (20);  "estreine,"  Sometimes  the  "Wit- 
thum"  has  also  this  last  character:  HeuxUr,  II,  373, 

•  If  it  were  c.icelusively  a  recompense  for  the  marriage  portion,  women 
who  did  not  furaiah  a  marriage  portion  would  have  no  right  to  it;  Lavael,  152, 
In  Germany  dower  properly  so  called,  "Witthum"  or  "Wldem,  is  con- 
tracted with  the  counter  marriinee  portion,  "  Widerlsgu'"  (or  increase  of  mar- 
fiiiRt:  portion),  the  amount  of  wm(?n  is  in  proportion  to  thfit  of  the  tnorriagQ 


linctiona);  ffcmler,  6,370;  WuW,  11,375. 
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when  this  sbare  was  nothing,  then  it  was  b.  means  of  preventing 
her  from  being  absolutely  destitute.'  The  Church  showed  itself 
favorable  to  dower,  and  the  Custom  made  it  obligatorj',  folloning 
the  example  of  the  canon  law.^  It  seemed  all  the  more  nece3sar>' 
as  tht  wife  was  strictly  dependent  upon  her  husband;  her  rights  of 
indieritance  in  her  own  family  were  often  very  much  curtailed,  and 
the  few  possessions  which  she  tiad  were  in  danger  of  being  spent 
during  the  marriage  in  the  interest  of  the  husband,  for  at  one  time 
there  was  nothing  to  prevent  the  husband  from  alienating  them 
or  pledging  them  for  iiimseif;  the  income  which  they  produced  or 
the  ncqueats  which  tliey  served  to  obtain  did  not  benefit  the  wife, 
or  only  benefited  her  to  a  small  extent,  under  the  old  matrimonial 
system^  which  was.  exclusively  one  of  community.  Thu3  we  see  in 
what  an  embarrassing  situation  an  elderly  widow  might  find  herself 
at  the  death  of  her  husband.   Dower  was  often  her  only  resource. 

It  made  the  possessions  of  the  husband  inalienable,  in  coun- 
tries of  Customs,  just  as  the  marriage  portion  system  made  the 

marriane  portion  was  thiia  of  verv  great  importftnee  in  tVia  matter.    In  Italy 
at  tho  Dcginoing  of  the  (ourteenih  century  mftrriage  poriiona  were  almo§t 
duced  to  a  mere  troussenu.    They  soon  increased,  and  Dante  waa  able  U>  say 
that  the  birth  of  a  daugbler  wa.?  a  source  of  ruin.    In  1434,  in  Florence,  ihere 
WB£  created  a  mairtage  portion  instinuice  ("monte  dei  doti");  Penile,  III,  321, 

'  There  ia  a-  cloae  connectioa  between  dovret  and  the  eyBtem  of  property 
between  spouses  on  the  one  hand  and  Inheritance  or  gifts  between  apotues 
on  the  olher.  —  (A)  Lardif  "L^gial.  Oviles  de^  Cantons  Snianea,"  «e«  the 
charts  st  the  end  of  the  \-omme.  The  idea  of  a  right  of  aucoesaion  between 
spouuGa  va&  ojjposed  ta  the  principle;  "  Who  has  my  blood  has  my  property." 
However,  in  time  they  came  to  rwmgnize  this  idea  as  a  oons-equenee  of  the 
resemblance  abown  between  dower  or  community  right,  which  waj  ^ommoQ 
to  the  BUrviving  spou§e,  and  the  right  of  suceeasion.  In  Germany  the  dis- 
tinction ia  not  v«rj'  clear,  and  one  can  say  that,  generally  speaking,  the  right 
of  auccesaion  there  takes  the  place  of  the  legal  dower:  .SM&e,  IV,  49&;  Huber, 
rV,  470;  Hemlcr,  II,  421,  Very  often  the  aiJOLise  who  inherits  appeon  rather 
f»  a  rnember  of  tbie  eotumuaity  gi^'ing  «p  joint  possra^ion  Ib&n  as  an  heir 
properly  bo  called.  In  France,  perhaps  as  a  conae*juence  of  th«  Roman 
influence,  the  idea  of  suceesBion  is  brought  out  better  ((^..  however,  Nor- 
mandj'J.  Rimnsson,  however,  eonneeta  the  legnl  right  with  the  right  of  suc- 
cession of  the  barbarian  period.  C/,  as  to  the  ease  where  the  aunivor  Takes 
the  succession  of  the  predeceaaed  in  the  quality  of  heir  of  their  children: 
"JoBtice,"  p.  212;  "Sachsensp.,"  1,  33;  "L.  Alam.,"'95;  t't^lock  and  MiiUlarut, 
II,  422  (copyholds);  LtAr,  "Dr.  AmI,/'  p.  107;  jmt.  "Communily";  Von 
Wder.  "Dr.  Rom.  et  Dr.  Celti^ueT  1898,  p,  4S;  " M,  G.  T!..  L.  L.  "  11,37 
(general  Inw  in  the  year  1D19  gi-^nne  the  eunnvor,  if  there  are  no  children,  all 
the  possessions  of  the  predeceased;  this  law  was  not  applied),  Cf,  Dower 
of  Children,  "VerfaagtnachAft."  —  (B)  Gifts  between  sponseSp  Loy»tl,  149, 
150:  "Mutual  gift  does  not  nrerent  dower";  Prrtile,  III,  344;  CAsufwirtin, 
382:  "Hat  with  the  veil  nna  veil  with  the  hat"  (placed  upon  the  altar),  a 
ejmbnlieal  form  of  mutual  gift. 

'  Dig.  X.  420;  '■Joatice,  ■  p.  216;  (jUinville,  VI,  1.  Competence  of  the 
occlesiaatical  iuiwn,  wwi.  Fart  ptaved  by  the  Holy  See  in  the  quarrel  be- 
tween Juhn  I.,ackl(ma  and  Queen  B^rang^  on  the  aubject  of  the  dower 
which  she  claimed:  Rvmer,  "Acta,"  I,  152. 
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possessions  of  the  -wife  inalienable  in  countries  of  written  l&vr. 
The  husband  could  not  dispose  of  property  without  the  consent 
of  the  n-ife,  und,  moreover,  the  personal  belongings  or  family  pos- 
sessions, which  it  affected  if  there  were  no  agreement  to  the  con- 
trar>  i,  consisted  in  those  things  of  which  people  scarcely  deprived 
themselves,  even  where  the  Custom  permitted  it.  Sn  great  was 
its  importance  still  in  the  thirteenth  century,  that  Beaumanoir 
devotea  an  entire  chapter  of  hia  work  to  it,  whereas  he  pasaea 
rapidly  over  community.  The  institution  met  with  some  resist- 
ance on  the  part  of  feudalism;  the  woman  was.  in  fact,  scarcely 
capsibie  of  fuLfilling  the  feudal  duties;  it  was  necessary  that  the 
hcritability  of  fiefs  should  be  fully  accepted,,  for  dower  to  be  ap- 
plies! to  this  category  of  property.'  In  the  last  3tng:e  of  the  old 
law  the  jurisconsults  have  some  difficulty  in  justifying  its  exist- 
ence.' The  system  of  property  had  changed;  the  eommunlty 
between  spmuses  had  become  common,  and  more  often  than  not 
it  was  sufficient  if  the  wife  had  her  share  of  the  community.  But 
the  coranmnity  mig^ht  be  a  bad  thing;  the  husband  might  abuse 
his  powers  In  order  to  dissipate  it  or  might  administer  the  personal 

'  Originallv  fiefs  coiild  not  be  encuniber«>d  w-it.h  dower.    "L.  Feud.," 

I,  9.  I:  ".'^4ichaenfip,."  3,  75.  Later  oa  it  was  allowed,  but  with  rostrietiona 
'Which  recall  the  primitive  law.  such  »s  ronsout  of  the  lord:  VwlUt,  p.  779. 

''Dower  of  the  finest,"  in  England,  that  ia  to  any,  dower  affecting  the  finest 
of  the  common  tenures,  whercna  Icnurea  by  knigh(>-3er\-ice  during  tGe  minority 
of  the  children  return  to  the  lord;  the  Buppreaaion  of  tenures  by  knight-eervice 
involved  the  dianjipeartinw  of  this  form  of  dower:  Ltttletort,  4Si  liiad:slo>i8, 

II,  8,  Kingdoms,  the  great  manors,  Pasties,  which  the  VMeaJ  promises  to 
g|v«  bftok  and  whieh  the  lord  can  demand,  were  not  subject  to  dower;  B«<iu- 
fHfltwtr,  in,  S,  19;  Laj/sd,  IM;  "BourRffl.''  50;  "L,  d.  Dr.,"  115;  "Amiefta," 
121;  ■■SphwabGnspieRel,"  "Lehiir.,"  36,  104,  ISS;  "Coast,  Neapoi.,"  111^  13; 
Ptrtile,  III,  339.  —  The  right  of  the  family  and  the  right  of  primogemiupe 
were  also  found  to  be  in  eonflict  with  dower:  "Poilou,"  162.  —  As  lo  the 
dower  of  queens,  c/.  Immhcrl,  Tabic,  fire  "T>ouaire";  Dvcojuirau,  "Orig. 
du  Pari.,"  p.  795;  Mnffert.  '\A.patJages,"  "Th^e,"  1900;  MonJeU,  "Domanift- 
lit^  piiblique,"  "Tljtee,"  1902. 

'  "JofltiCT,"  p.  21&;  She  [tli«  wife)  is  of  little  eervioe  during  her  life 
'  IS  not  ao  in  tbv  ca-'!e  of  the  young  widow  iii  good  health  who  hafl  per" oohJ 
giuRa;  ciorwver,  one  might  say  the  s&m^  of  tJi«  hiinbiiod  who  m  olij  or 
];  she  is  th&  slave  of  the  lord  [St.  Paul  to  the  Epheaiam,  V,  22:  'viria 
Bubdits'];  nhe  has  more  pain  in  childbirth  than  the  lord  hoa  [a  motive 
whieh  it  ia  hard  to  take  Berioualv,  even  by  saying  that  dower  \s  a  recompeoae 
(or  mnl^mily]."  The  sayinR  of  heaMma7\mr,  13,  L,  is  often  cited.  "At  the  death 
of  the  husband  tho  widows  are  left  stunned  ttnd_  despiuring";  but  the  juris- 
coa^ult  does  not  seek  to  modify  the  dower  on  this  account;  he  mcana  lo  aay 
that  one  should  not  take  odvantnge  of  their  mourning  to  deprive  them  of 
their  riffhtfl.  If  the  dower  otUy  served  to  insure  the  mtvintenance  o(  the 
widow,  the  one  who  had  reeourcea  could  make  Do  claitn  to  it,  Cf.  Viollet, 
"Et.  de  Ht-  Louie,"  111,  267.  If  he  h£id  to  pay  for  the  eare  and  the  eetvicea 
of  hia  wife,  reciprocity  would  be  due  the  husband.  C/.,  however,  the  Gerirmn 
proverb:  "Dower  is  the  fief  of  women";  Chaiaemartin,  p.  335;  "Norm.,"  37ft; 
L^tbm,  "Lb  Cout,  Franf.  du  Mariane  au  Temps  de  Siunt  Louis,"  1901. 
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btloiiginga  of  his  wife  badly.  Dovrer  seems  to  have  overcome 
these  danpere,  which  became  less,  moreover,  as  guaranties  in  the 
interest  of  the  wife  eame  to  be  developed.  It  was  intended  to 
allow  tlie  widow  to  live  honorably  aeeording  to  the  station  of  her 
htiishnnd.  and  to  k^p  her  rank  in  society;  the  nobleman's  widow, 
e-wluded  from  the  paternal  inheritance,  had  righta  which  weSK 
quite  special.  Finally,  several  of  the  Cuatoms  saw  in  dower  n 
means  of  keeping  for  the  children  the  personal  belongings  of  dictr 
ffttber. 

If  dower  had  only  been,  as  said  gometimes,  a  witness  of  af- 
fection, it  would  have  been  natural  for  the  husband  to  receive  a 
corresponding  benefit;  but  the  Customs  for  the  main  part  re- 
fused to  prant  him  any  such  benefit,  which,  indeed,  proves  that 
dower  has  spnmp  rather  from  a  thought  of  interest  than  from  one 
of  affection.  It  is  true  tliat,  following  the  example  of  the  Bar- 
barian law.  the  usages  of  certain  provinces,  such  as  Normandy, 
Anjou,  and  Maine,  made  an  exception  to  the  conunon  law  and 
allowed  the  widower  the  marriage  portion  of  the  wife;  this  same 
Custom  existed  across  the  Channel  under  the  name  of  curteay  of 
England.'  which  reminds  one  of  the  "  CounteMncrease "  of  the 
cotintpies  of  written  law. 

Ha\nftg  become  less  useful,'  being  restricted  by  court  decisioM, 

'  In  Puis  and  in  varioua  of  the  central  piwincea, — Orlfaris.  Anjou, 
TuuruiDC,  Maine  and  Pailiou,  —  the  huabiuid  wbo  waa  a  wgdow^T  olbloinni 
for  liiit  life  t  he  marria^  portion  at  his  wife,  provided  be  had  haii  a  male  hnt 
by  her  and  hod  roamed  ''cum  vinonc."  Tliis  waa  a  sort  of  couiiUT'duwer; 
"Et.  de  yt.  LouiB,"  J.  13  (provided  ihut  the  chUd  liad  Bcrrnmcd  lUid  criod); 
Boutaric,  1,  45;  "L.  a.  Dpoik,"  §  415;  Beaulmps-Beaupri,  "i'tnit.  d'Anjoii," 
I,  ISO;  "A.  C,  Kcanlic,"  15.  In  these  texts  only  the  (Centleman  wniUwOT-  ia 
deidt  with.  Cf.  "Confor.  d*>  Giitooi§,  "  602;  "Fona,"  23S  (reference  It^y  ol 
the  aoWe  spoawl.  South:  "Charroiut,"  13;  "  Limones,"  78;  "A.C.,  Bayunne," 
63,  SI;  port,  '■Counter-Increase";  Ass. d'Antioche,'  1;  Viotkl.  p.  808.  The 
Norman  Inn  extended  thiij  right  of  itie  'nidowcr  over  oil  the  imiuovubloa  of 
his  wife,  but  it  was  mode?  subject  io  lha  condition  that  he  shoiilil  not  remarry: 
"gumma  Norm.,"  "C.  de  1583,"  382;Or-/»Ve,  no.  72  {in  1210):  "quain- 

diu  ent  absgue  nmliere";  Colin.  "N.R.H,."  18^3.  4fi5,  The  Cuatom  of 
Engtani],  which  was  more  liberal,  more  "eourleoua"  than  the  Nornuui  Ctu- 
toni,  did  not  deprive  the  widower  of  thifi  rijE;hl  in  case  he  married  again;  nor, 
moreover,  did  the  olhor  French  Cuatonas:  (Unni-iJU,  VII,  18,  3;  Bnelcn, 
fo.  438;  "Reg-  M&j.."  U.  57;  "L.  Butb.,"  44;  Potlwk  onrf  MniUand,  II,  412; 
Liltklon,  35  iBiackaone.  II.  8,  3:  On  the  free  bench  of  the  County  of  Kent, 
or  ritthi  of  the  tmrvivor  to  half  of  the  lands  of  ihc  predeccaaed  spause, 
iheGernian  "Beisit*").  —  As  lo  the  oripn  of  this  right  cf  -  Bruruur,  "Forsch.," 
708;  '-Z.  G.  A.,"  1895.  96.  The  fact  that  it  persiflU-d  ia  to  be  accouatsd 
for  ouUide  of  the  force  of  tradition  by  (he  desire  not  to  Itcat  the  hiisbaail 
who  was  widower  any  differeotlv  from  the  way  in  which  the  wife  who  «w 
a  widow  was  treated.  Cf.,  moreover,  the  right  of  flustody  in  esw  the  ohildrcn 
live,  ante,  {}  IAS  and  197. 

*  Lomotfion  suggested  the  abolishing  of  oil  legal  rights  of  the  Eurvivor: 
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and  left  in  use  mainly  among  the  das3  of  the  nobility,  Hower 
appeared  under  the  Revolution  like  a  fragmeat  of  feudfilism,  a 
hindniDce  to  the  freedom  of  transactions,  a  complication  in  the 
regulating  of  inlieritances.'  The  Law  of  the  17th  Nivose,  year  II, 
Art.  fil,  seems  to  have  abolished  it  "as  well  as  the  increase  of  the 
marriage  portion"  and  the  other  rights  of  a  survivor;^  though 
it  has  been  poasible  for  dispute  to  arise  on  this  subject,^  it  is 
quite  certain  that  the  Civil  Code  no  longer  recognizes  the  legal 
dower.*" 

§  !i30~  Conditions  rftquislto  tor  tha  Exlstene«  of  Dover.  —  (A) 

Kinds  of  doii-er.  Two  sorts  of  dower  are  to  be  distinguished: 
dower  by  atfrmttenl  (or  ■pTearrmigejf)  and  Cmiomary  dower  (or,  aa 
we  would  say  to-day,  legal  dower).  Beaumanoir  in  a  passage 
which  haa  given  rise  to  a  great  deal  of  discussion,  13,  12.  attributes 
the  institutioo  of  tlie  Customor;  dower  to  an  ordinance  of  Phllip- 
Augufltus,  of  the  year  1214,  which  has  never  been  found:  "The 
general  custom  of  dower  ,  .  ,  the  wife  takes  half  of  that  which 
the  man  has  the  day  he  marries  her,  which  began  w-ith  the  ordi- 
nance of  the  good  King  Phllippef  king  of  France,  who  reigned 
there  in  the  year  MCC  and  XIV.  And  this  ordinance  commanded 
this  to  be  done  throughout  the  whole  kingdom  of  France,  ex- 
cepting the  domain  of  the  crown  and  several  baronies  held  from 
the  crown,  wluch  were  not  to  be  divided  in  half  for  dower,  and 
which  bring  no  dower  to  the  ladies  exeepting  that  dower  which 
is  promised  them  when  they  are  married.  And  before  this  onli- 
nance  of  the  king  Philippe  no  woman  had  dower  excepting  such 
dower  as  should  be  promised  at  the  marriage.  And  it  is  very 
e^ndent  that  the  custom  was  such  formerly,  from  a  word  which 
the  priests  caused  the  man  to  say  when  he  was  married,  for  he  then 
said,  'With  the  dower  which  is  arraoged  between  my  friends  and 
thine  I  endow  thee.'"  It  is  beyond  a  doubt,  however,  that  before 

"Arr.,"  pp.  289  and  464.  Regulation  of  1773  doing  away  with  the  logoJ  dower 
ID  Aosta. 

'  "Code  avil  interai.."  II,  171;  ef.  IH,  155;  Sfiflnoe,  p.  300;  Aran, 
"N.      H.,"  IBOI,  601;  Martin,  aee  "Gfliaa  nupt,,''  aad  '-QueBt.  de  Dr.,"  7, 

S3- 

'  There  is  no  doubt  that  the  dower  of  children  was  abolished-  Decree  of 
Kd  Veal.,  year  II,  Art.  4&,  oud  of  flth  Fnict.,  venr  II,  Ait.  24.  Controversy 
U  to  the  dower  of  the  wife:  Sc/imiit,  "Thtee,"  \mt.  p.  81. 

*  Under  the  Civil  Code  gifta  by  marriage  contract,  etc. 

*  A  Low  ot  M^K^h  t),  1891,  reopening  an  evolution  which  seerae^l  1o  l>e 
clewed,  bm  conferred  rights  of  succesaion  upon  the  survivor  of  the  gpouses, 
whether  rich  or  poor,  and  even  when  there  ore  rMldren,  when  it  would  have 
been  Eufficient  to  have  given  an  allowance  for  support  to  the  apouse  who  was 
in  want. 
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the  year  1214  Customary  dower  was  not  unknowo;'  the  "dos 
legitima"  of  the  barbarian  laws  is  uothing  else,  and  there  is  noth- 
ing to  show  that  it  fell  into  disuse.'  Perhaps  this  ordinance  was 
enacted  n-ith  respect  to  fiefs,  which  dower  could  not  affect  «-ith- 
out  injuring  the  rights  of  the  lords.'  At  any  rate,  the  Church  and 
the  Cuatom  made  it  a  duty  of  the  husband  to  give  his  wife  dower.* 

^  In  th«  English  Customs  one  ^11  observe  a  reoL&rk^le  evoluUoD  froai 
the  dower  by  lifpwment  t*  tht  !<*sa'  dowf  ■  Tfiti*,  occtordiiig  to  Glanrdlt, 
VI,  1,  the  htLabaiid  iji  hdf)  bound  to  euJon*  )m  n'ife  "ad  osliuin  ecelwit(>"j; 
when  etukiwing  lier  aomi-linies  hi;  chfxietw  pro^icrty  whluh  is  a  part  of  the 
niuiriftge  iHiTtkia  ("dos  oominaLe"],  BomclimM  he  doce  not  8pMii(y  in  what 
tlie  dt>wpr  nlmi\  vomial.  and  then  lL«  dower  is  "ratioimbilia";  it  includes  one- 
ihirci  of  the  fn*  tenement  of  which  ttie  husbaud  in  seised  at  the  lime  of  the 
marriage.  About  the  Lime  of  the  ivign  of  Eilward  III  the  wife  hiu  a  right  tO' 
&  reoAainable  DiiirrioKe  portion,  cirn  If  the  buaband  hoe  r^nained  silent; 
the  dower  being  cojnpubory,  it  is  implied:  llmclun,  Iq.  13;  Briilon,  101.  —  la 
Frnufe  it  wu^  even  deemed  sufficient  to  ijromiec  a  dower,  or  tte  formulA. 
r*p«rt«l  by  liiyiunuMioir  waa  made  use  of,  without  any  st>ecifi<!  pi<»e  of  prop- 
erty btnng  made  siiljiei-t  U»  dower.  In  the  eighteenth  century  eerUiin  of  the 
French  Customs  only  ailmittwi  of  dower  by  ugreemenl  c'Marehe,"  2JW; 
"Lb  Itoehelle,"  " Yssuiidun, "  "Canibrai,"  "Amiens,"  elc.,1.  P«riiaps  Iba 
legal  dower  htui  nev^r  be^n  admitted  in  the»e  Cu'^tonM,  perha))s  it  had  CMaed 
to  be  reeoeniiM!  bv  thorn.  Other  Customs  di>tinguiMh  betn-ccn  the  noM» 
womeji  and  the  plelieiaji  women.  Thus  the  "Cout.  de  Baintonice."  7(1,  onhr 
confers  the  euMoniiirv  rluwcr  u|ion  noble  ft-otnen;  the  Ctwi-imuS  of  'Wnjou  ' 
and  "Maine"  refuse  to  give  it  to  them  when  they  are  the  print'ii>fil  hcirn  of 
tliifir  reUliwfl.  .\eecirding  lo  Ritnafifon,  p.  493,  Cu^toman-  dcwtr  is  but  m 
tranafonaation  of  the  right  of  succeisioo  that  vraa  formerly  rccognijEed  aa 
belonging  to  the  apouee  uid  tlut  va£  added  to  the  marriage  portion  ooofemd 
by  agroemoit. 

•  To  the  pontrary.  RimoMaon,  p.  49B. 

'  Beaum&noir  nuikea  thme  assortinna.  oQ  of  which  are  open  to  dispute; 
(n)  Philip  Auguatu.'  roiponsible  for  the  ereation  of  Custom^jy  dower. 
13ut  it  ill  quiUt  ocrtuin  tliat  even  bi'tore  hi^  time  n  lpaa.1  dower  «si.tt«^J-  Ods 
may  assume,  it  id  tnie,  ihut  tlitn  le^tA  dower  had  failen  Into  disuse  in  the 
IliMle-Franre  and  the  neighbonng  regioai.  Cf.  RinioMim,  -486,  (fr)  "tht 
Ordiaani.-«  of  121-1  was  meant  to  apply  to  the  entire  kingdom.  Thia  ia  voy 
unlikely,  and,  in  fitct,  it  was  not  applied  in  Normandy  and  in  the  other  oouxt- 
Iriw  where  the  Engjieh  law  wiv)  applied,  tc)  Thu  ordinance  nnut  ttftT* 
aflsumed  liial  the  amount  of  dower  was  onf-half.  But  charter*  wtabli^h  the 
fact  of  ihB  prwinuH  existence  of  thia  quivniitv.  Then,  if  that  la  so,  did  the 
OnIinaiie«  of  1214  never  exist?  It  la  hard  to  bolievo  that,  beeaueo  P  dt  Fonm 
Utinei,  '21,  iH,  himself  also  speaks  of  the  eaai'tmoot  uf  King  Phihp  whieh  coa- 
ferred  the  seiain  of  dower  upon  ladies  who  were  niiiowB.  LftbouU\-r  mtkm 
the  ronjecttire  that  the  ordln-viee  was  enactwl  to  applv  lo  fiefs,  which  mn 
not  affected  by  dower,  according  tfj  the  "L.  Feudj'  1.  8.  I.  Tiiv  word 
"  iadien,"  the  eseeittion  wliich  coummed  the  kingdam  ami  the  grt-at  uutoorfl^ 
all  support  (hifl  conjecture;  Bluckilone,  II,  8.  Snmrier.  "Festg,  f.  Dcrab., 
Berlin,  p.  4|  f(  w?..  rounding  out  this  explanfttlon,  belie\-efl  that  Philip  .\«- 
gu«tiis  at  one  and  the  aame  lime  eonverted  the  dower  of  one-third  of  the 
ownership  into  the  dower  of  onp-hnlf  of  the  iisnfructj  the  tiaufruet  aloM 
being  admissililp  in  the  easeof  fiefn.  "Brt't.."  IHfl:  "\o  one  can  Rive  more 
than  oDo-tliinl  by  way  of  inheritance  or  one-half  by  way  of  uaufruot."  Cf. 
eiaaaon.  VII.  SM. 

•  GlanvtUe,  V'l.  —  Afterwsrdi  Jowct  com«a  to  be  regarded  so  miteh  an  the 
acquitting  of  tin  obligation  that  them  i»  no  occaeioD  for  ita  nostnticn,  and 
it  ia  iwt  subjei^t  to  nHluclioa  because  uf  ita  affecting  the  legal  uiarfe 

990 


Topic  2]     DOWER  AND  OTHER  RIGHTS  BY  SlTRvn'OHSHIP      [|  531 

It  was  natural  that  a  legal  dower  shoiild  be  imposed  upon  those 
who  had  avoided  this  obligation  (for  example,  in  marriag'ea  which 
the  prieat  had  not  blessed}.  Such  waa  the  favor  with  which  dower 
was  looked  upon  that  the  wife  could  not  renounce  her  legal  dower 
by  marriage  contract;'  in  the  seventeenth  centurj',  dower  having 
become  less  of  a  necessity,  this  was  allowed.*  Praarrangad  dower, 
moreover,  excluded  the  legal  dower;'  but  it  is  to  be  noticed  that 
it  was  forbidden  to  aintract  for  this  dower  during  the  mar- 
riage for  fear  it  should  only  serve  to  conceal  gifts  between 
spouses.* 

§  531.  Thfl  Su&«.  —  (B)  The  mnoiint  of  legal  dower  varied  ac- 
cording to  the  Customs;  it  waa  generally  one-half,  in  conformity 
with  the  Ordinance  of  1214.*  But  the  dower  of  one-third,  or  Eng- 
lisli  dower,"  —  it  would  be  more  accurate  to  call  it  Norman  dower, 
—  was  also  very  widespread,  especially  in  the  provinces  of  the 
West.'  The  dower  established  by  agreement  might  be  less  than 
the  Customary  dower,  but  could  not  exceed  it,  —  excepting,  how- 
ever, in  Paris,  Orleans  and  some  provinces  where  there  was  no 

'  Botitaric,  I,  B7.  "A  fortiori,"  a  general  renvindstion  dLirinp  the  mar- 
riage would  be  unlawful;  BoUionaA*,  p.  20S;  cf,  Loyad,  151;  "F.  g§n.  de 
NavaJTe."  4,  1,  1. 

'  Lauri^e,  on  "Paris,"  247,  states  that  this  ainouated  to  a  br«uk  with  tlie 
praclice  of  several  cenLuriM.  The  abolitioa  of  the  VeUeianum  Decree  of 
tbe  Sen&te,  the  custom  of  crcatiag  the  Custamarj'  dower  when  a  prearranBed 
dow'CT  wna  established,  may  have  contributed  towards  this  result:  PtOhier, 
DO.  2;  R-ioard,  on  "Park,"  247;  Order  of  Jan,,  1606, 

'  "Cout.  Not.,"  51;  Ucsmarfa,  IT'S.  Excepting  according  to  certaiii  Cua- 
tonw  in  which  the  widoiv  had  her  choice.  Jamfynt,  "Th&e,"  p.  80  (Brittaovili 
fotiiief,  no.  3. 

*  Desnmra,  219;  "Gr.  Cout,,"  II,  32. 

»  BcaumaTunT.  toe.  dt.r  ViuUd,  -Et.  de  St.  Louis."  I,  138;  "Cout.  Not.,"  59; 
'■Olim,"  IV,  348;  "A.  C.  Artoia,'"32;  '■Paris,"  248.  The  dower  of  on^huit 
Beema  to  be  more  frequent  among  plebeians,  the  dower  of  onO'third  among 
nobloa  (perhaps  because  of  the  riffht  of  primogeniture).  J.  d'lhcHn,  179: 
the  nobleman's  widow  has  half  of  the  fiofs.  the  commoner's  widow  all  th-epos- 
BL-asiona;  "Cout.  dca  Bcmrg.,"  1S6;  VaHn,  ".^rfh.dc  Reims."  1,  60fl.  —  "There 
cannot !b<t  dower  upon  dower,"  po8(,  "Dower  of  Children." 

*  Thit  ia  to  an^,  which  was  ip  uge  in  Enelaud;  but  the  English  themselves 
llivl  borrowed  tihis  from  tSie  Normans,  and  wc  ha\'e  aJre(ii;Jy  peen  that  this 
^ount  is  met  with  aa  ?arly  as  the  barbarian  period.  Cf.  right  of  primo- 
geniture, which  is  of  two-thirda. 

'  "T.  A.C.,  ?fonn.,"  3  (excepting  the  chief  mwior);  5,  2;  79;  Du  Cange, 
Bee  "Mojierium,"  "Mesnagium,  '  "Mesuagium";  "Summa,"  101:  one-third  of 
fiefs;  one-half  of  buipge  tenures;  "Bret.,"  SSfl;  "Anjou,"  "Miune,"  "Tou- 
raine,"  etc.;  "Et.de  St-  Louia,"  I,  17:  one-third  fornoblea.  one-half  for  othera: 
1. 137;  ffIa«wae,XlI,20;  "Magna Charta"  of  121.5.  c,  8.  CJ.  "MaRiia Charts'' 
of  1217,  c.  7;  BhnoTU,  "Chartres,"  p.  SO.  We  also  find  in  England,  alon^ide 
of  thn  oommon.-law  dower,  which  is  of  one^third,  dower  of  one-half  (socage, 
aavplkind)  and  even  of  all  the  husband's  lands.  Ooij-tlwrd  at  Naples  and  ia 
SieiEy  (Pertiie,  HI,  334.  337;  Briinneek,  p-  37)  Lo  Castille]  ("  F.  Vieio,"  V,  1); 
"Am.  de  Jfir./'  /.  d'lhdin,  71,  01;  (?«.#.  U  Tort.,  16;  Ficker,  Ul,  244. 
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maximum.'  Whether  equal  or  less,  it  excluded  *  Customaiy  dower, 
ant!,  as  the  Customs  did  not  fix  any  minimum,*  the  dower  of  the 
widow  ran  the  risk  of  being  very  greatly  reduced  as  a  result  of 
special  ngreemeuts;  there  was  nothing  anomalous  in  this,  after 
she  was  allowed  to  renounce  her  dower  by  marriage  contract. 

§  532.  The  Same.  —  (C)  The  aeai  of  the  Cuslomary  dower  is  ex- 
clusively the  husliand's  own  inheritance;  *  movables  and  acquests 
arc  not  subject  thereto.  One  would  rather  expect  the  opposite 
result,  for  the  family  possessions  ought,  it  seemg,  not  to  have 
been  affected  by  the  rights  of  the  wife.  But  over  the  movables 
and  jointly  acquired  property  of  the  marriage  this  right  was 
converted  into  a  right  of  community,  which  had  the  advantage 
of  leaving  to  the  husband  the  free  disposal  of  this  category  of 
poss^ions,^  According  to  the  Ordinance  of  1214,  doWer  only 
affected  those  personal  Ijelongings  of  ^-bich  the  husband  was  pos- 
sessed at  the  time  of  the  marriage; "  by  tliis  it  would  have  been 
too  much  restricted,  because  in  most  cases  the  husb&nd  is  too 
young  at  that  time  to  have  any  personal  belon^ngs;  so  the  dower 
was  by  contract  extended  to  present  and  future  personal  belong- 
ings, according  to  a  practice  which  is  found  from  the  time  of  the 
barbarian  period.'  Frequently,  the  father  in  consenting  to  the 
marriage,  also  consented  to  subject  the  family  possessions  to 
the  dower;  ^  this  consent  was  impUed  where  the  son  merely  pio- 

'  "T.A.C.,  NormV  70,2;  "Mftftna  CJiarta,"  1215,8:  "Olim,"  IV,  8«; 
"Jcwlioe,"  p.  217,  219;  "Const.  Chit..."  7S;  Loi/ad,  139;  Demarei,  137,  218, 
makes  n  {mtuiGtiuii:  commiiners  c&n  mnre  tliim  ono-half,  noblemen 

cannot;  "Coul,  Not,,"  59:  "Norm.,"  371;  "  Poituii.  "  259.  Divided  dower  In 
Burgundy:  Ao&tn,  '  ThfiBe,"  p.  1G5.  —  This  reatriclivf  wmlvncy  oomea  to 
light  an  early  te  the  barbarian  period  amt  in  in  acmrJ  with  the  nghta  of  tha 
(ariiily.  —  (j.  It*lv,  Brandilevne,  "  Arch.  Giur.,"  67,  2.  Lituri^rc  oncl  Lomoig- 
non  comploiD  of  tlie  conferriiiK  of  enormous  dowers. 

»  "T.A.C-,  Norm.,"  75;  "JoeticP  "  p.  31«;  "CoUt.  N(^t.,"  51;  jOnnarM, 
175;  "Paria,"  261;  Layid,  147,  1§1-.  TroyeB,  MwiW,  etc,  option  betweta  tfae 
two  kintifi  of  dower. 

■  The  EHi;!i^]i  law  (idiiLitt«d  that  the  wif«  could  always  rlium  h^r  le^^  ttow 
of  ODP-third:  lAllltt(m.,  39,  41.  'Y\a%  watt  nol  ho  in  the  thirteenth  century: 
■'Majcpn  Chaita,"  c.  8. 

*  Fiefa  or  pLcbeiHO  tenuns.  CJ.  Bovtaric,  I,  98.  A  snhndiary  (lower 
upon  jointly  acquired  property  and  owv-ablos  according  to  certain  CiixtonM: 
Portiw.  noa.  17,  98;  "  T.  A.  C,  Norm,."  5.  4;  79,2;  "T.  A.C«  Brct  ,"  30.  10: 
"Orleans."  221;  "Pari*."  257. 

•  Sorvivah  of  the  old  law:  J.  d'IMia,  177  (dower  upon  the  ocquatft). 

'  CUnu-iile,  VI.  I;  "MAgna  Charld"  of  121.5,  c,  8;  cf.  "Magna  Cbarta'^  ol 
1217  and  12^4;  PMoeSc  and  .Vttitland,  11  419.  Ttus  13  QaimaUy  th*  ob]«cl 
of  the  prearroaged:  doim',  of  the  "libielli  aotta." 

'  T^ftyenin,  noe.  175,  176;  D.  VatMette.  "Freuvw,"  no.  fi02.  — To  thenoM 
elT«ct,  Btaumanoir,  13,  13  el  stq. 

'  An^o-NormiiQ  dowrr.  "ex  naaensu  patris":  "T,  A.C,  Nono.,"  p.  8t; 
VioUu,  "£t.  de  St.  Louis,"  III,  p.  27ii  (id.  in  Touraine,  Atgou,  etc);  f  ii|iMf, 
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ceeded  by  making  a  gift  of  present  and  future  possessions.  Wliat 
agreements  accomplished,  the  Custom  accomplished  also,  and 
with  all  the  more  ease  because  the  Customary  dower  was  an  ali- 
quot part.'  The  personal  belongings  coming  from  collaterals  or 
descendanta  were  alone  ordinarily  excepted  from  the  appropria- 
tion made  for  dower.*  Even  taking  this  restriction  into  account, 
one  can  see  that  a  large  number  of  immovables  were  found  to  be 
incapable  of  being  disposed  of.'  The  feeling  of  practical  necessity, 
combined  with  a  desire  not  to  take  away  the  personal  belongings 
from  the  administration  of  the  relatives  to  whom  they  belonged, 
often  tal  to  the  substitution  of  a  dower  consisting  of  a  sum  of 
money,  especially  under  the  form  of  a  rent-charge  for  dower  in 
kind.* 

§  533.  The  Sama.  —  (D)  The  wife  nbiains  ker  dawer,  ujxm  going 
to  bed,  it  was  formerly  said;  ^  the  majority  of  the  Customs  by  the 
sixteenth  century  have  abandoned  this  archaic  rule,  and  no  longer 
demand  that  the  marriage  shall  have  been  consummated.  The 
dower  occrues  merely  by  virtue  of  the  nuptial  benediction.* 

138;  L'Hammeaw,  til.  fiS.  This  was  especiEiIlj'  userul  in  a  case  where  the 
son  di(>J  loo  young  to  have  tiiken  the  [iu<:ceaaion  of  tiis  pareal^;  hiij  wiiluw 
would  none  the  less  have  a  dower  over  the  hereditary  sh&rc  which  woulil 
have  come  to  him:  "Poitou,"  260  ("Semi-drtwer"). 

'  "T.  A.C,,  Norm.,"  7S;  c/.  "Smama,"  101;  BsaumafwrV.  13,  14;  "Gr. 
Cent.,"  II.  32,  Desmaren,  175,  215;  "Cout.  not,,"  51.  Lojfsd,  137^  attributes 
tiie  extending  of  dowur  to  incjiade  future  pereynul  belangmge  to  u\  advoctite 
yf  the  rourkenth  rontury,  Eades  An  Sens;  but  aa  early  aa  12liS  tjie  "  Q!iiq  " 
mentioned  it:  "Paris,"  248.  —  Entailed  possessiom  wora  subjeut  to  dower  if 
there  were  no  others:  ^  Ord."  of  1747,  45  ei  aeq.;  Pothier,  no. 

»  BmiUiric,  I,  97;  Beaumamir,  13.  13. 

•  According  to  the  "  .\bb.  de  .tfir.,"  /.  d'lhdin,  220,  in  the  Customs  of 
"Berrv"  and  "Bourbonnaie"  [Polhwrr,  no.  13)  and  at  Lincoln  in  England, 
etc.,  rfower  13  only  taken  out  of  poaataainiia  of  which  the  husbiind  I§  §ei8od 
at  lilt;  time  of  hia.  death,  Thus  any  alienation  executed  by  the  husband 
cannot  be  attoclted.  Cf.  Rimaason,  p.  1S5;  "A.  C,  Aojuu,  ed.  B.-B.,  1, 
p,  517. 

*  In  Qiif^h  law  from  the  time  of  Henn'  VIII  tha  gT^t^ni  of  jointurca  or 
rents  ia  money  upon  some  immovable  of'^thB  husbMid'a  came  to  be  aub- 
alituted  tilmost  entirely  in  practice  for  dower  in  kind,  which  had  the  dis- 
advantage  of  making  the  husband's  pn8aeNsioa<4  incapable  of  beint;  diTposed 
of:  Blnektlom,  II,  8;  hekr,  p.  105;  ChaisenuiTtin,  p.  340:  in  Saxony  a  frequent 
chanpinK  of  the  dower  iaio  a  lite  rent;  Stofiifw,  IV,  114. 

*  LoyaH,  140;  Beaumanoir,  13,  25;  "Sumraa  Norm-,"  lOl;  "-JoatiRo," 
p.  21!).  Sur\-ivnl  in  the  "N.C.,  Bret,."  4.50,  where  it  is  merelv  required 
that  th«  wife  shall  have  put  her  foot  into  the  bed:  Bvxhe,  "N.  K.'H  ,"  1885, 
«53;  Pothier.  no.  147;  "Toillouae,"  113  (yd.  for  the  increase);  IMtUian,  3ll 
(the  wife  only  hiiA  a  right  U>  the  dourer  if  she  is  more  thdA  nine  ycar^  old  at 
thft  time  of  her  husband's  death) ;  porf,  the  haaia  of  the  wmmunily.  Tfi$ 
old  rule  is  to  be  accounted  for  by  remains  of  the  "Morgeiigabe,"  tbo  "Beil- 
a(ier,"  and  marriage  pcrfMted  "by  con.iuniauitii>n.  '' Oaculiim,"  "Ass.  do 
J6nw,,"  "C.  de»  B.,"  145  (re-enncting  ■'Cod,  Juat.  "  5,  3,  16). 

•  Loy»el,  140;  -'Bret.,"  450;  Laur^,  oo  "Paris,''  24S  (II,  295). 
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§  534.  Tho  Same.  —  (E)  The  forfeiture  of  dower  arises  from  the 
adultery  of  the  wife,  from  the  fact  that  she  has  abandoned  her 
husband,  or,  as  a.  general  thing,  that  the  scparatiou  of  donuctle 
has  been  adjudged  against  her;  or,  again,  owing  to  niiscondiict  of 
the  wife  during  the  year  of  mouming.'  A  second  marriage  com- 
pels the  woman  who  has  dower  to  furnish  surety,  but  the  dower  is 
not  lost  unless  there  U  an  agreement  to  that  effect.* 

§  535.  Righto  of  tbo  Wife  0¥or  thn  Ttowm.  —  (A)  During  the 
marriage.  Prearranged  dower  affecting  specific  possessions  was 
at  first  coosidened  as  the  property  of  the  i^-ife''  But,  actoni- 
ing  to  the  classical  theorj',  the  husband  kept  the  ownership,  ad- 
ministration and  enjoyment  of  it  during  the  marriage.  iVIl  the  more 
was  this  so  with  respect  to  the  Customary  dower,  which  affects 
a  certain  quantity  —  a  half  or  a  third  —  of  tlie  possessions  of  the 
husband.''  If  the  latter  no  longer  losra  the  ownership  of  dower, 
he  only  has  a  hmited  right  of  disposal;  he  cannot  by  means  of  any 
deed,''  whether  for  a  consideration  or  gratuitous,  deprive  the  wife 
of  her  dower,*  When  he  alienates  posBeasions  which  are  eneum- 
bered  with  dower,  the  alienation,  though  it  cannot  be  attacked 


'  "Or.  Cout.."  II,  32;  Loyael.  lU;  "N'onii.,"  361;  "UreL,"  450-  OlaMfO^ 
VI,  17;  BladutSanc,  II,  S;  Palkkr,  no.  257:  DitmoiUin,  on  "Paris,"  30;  ^ofMt 
175;  Pothier,  aa.  258  iOreEt-r  of  1571);  "  K  de  Nav,,';  4;  ScaUic.  III.  114.  — 
"Anjou,"  311:  MLaappropriation  of  dower.  —  that  is  to  bav,  uliusi-  of  iU 
enjoyrocnt.  —  Some  ol  the  CustoDu,  "Toarajne,"  337;  "MMn","  313; 
"Anjou,"  310;  ADd  "Bret-,"  20$,  consider  a«  beiru  iDflODaiateat  ilic  iiualiiy 
of  dowiiser  and  of  legotpe  or  dunec;  in  Paris  th*  wift  can  have  at  otm  aad  lh« 
SOTQO  tim^  her  dowor  out  of  the  peraonai  h^lonpngs  und  a  pft  out  of  the 
portiun  of  ihe  jointlv  acquired  property  of  tho  community  which  wm  pon- 
tributed  by  hei  hunftand.  —  "Boura  ."  3S:  r«nundation  of  the  mnununity 
CBiiae»  loss  of  dower.    Contra,  "A.  C.,"  (in  Giraud),  Art.  3. 

■  Fkurv,  I,  Potkier.  no.  263;  "Bret.,"  2i4;  "Afla.  de  34t.."  "C.  dn 
B.."  1(17;  "Olim,"  HI,  UflS.  3. 

*  The  husband  makea  a  delivery  to  the  wife.  <Y.  a  chnrter  of  1089  ia 
Bat^not,  "Aaa,  df  J^r  ,"  II,  lf6;  "1  give  ywu  one-half  of  that  which  1  ahaS 
receive  from  the  inheritam^e  of  my  mother";  theo  comas  s  epecilicalJon  of 
the  property:  "h«i  aiit«in  trado  tibi  sub  attealationc  cftTtc  huju»"  (Vordwa). 
CJ.  Lauri^,  an  Lojjaei,  \&fi\  P.  de  La  Janit,  nod.  40S.  400:  the  ordinary  fiaiMt 
of  dissci^ ia-^eisin  is  sufficient.  G«rnuuiy:  fonnalitiee  of  the  "AufLUBUnc" 
in  eeneral,  but  Lu  famillm  of  princes  a  mere  agreecaent  is  sufBdent:  SfaUifc 
IV,  115. 

'  The  wife  could  nt  the  most  be  roR-^idered  as  a  jloint  owner  of  one-hatf 
or  one-third  of  the  hUKband'e  poaaessiana. 

*  "T.  A.  C,  Norm.,"  1;  79,  12:  oonfi:ication  of  the  huflbaod'a  pcwsmtoM 
carries  with  it  loeti  ol  dower.    Contra,  Lcyid,  142  et  wq.;  L'Homnynu,  III,  SS. 

*  ".roatico,"  p.  16B;  "Dowar  cannot  be  emcumberrd":  CKoi4C'n<irtiit, 
p.  330;  Rimation,  p.  15S.  The  inalienabiUty  or  4^U!L.>ii-inali<>nability  of  d'>w«r 
was  one  of  tho  cauaea  of  its  being  done  awajy  with.  C/.  the  F>i^Ii«h  I»w  at 
1S33  {Lrfir,  p.  IM):  the  biuband  is  autlianted  to  dfnnive  the  wif<>  nf  har 
dower  unless  he  shall  h^ve  a1ipulat«i  not  to  do  so  in  the  mamnicu  eoninwt; 
purchaaera  or  creditors  of  the  husband  are  consequent  ly  preferred  to  the  widow. 
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during  the  marriage,  is  void  as  against  the  wife  upon  its  dissolu- 
tion.^ From  this  it  follows  that:  (a)  if  th«  husband  survives,  as 
there  is  no  longer  any  dower,  this  deed  cannot  be  attacked;  ft)  if 
the  dower  is  prearranged,  the  wife  who  3ur\'ive3  has  the  right  to 
reclaim  ^  the  personal  belonging  which  has  been  alienated,^  though 
the  grantee  who  has  been  ousted  may  bring  an  action  of  warranty 
against  the  heirs  of  the  husband;  (e)  if  the  dower  is  Customary,  the 
wife  who  survives  may  reclaim  possessions  alienated  by  the  hus- 
band only  if  there  are  no  personal  belongings  in  the  inheritance; 
the  heir  is  thu3  compelled  to  provide  her  with  her  dower  first  of 
all  out  of  the  hereditary  possessions.  It  of  course  follows  that 
these  solutions  are  applied  to  agreements  creating  rights  in  land 
as  well  aa  tO'  alienations  properly  so  called.  The  husband  whose 
credit  was  found  to  be  very  much  affected  by  the  rights  of  his 
wife,  and  third  parties  with  whom  he  dealt,  coidd  not  fail  to  at- 
tempt to  provide  for  themselves  against  the  danger  of-an  eviction. 
There  were  cases  in  which  eviction  could  not  take  place,  for  ex- 
ample, the  case  of  sworn  poverty;  for  if  the  rights  of  the  family 
were  blotted  out  under  this  hj-pothesis,  all  the  more  should  it  be 
the  same  with  the  rights  of  the  wife.*  In  all  periods  it  seems  that 
alienations  made  by  the  husband  with  the  consent  of  the  ftife  have 
been  made  valid;  numerous  examples  of  this  are  to  be  found  dur- 
ing the  barbarian  period."  During  the  feudal  period  renunciation 
of  her  rights  by  the  wife  is  authorized  '  on  condition  that  it  shall 
take  place  under  oath/  and  when  the  dower  has  been  prearranged 

Thia  genern]  principle  has  not  been  everywhere  apiptied  in  the  aame 
way.   Our  outline  is  therefore  only  Eeoeral. 

'  For  littw  long  ii  time?  Cert  ain  CasUnaa  only  g?.vs  her  a  period  of  a  year 
and  a  day,  GeneriUly  she  bim  the  ortUnarv  period  of  preacriptioD  rcclioiiod 
troirt  the  time  of  llie  husband's  deAth:  jy>niu>}Ui>',  s.  HO;  "Gr.  Pcrrhe"; 
"Pftrifi,"  117;  UMomnteau,  p.  482,  The  Decree  does  not  eytingiiish  the 
dower. 

■  Beaumawrir,  13,  S  (cf.  21,  3):  after  her  death  the  inheritance  revert* 
1«  the  purchaaer.  Canlra,  if  the  dower  belonga  to  the  children:  "T.  A.  C, 
Nomi._,  7ft;_"Siimnia,"  101;  PUickstonej  II,  8;  CianvilU^  VI,  3:  same  solution, 
but  with  this  exception,  ihut  if  the  wife  offers  oppoeition  to  the  alienniTion 
ehe  losee  her  dower;  than  is  because  ehe  is  bound  not  to  gainsay  her  Imshand. 

•  "Gr,  Out.,*'  II.  32;  Boutaric;  "Actcs  du  Pari,,"  no.  7823.  Other  cases 
of  necewBiy  nUenaiion:  P(Hiiicr,  ao.  S4. 

•  /ftnuuwm,  p.  397- 

•  Btxtumanoir,  13,  5;  "Olim,"  I,  735  (In  1258):  ocpreased  renunciation; 
"JoBtiee,"  p.  16B  (grant  to  the  wife);  Btmtnne,  I,  97;  "  L.  d.  Droii,"  84(}; 
"T.  A.  C.,  Norm.,"  4  [the  wife's  renuncialion  is  not  binding).  The  wife  in 
Scotland  r9nounceB  her  dower  without  any  furmalitiiw;  in  finglish  law  the  same 
rOHult  is  arrived  at  indirectly  by  means  of  the  proceeding  of  the  fine  and 
BRovery. 

»  "Et,  dc  St.  LouiHt"  1, 173;  "Artois,"  33.  The  other  tejrta  do  not  mention 
it: "T.  A.  C,  Norm.," 4;  "T.  A.  C,  Bret."  30, 40;  "F.  de  IWara," 272. 
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the  amount  renounced  must  be  reinvsted.'  This,  however,  only 
came  about  very  gradually,  for  it  was  to  be  feared  that  tlie 
coHiiODt  of  the  wife  nas  not  free;  if  during  the  marriage  she 
amUl  no't  give  up  her  dower  in  mass  and  all  at  once,  she  ran  the 
risk  of  being  led  to  lose  it  bit  by  bit  by  means  of  sucxcssivi:  re- 
□Uuciations  iti  proportion  to  the  alietiatiotis  made  by  the  hu$baud. 
In  the  sixteenth  century  the  oath  no  longer  made  use  of.  Ko 
mvestment,  properly  so  called,  has  given  way  to  the  recompense 
or  legal  reinvestment;^  and,  finally,  the  security  of  the  «"ife 
consisted  in  an  implied  mortgage.' 

I  536.  Thfl  Sazna.  —  (B)  At  the  death  of  the  huiband.  Only 
then  did  this  rij;-ht  vest  for  the  benefit  of  the  wife,  for  the  rule  is 
that  "a  husband  never  paid  dower."*  Loyscl,  146,  say.s  that 
"Customary  dower  gives  seisin;'  prearranged  dower  had  to 
be  asked  for  at  taw,  which  is  Bomething  that  is  beginning  to  be 
changed  almost  everywhere,"  *  In  prearranged  dower  the  |m>s- 
sessions  subject  to  the  dower  were  known  beforehand.  On  llie 
other  hand,  it  was  necessary  to  partition  the  personal  belongings 
of  the  husband  in  order  to  know  which  of  theia  were  affected  by 

■  "Et.  de  St.  LoTiia,"  I,  173;  Boutaric,  I,  97;  "Artois;'  33. 

'  Loyiul,  151.  Lavrihe  states  that  tbe  rcniLQciatiun  i§  valid  evon  if  the 
wife  dots  not  take  any  otiier  jiroperty  from  tho  buubund's  sucneesioD  ia  ordvr 
to  iDilcmnify  bGrnelf.  Cf.  renunciaticia  of  the  VuUcumum  Dscim  of  tJw 
Senate:  Affyjiuii,  '  N.  R.  H.,''  1900. 

'  Lovtl.  15S.  Ronk,  /'oMi*T.  no.  1&3  (Order  of  166l;  _oJler  the  marrtaBe 
portion  and  iM'forc  the  roinveiitDifDt  of  the  pcxeonal  belon^neil,  Ai'i;  fltiunm- 
ade.  p.  178,  The  mrirt.^iifce  afTecta  the  hcT^ilitary  posotssiciDS  held  b.v  th^  hem 
ana  poowewione  which  liuvu  tnx-n  uliumtcd  and  ore  hdi  by  tliird  party  pur- 
chafleta,  The  implied  mortgage  wa»  broUoht  ^loUt  in  two  Ways;  (n)  sj-Btcm 
of  KOU  (kSt^igni^d  ov^r  a  picco  of  Und;  (b>  noiarial  deoda:  Aec  "tlysUnn  of 
Mortgi^;es";  "Toiiluufie,  IIS:  ''assignamonta  pro  tieee»gariiN  dotiliua  et 
dotaticiia."  A  similar  raortgagp  for  tlip  inereufte  of  the  nmrriMt^  portioD; 
the  wife  eiiuld  ant  renounce  it  [ef.  f>osl,  "Marriage  portiun  tyslent  '),  iiiIiiiiium 
she  v>'aa  aQowed  to  renounce  tno  dower  mortgage. 

'  Dower  even  went  so  far  m  this:  Luysd.  141,  172.    Htnreyer,  in  com  of  a 

i'uflicial  separation  or  eenaralc  mainteoonre  the  wife  had  a  right  U>  rodaiio 
,er  dower  "diiriag  tbe  lifetime  of  lier  baron."  "Ana.  de  Jdruo,,"  dm 
B.;'  171;  VMld,  p.  790;  Paifiifr,  no.  IW;  Flnry,  "Inst.."  I,  SS«.  lo  tfaa 
flevcnle^nth  eejvtury  the  wife  wlu>  had  obtained  &  8e]ianite  ouuateiuuMe  utdy 
obtained  «n  Rllowaow,  tbe  "Scroi-dower":  ece  FtrrHrt. 

•  LoyKfi,  HI;  Demnara,  216;  "Gr.  Cout.,"  II.  33;  "Pwis,  A.C.,"  IW, 
143;  "N.  C.,"  236.  Tbo  issues,  arreare,  oomplnints:  PaUaer,  156;  Stobbt, 
IV.  115.  ' 

*  Competenoe  of  the  eoclesifistica]  courts;  in  the  thirteenth  CMtmy  tbo 
liiy  eijurtjj  htivc  jurisdiction  in  the  action  for  possussian,  and  in  thn  ^ixtfwath 
century  there  is  no  longer  any  queuLion  of  ecclesiastical  junsdicLicn:  P.  dt 
FmiUitm-^,  2i,  52;  ■■Oliin."  in  1^69,  in  BmOaric  c,  l3fH;  *^T.  A- C,  Nona.," 

7:  delave  in,  the  curlesiafiti-col  courts  as  a  mtull  of  a  aeries  of  appeoli  mnied 
oe  far  as' the  pupo:  Ghm-iUt,  VI,  11,  li;  foiftarw,  U,  1;  LoyttL  146;  Bmv- 
manoir,  11,  9;  "L.  d.  Dr.,''  431. 
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the  Customaiy  dower;'  according  to  certain  Customs,  the 
"woman  who  has  dower  apportions  and  the  heir  chooses";^ 
others  give  the  wife  the  ehuice  of  possessions.  —  The  estate  of 
the  wift',  especially  in  dower  by  agreement,  consisted  at  first  in 
a  true  ownership,  which  wa3  sometiniea  perpetual  and  sometimes 
for  life; '  the  latter  prevailed,  and  was  transformed  under  the  in- 
fluence of  the  Iloman  theories  into  a  mere  enjo.vraent  or  usufruct, 
which  was  extended,  it  is  true,  by  reason  of  its  origin,  in  a  very 
broad  manner.*  Dower  is  free,  it  is  said;  *  thus,  the  widow  does 
not  have  to  pay  any  relief;  *  she  does  not  contribute  to  the 
debts  on  movables  of  tlie  inheritance  of  her  husband;'  and, 
finally,  in  many  of  the  Customs  she  furnlshetl  no  surety.* 

§  537,  Tha  Dower  of  Children^  is  nothing  else  than  the  dower 
of  the  mother which  has  become  a  Customary,  "legal  share"  " 

'  "DKelUng-hQUse,"  peat;  Eeaumanoir,  13,  19. 

'  Beaui'ui'ivir.  13,  8,  24;  "Bret.,"  31,  3*;  Loyscl,  metseq. 

'  VioUet,  p.  777;  "Et.  d«  St.  LouiH,"  I,  132,  137.  Ownerahip  acoordiog 
to  certaia  CuaWam,  —  for  example,  "Sena,"  169;  or  by  menna  «f  an  agree- 
ment: P.  de  la  Jania,  no.  40U.  Dower  without  any  reversion,  sec  Ftrriire; 
Loysel,  liS;  "T.  A.  C,  Norm.,"  6.  Tlie  "Coul.  d'Aoate,"  5,  7, 15,  Rllowed  the 
wife  lo  disjmtie  of  her  dower  without  leaving  ojiy  part  of  it  to  the  cKildren, 
"which  custom  Bcemed  to  be  ralber  harsh":  Fertile,  IIIj  3S7:  Stohbe,  IV,  115, 
—  The  genersJ  tendency,  which  was  in  conformity  with  the  general  wm- 
ception  of  the  gift,  must  havp  been  to  confer  upon  the  wife  only  an  immershJp 
limitJxi  by  the  riRiit  of  revcraioci  Lo  the  donei?  and  his  heirs;  thia  right  became 
stronger  when  the  dowager  had  only  a  usufrurt,  whereas  in  tliu  canf  of 
ordinary'  gifts  it  dieappfared  or  ^as  reduced  to  the  condition  of  a  right  of 
BuucesBion:  Brunntr,  "Forach.,"  733.  Cf,  ffinMsjon,  pp,  40;j,  159  [Roman 
influence). 

*  The  idea  of  ownerahip  enables  us  to  undnratand  why  the  widow  origi- 
nally had  the  honorary  righta  eonneetcd  with  the  fief  (liuntinir,  prcsentiiLion 
of  bcncliees,  eto.),  gave  homage,  paid  thtj  relief  ("Gr.  Cout.,"  II,  27.  Cf. 
lense,  Bppanftge,  p!«lge),  paid  not  only  the  ordinary  charge,  Binrh  as  the  quit- 
rent,  but  the  e.xtraonlinary  charges,  Huch  as  the  Churr.h  tallapif.  —  When 
fihe  became  a  mere  usufructuary  ahe  no  longer  lind  anythiiiK  excepting  rights 
of  user,  did  not  pay  Jmy  relief  ("Paria,"  40),  and  very  often  had  to  give  surety. 
C/.  Poihier.  noB.  53  and  23(3. 

*  The  tiuwagcr  niii.st  h»ve  tsksa  the  inswes  free  and  clear:  Benitmaiunr, 
12,  2:  13,  7,  22  tl  see.;  Brndon,  II,  40,  4:  Britton,  103;  Siobts,  lU,  \\Q. 

*  lAiysd,  154;  "01im,"I,  419;  ''Parta,''  40;  P.drtaJnnis,  no.  402, 

'  Bea'umanoir,  13,  0;  "0!im,"  I,  467,  1;  "Const,  dw  Chflt,,"  J  78  (ed. 
Mortet),  note;  post,  "Community";  Reniwson,  c.  S. 

*  L/rj/ici,  153  (8he  keeps  up  thn  land,  and  pays  the  charges  and  ordinary 
rents  of  the  land,  but  not  tbo^e  which  have  been  constituted  diirtntc  the  mar- 
ringe);  lieaumanoir,  30.  40;  Desmarea,  1S7,  liffi;  "Gout,  Not.,"  ItW;  "Paris," 
252,  2&4;  PoUiicr,  Boa.  53,  210, 

*  Palhier,  no.  228  d  nfq.;  MarcharU,  "Thtec,"  1899  Cbibl.);  R.  CaiOemer. 
"Maangea  Appleton,"  1903  {"  Don  a  ire  des  Enliwita"), 

Stive  a  fiew  esceptioiia :  [ji:hru.n,  "Sups.,"  II,  5. 
"An  eTpnssion  of  Lm/scI,  15S.  —  C/.tho  "  Verfan|ieTWfhn.ft"  of  the  GermaD 
law:  StiAbp,  IV,  105  (biW,),  in  the  hands  of  the  snrvii'infi  tipoune  the  immovable 
posaessions  of  the  prodeeeiwcti  spiuse  eonstituto  wiili  those  of  the  former  a 
amui  which  is  inalienable  unless  the  con.sent  of  the  children  bo  gjven;  theee 
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fur  the  cliildren.'  If  the  mother  dies  before  the  father,  the  diildren 
are  ^ven  duwer  in  her  stead  and  pl&ce;  *  but  their  right  only  vests 
at  the  death  of  the  father.  Up  to  that  time  the  dower  cannot 
be  disposed  of  by  him;  it  is  even  more  inaiienable  than  that  of 
the  wife,  because  she  could  renounce  it  and  the  ehildren  cannot. 
Wlien  the  father  diea  '  tlie  children  are  given  a  choice  between  tlic 
paternal  inheritance  and  the  dower,  because  "No  one  ain  be  heir 
and  have  dower  nt  the  same  time."  If  they  accepted  the  inherit- 
ance the  dower  was  not  separated  from  the  latter;  they  had  to 
pay  the  <!ebts  of  the  father  and  abide  by  alienations  inad*^  by 
him.  If  they  renounced,  they  were  authorized  to  take  dower  fr»o 
from  the  paternal  debts  and  no  transferee  could  set  up  against 
them  any  ahenation  or  agreement  conferring  real  rights.  How- 
ever, they  were  held  bound  to  deduct  from  the  dower  pifta  which 
they  had  received,  because  no  one  can  have  dower  and  be  a  donee 
or  legatee  at  the  same  time.  Thus  the  dower  of  chUdrcQ  appears 
to  be  a  more  powerful  form  of  reservation;  *  the  latter,  in  fact,  was 

poaaeeaioiu  are"Verfan(;«i),"  thai  ia  to  nay,  chainM  up  for  t\vb  bcmtfit  uf  Hut 
ohi]dn?n;  in  ■case  the  surviviaK  spouse  marries  again  llnry  nre  kept  for  ihv.  dut- 
dtva  of  itie  firat  niarriagv  la  ihc  excIuiiioD  of  lliusc  of  sulneuiicaL  marriana. 
C/.  devolution  and  inuLuftI  gift,  anU.  The  thw>ry  of  "  V^aiigBaBchwt" 
(Oves  rial'  lo  controversy  (§u[nmed  up  in  Slobbe,  iV,  128),  From  thn  hi»- 
luric  point  of  vitw  out  ahoulJ  notic-tf  it6  var'ialiona:  l]w  surnvin^  spouse  found 
himadf  orifEinnlly  nt  ihc  head  of  the  community,  th«n  his  [Njaaunaions  were 
diatin^iBht^i  rrom  thuse  of  the  pmlecc-a.-^ol,  unil  ovi^r  Ihr  Utti^r  Uc  wha  pvcn 
merely  aa  o^'aeniup  for  life  or  a  usufruct.  Cf.  oa  to  this  uvolutluUi  JieutUr, 
U,  457. 

'  P.  dt  Fonlaine»,  34,  8;  Boutarir,  "Arr.  du  Pari  ,"  Mjuvh  15,  1328; 
tice,"  10,  21;  12,24;  12.  6;  8,3;  Beavumnoir,  13,2-18  (viilnges  alone}:  "A.C-, 
Arroia."  35;  "A.  C,  Picardie."  pp.  161,  154;  "Gr.  Omt,,"  II.  32;  Dtman*, 
175,  217,  283;  "Cflut.  Not.,"  82;  Bautanc,  I,  97  (note  hyChnron/Int)  ■  "Conf. 
lies  Cout.  de  CniSnois,"  loc.  cit.;  "Par»,"  248  it  trq.;  rrrriiTo  on  this  Art,; 
Marchanl.  pp.  54.  fil. 

'  Which  mcana  that  "tiiere  is  no  dower  upon  dower":  Lojfaet,  168;  "Jo^ 
tice,"  p.  2^r,  Btftumanmr,  13,  2,  18:  "Const,  CliAl.."  2fi;  "Gr.  Coiit,."  II,  27. 
Thenceforth  in  the  cikae  of  a  f^ccond  marriage  the  dower  of  the  sfacond  vtife 
is  Doe-TvuTth,  thut  of  the  thixd  onc-ei(Jith,  etc.^  in  fw^l,  thu  only  thing  thjLt 
is  left  at  the  disposal  of  the  fiither  who  roraamw  i»  on«-hfJf  of  his  [H^rvoiul 
belongings;  An<l,  the.  dnwor  being  of  oni^-half,  this  will  amotiat  to  otto-foiirlh 
(nr  the  hidf  of  onc-halTj  of  tho  ioheritance  properly  speaking,  etc.:  "Paris," 
253;  ".\rtois;'  1.15. 

'  Cf.  in  lhi»  Roman  law  the  rule,  "Dolis  causa  perpetua  «t."  The  in* 
alienabilily  o:f  the  land  con.>4tituling  tho  marria((c  poriioa.  which  is  innpind 
bv  the  thought  of  allowing  the  nndow  lo  marry  nKBin,  wa^  diverted  from  thU 
object  and  sc^^■ed  to  keep  tlif  m.irriftite  [Miriion  in  ihp  fainilv- 

*  The  legal  share  in  the  re^en'atinn  must  be  paid  by  tfie  fathtv  and  tiie 
mother;  tUe  dower,  by  the  fatker  dlono.  Dower  oflfecte  pKecot  pemoaui 
belonging  at  the  time  of  the  marriage,  or  thoK  which  lire  iw^itired  »1«r  on, 
even  though  thoy  be  alieo&tMl  for  a  consid«mtion,  and  not  mcmy  when  they 
are  given  or  Imiueathed.  Dower  is  only  charged  with  debts  ooatnurteii 
previoui'  to  the  mafriugc:  on  the  coatrary.  debt«  contnu-ted  during  the  mar- 
riage axe  paid  out  of  the  legal  share  and  the  re»er«-atioa.    In  order  to  have 
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only  an  obatacle  to  gifts  by  vn^}  Dower  is  connected  with  the 
very  old  institutions,  inspired,  by  the  old  spirit  of  community  in- 
terests.* It  is  therefore  not  very  difficuJt  to  account  for  the  fact 
that  they  succeeded  in  maintaining  this  ground  until  the  end  of 
the  Old  Regime  in  certain  Customs,  such  as  that  of  Paris,  but 
that  at  the  same  time  they  did  not  have  sufficient  stren^h  to 
become  generalized  or  to  become  common  law. 

§  538.  The  XQcr«Me  of  the  Uajriags  Poitlao  is  the  dower  of 

Countries  of  iiTitten  law,'  It  has  the  same  object  and  the  same 
characteristics,*  but  not  the  same  origin.  The  amount  of  the  in- 
crease varies  according  to  loeallties;  as  a  general  thing,  it  is  pro- 
portional to  the  marriage  portion  to  which  it  is  added,'  and  the 
amount  of  wliich  it  hwreaaes.^  Sometimes  it  is  equal  to  the  mar- 
dower  one  must  renouikPo  the  position  of  heir.  The  chilrtren  can  be  de- 
priveil  of  dower  (and  not  of  the  legul  share  or  of  the  reservation)  by  a  L'lauiie 
in  the  marriage  conCracl,  dower  H'jI  buing  aubject  to  t!ie  rulea  relative  to 
primogeniture;  Loi/ael,  163,  These  peculiaritica  are  to  be  ffcccoiinted  for  by 
the  fact  tha-%  from  ihn  day  of  the  marriaK«  the  children  acquire  the  dow«r 
just  (IS  though  a  delivery  of  it  had  h<xa  madp;  thoy  ggt  it  "jure  contrftctuB," 
and  not  "jure  sucoeeaionia":  P.de  ta  Jatiia,  409. 

'  The  initonarj  thiii  in  Noramndy.  introduced  for  the  first  tirao  in 
the  "Custom"  of  1583,  Art.  399  el  seq,  faee  Baaimge,  etc.),  is  a  sort  of  tegal 
slmrc,  —  the  only  one,  moreover,  whiut  waa  recogntied  in  tfuH  provtni^e, 
and  one  which  tlie  Custom  gave  to  the  eliildryn  in  the  form  of  the  ownership 
of  certain  of  their  father's  and  mother's  poaaeaaiona  in  etise  they  gave  up  their 
Bucccssloa,  and  of  which  they  could  only  be  deprived  by  being  disinherited: 
see  Ragvaiu,  Guvoi, 

*  During  the  oarbarian  ptriod  it  ia  not  a  rare  thing  tor  the  widow  to  bo 
unable  to  dlspo&e  of  the  marriage  portion  given  by  her  husband  U>  the  preju- 
dice of  her  children;  ia  C4se  of  a  second  man-iugo  the  surviving:  huabtuiid  ia 
forbidden  to  dispose  of  it.  Contra,  "N.  R.  H.,'^  1884,  ftS-l.  Con  one  also 
Bay  that  the  dower  coDsiating  of  oM-neraliip  naturally  passed  to  thfl  children? 

■  Terminology:  "Donaliopropternuptias,"  "sponflaficium,"  "augmcntum," 
"ogenciamentum,"  "osculum":  " i3ord.,  A.  C,"  111;  "Cahora,"  22;  "Asa.  de 
Jfirua.,"  "C.  des  Q.,"  167;  "Toulouse,"  113  rf  teq.;  "  Angoumois,"  i7;  Viotlet, 
p.  SIO.  "Arras,"  in  Spain;  "Screix"  (increase)  in  Rouasillon  and  Catalonia. 
E.  d'Argis.  p.  9S  (advantage  by  eontraet),  Italy;  "contradoa."  ef, 
" dtriif^pni,  "incontro,"  "conirafatto,"  "antefatta"  ("maximum").  German 
law,  see  Widerlage." 

*  Boucher  d'Argu,  p,  25  (comparison  with  dower).  Effects  during  the  life 
of  the  huHband:  "Toulouse,"  118,  153;  "Tonneins,"  84. —There  are  Ciia- 
tome  acnording  to  whieh  the  wido'w  has  the  increase  and  the  dower  both  at 
the  same  time.  In  Navarre  the  widow  of  a  noble  Iiaa  the  usufnict  of  all  her 
husband's  poaseaaiona,  bosidtid  the  "arras"  and  one-half  of  the  aoqucata. 

*  Hefore  the  time  of  Justinian  the  antenuptial  gift  was  alrearly  in  pro* 
porljon  to  the  niarriaito  portion.  The  carrplation  was  very  much  closer 
after  the  time  of  Juatiniaii:  (a)  it  could  be  cntoblish'zd  during  the  marriage; 
(fc)  the  amount  of  it  had  t*  be  equal  to  that  of  the  dower  ("Nov,,"  97);  (c) 
the  immovaWea  were  inalienable  ("Nov.j"  fil);  i'i)  miirtgage  upon  tha  hus- 
band's po!!?<,>::i?iom;  («)  unticLpated  reatituiion  If  th«  huabaad  became  in- 
solvent; Girurd,  p.  OSt. 

*  No  inereaite  without  marrlape  portion:  "Petrus,"  I,  30. — In  the  will 
(unpublished)  of  a  simple  workman,  Jean  de  Latour,  Aug,  28,  1348,  the  fact 
ia  admitted  that  hia  wile  brought  him  a  marriage  portion  of  8  "tvrea"  and 
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riage  portion  (double  marriage  portion),'  sometimes  to  one-half 
or  oiie-tliirtl  of  the  latter.*  Although  the  parties  may  be  free  to 
fix  the  amount  of  the  increase,'  it  is  not  usual  for  the  increase 
which  is  agreed  upon  to  be  ;jreater  than  the  Custonian.'  increase. 
It  ordinfirily  consists  in  a  right  of  ownership  if  there  are  no  children, 
And  in  a  usufruct  if  there  are.'*  The  mother  who  does  not  remarry 
acquires,  as  ft  general  thing,  the  "man's  share"  of  ownership  ia 
the  inopease,  —  that  is  to  say,  a  man's  share  with  respect  to  th_' 
nwaber  of  children  who  inherit.'  The  origin  of  the  increase, 
which  was  formerly  much  disputed,*  seems  to  have  Ijeen  in  the 
"ante  nuptlas"  gift  of  the  Theo(iosian  law,  which  had  not  ceased 
to  be  in  use  in  the  South  of  France.'  Upon  two  points  they  are 
similar:  like  the  antenuptial  gift,  it  cannot  be  appointed  during 
the  marriage;  and,  like  that  also,  it  'n  uecessary  that  it  should  be 
equal  to  the  marriage  portion.  This  equality,  which  was  foi^ 
bidden  by  the  law  of  Justinian,  was  only  accepted  by  a  few  ex- 
ceptional Customs.^  The  Southern  Custom  introduced  an  increiue 

10  "aols,"  anrl  thts  suiii  was  assigncol  out  of  a  certAin  ;nece  of  land;  J.  ds 
I^lmir  t^ves  tia  wife  aa  an  incFeiiae  of  hor  [oarriaj^c  fiortion,  and  by  re&Kiio 
of  her  iileasitiK  aenncca  with  h«r  boily  and  lier  proix'rtv,  a  sum  of  70  "boIs." 
~  Unit.  49;  ^'TocBeins,"  S3.  —  ItaTv.  LatU^,  240,  247. 
'  "Bord.  N.  C,"  47,  49;  "  A(!cn,."'27.  eW,;  SwWw.  IV,  185. 

•  "Touloiiflc,"  "Foix,"  "MuDtaubiui,"  "Albi,"  "Comminew";  UbO, 
p.  0",  etc, 

'  ito-iMfli/A*.  "Dot,"  II,  141;  "Cahore,"  22. 

•  "PetruA,''  I,  33.    A£  to  th«  Jujstioian  lav  </.  Zaeharit  de  lAagmAat, 

p.  64  et  ieq. 

•  Bmuhur  d'Arffis,  p.  194;  He/nrj/t,  IV,  9,  58  and  111. 

'  BouekgT  J'Arffu  conneoU  it  with  the  Byz&Dline  " hypobolon."  Cf. 
Zachitrit  lit  LitigenUiai,  p.  64  ^  se?,  Tlw  (riusudcini  mimt  havi*  hmtight  [tut 
iiuiitulion  with  thrru  from  CVmsltuitioiiple.  BuL  the  truth  of  the  nmtter 
is  thut  bolh  the  "h.vpuhulfjn"  und  thr  incrpase  have  a  couitnon  origin:  Bran- 
tbtbwne,  "Don.  propter  nuptiafl,"  I8S2;  "Sludti  a.  bvoIk.  d.  Rapporti  p&tri- 
moiiiaU  fra  coDjugi  in  Itatiat,  Aroh.  Giur.,"  67,  2  (ISOl);  "Ult.  Ihho  d.  Dcm. 

K.  iiupt.";  E4ftnn,  "I*  Twt.  in  Mari  ct  la  Don.  note  ttuptias"  ("Mil.." 
86);  "N,R,H.,"  1884,  1, 

'  The  raamage  contrticte  in  the  South  aa  rarly  as  the  olevrath  oentiiiy 
oontain  anteauptial  gifts  which  are  frequeDtlv  joiniMl  to  marriage  portioB 
^ts.  Enainples  in  D.  VaUwitU,  V.  738  (in  lOflal.  Bcrlrand.  ibe  »on  erf  Rat 
DKnid  de  SDiiit-^iillo^.  k'^'**  hia  fia.iie6e  "in  epODHtdicio "  tho  tuwru  of  llnU-i, 
Cahan,  Vivirrs,  Avignon  and  Digne,  eacli  one  "ciim  comiiaiu  et  epL-si»pio"; 
after  the  death  of  the  apoiwps  ihev  will  paas  to  their  cliiliiren;  if  thrire  im-  no 
children  the  wife,  ahotitd  nhe  Hurvire,  aiuJl  have  the  riif^ht  to  dipi>u*e  of  ihccn 
at  her  will.  Oenerallv  in  other  deeds,  if  there  are  no  cbldrt-n,  ihc  pr')fi«Tty 
revert*  to  the  husband's  reUiivea;  V,  785,  888,  BM,  11(»,  I'-HfJ;  VIII,  278 
fin  1171:  inequality  between  tht  oiArriaffe  portion  and  the  rift  "prjpier 
BUpliaa"),  317.  394,  408.  Pasguur,  "Doe,  rel.  a  Boussagues,"  pp.  26,  28; 
"Liber  Inat.  memor."  ("Cartul.  dta  Guiltems  de  MonlpelUer*'  1884--4), 
pp.  92,  263,  270,  348,  etc. 

•  "PeLrug."  I,  3D,  43,  51^  also  requires  that  the  pft  "Propter  DupUas" 
and  the  mtUTiace  portaoriflhoutdbeof  equal  value;  '  Boni.  N.  C,"  IV,  47.  4B. 
Coiuru.-  "Montpellier,"  75,  85;  "Alais."  17;  "Uber  Instr.  memor.,"  loc.  cU. 
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eatablished  by  agreement  into  certain  localities.'  Both  the  in* 
crease  and  the  antenuptial  gift  were  for  the  benefit  of  the  children, 
provided  the  mother  should  have  survived,  whereaa  the  dower 
only  benefited  them  as  an  exceptiou  and  when  the  mother  had  not 
survived.* 

§539.  BiDgi  and  Jewell^  were  another  right  based  on  sitr- 
vivorship,  grantC'd  to  the  widow  in  eomitrieB  of  written  law,  and 
consisted  origiaaUy  in  objects  specifically  ^ven  by  the  hus- 
band to  his  wife,*  and  later  in  a  fraction  of  his  possessions.  —  one- 
twentieth  or  one-tenth  of  the  marriage  portion,  so  as  to  form  a 
sort  of  balance  for  the  increase.^ 

§  540.  Counter- IncrtM ft.*  —  In  case  the  wife  died  before  the 
husband  the  latter  received  all  or  a  part  of  the  marriage  por- 
tion, sometimes  in  o«Tiership,  when  there  were  no  children,  or- 
dinarily  in  usufruct,  especially  where  there  were  children.'  This 
is  what  is  called  the  "Comiter-increase,"  an  equitable  set-off 
for  the  acquisition  of  the  increase  of  the  marriage  portion  by 
the  widow,  and  perhaps  a  survival  of  the  acquiring  of  the  marriage 
portion  by  the  husband  in  the  Roman  legislation. 

§  541.  Mourning  and  Kesldenee."  —  The  Customary  law,  which 
is  in  accord  with  the  customs  of  the  barbarian  period,  allowed 
the  widow  to  reside  in  the  house  of  the  husband,"  and  also  allowed 
her  mourning,  —  that  is  to  say,  mourning  garments.^"  Tlie  widow 

»  "Bord.  N,  C,"  47,  49;  Baticher  iTArgis.  p.  29;  Fom,  loc.  ai. 

»  BreUmnier,  "  Quest.,"  II,  1,  i,  9,  1, 

■  Boucher  d" Argii,  p,  63;  aeeGi*j/o(;  ArgoM,  III,  11. 

•  C}.  the  old  custom  of  betrathat  presents.  —  See  "Morgeogabe,"  ante. 
Aragon,  "bent&ges  for&lus"  (cbthinE,  jowelry,  the  best  bed  in  the  house, 
Bk  l\ackney,  iwo  beasts  of  burden  with  their  harness).  CAtoJonin,  "regalo« 
de  boda."  —  Cf.  narttphfimalm  of  the  English  wife:  Lehr,  p.  103  (jewels  piven 
to  the  wife  in  order  that  ahe  may  wear  them  with  a  view  of  maintaining  her 
rank  in  society;  frequently  ehe  does  not  acquire  their  ownership;  they  are  the 
family  jewels).  —  In  Rome,  Lab«on  twoueatlia  to  his  wife  Neratia  the ' '  munduB 
muliebris"  and  the  "ornamenta  miiliebria":  Dig,,  "de  leg.,"_32,  33,  6, 

'  Sometimes  the  rines  and  jewelii  arc  the  wife's  of  absolute  right  (Lyonnaia), 
eoiD'Otjinea  they  must  he  stipulateil  for  in  the  marriage  contract  (I'rovence, 
Grenoble,  Bordeaux,  Touluuae),    They  are  to  be  found  uace  more  a.t  Mela, 

•  See  M  to  this  deeilaof  the  South  in  D.  V^iss^lv,  V,  SQa,  etc.;  "TouJouae," 
SS,  92,  114,  115;  "Tomadoti,"  "Fan  et  Coat,  de  ftkxn,"  "r.  do  raarit,"; 
"BoM.,  A.  C,"  104;  Dneros.  "Rcfl,  a,  la.  Cout.  d"-A.gen,"  246. 

'  The  Cust«ma  of  the  South  vary  greatly:  "Nov.,"  53,  6;  117,  6;  "Cod. 
Just.,"  e,  18;  "Petrus,"  I,  33;  B.  d'ArgU,  RoMnOhe,  etc. 

•  PtHfiier,  "Tr.  du  Dr.  d  Habitation,"  1771;  Bmtcher  ttArgii,  63,  101; 
Are<m,  III.  II;  Civil  Code,  1«5,  1481.  1492.  1570. 

•  "Et,  de  St.  Louis,"  I,  18,  Vf.  in  the  Mahometati  law  the  period  of  legal 
repurchaae  ("aldda"),  Joly.  "Thfiae,"  p,  17fl. 

"  tojeri,  135.  Roman  custom:  "muli^r  non  debet  auis  euraptibus  lugere 
marituu."  The  Efiglish  vridoi^  has  not  a  right  to  moui^^^:  IaIit,  p-  107 
{coidra  in  Scotland):  Civil  Code,  1481. 
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originally  could  not  be  banished  from  the  conjugal  hearth  as  long 
as  she  did  not  remarry.  But  later  this  right  became  restricted; 
the  Custom  of  Paris  only  grants  it  during  the  period  required 
to  moke  an  inventory  and  decide  on  what  is  to  be  done;  the  widow 
then  took  her  mainteu&nce  and  that  of  the  servants  out  of  the 
stores  belonging  to  the  community.^  It  was  also  customarj'  in 
countries  of  Customs  for  her  to  withdraw  from  the  movables  o( 
the  iconununity  a  few  minor  objects  for  her  personal  use  ("linen 
and  wearing  apparel").'  —  In  countries  of  written  law  she  bad 
no  right  to  residence  ujiless  there  were  a  special  agreement  to  that 
effect.*  But  mourning  she  was  entitled  to,  as  well  aa  maintenance 
("uecessaria,  vestitus  et  \ictu3")  during  the  year  which  was 
granted  to  the  heirs  of  the  husband  ^^ithin  wtiicb  to  make  restitu- 
tion of  the  marriage  portion  (excepting  that  she  was  not  allowed  to 
demand  interest  on  the  marriage  portion) ;  if  she  had  not  brought 
with  her  any  marriage  portion,  she  recei\'ed  an  allowance  during 
this  year,  which  was  called  "the  widow's."  ■* 

'  "Quarafltine"  of  the  widow  in  Eniland  ("ATtwna  Charta."  1215,  c.  7: 
BTotlon,  fo.  96).  "FfeeBenfhttf  the CoUnty  of  Kcnl,"onte.  "TlWltwfw"  of 
the  Germ&n  l&w,  and  cft^o  durini;  thn  p^^riixi  the  widow  has  the  "  T^hissthevl." 
that  is  to  BBy  ooe-half  ff  the  pr(i\Taioiis  for  ealini;  which  bapjMni  to  bi»  in  toe 
house  at  the  time  of  the  dosih  of  the  husband:  SeJiroedrr,  309;  HcumUt,  II, 
208,  SM,  342;  PertiU,  III.  341. 

'  BeautmnniT,  13,  21,  only  allows  tho  widow  to  cany  away  her  erwy-day 
dmanndAbedBUch  BBshe  was  accuaCoinctl  to  use  for  her  rvat;  Boudur  d' Argu, 
81.  —  "Roisin,"  p.  IM;  Fxigrt^t.  -Dr.  dana  Pyr.,"  p.  127;  ■'Touia."  293. 

'  "Ineiataace,^'  "TouJouae,"  IIS  eiteq.;  "Tenute"  in  Rousdlbn B. 
dMrpM.  «3;  "Dee  Dev.  du  D^i.,"  p.  S22;  '^F.  de  ftSam,"  2,  "De  Marit."  3. 

'  "ToulQiifle."  119  et  j«f.,  ''Decia.  Cap.  Tol.,"  IX,  337;  R.  de  Lneamlm, 
ee«  "AvtOient,'  Ho.  24  (dweUtag-liQtiae  vatjl  the  payment  of  iucariMM}; 
Himnlhe,  no,  «2*. 
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{  542.  In  Geneml. 

§543.  English   Sj-stcm.  —  (A)  The 

Gammon  Law. 
S  544.  Tlie  Same.  —  (B)  Courta  of 

Equity. 

S  545-  The  Hame.  —  (G)  Art  of  the 
10th  of  Auffiut,  IS82. 

S  548.  Nanuttu  Sjnt^'m.  —  (A)  IftCm- 
pacityof  theMajncdWomui. 


S  547.  The  iSame.  —  (B)  The  Admin- 
istration of  tw  Imnioviihlea. 

S  548.  The  Same-  —  (Cl  Jnalienabil- 
itj  of  Lhe  Marriage  Ponion. 

S  549.  German  System  of  ITnily  of 
PoeaeaeiunB, 

S  550.  The  Roman  SyBtom  of  Mai^ 
riage  Portion. 

i  551.  The  Partnership  of  Aoqui»t«. 


§  542.  In  Gfliieral.  —  The  systema  of  property  between  spouses 
during  the  feudal  and  monarchic  periods  are  very  diverse,  but 
can  be  reduced  to  two  principal  t.>'pes.  1st.  Systems  without 
community,  wliich  are  in  use  in  England  and  Normandy  and  in 
rather  a  large  portion  of  Germany  and  Smtzerland  and  a  Sew 
localities  in  the  east  of  France.  We  may  group  with  this  the 
Roman  system  of  marriage  portions  which  was  in  effect  in  coun- 
tries of  written  law,  Italy  and  Spain.  —  2d.  SystsTtis  mill  commu- 
mty.  Such  are  the  partnership  in  acxjuesta  found  in  Spain  and  the 
southwest  of  France,  the  community  of  movables  and  acquests 
found  in  Customary  France  and  Germany,  and  the  absolute 
community  found  in  a  part  of  Germany. 

§  o43,  Engllsli  Bystflm.'  —  (A)  The  Common  Law  under  its 
classical  form,  such  as  it  appears  in  Elackstone,  with  that  e.^trcme 
logic  which  does  not  hesitate  at  the  absurd,  seems  to  organize  the 
entire  system  of  property  betncen  spouses  as  a  fimction  of  the 
incapacity  of  the  married  woman.  During  the  marriage  the  wife 
is  Dothing  and  has  nothing.  Her  personality  i»  absorbed  in  that 
of  the  husband:  "Vir  et  uxor  aunt  quasi  unica  persona*"  Brac- 
ton  was  already  saying,  referring  to  the  text  of  scripture,  "erunt 
duo  in  come  una,"  *  Marriage  is  for  the  woman  a  sort  of  civil 
death;  she  cannot  contract  with  her  husband  because  they  only 
form  one  person;  gifts  between  spouses  are  radically  impossible;* 
agreements  entered  into  between  them  before  the  marriage  are 

'  BkicksUme,  I,  7,  and  II,  2fl:  PdQock  and  Maittand,  II,  397;  <?IiHson,  "Inst, 
d'Anfilet.,"  II,  2S4;  IV.  3(W:  VI,  187;  Uhr,  p.  70;  Ber/heau,  "Theae,"  1902. 

»  ltracttm,SoA2Qb.  C/.fo.414;Z,iafc((m,noa6S;<?ianMfto,  VI.3: ''Quoni^ 
Attach.,"  22;  "L.  Burg.,"  131. 

«  Cf.  •;  R«g.  Mftj,,"  n,  15;  Braetm,  to.  29.  But  the  hiubaod  may  m&ke  a. 
will  ]^A^-ing  his  property  to  hia  wif«,  as  th«  pi}  it  made  to  IjLke  effect  at  a. 
time  when  the  marriage  ml]  no  longer  he  in  oxifiteDCe. 

783 


543] 


SYSTEM  OF  PKOPERTT  BETWEEN  SPOUSES      [Cbaf.  V 


annulled  by  the  fact  of  its  celebration;  the  wife  cannot,  moreover, 
have  any  dealings  with  third  parties,  nor  act  at  law,  nor  make 
her  will.'  There  h  no  need  for  the  husband  to  give  her  au- 
thority, because  she  does  not  exist,  considered  as  a  person ;  *  it 
13  he  who  acts,  who  contracts,  and  who  ptc^ads;  he  would  un- 
doubtedly have  been  charged  ^ith  making  his  wife's  will  if 
there  h&d  not  been  seen  in  this  a  religious  act  based  upon 
eoiiaeience  alone. 

There  is  some  exaggeration  in  these  formulie,  even  if  we  only 
consider  the  final  state  of  the  Common  Law,  and  especially  if  one 
goes  back  to  the  period  of  its  formation.  In  the  tliirteenth  ocnttu'y 
the  husband  and  the  wife  act  jointly  in  court  and  extrajudicially, 
where  the  lands  of  the  wife  are  concerned.  If  tlieir  alienation  is 
proceeded  with,  the  wife  is  interrogated  by  herself  in  order  to  find 
out  if  her  consent  has  been  free.  Thus  one  sees  that  her  personal* 
ity  is  not  entirely  obliterated.  She  owes  obedience  to  her  hus- 
band, "non  potest  contradiccre  viro,  quia  vir  caput  mulieris"; 
the  husband  has  a  right  over  her  which  can  be  compared  to  tJie 
custody  of  a  minor.  By  virtue  of  this  right  he  acquire*  the 
movables  (personal  property)  of  the  wife,  subject  to  paying  her 
debts,  and  has  the  administration  and  the  enjoj-ment  of  her  lands 
(real  property).  It  is  in  this  sense  that  the  passage  from  Bracton 
must  be  understood:  "Omnia  quffi  sunt  uxoris  sunt  ipsius  mariti."  * 
From  this  unity  of  patrimony,  and  from  the  respective  rights  of 
the  spouses  at  the  death  of  one  of  them,  there  might  have  arisen 
the  system  of  the  conjugal  community.*    But  the  gems  of  this 

I  Glavville,  VII,  6,  3:  the  wife  cannot  make  a  will  without  the  authority 
of  her  huabftjid,  but  it  is  his;  duly  to  allow  h*r  to  dispose  nf  one-Iliird  of  thv 
loovablw,  and  the  majoTity  of  huBb.mLls  do  thia.  Tliu  is  all  the  taare  raaclil^ 
understood  &s  in  caae  the  hugbaii<!  dies  tir^t,  the  m&i.a  at  the  movableB  u 
divided  inio  three  portions:  one  for  the  deopiiacd,  one  for  hia  wife  and  one  for 
hia  hcira.  Private  docu£neat.a  supporL  this  tu^crtiDn.  C/.  also  fimctan, 
fo.  SOb.  li  the  wiTu  dies  intcstau  oae  portioa  of  the  movables  b  U0<xl  io 
pioua  works  fgr  the  solvntion  of  her  soul  throui^h  the  care  of  the  t'hurch, 
Thua  it  is  the  Church  which  cluimB  thxi  wife'H  porti'iti  and  Dot  the  Wira,  m 
would  hAV(-  bt;en  the  ea^e  under  the  cftwnmnitv  systom. 

'  The  wife  may  (■ontru'^t  in  the  capacity  of  an  agiuit  of  ber  huabaoii,  in 
order  to  obtain  household  necessaries:  FoQeek  and  Maitland,  11,  432. 

'  Braclan,  fo.  32. 

*  Politick  and  Moidawl,  IT,  432.  cite  an  old  deed  which  conrludn  m  fot- 
Iowb:  "Sic  ulriusouc  conjups  bona  confiindiiiitur,  ut  quivia  eorum  liHiu* 
iwtrimomi  in  aolidum  dainiiiu»  alt."  The  two  spounea  are  tenAnte  by  cn- 
tireties,  C/.  Blacketone,  II,  12.  One  coDvej^  to  the  huabond  mid  thi?  wife 
and  thdr  h^in,  the  price  of  the  wife's  buid^  is  paid  to  the  husband  and  wife, 
foUowiog  the  line  they  both  aljpetkf  ID  Court  oa  behalf  of  the  wife's  UluU: 
LitSelon,  ft87  ti  teq.  Moreover,  the  rommuTiity  i*  not  always  easy  to  di»- 
tioEuish.  It  m  eeaenlly  a^lmit1ed  tliat  it  e^dated  verv  long  ail^  ifi  .Smtl&iuf, 
uid  yei  Iraaer  has,  juaintained,  "Husband  and  WIfej"         p.        that  it 
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institution  came  to  nothing  in  England  as  well  as  m  Normandy. 
Tile  law  set  its  Face  towards  the  separate  property  system.  A 
special  fact  accentuated  the  tendencies  of  the  old  legislation  in  this 
direction.  What  I  mean  is  the  double  jurisdictioa  of  the  Court* 
of  the  Church  and  the  secular  tribunals.  The  former,  not  finding 
the  community  either  in  the  Roman  or  the  Canon  law,  empha- 
sized the  fact  that  the  wife  had  no  movable  property  during  the 
marriage;  the  secular  courts  maintained  a  decided  separation  be- 
tween the  immovable  inheritance  of  the  spouses,  so  as  to  preserve 
it  for  their  family. 

As  a  last  item,  the  corporeal  movables  of  the  wife  belong  to  the 
husband ;  he  has  the  right  to  take  possession  of  them,  and,  provid- 
ing that  he  has  done  so,  to  dispose  of  them  as  of  his  own  posses- 
sions "inter  vivos"  or  by  will ;  they  are  included  within  the  inte- 
state succession.^  The  products  of  the  wife's  labor  are  not 
excepted  from  this  rule.  The  tfiking  of  possession  has  a  partic- 
ular importance  with  regard  to  chattels  real  or  chosea  in  action, 
whose  disposal,  consequently,  is  found  to  be  a  httle  different  from 
that  of  corporeal  movablea.'  As  to  the  wife's  immovables,^  the 
husband  acquires  an  estate  over  them  as  long  as  the  marriage 
lasts,  or  even  for  his  whole  life,  in  case  a  chUd  is  born  (curtesy  of 
England).  He  is  free  to  dispose  of  this  estate,  but  he  cannot  con- 
fer on  third  parties  rights  more  extensive  than  those  which  he 
has  himself.  "A  wife's  property  cannot  be  lost,"  as  is  demanded 
by  the  interests  of  the  fajnily;  the  only  means  of  alienating  it  is 
the  fine  with  the  participation  and  consent  of  both  the  spouses.' 

had  been  but  recently  bnported  from  France.  Cf.  post,  Germany;  D'Oliv^ 
CTona,  p.  68. 

^  Cf.,  however,  abov&,  tbe  right  of  the  wife  to  one-third  of  the  movables 
or  to  one-half  if  Lliere  are  no  ctuldren.  But  this  old  rule  disappeared  from  the 
common  law:  Pollock  and  MaiUaiul,  11,  346.  Cf.  "Ano.  Ua.  d'Anjou,"  ed. 
Marnier,  S  75. 

*  (Af  Chattels  Renl;  the  huflSond  can  dL^poae  of  them  but  only  "inter 
vivos";  if  he  diea  without  having  done  sa,  they  belong  to  the  wife;  if  the 
husband  auFvives  they  belong  to  him.  (B)  Cnoses  in  action;  the  husbnnd 
collects  the  clBims  and  can  purauB  the  debtors;  by  this  racaua  he  acquires 
this  species  of  propertv-  If  Ke  does  not  do  this,  as  the  wUe  has  never  been 
disseised,  she  fceens  tnein.  The  husband  who  surviv-es  cannot  pursue  the 
wife's  debtors  in  nis  quality  of  huaband,  but  he  cm  do  ao  as  adminiatrator 
of  tbe  cat.ate  of  hia  wife. 

»  As  to  the  "Maritagiura"  cf.  Glam-i-Oe.  Vll.  18;  "Reg.  Maj.,"  II.  13; 
11,  2S  et  eeq.;  II,  i8  *f  «eg.,-  II.  57;  III,  17j  "QuKmBm  Attach.,"  20,  91  d  set}.; 
"Stftt.  Ales,,"  U,  22;  "  Fleta,"  I,  13;  UI,  !l ;  Urttiatt,  67;  Braclon,  fo.  22,  28; 
LUtltton,  265  seq.;  Gtmion,  "Inst.  Anglet,,"  VI,  185:  "The  daughterg 
Bcarpely  pver  rereive  any  majriafe  partion  from  their  parente,  and,  sj;  their 
rights  of  inheritajice  are  very  limited  it  follows  that  all  the  wealth  ia  kept  for 
the  men." 

*  GlamOlt.  Vni.  —  (?»ds,  p.  253. 
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If  one  wishes  to  have  a  complete  idea  of  the  English  system,  one 
mii3t  remember  that  the  wife  has  a  dower  of  one-thirdi  which 
makes  it  tmpossibfe  fof  the  husband  to  dispose  of  his  lands  during: 
the  marriage  excepting  by  way  of  fine  and  with  the  consent  of  his 
wife.  She  still  has  a  right  to  her  "pin  money,"  an  annual  allow- 
ance which  it  is  customary  for  her  husband  to  promise  her,  and 
to  "paraphernalia,"  jewels  and  articles  of  the  toilet  (without 
counting  the  wardrobe  which  is  necessary  for  her).' 

§  54-1.  Thfl  Sune.  —  (B)  Courls  of  Equity.  The  decisions  of 
the  oourtB  ol  equity  authorized  the  wife  to  keep  &&  her  perstmol 
belon^ngs  certain  properties  (separate  estate)  by  confiding  them 
to  trustees  or  fiduciaries.'  With  respect  to  theae  possessions  she 
has  the  same  capacity  as  the  unmarried  woman  ("feme  sole"),  the 
assured  power  ("ligia  potestas")  of  the  widow.  At  law  the  wife  is 
"covert  de  baron  "  '  and  has  no  possessions  of  her  own;  in  equJt>' 
she  becomes  independent  of  her  husband  through  the  interv'co- 
tion  of  trustees  awl  to  the  extent  of  her  separate  estate.*  ThU  is 
the  wife  with  a  marriage  portion  and  the  i^ife  with  paraph ernalift, 
of  the  Roman  law,  hut  quite  differentiated  as  a  result  of  the  pres- 
ence of  the  fiduciaries  who  are  strangers  to  the  husband.  Thia  is 
a  solution  of  rather  doubtful  proprietj',  this  thrccxwraered  estate 
lishment,  but  no  other  expedient  was  found  to  take  the  woman 
whose  personal  fortune  was  considemljle  nut  of  the  power  of  her 
husband.  The  motives  which  justified  this  even  caused  in  time 
the  recognition  of  the  fact  that  the  wife  had  a  right  to  dctnaiid  » 
separate  estate  independent  of  any  agreement  {equity  to  a  settle- 
ment).* 

§  545.  the  Sams.  —  (C)  Ad  of  the  mh  of  August,  1882.  This 
body  of  rules  was  completed  and  generalized  by  a  Law  of  1882  en- 
acting the  civil  emancipation  of  the  married  woman.  This  statute 
was  exactly  opposite  to  the  common  law.   All  the  possessions 

*  The  huutmnd  has  n  right  to  dispose  "Lnler  vivos"  (but  not  hy  will)  of 
the  rings  and  jcvels  of  hia  wife  hni  th«e  form  a  pledge  for  his  crtditora. 
CJ.  "Quoniftm  Attach  ,"  21,  38;  ■'Fleta,*'  V.  17. 

'  PoUixk  awl  MaUland,  II,  430  (origin  of  lliis  sort,  of  tniat).  Cf.  "Soodtr- 
g«t"  of  the  German  m(e. 

'  Lhi  Canee,  see  "CoopcrEre";  FoSsKk  and  MaiHand,  II,  404. 

'  CS-ante,  '■Uses."  The  Courts  of  Chancery  Fecogniiea  msiried womni  as 
having  the  status  of  a  "cestui  aue  use." 

'  A  settlemeaC  is  usu&IIy  a  ae«d  by  mtans  of  which  the  dispoao]  of  a  piece 
of  property  is  determined.  The  Cflurt  of  Chancery  at  Brat  only  iaten-ened 
OS  DehaU  of  the  wife  when  the  husband  applivd  to  it,  for  exsoiple  in  order  to 
obtoia  poQKKiotVof  a  piece  of  the  wif e'gprgperty ;  it  applied  the  rule;  "Ho 
who  iwks  Equity  must  do  Equity  " ;  the  Court  wauld  only  (pve  its  help  to  tlw 
husband  if  be  made  a  Mttlemeot  on  his  wife,  as  Equity  reqiuied. 
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of  the  wife  are  looked  upon  as  parflphemjilia,  except  there  be  an 
agreement  to  the  contrary.  The  wife  is  fully  capable  of  acting 
alone  at  law  or  extrajudicially.  She  has  only  to  contribute  to  the 
expenses  nf  the  keeping  np  of  the  marriage  if  the  husband  or  the 
children  are  indigent.  The  hfe  in  common  of  the  spouses  is  not 
accompanied  by  a  single  commuiuty  of  interests  outside  of  that 
which  they  may  wish  to  establUh  and  which  they  can  put  to  an 
end  when  tliey  please-  Separate  property'  and  equality  of  the 
spouses,  such  19  the  liberal  formula  at  which  the  English  law 
has  arrived,  after  having  begim  with  the  strictest  subjection 
of  the  wife  to  the  husband.' 

§  546.  Norman  Sjatem.  —  CA)  Incapadbf  nf  the  Married  WoTnan. 
The  Norman  law  took  the  same  point  of  departure  as  the  English 
law.  "As  soon  as  the  wife  is  under  the  authority  of  her  husband," 
says  the  "Grand  Coutumier  de  Normandie,"  qh.  100,  "he  can  do 
as  he  wishes  with  her  *  and  with  her  property  and  her  inheritance; 
she  cannot  be  heard  as  long  as  she  lives  under  him."  '  The  abso- 
lute incapacity  of  the  married  woman  such  as  results  from  this 
formula  *  suffers  exceptions  at  a  very  early  time  and  decreases  es- 
pedally  during  the  sixteenth  centufy;  there  are  cases  In  which  the 
woman  can  act  at  law  even  in  spite  of  ber  husband,  for  sample, 
when  she  has  received  an  injury.*  When  the  alienation  of  her 
marriage  portion  became  lawful  she  had  to  be  a  party,  and  if 
she  had  her  husband's  authority  she  was  free  to  obligate  herself 
in  the  exceptional  cases  in  which,  even  in  the  old  times,  she  was  al- 
lowed to  alienate  her  marriage  portion  (to  get  the  husband  out  of 
prison,  etc.).'  If  the  early  incapacity  was  not  kept  up,  it  at  least 
paved  the  way  for  the  Velleianum  Senate  Decree,  which  forbade 
^.MTiedwQIimm  find  even  unmarriet!  women  and  a'Hows,  to  bijul 
tiigraadvW  for  another.  ^  It  was  introduced  into  Normandy,  as 
^^^The  'rest  of  Customary  France,  about  the  fourteenth  centuiy,' 

'  Barclay,  "Bull.  Soo.  leg,  comp.,"  XII,  443;  Bmtein  on  Gide,  p.  259; 
Berthmu,  p.  312. 

'  '■Sumina,"  85,  8;  100,  3,  77.  The  following  8ii>'ing  at  Dtimoulin  is  often 
cit«d'.  "la  Neustria  muueree  sunt  ut  aocillffi,  oiultucQ  aubdits  viria  suu 
qui  HUDt  arari."' 

'  Incftpaciiy  of  making  a  will  lessened  in  Art.  417  of  the  "N.  C." 

•  Cf.  ''Hainaut."  1S34:  Gleum,  VU,  380;  "Dr.  Fr.  FUadre," 
17  W, 

•  "Summi,"  76;  96;  100, 3;  "N.  C,"  U3  H  leq.;  "Am.  Ua.  d'Anjou."  «L 
Marnier,  |  95. 

•  Separate  maintenance  of  Roman  origiD  (which  has  not  been  adopted  by 
the  Engtieh  law). 

^  Bt'ror«  ttiia  dftt«  no  trace  of  it  ia  to  be  found,  a  thing  which  ia  readily 
conceived  of,  far  the:  Theodoaian  law  either  duappeoied  or  elae  became  blended 

7S7 


J  546]  srsTEM  OF  PROPERTY  BETWEEN  SPOUSES       [Cbap.  V 


but  it  was  applied  there  with  a  special  strictnesa;  int^Tcessions  for 
the  benefit  of  the  huaband  or  a  third  party  were  looked  upon  a4 
void  at  law  unless  there  were  letters  of  rracission ;  womeci  were  for- 
bidden to  renounce  the  benefit  of  the  senate  decree,  which  was 
contrary  to  the  general  usage  in  countries  of  Customary  law.  and 
the  Parliament  of  Iloueii  refused  to  register  the  Edict  of  -August, 
16U6,  which  abrliahed  the  Roman  institution.' 

The  property  hrouglit  by  the  wife,  or  "mwriat*,"  was  \-er>' 
small  originally,  tor  "  the  father  owes  hia  daughter  a  husband  and 
nothing  more."'  Daugliters  were  excluded  by  the  law,  even 
in  the  absence  of  agreement,  from  the  inheritance  of  their  as- 
cendants, if  they  had  brothers;'  at  the  same  time,  they  might  be 
recalled  to  the  succession  by  a  "reservation  to  partition."  or  even 
receive  a  marriage  portion;  and  in  this  case  all  of  them  Utgether 
ought  only  to  have  n  third  part  of  the  inheritance  at  the  most, 
and  each  one  onl^'  the  share  of  one  of  her  brothers  (or  the  one  who 
took  the  least).  If  there  were  no  reser\'ation,  the  sons  Twk  (lie 
entire  succession;  but  the  daughters,  who  could  claim  nirthing 
from  their  father,*  had  the  right  to  demand  from  their  brothers  ' 
a  flttlog  marrlftse,''  that  is  to  say,  a  sufficient  marriage  portion  to 
enable  them  to  contract  a  maniag*  which  corresponded  to  their 
station.  The  brothers  were  freed  as  far  as  their  sist*T3  were  con- 
cerned, even  if  they  did  not  give  them  any  marriage  jwrtion,  if 
they  succeeded  in  procuring  for  them  an  honorable  husband; 

with  the  Gcnnfimc  Uw,  Eind  the  JuAtinian  law  oaly  neaetnUd  the  Xorman 
praclice  very  slawly.    The  ■'Coutume"  of  1583  makes  no  nQcnlioa  uf  it. 

'  Frolaful,  "M€ta.  concern.  I'observ.  du  Ste-  WJlfiiea  eo  Norm.,"  1722; 
Co/in.  p.  437. 

»  HoiuiTti.  ■■  Diet,  de  Dr.  Norm.,"  see  "  K!les."  II,  p,  503.  This  dicLKiniiry 
Is  coiwi«teiit  with  "T.  A.C.,"  10,  I;  80,  2;  '■Sumnm,''  28.  100;  "N.  C,"  248 
Hteij.t  260:  if  nothhut  were  promised  biin  at,  lUe  time  af  bis  oyuringe,  he  shauki 
have  aolhing.  Le  PoUievin,  p.  2fi7  tdet&ild  Ui  the  ngliU  of  aucucaaioa  at 
JauahlBrs'). 

'  "T.  A.  C„"  8^13,  80.    Cf.  "Aajou,"  "Maine," 

*  "T  A.C.,"  80,  2  (one-third  at  the  taost);  "SuramA,"  iOO.  U  C/.  the 
maxim  of  the  Cuatoma;  "Xoinamap;!;  portion  for  him  whoiiixss  not  trish  one." 
The  discri?lionary  power  of  the  parenLs  vaa.  tempered  by  the  afloction  tvtucb 
thc.v  fett  fur  their  children,  and  it  was  more  tu  he  fpartid  ihat  they  wonld  mtkm 
excessive  gifts.  .\a  to  contractual  apDointmenta  (the  benefits  of  which  wm 
extcnij'ed  to  include  the  brothera  of  tiie  appointee,  because  the  Custom  waa 
one  which  cqu&tisnl,  and  wiuchmadeitimixKwible  for  tli«  father  «pih>intiagoite 
of  his  children  to  alienate  or  to  mortt^o^^e  all  lUe  immoTables),  i^..  |  £19. 

»  "T.A.C.,';  80,  -lithe  brother  is  nJIowwl  a  dclnyot  a  j^ew  wid  nday  mthin 
which  to  proWde  hia  sister  with  a  husband,  wheft  she  i?  twenty  yw9  old; 
"g!utnma,''^100,  15, 

*  '*T.  A,C.,''  SO,  4;  "De  roatrimonio  eompetenti  nrovidere,"  "to  prmndt 
ft  suitable  morrinee."  Cf.  3,  land  2;  Hagueau,ave  "&dvenant,"  "apptncte"; 
■■A.C.,  Anjou,"  ed.,  B-B.,  1.  70. 
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when  the  sisten  refused  to  accept  the  husbands,  procured  for 
them,  they  were  (tormerly)  deprived  of  the  marriage  portion;  con- 
versely, if  the  brothers  refused  to  establish  their  sisters,  the  latter 
were  allowed  to  apply  to  the  law  in  order  to  obtain  a.  third  of  the 
paternal  iDheritance;  and  in  cases  of  this  sort  they  married  whom- 
soever they  wished.  In  the  last  stage  of  the  law  daughters  asked 
for  an  arbitration  of  a  fitting  marriage  for  tliem  before  an  assem- 
bly of  the  family,  Thia  marriage  po^tion^  which  was  also  called  a 
"legal  share,"  or  the  equivalent  of  their  hereditary  share,  consti- 
tuted a  preferred  claim.  It  was  paid  regularly  in  money,  but 
consisted  just  as  often  in  a  conveyance  of  possessions  of  an  equal 
amount,  as  the  sons  preferred  to  free  themselves  in  this  way  so  that 
the  daughter,  compelled  to  have  recourse  to  means  of  compul- 
sion, should  not  be  able  to  claim  from  third  parties '  the  im- 
movables coming  from  the  family,^  The  settlemetit  of  the  fitting 
marriage  was  a  complicated  operation;  the  right  of  tlie  daughter 
or  daughters  was  to  one-third  of  the  inheritance,  but  the  share 
of  any  one  of  them  could  not  exceed  the  share  of  the  son  who  took 
the  least;  besides,  in  order  to  allot  these  shares^  they  had  to  take 
into  account  the  nature  of  the  possessions  (fiefs,  burgage,  etc.). 
The  husband  acquired  the  movablas  of  the  wife  subject  to 
^payinn  her  debts.'  But,  although  this  rule  of  the  old  law 
iiivur  ceased  to  apply  on  principle,  it  underwent  in  fact  conaidcr- 
nbie  reatriction  as  a  consequence  of  the  custom  of  inserting  in 
the  marriage  contracts  the  "taking-back  clause"  (or  conversion 
into  money  of  a  part  of  the  movables),  and  because  of  the  obhga- 
tion  which  the  Custom  imposed  on  the  husband  to  invest  a  portion 
of  these  movables,  as  though  by  virtue  of  an  ixnplied  contract.  By 
way  of  set-off,  moreover,  the  wife  who  smTnved  received,  not 
only  her  dower,  but  one-third  or  one-half  of  the  ownership  of  the 
movables  left  by  the  husband  at  his  death,*  —  one-third  if  he  had 
children  bom  during  the  marriage,  one-half  if  there  were  no  chil- 
dren alive;  when  she  renounced  this  In  order  to  avoid  paying  a 

*  Even  before  the  marriage  a  marringe  portion  ia  already  owing  by  the 
brother  wiiich  cannot  be  coaipromised,  t'lLhor  by  Lim  or  by  the  Bister  to  whom 
it  is  owing,  for  she  can  only  draw  on  the  income;  umnarried  daughters  havB 
nothiiiE  of  their  own;  "N.C.."  261-2liS.  The  ■■T.A.C,"  SO,  &  and  6.  rivm 
thctn  the  ownership  of  their  land  and  the  right  to  dispose  of  it,  "  as  ttiouj^ 
they  were  males."    CJ.  "Summa."  24. 

'  Thai  ia  ta  say,  anl>'  when  they  ore  included  within  succeseions  in  the 
diiwt  line:  "N.C.,''  262. 

»  rj.  "N.C,"  390;  Houard,  "Dictionn.,"  see  "M»ri." 

*  "T.  A.C.,  Norm,,"  5,  4  and  5:  "De  commnni  catollo,"  etc.  But  not  the 
bdra. 
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corresponding  portion  of  the  dt^bta,  she  was  still  giv«n  her  para- 
phernalia, that  is  to  say,  movables  which  were  for  her  personal 
use  (bed,  clothes,  linen).' 

$  547.  Ths  Sams.  —  (B)  The  AdmiaiatTOiion  tie  lvmMabU» 
beloni^ing  to  the  wife  was  confded  to  the  husband;  he  admimstered 
them  B9  though  they  had  been  his  own,  drew  the  revenues,  and 
appeared  in  court  with  respect  to  them.^  Acquests  realized  dur- 
ing the  marriage  belonged  to  him  exclusively.*  Thi;s  there  was 
no  community  of  property  between  spouses  in  Normandy,  not 
even  of  acquests,  N'ot  only  did  the  Custom  not  admit  of  any 
Coriununity.  but  it  forbade  community  to  be  stipulated  for.*  As 
a  matter  of  fact,  the  position  of  the  wife  who  sunived  her  hus- 
band did  not  differ  very  much  from  that  of  the  wife  who  had  a 
commLinity  of  property;  she  had  the  right  to  one-third  of  the 
usufruct  of  the  ordinary  property  which  was  acquired  jointly  * 
and  to  half  of  the  ownership  of  property  acquired  jointl.s'  in  l>ur» 
gage.  As  to  ordinary'  jointly  acquired  property,  she  had  rather  t, 
right  to  succession,'  that  is  to  say,  a  right  which  was  dependent 
upon  her  survival  and  the  deatli  of  her  husband.  Over  pmpcrty 
dcquired  jointly  in  burgage,  that  is  to  say,  over  immovables  which 
were  in  towns,  she  was  recognized  as  having  rather  a  community 
right,  for  It  was  exercised  upon  the  separation  of  estates  ipott, 
§565)  without  waiting  for  the  death  of  the  husband,  and  the 
heirs  of  the  wife  had  the  same  right  to  it  as  she  had/  The  former 
of  these  rights  seems  to  be  very  reeent;  it  only  appears  in  the 
Custom  of  1683; "  the  other  goes  back  to  the  "Grand  Coutumier," 

1  "Nonn.,"  392-95.   Or  »X  leAat  one  {Mftion. 

1  "Sutdina,"  U,  5:  "mM  divUum  liAb^nt."    Cf.  Oemun  Uw. 

'  "Sumnia,"  100.  9,    CJ.  "Ord.-  of  July,  1219,  I,  38. 

*  N.  C. '■  330,  3S9.  Th(!  old  texts  are  silent.  Thia  rule,  whi^h  the  P«. 
liameat  of  Rouen  looked  upon  ss  a  re&l  Statute,  is  all  the  more  n'niarhable 
becAiuo  Norma^dr,  jii.«t  the  other  pmv-incee,  \m  had  il.s  partnontbim  c£ 
parlicjiianla  or  impliiMi  ccmuiiumtioa :  fVWiii,  p.  44(1;  Polkkr,  "Coiniii.,  UO. 
11,  Ficker,  1237,  findu  a  ctumnunity  of  thirds  even  in  tbo  old  Xonnan  Uw. 
CJ.  Sicily, 

*  A  Custom  peculiar  to  Gcsore  and  Cwjx. 

*  "Summa,"  190;  "N.C,"  329,  302-95;  "Plnti'WSa,"  80,  130.  The  wife 
who  id  the  husbtmd'a  heir,  loaea  the  right  of  ou:«ting  tmrd  partjoii  whu  lutT« 
purchased  immovables  included  within  her  mafriag*  portion,  a  thinjo;  wh><^ 
would  not  bo  permitted,  were  sho  a  momber  of  a  community,  C/.  Twur, 
"Soc.  d'Acriutts,"  no.  122.  Morwver  the  Nomuin  atatuta  had  not  bmn 
repealed  by  the  Law  of  the  17th  Niv,,  yo&r  II. 

'  Holdings  in  burgage  limmovablca  situat4fd  in  towns  or  borou^ia)  majr  be 
alienated  without  beinK  subject  to  Iho  cnnl.ral  of  the  lord:  "Summa,"  26; 
CuHtom  of  1.383,  270;  GtswOhal,  "Th^e,"  1»00,  pp.  76,  m;  LaooMtle,  p.  MO; 
Vw^,  p.  13S. 

<  "Stuaiaa,"  100,  9;  I01>  S.   Afterwards  it  seemed  tmjuat  for  the  hustwml 
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100,  9h  —  that  is  to  say,  to  about  the  same  period  in  which  the 
community  system  had  coiae  to  be  introduced  into  the  towns  of 
the  North  of  France,' 

§  548.  The  Sojufl.  —  (C)  ImtienabilHy  of  ike  Marriage  Portion.* 
The  Norman  law,  drawing  Its  inspiration  from  the  desire  to  pre- 
serve the  wife's  immovable  possessions  in  the  family,  at  a  very 
early  time  provided  for  guaranties  against  the  abuses  of  power  by 
the  husband;  and,  if  these  guaranties  were  more  energetic  in  Nor- 
mandy than  elsewhere,  it  is  because  in  no  other  locality  did  the 
family  run  a  risk  of  being  stripped  because  of  the  absolute  inca- 
pacity of  the  married  woman.  The  inalienability  of  the  marriage 
portion  consisting  of  immovablea*  was  already  found  in  the 
"Tres  Ancien  Coutumier,"  SO,  5;  "Durante  matrimonio  non  valet 
aliquis  contractus  factus  de  terra  mulieris."  Even  as  late  as  our 
day,  people  would  aay;  "The  pos&easions  of  the  wife  should  never 
be  lost,"  But  the  bearing  of  this  mEixim  has  not  always  been  the 
same..  In  the  old  times  the  wife  was  authorized  to  reclaim  her  per- 
sonal belongings  from  third  parties,  whether  they  had  been  alien- 
ated by  her  husband,*  by  herself,  or  by  both  of  them  acting 
together;  she  had  to  act  within  a  year  and  a  day  after  the  death 
of  her  husband  by  using  an  action  which  will  always  keep  the 

alone  to  profit  by  the  adva-atagea  &riaing  ^tly,  D.nd  sometimes  entirely, 
out  of  the  wife's  property.  Cf.  the  community  ByBl«m.  Neither  the  law  of 
Upland,  1275,  nor  the  law  of  the  Eipuarluna  caa  serve  to  account  for  an 
Lnfititvition  of  the  .^ixtcfnth  century. 

'  Gragas,  11;  differenuci*  between  this  and  the  Norman  law;  Colin,  p,  464. 

'  1h&  Normaa  aystem  of  mturiagQ  portions  woa  not  borrowed  from  the 
RofUdn  law,  —  (A)  It  can  neitbpf  hu  dfirivit-d  from  the  Theodoaian  law  (why 
should  the  Roman  inarriage  portion  alone  have  survived  out,  of  ao  many 
other  inati.tutioiM,  anJ  in  NormaDdy  alone?),  nor  from  the  Justinian  law 
thow  could  its  revival  have  reacted  ho  promntlv,  anil  only  upon  tbjg  spocial 
point?)  —  (B)  DifTereDce  between  thia  and  the_  Roman  marriage  porlion 
By9t«m:  fn)  The  share  contributai  by_  the  wife  is  called  marriagr  and  not 
rniirrin^e  poriim,  escepting  after  the  sixteenth  century,  —  (6)  At  Rome  the 
father  is  held  bound  to  ftive  his  daughter  a  marriage  portion,  and  not  in  Nor- 
mandy. —  ic)  In  Normandy  all  the  properly  is  included  within  the  marriaj^e 
portion,  the  husbaiid  -ivfuuires  the  wife's  movables  eharged  with  the  payment 
of  her  debt*.  —  And  finaU;^  the  inalienability  of  the  tnorriAge  portion 
is  not  flrranged  in  Normandy  in  the  same  maimer  os  it  is  in  Home.  C'f. 
Vu>lUl.  p.  797;  Glaasan,  VII,  383. 

«  "T.  A,C.,''  4;  80,5;  "Summa."  100;  "N.C.,"  537-531;  '  Placitfe,"  128: 
Regulating  Order,  1511;  Territm.  "Comm.,"  wi.  1575,  p.  267;  CoHn,  p.  433. 
C/.  "  T.  A,  80,  7;  79,  12.  Cf.  VioUel,  p.  7i)7.  Alienation  in  court  ia  poaii- 
ble,  but  only  as  a  peat  exception;  cf.  the  jJnc  In  England.  Did  the  property 
which  hiid^  come  to  the_  wife  auring  the  marriufio  throuRh  collateral  fluccession, 
whether  gifta  or  leeaoies,  have  to  be  included  within  the  marriage  porliont 
No,  according  to  the  general  opinion:  "N.  C,"  390,  frtJ,  CJ.  GioMon,  VII, 
387. 

•  Guarantee  due  the  husband  by  the  heira:  "T.  A.  C,"  i,  3;  SO,  6;  "  Suqmw," 
14,  5  and  5  bu;  Tardtf,  p.  72. 
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firchaic  name  of  vrlt  ot  encumbarad  muriiee.'  The  iaalienBbillty 

was  absolute. 

Such  a  hampering  of  transactions  resultetl  therefrom  that  prac- 
tice invented  a  system  less  strict  in  one  sense  and  more  sure  in 
another.  The  WTit  of  encumbered  marriage  was  looked  upon  as 
being  the  equivalent  of  recovering  the  possession;  there  was  seen 
in  it  a  sort  of  possessory  action;  this  was  not  very  accurate.'  but 
it  allowed  the  woman  who  did  not  brin^  the  action  within  a 
year  and  a  day  to  petition  after  this  period  by  means  of  an  action 
of  o^Tierahip  ("action  of  apparent  law")  within  forty  years  after 
the  diasolution  of  the  marriage.  By  way  of  set-off,  the  alipnation 
of  the  marrifl^  portion  was  legalized  when  executed  by  iMtth 
spoases  acting  together,'  This  reform,  which  was  finally  sanc- 
tioned by  an  Order  of  IKS.  was  passed  in  the  Convention  of  158^.* 
At  the  same  time,  while  authurizing  alienation,  the  Courts  pro- 
tected the  interests  of  tlie  wife:  lat,  by  means  of  the  reinvest- 
ment; 2d,  by  an  implied  mortgage  over  the  poss^ioria  of  the 
husband;*  3d,  by  a  subsidiary  recourse  against  third  parties 
who  were  grantees,  enabling  her  to  obtain  the  value  of  tlie 
property  alienated,  or,  in  default  of  this,  the  property  itwlf- 
One  can  sum  up  this  system  by  saying  that  the  mnrringo 
portion  had  ceasetl  to  be  inalienable,  but  that  the  wife  wh5 
assured  of  recovering  its  value.  If  separation  of  estates  (pott, 
£565)  took  place,  the  nife  could  only  dispose  of  her  immov- 

•  The  wife  who  foiled  on  the  writ  of  encumbered  m&rri&gp,  <wuM  not 
aiterwarda  suu  by  m^am  of  the  action  fur  real  property:  ao  obvious  proof 
tluLt  tliie  writ  wvt  not  a  mere  |KMeeaaory  action. 

•  On  these  nTit*  six  lirunner.  Cf.  "&;hwurgcr.,"  "Impolire,"  U>«ncuniber, 
that  u  to  alieoutc  or  to  burden  with  real  rightH;  "Summa,"  100.  2;  On 
Citnge.  Tliie  writ  was  no  loDger  cuuIb  use  of  exceiJtin^  wben  the  hasbnod 
aJieaatcd  the  murria^  portion  by  tiinutflf. 

•  "Gr-Cout.  Norm./'IOO.  C'/.  "Summa."  The  right  which  the  "T.  A.  (*.," 
SO,  $,  recogniBed  the  unmamed  womaa  aa  having,  that  is,  the  ri^t  of  diopomu 
ot  her  Iftnae  as  though  ahe  were  4  man,  wna  porbftjNtthcfoUOdaUirti  Ul>(th«rhHW 
tiiio  new  doctrine  wa^  built  up.  In  order  to  v&lidaM  alienations  mAile  with 
ti«  conficat  of  tho  wife,  reeourse  was  had  to  the  gen«al  practice  of  thi*  o«ih. 
JudgmenU  of  the  Esebei]uor  of  1391;  Marnier,  p.  66,  In  the  sixttr-nth  oom- 
tuo'  the  old  ideas  as  Ui  the  abanlutc  mcapacity  of  the  married  womna  had 
bwomc  out  of  date.  Order  of  151E.  and  pafwcially  Order  ot  Cerisv  of  1539, 
which  »<eUled  jurapnidcnce  upon  thie  point;  Ttrritn.  "t'onun..  '  p.  267; 
"X.r  ."  527,  538;  ITlaciU'a."  V2i  Owins  t«Uic«pplic«ltoaof  \hr  VulfieAiium 
the  wifu  had  no  right  to  oiortKagc  her  immovablca,  even  with  the  oonaeat 
of  her  husb&nJ. 

•  The  Itoman  law  starta  with  relativo  ioAlicnability  and  eail»  with  ab- 
solute inA]ipnivl>iIjty  M.  the  "Lex  Julia,"  the  abi««t  of  whir'h  ia  ta  nQoim 
fiwond  morrinftes,  and  the  Justinian  law).  The  Norm&n  l&w  prognsMS  la. 
exactly  th*  opposite  direction. 

•  As  to  this  mortgage  and  its  poaiUon.  qf.  Bamoffe,  "Tt.  des  Hyp.,"  c.  0. 
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ables  n-ith  the  autkorizaUon  of  the  law  and  with  the  advice  of 
her  relatives.' 

One  last  eharatrteristic  of  the  Norman  system  was  the  strict- 
ness with,  which  the  prohibition  of  gifts  between  bpouebk  '  was  ap- 
pliedi  It  ia  true  that  the  husband  had  his  right  to  curtesy  and 
the  wife  her  dower,  with  its  rights  over  movables  and  jointly 
acquired  property.  —  (A)  During  the  marriage,  every  gift,  e^'cii 
mutual  gifts,  and  evejy  contract  for  a  consideration,  was  for- 
bidden between  spouses;  the  wife  could  not  make  a  will  in  favor 
of  the  husband  and  the  husband  only  had  a  right  to  bequeath  to 
her  the  share  fixed  by  Article  429  of  the  Custom  of  1583;  neither 
sptiuse  coidd  give  anything  to  the  relatives  of  the  other.  —  (B) 
Brjure  the  jnarriage  neither  betrothed  could  give  to  the  other  any 
part  of  their  immovables;  of  their  movables  they  were  only  au- 
thorized to  dispose  of  a  fraction  calculated  on  the  sum  of  their 
fortune  in  immovables,  so  that,  if  they  had  no  immovables,  they 
could  give  nothing.  The  woman  betrothed,  on  the  other  hand, 
had  the  power  to  dispose  of  one-third  of  her  immovables  present 
and  future  for  the  benefit  of  her  future  husband  (who  already  re- 
ceived all  her  movables};  this  is  what  they  called  the  gift  of  mor- 
mbl«s,  an  expression  which  seems  to  allude  to  the  fact  that  these 
pos^asicns  which  were  the  object  of  the  gift  could  be  disposed  of 
by  the  husband  in  the  same  way  as  movables,  whereas  the  other 
immovables  of  the  wife  were  Inalienable.'  The  gift  of  movables 
is  the  counterpart  of  the  right  of  the  wife  to  acquests  ("N.  C," 
390). 

§  540.  Oerman  ^Tstem  of  0nit7  of  Possessions  ("  Giiterein- 
heit,"  "Giiterverbindung")  or  of  the  Comnauiiity  of  Administra- 
tlon.  fVerwaltungsgemeinschaft").  —  The  matrimonial  systems 
in  use  in  Germany  and  Switzerland  from  the  barbarian  period 
until  tbe  nineteenth  century  were  scarcely  less  numerous  than  the 
systems  of  succession.*  They  can  be  reduced  to  three  types,  about 
equally  widespread:  unity  of  possessions^  partial  community 
(movables,  acquests)  and  absolute  community.    It  is  no  doubt 

^  But  ehti  could  alienate  her  movohlcs  and  hpr  imtnovablcs  acquired  after 
IJie  sepaialion:  "PUcitfifi,"  126  etseq.    Cf.  "  RAgl.  aiu  Tuteliea,"  1573,  Art.  51. 

•  "N.  C,"  411,  +22,  429. 

*  If  made  by  a  widow  who  had  children  the  pft  of  movable  could  not  be 
of  ni.are  than  a  child's  partion.    C/.  Ediict,  of  1500;  see  Guyot,  Iloitard. 

'  Wichler  counted  more  than  abctcen  principal  systemn  in  Wiirtemburg 
alone,  UM>a  ooe  single  poiat,  tha-i  of  the  nghta  of  BUccession  of  th«  Bpouaea: 
Siobfie,  IV,  76;  Lttrily,  "I^gi^l.  dw  CVnt<jns  -Suisse*  «n  Mat.  de  Tutelle.  de 
Regime  matrim.,"  1876  (cJimW);  Scfa-otdfr,  "Gesoh.  d,  ehel  GUt.,"  11;  Masse, 
"Th£«e,"  p.  lasateq. 
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under  cover  of  the  first  tliat  there  was  introduced  here  and  there, 
following  the  acceptance  of  thf  Itoman  law,  the  Southern  system 
of  marriaEe  portion.  The  unity  of  possessions  is  not  unknown  in 
Fmnce;  it  La  found  in  some  of  the  Customa  of  the  East,'  such  as 
the  Custom  of  Keiras,  Art.  239  of  which  lays  it  down  that  the 
spouses  do  not  have  a  community  of  possessions;*  and  the  au- 
thors of  the  Civil  Code  thought  it  their  duty  to  establish  it  in 
Articles  lo30  d  seq.  The  "malnpUTie  "  of  the  Custom  of  Li^ge 
Is  also  only  a  variation  of  this.'  In  Germany  it  has  thrown  out 
such  deep  roots  that  the  new  Civil  Code  has  made  of  it  the  system 
of  the  common  law. 

Unity  of  possessions  is  very  closely  connected  with  the  system 
of  the  barbarian  period.  As  in  the  latter  sj'stem,  there  is  a  unity 
of  inheritance;  the  [Mwsessions  of  the  two  spouses  are  mingle<l  in  a 
single  mass.  Under  its  very  oldest  form  the  wife  owns  nothing, 
or  abnoat  nothing;  the  husband  becomes  "dominua  dotis"  a*  in 
Rome/  In  a  second  stage  the  wife  keeps  the  ownership  of  at  least 
a  share  of  the  immovables  contributed  by  her;  the  huisband  only 
has  their  administration;  the  unity  of  inherita.nce  has  become  an 
entirely  external  thing;  there  is  rather  a  juxtaposition  of  posses- 
sions ("Giiterverbindung")  than  a  unity  of  possessions  ("Gflter- 
einheit").    If  the  powers  of  the  husband  should  be  still  more 

■  These  Frencb  Ciutonu  did  not  forbid  th«  spouses  to  stipul&U!  for  Um 

community  of  posaesaiona:  f'otkifr  "Comm.,"  no.  481. 

■  ■"lleiins,"  239  cf  wq.;  tho  hiwband  cun  dispoee  of  the  movahles  aiwl  the 
jointly  acquired  property;  the;  nriilow  has  an  option,  ulie  con  either  take  one* 
half  of  the  moviibles  «nd  inintly  acijuirtid  property  or  eUe  kwp  Uor  doirer 
nJid  thi;  share  contributcil  nv  her;  t.he  lieirs  of  tlic  wife  who  dies  bcfori.:  hct 
hu.'ibiuid  have  u  riglil  lo  tho  jointly  acquired  property.  Tiiere  arc  niiwy  who 
lUftinttbin  that  tUerc  is  a  raiatminity  i,Varin,  "Arch.  Idg.  de  KeiioB/'  I,  ftlJi- 
&&7),  but  that  the  rule  "  Uxor  &on  est  proprie  socia,  ncd  speratur  fore,"  U 
followed  lileralb':  Chauttt/jl,  I;  Chvnay,  II,  1;  ComUnUiti,  "Li  I>r.  d«  gnu 
DflflTtfe  t  Rcima/'  1903  (Thwis). 

•  All  the  preaent  and  Tuture  poeswaiong  of  the  wife  fonn  a  part  of  tlw 
lnh«rit&nce  of  the  husband,  who  can  dti^poHe  of  them  (w  though  he  were  tbKr 
owner,  even  by  will :  FasvUlirl,  14».,  .4rt.  110.  About  the  sixiecnlh  oentury 
it  vi'iis  a^lmilled  thut  the  hu^bitnd  coulJ  not  mstrtcl  iho  riRiit*  of  his  8ur\*iv- 
ing  wife  hy  will.  The  onljj  advantai?e  derived  from  thia  Byatem  hy  the  wif« 
was  that  in  case  ahe  nurvivcd  she  was  niven  all  the  properly  left  hy  the 
huabnnd  (exoepting  fiefsV  Britz,  p.  R-lfl,  ijiatakenly  coQctuJes  fram  thi3 
that  we  have  nen<  aa  ahonlute  community;  there  can  be  no  quatiira  of  a 
«>inmunity  where  oae  of  the  parties  has  the  power  lo  -.kprivc-  the  oth<T  at 
all  righla  by  will:  l  o"  WtUfr,  "Le  Droit  Romain  ct  le  Dr_.il  t  efttfiii?."  1S9S, 
wil.h  still  Iftw  reason  on  hinsidpi,  haagotie  biick  to  the  nbundDiifji  theory  of 
the  Roman  oripn  of  "Mainpl^vie"  {ef,  "inanuEi"J,  ('/.  Chimny.  11,  1;  .Inl**- 
boviffl,  "Tkiuc  van  tnle."  46;  UaoiiP'iu,  aee  "Pl^vie":  B«?e  (Juj/ot. 

*  Seeoiifo.  "Mftinpldv'ie"  at  Li^?.  The  law  «!  B^am  merri.V  oblifta  ih* 
hunbanil  to  refund  the  value  of  what  hi>  has  received;  he  thus  becomes  the 
owner  of  Ibe  loariiage  ponion. 
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lessened,'  then  they  would  arrive  at  a  third  phase,  that  of  the 
scparati&n  of  estates  (post,  §  5G5);  each  spouse  would  have  the 
management  and  enjo>iaent  of  his  inheritance.  Thei'e  is  no 
need  to  say  that  there  are  couittless  transitions  between  these 
various  phases,  and  that  the  first  two  cannot  always  be  distin- 
guished from  community  as  clearly  as  one  might  tliink.  Under 
the  community  system,  as  under  that  of  unity  of  possessions,  the 
husband's  power  means  that  the  husband  has  the  administration 
and  the  enjoyment  of  the  pDssessioii^i  of  the  wife  and  the  right  to 
dispose  of  her  movables,  and  that  the  woman  has  no  capacity. 

The  causes  of  preference  for  unity  of  possessions  rather  than 
the  community  are  all  the  more  difficult  to  discern  because  these 
two  systems  which  appear  to  be  dissimilar  liavc  in  this  respect 
many  points  in  common.  During  the  marriage  no  external  in- 
dication shows  whether  the  spoUSea  have  community  of  posses- 
sions or  rot,  The  community  is  cbaracterizcd  by  the  mingiling  of 
the  interests  of  the  two  spouses,  by  their  participation  in  the 
profits  and  losses  resulting  from  this  life  in  common.  It  is  a  sys- 
tem which  harmonizes  with  a  system  of  individual  ownership;  it 
can  be  applied  to  movables  and  to  acquests.  The  unity  of  posses- 
sions tenils  itself  better  to  the  preservation  of  the  family  property; 
it  admits  of  more  easily  providiTig  securities  for  the  benefit  of  the 
wife  and  her  relatives  against  abuses  of  the  husband's  power,  — 
abuses  of  which  the  wife  living  in  a  community  seems  to  have 
to  take  the  risk.  The  Customs  of  the  Pyrenees  form  an  example 
in  support  of  these  ideas  too  curious  not  to  be  cited  here,  although 
it  may  appear  to  be  out  of  place:  they  declare  that  there  is  a 
community  of  possessions  ("meitades")  between  younger  chil- 
dren ("soult"  and  "soulte")  who  intermarry  aaid  receive  only  a 
qmall  marriage  portion,  whereas  there  is  no  community  between 
eldest  son  or  the  eldest  daughter  who  are  heirs,  receiving 
in  this  capacity  the  family  possessions  and  their  "stranger" 
spouse.* 

'  Wc  bctievc,  contrary  to  the  oninioo.  held  by  Heusler,  thivt  the  qiiealion 

of  the  matrimonial  ayal*ni  is  closely  conneetcd  with  that  of  the  capapity  of 
the  Jiiarried  wotnaa;  thus  aepiirate  maiatenance  ih  incorwintfnt  witli  the 
rights  of  the  husband  over  his  wire  in  the  very  old  lesriislation ;  it  was  necessary 
for  iKe  *'ife  to  be  capable  of  becoming  the  owner  of  the  immov-ahle.-*  for  the 
coimmmity  of  acqueeta  to  eiiat.  Bub  we  admit  tliat  oaix  the-  married  woman 
va&  ri;ci>KiUBBd  u  osving  capacity,  it  became  noeeibl-e  to  form  different  a^t'stcma, 
on  the  one  hand  the  commiuutv,  on  the  other  the  poasNeiom  held  la  cotn- 
ir\<m,  while  at  the  eame  time  !>Iucinff  her  under  the  huebaud'a  power  under 
practically  the  qame  conditions  as  existed  before. 

•  "Soult"'  ("Bolutua")  frMmd  to  mciin:  detiohed  from  the  paternal  house 
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To  describe  the  unity  of  possessions '  one  should  firet  of  all 
recall  the  for«  of  the  husband's  "mundium."  The  "Schwaben- 
spiegel  "  says  that  the  husband  is  the  master  and  the  guardian 
of  his  wife  ("Vogt  uud  Meister"),  According  to  the  "8acha«a< 
Apiflgial"  be  takes  her  body  and  possessions  under  his  guardian- 
ship ("nimt  he  in  sine  gewere  al  ir  gut  to  rechter  vormuntscaip  "). 
Husband  and  wife  have  no  distinct  possessions  during  their  life; 
to  tlie  one  to  whom  the  wife  gives  her  body  she  also  gives  her 
possessions;  she  hag  nothing  during  the  marriage  excepting  "the 
blue  sky  and  her  distafl."  Like  the  "  tutor  "  of  former  times,  the 
husband  acquires  the  absolute  ownership  of  the  movables  of  his 
wife,  subject  to  paying  the  debts  for  which  she  is  held  before 
the  marriage.  He  gains  the  product  of  the  wife's  labor,  the 
income  of  the  land  which  she  poaaessea;  every  acquisition  made 
during  tlie  marriage  belongs  to  him  exclusively,  even  if  they 
arise  from  tlic  possessions  of  tiie  wife.  He  has  the  administration 
as  well  as  the  enjoyment  of  the  immovables'  which  his  unie 
owns;  but  he  is  not  authorized  to  alienate  them  without  the  co- 
operation of  his  wife,  and  these  possessions  do  not  constitute  a 
pledge  for  Wa  creditors;  "The  possessions  of  the  wife  should 
neither  increase  nor  decline."  At  the  death  of  one  of  the  spousca 
the  disposal  of  the  possessions  which  have  been  joined  in  the 
hands  of  the  husband  was  regulated  in  various  ways.  Some- 
times the  surviving  wife  is  only  given  a  small  portion  of  them, 
such  as  a  third  of  the  acquests ;  sometimes  she  takes  back  the  share 
whicli  slie  has  brought,  at  least  her  family  possesions;  and  her 
hdrs  have  the  same  rights  as  she  has  ;  sometimes  no  partition 

Aemrtling  to  the  "Cout.de  Bareges  "  1670,  Art,  13,  these  younger  childmn  tin 
called  "slcrles,"  "estOTloa"  (outside  of  the  huiweliso  long  as  Ihev  me  willitn 
the  house  thev  are  slaves.  C/.  "Cout."  of  1760,  VII;  Swule,  24;  iapntic,  "  Dr. 
dana  Pjt /'  p.  185;  "La  Navarre,"  11,  242.  "Advenlice"  (acquired) 
meuiv?  a  fitrann«-  (to  the  family). 

'  L  iuLyof  iMiasct^irriia  ia  to  lie  found  in  the  "Stkctuenspiegd,"  1, 31,  20-31| 
io;  111,  ~4ti.,  oad  in  the  law  uf  Magdcbiui;.  Od  the  other  iumd  Id  WoBlphali* 
if  there  ar»  ohildreii,  &  ftooimunitr  of  acqueett  I>«<4ine9  <B4tabUshod  b«tw«m 
(iie  apuusefl.  Franconia  and  SoutKem  Germany  are  also  cf>uDtned  whav  the 
communily  etists.  But  there  ia  Bomeouestinn  aa  to  wbethprtlie  " .'^obvsbpQ- 
spicgel  "  aiimiw  ihe  "Gesaminte  Hand  '  or  the  "GuLen'ertiindiinB,"  To  ilie 
afeei  that  it  in  the  lulter,  cj.  Wviis.  p.  flt;  "iSchwabenspiegol,"  I,  11,  20, 
35.  36.  611.  71,  1(50;  II.  23,  HM;  III.  08.  ed.  MaliU: Stobbe.  I  V.  93  (dlfferinif  with 
the  "^Achseiu^picjEcl"  as  fullowa:  the  conacnt  of  the  wife's  rejolivm  is  out 
alw^y?  rcrgiiired  fur  the  alienation  of  her  laods,  etc);  ffuber,  op.  dL,  ooaaaeta 
the  law  o[  Bi^n  with  that  of  the  IturKuadlaoo. 

*  "  L'eufructus  moritalte."  an  incorrect  name  for  the  old  law,  but  ram  whidb 
tsndn  to  beocine  more  applicable  in  proportion  as  RomAn  law  tnkm  root 
in  Ccnnanv.  Influence  of  this  law  on  th^  nature  of,  and  the  privilogM  at- 
tached to  the  Enarriage  portion.    Cf.  the  Italian  Statutes:  PertUt,  HI,  353. 
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takes  place,  but  the  surviving  spouse  takes  the  entire  mass  '  (ex- 
cepting that  it  cannot  be  disposed  of  to  the  prejudice  of  children, 
if  there  be  any,  "Verfangenschaft").  Outside  of  these  cases  the 
wife  has  ordinarily  those  rights  of  survivorship,  whether  legal  or 
established  by  agreement,  which  survive  as  institutions  from  the 
law  of  the  previous  period;  Dower  ("Witthum"  in  Suabia; 
"Leibgeding,"  "Leibzucht"  in  Saxony),  "increase  of  the  marriage 
portion,"  —  that  is  to  say,  dower  in  proportion  to  the  marriage 
portion  (" Widerlegung").  "Morgengabe"  (which  13  sometimes 
preserved).  She  i3  also  recognized  as  having  the  right  to  live  in 
the  conjugal  house  ("Beisitz")  as  long  as.  she  does  not  remarry, 
—  at  least,  if  there  are  no  children.  The  movables  belong  to 
the  husband  or  his  heirs,'  ^ith  the  exception  of  the  "Gerade" 
(clothing  and  ornaments) "  reserved  to  the  widow  or  her  near- 
est female  relative  ("Nifter'),  and  of  the  "Musstheil,"  that  is 
to  say,  of  one-half  of  the  provisions  which  are  found  in  the 
house  upon  the  death  of  the  husband,  to  wkicb  the  widow  alone 
hag  the  right,  to  the  exclusion  of  his  heira.** 

In  the  course  of  time  the  Germanic  system  of  the  unity  of 
possessions  became  more  advantageous  for  the  wife.  The  hus- 
band ceased  to  be  looked  upon  as  her  guardian  and  lost  the 
lucrative  rights  which  were  connected  with  this  title;  he  oiily 
kept  the  adniinistration  of  the  entire  patrimony  in  his  quality  of 
head  of  the  family.   He  no  longer  obtained  the  possessions  of  the 

'  "Wonas,"  llSA;SkAbe,  222,  243.  Other  Cuatoma  give  the  widower  one- 
ttalT  tui<I  the  widon'  Que-tiuril  or  ih^  ahaiv  of  a  child  (ahiird  of  the  sviord, 
ehare  of  tbft  distafF):  SfhrofdtT,  p..  313.  The  "Allcinorbiwht  doa  (Iberle- 
benden  Ehe^atten"  mvat  at  brat  h&ve  eidsted  on]]'  for  the  b^n^fit  of  the 
busbanfl,  and  this  was  not  a  right  of  Bucceaaion,  but  the  nudntuining  of  a 
pre-exiat.ing  ri^ht.  As  far  as  the  wife  ia  coacprned  it  v/as  aji  inno\'a.t.ion; 
it  is  readily  understood  that  it  could  exist  in  new  tamm  where  "asese"  were 
granted  at  one  and  th-e  same  time  to  the  husband,  wifo  and  chiidreo,  and 
where  the  inhabitanta  hod  no  family  posfieseinriB,  but  only  ticqueata.  Cf. 
"Mainpl^ue"  at  Li£ge,  Hwiiierlanii:  "poriio  fltatutariii"'  ("Ehereoht"),  a 
kercditary  right.  Perhaps  it  is  hy  thia  mcana  that  the  formula  o[  the  "Ass, 
de  J'firus,,"  "C,  des  B.,"  186;  "No  man  is  go  mqch  the  right  h«tr  of  the  dead 

his  lawful  wife,"  is  tob«  accounted  for.  Van  Wetter,  lot,  tit,,  p,  46:  Glation, 
Vll,  370. 

'  As  to  wedding  ppsaeDt?.  cf.  Stnbbe,  IV,  163. 

•  As  to  the  -Gerade":  "Sachsensp.,"  I,  24.  3;  (f.  I,  45,  2;  Fieker,  IV,  20. 

'  Heusler  sees  in  the  "Gcrside"  and  the  "Musstheil"  s  prcwf  of  the  exist- 
ence of  a  aort  of  conununity  of  movables  (with  unequal  shares),  for  what 
these  possessions  eoosist  of  varies  w3th  the  fortune  of  the  husband;  they  are 
minKled  during  the  marriage  with  the  other  movablea,  a.nd  the.  creditors  of 
the  husband  can  diatrain  upon  them.  But  as  the  law  which  came  into  exist- 
ence after  the  "Sftchseaspiegel"  elimjoate^  id!  idea  of  a  coramuwty,  U>9 
rig}it^  of  the  wife  hod  to  bg  term^  rights  of  HU'CCedBiOD  OOntW^  \0  tbQ  spirit 
and  the  temu  of  the  old  legal  eyatem.    C/.  .^tob&e,  IV,  82. 
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wife,  in  case  he  sun'ived  her,  to  the  prejudice  of  the  natural  heire 
of  the  latter.  The  restitution  of  the  wife's  immovables  was  guar- 
anteed to  her  by  forbidding  the  husband  to  alienate  them  with- 
out her  acting  with  him.  Securities  are  provided  whioh  have  the 
effect  of  allowing  her  to  recover  the  value  of  her  land  which  has 
been  alienated,'  or,  again,  of  the  share  of  movables  brought 
by  her;  she  gets  first  of  all  a  contractual  lien  on  certain  posees- 
aions  of  the  husband,  aud  afterwards  an  implied  mortgage  oa 
the  whole  of  his  inlieritance.  The  ineapad^  of  the  married 
woman  became  less,  a  change  which  took  place  of  its  own  acmnt 
from  the  time  when  she  hiid  a  distinct  inheritance  of  her  own, 
and  when  the  formation  of  the  family  no  longer  absolutely  de- 
manded the  complete  subordination  of  its  member3  to  its  head. 
She  could  bind  herself  if  she  had  the  authorization  of  her  bus- 
band  (or  even  of  a  court  in  modem  law],  have  dealings  m\h  her 
husband  (esoept  that  the  intervention  of  a  guardian  or  compli- 
ance with  certain  formalities  to  assiu^  her  fpee<lom  was  nece»- 
sarj"),  carry  out  urgent  affairs  in  the  absence  or  illness  of  her 
husband.  The  contracts  wliich  she  made  alone,  without  any  au- 
thorization, she  or  her  heirs  could  be  compelled  to  perform  at  the 
dissolution  of  the  marriage.'  She  even  had  the  right  to  bind  her 
husband  for  household  necessaries  ("Schluaselgewalt") '  or  when 
he  had  authorized  her  to  carry  on  a  separate  buaness  or  trade. 
Towards  the  thirteenth  century  the  separate  estate  by  dwiw 
was  introduced; "  the  husband  who  was  a  prodigal  and  a  spend* 
thrift  could  be  deprived  of  his  rights,  and  then  it  was  the  wife  who 
had  the  administration  and  enjoyment  of  them,  sometimes  alone 
and  sometimes  with  the  aid  of  a  guardian  in  localities  where  the 
guardianship  of  women  was  in  force. 

The  system  of  the  separate  property,  "Bonderput,"  is  nothing 
more  than  our  separate  estate  (post,  §  565)  l>y  agreement,  or,  if 
one  prefer  it.  the  Itoman  system  of  paraphernalia.   "With  relation 

'  As  to  the  remTmtment  and  the  recompeiue.  cj.  Stobbe,  IV,  164. 

*  In  the  Himatatic  tonus  the  crtdilor  who  meets  his  df-hlnr  (wfcan  Uu 
debtor  b  a  woman)  ia  authorised  to  itistrua  upon  hor  droig;  tiic  tuaboad  Km 
to  pay  bim  od,  at  least  if  he  wishes  his  wife  to  be  able  to  recover  her  rlothing 
aaa  go  out  pf  the  house. 

'  In  the  old  law  the  wife  can  only  act  as  bcr  husbMid's  ovower  »od  on 
only  eot^r  isiV>  binding  obligiationd  to  tha  art«flt  of  very  gmiiU  tiaa  of  monv, 
3,  5,  imd  12  d«ni«rt.  Modem  law  l«ndfi  to  recosniee  h«r  as  h&viAd  b>  powor 
of  her  own,  suliject  tn  the  raatrol  of  her  husband,  j^uminjt  that  th«n  li  M 
oupositioD  on  hii:  part~  The  rcault  of  this  ia  that  shi!  binds  heradf  whan 
aae  binds  her  husband. 

*  -Schwabeaapiegel,"  I,  73,  ed.  .Vartle;  StUbe,  XV.  290. 
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to  the  "Sondergut,"  tlie  woman  has  the  same  capacity  as  though 
she  were  not  married.  At  first  onJy  those  things  which  are  exclu- 
sively for  the  use  of  women,  such  as  clothing  and  jewels,  "Nadel- 
gelil,"  were  left  at  their  diaposjil.  And  later  the  Custom  allowed 
them  to  reserve  by  contract  of  marriage  every  kind  of  property, 
movables  or  immovables;  third  parties  who  made  them  gifts  were 
allowed  the  same  rights.  The  "Sachsenspiegel"  still  clung  to  the 
principle  of  the  inheritance,  but  a  hundred  years  later  tliese  reaerva- 
tioTis  are  authorized  by  the  "Magdeburg-Blume."  In  its  develup- 
ment  the  practice  of  the  "Sonderglit"  resulted  in  nothing  less  than 
the  emancipation  of  the  married  woman  carried  out  by  agreement. 

The  "Vftrtingonichalt,"  which  was  especially  in  useui  countries 
where  the  eommunity  existed  (Franconia,  Southern  Germany), 
has  the  effect  of  forbidding  the  spouse  who  survives  and  who  re- 
ceives the  entire  estate  of  both  spouses  to  make  any  disposal  of 
it  to  the  detriment  of  the  children  of  the  marriage;  it  is  pre- 
served for  the  latter  in  such  a  way  that  in  case  the  surviving 
ftpouse  enters  into  a  second  marriage  the  children  of  this  second 
marrioge  have  absolutely  no  share  in  it;  conversely,  the  children 
of  the  first  marriage  can  claim  nothing  out  of  that  which  consti- 
tutes the  estate  of  the  second  marriage.  This  system  often  re- 
sulted in  great  inequalities  between  the  children  of  the  various 
marriages,  —  inequalities  which  were  all  the  more  regrettable 
as  they  were  due  to  pure  accident,  such  as  the  date  of  the  acquir- 
ing of  an  inheritance  by  the  spouse  who  married  again;  should  the 
relatives  of  this  spouse  die  during  the  first  marriage,  their  inherit- 
ance went  to  the  children  of  the  first  marriage;  should  these  rela- 
tives die  a  little  later,  the  children  of  the  secotid  marriage  would 
profit  thereby.  Such  results  as  these  were  repugnant,  but  the  old 
law  was  better  adapted  to  them  thun  to  the  fusion  of  the  two 
families  into  one,  and  so  they  had  to  be  allowed  in  order  to 
avoid  such  results.  By  virtue  of  the  marriage,  a  community  of 
interests,  and  often  even  a  community  of  possessions,  had  been 
established;  spouses  and  children  were  included  therein;  a  new 
union  created  a  distinct  community,  another  "  Hausgemeinder- 
schaft,"  ^   The  family  spirit  was  opposed  to  one  community  be- 

>  Schroeier,  p.  724  (bibl.)  eeeks  to  find  the  origin  of  this  institution  in 
the  cluuite^  empIo^«d  in  ^its  between  ^pousc9;  it  in  thus,  hi^  &&ys,  that  the 
mutual  gift  in  writing  gave  rise  to  the  mutual  gift  o(  blood.  But  how  act'ount 
for  thesic  clausea  themselves?  Moreover  see  Heiisler,  II,  457,  473  (contrfist 
betweeE  the  Suabian  law  and  Vas  Francoiuan  law);  Ficker,  "Unt.,"  lit  213; 
IV,  556.    Cf.  BriU,  p.  870  (devoluUffo) ;  "  Roiain,"  p.  88. 
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coming  enriched  at  the  expense  of  another;  the  surviving  spouse 
was  left  the  possessions  of  the  first  eommunity,  but  with  hiji  hands- 
tied  in  case  he  might  wish  to  dispose  of  them.  During  the  mar- 
riage these  possessions  were  practicailly  incapable  of  being  dis- 
posed of  by  the  husband,  or,  at  least,  he  could  not  dispose  of  them 
without  the  intervention  of  hia  wife;  after  the  dissolution  of  the 
marriage  the  inalienability  pt^rsisted  in  practically  the  same  way; 
the  co-operntion  of  the  children  of  the  first  marriage  was  neces- 
sary in  order  to  alienate.  We  have  no  difficulty  in  seeing  how  this 
practice  of  the  "Vprfangenschaft"  (or  devohition)  furnished  the 
thildren  of  the  first  marriage  with  guaranties  against  tlie  risk 
which  a  second  nmrriage  caused  their  interests  to  be  subjected  to; 
like  the  dower  of  children,  or  the  continued  community  (poat, 
§  5fH),  thij  practice  served  the  same  purpose  as  the  application 
of  the  laws  of  the  Lower  Empire  on  the  subject  of  seeond  mar- 
riages  did  elsewhere. 

The  institution  of  the  "  Verfangenschaft"  is  rather  often  modi- 
fied by  the  admission  of  the  "  Theilreoht,"  or  right  to  partition, 
which  is  commonly  considered  as  being  of  more  recent  date 
(middle  of  the  thirteenth  century).  The  sur\'i\'ing  spousi^  who 
wished  to  remaTry  could  be  forced  to  partition  with  the  chil- 
<lren;  with  liis  share  which  was  thus  released,  and  the  pfissessiotu 
which  he  acquired  afterwards,  he  entered  into  a  new  fonunuiiity; 
as  to  his  children,  they  were  given  their  share  once  for  all;  they 
had  no  longer  any  claim  over  his  inheritance:  membership  In 
the  community  in  their  case  had  killed  heirship.  The  '"riiei]- 
recht"  was  thus  inspired  by  the  same  thought  as  the  "Vcrfang* 
enschaft";  the  community  established  by  the  first  marriage 
remained  entirely  diatinet  from  tliat  which  resulted  from  the 
second  marriage.  Difficidties  were  presented  with  reganl  to 
acquests  made  or  debts  contracted  during  the  interval  between 
the  two  marriages;  the  Customs  varied  a  great  deal  upon  thh 
point,  but  at  the  same  time,  as  a  general  thing,  tliese  acqi»*sts  and 
debts  were  included  in  the  partition.  Towards  the  thirteenth 
century,  and  especially  since  the  middle  of  the  fourteenth,  there 
begin  to  appear  in  marriage  contracts  agreement9  for  "affratelia- 
tion  "  between  the  children  of  different  marriage  "  unio  pn> 
lium,"  "Einkindschaft"  ("To  einen  kindermadchen"),  by  virtue 
of  which  the  children  of  beth  marriages  should  be  treated  as 
though  they  were  brothers.  In  cases  of  this  sort  there  arc  no 
longer  two  separate  communities,  but  only  one.   The  spouse  who 
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marries  again  has  the  advantage  of  no  longer  being  compelled  to 
make  a  liquidation,  which  is  perhaps  uuitlmely,  and  which  is  at 
any  rate  complicated  and  preimUcial  to  his  interests.  As  to  the 
children,  their  equality  is  also  justified  in  maay  cases;  and,  if  it 
is  not  equitable,  for  example,  because  the  predeceased  spouse  had 
a  fortune  which  was  greater  than  that  of  the  new  spouse,  or  vice 
versa,  there  is  nothing  to  prevent  a  stipulation  being  made  for  a 
reference-legacy  for  the  benefit  of  the  children  of  the  £rst  or 
second  marriage.^ 

§  550.  The  Boman  STStfrin  of  MMTiagfr  Portion  remained  in 
force  in  Italy ,^  in  Spain'  and  in  the  countries  of  written  law  in 
France;  it  even  penetrated  into  Germany/  In  its  essential  char- 
acteristics it  is  a  system  of  the  separation  of  the  interests  of  the 
spouses.  The  wife  keeps  her  properties;  she  gives  the  husband 
only  a  part  of  them, — -  the  marriage  portion  ("  dot,"  "dos"),  which 
is  a  reserve  fund  for  her  and  for  the  family,^  thencefortli  not  sub- 
ject to  any  alienation;  the  husband  has  no  right  to  dispose  of  it, 
nor  has  the  wife;  and  she  cannot  bind  herself  with  respect  to  her 
marriage  portion.  These  broad  rules  were  not  interfered  with, 
and  court  decisions  and  practice,  and  sometimes  even  local  cus- 
tom, added  to  them  and  corrected  them  in  ways  some  of  which 
are  of  importance. 

Contrary  to  the  axiom  of  the  Customs,  "No  marriage  portion 
from  him  who  does  not  viish  it,"  the  father  of  the  family  is  held 
bound  m  the  South  to  give  his  daughter  who  has  come  of  age 
a  marriage  portion,  even  though  she  many  without  his  consent." 


'  5to6&e,  244;  ffeiafer,  II,  476;  "Z.S.S.  G.A.,"  1901.  440;  "Tract.  TTtii, 

JUT.,"  Vl;<!roeben,  "De  orig.  imioDibwe  proUuni,"  1870;  fieaeler,  "EibverU-.," 
,  7;  VioOet,  pp.  489,  7S9.    Cf.  Sicily:  Pertik,  III,  360. 

'  "Digest*  Italy''  eee  "Beui";  347;  Pertik,  IH,  320;  Zdekau^, 

"Pftttodotale"  ("R.  Itpl.  p.  lesc.  pur.,"  25,  M);  CicM^lione,  "Patti  n«HftU"' 
(Naplea),  1881;  ''Storia  d.  Dir.  Ital.,"  I,  444;  LaJtei,  •'Dir.  MMuet-  Lomb.," 
p.  23«. 

'  "Siete  Part. ,"  IV,  II;  "F.  da  Viicaya,"  XX- 

*  Slobbe,  5  235. 

'  "F.  de  Btarn,"  269. 

'  L.  19.  Dig.,  "de  ritu  nupt.";  L.  "aL^pater."  "Cod.  Just.,"  "de  dot."; 
"Nov.,"  21  of  Leo.  This  Custom  mjiVea  ita  appearance  in  the  deeds  of  the 
eleventh  century:  D.  VaisaeUc,  "Preuvea,"  dob.  244,  38-5,  388,  ete.;  "Siete 
Part.,"  IV,  U.S;  "Bord.,  N.C„"43;  "TouWc,"  117  <thedaiishter  who  bos 
been  givea,  a  marrifige  portion  is  exoludcd  from  the  flwccftiiiion  of  her  father); 
TardiJ,  "Le  Dr.  priv6  an  XIIIs,  a.,"  p,  30,  SI;  Henrys,  I,  4,  <\.  52;  ffiurf**/**, 
BO.  4,  87.  The  conferrinp  of  the  marriage  porlioa  is  gca^rally  cairiMl  out  by 
mwnn  of  a  notarial  deea:  "TouIousd,"  109;  D.  Vaiaseltf,  V,  618  1031.  Ab 
to  the  trouasowu,  w&dding  ch«it.  cotnb.^c/.  Roffueau;  Laffrhe,  "Nftvarre," 
11,  1&5;  Bretonnier,  setr  "Queat."  Mfuriage  portion  of  nuns:  Mali^y  da 
la  Moihe,  "Quest."  D.,  20;  Benedkii.  see  "Dotem." 
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Thia  obligation,  which  is  not  only  moral,  hut  legal,  ia  incumbent, 
if  there  is  no  father,  upon  the  paternal  grandfather  and  the  mother. 
Tlie  courts  compel  them  to  pay  it,  and  if  neoessarj-  determine  its 
amount.  The  woman  often  appointed  as  her  marriage  portion 
all  her  possessions  present  and  future.'  If  there  were  no  ap- 
pointment, it  was  usually  assumed  that  her  possessions  were  pam- 
pheriialia.;  however,  tlie  question  was  disputed,  and  in  certain 
localities,  —  for  example,  at  Toulouse  and  in  Auvergne,  —  her 
properties  were  held  as  forming  a  part  of  the  marriage  portion, 
just  as  they  did  in  countries  of  Customs.* 

The  power  of  the  husband  did  not  exist  in  countries  of  written 
law  *  The  wife,  who  was  the  owner  of  her  puaphcmalla,  had  the 
enjo>iiient  and  the  administration  of  them  as  though  she  had  not 
been  married.*  At  the  same  time,  in  countries  of  written  law, 
witliin  the  jiuisdictioii  of  the  Parliament  of  Paris  (Lj'ons,  Beau- 
j()lai3,  Mficon,  and  Forez)  she  was  compelled  to  pro%'ide  herself 
with  the  authorization  of  her  husband  in  order  to  dispose  of  them 
(Civil  Code,  157G). 

According  to  the  Roman  law.  the  possessions  forming  a  part 
of  the  marriage  portion  became  the  property  of  tJie  husband,  but 
he  was  bound  to  restore  them.'  This  was  a  wn,-  limited  owner- 
ship, especially  with  reg'ard  to  the  land,  which  formed  a  part  of 
the  marriage  portion,  and  which  was  made  inalienable.  Thus, 
the  Glo33ator?  queried  wheUier  the  marriage  portion  belonged 

■  "Toulouse,"  S7,  and  witb  r^ard  Ut  this,  CaaemeiOe  and  Soulatgt*  {wtu 
mislakcnly  interpret  this  as  an  applicauon  of  the  L.  "Quimus  Mu«iia," 
DiK'.  24,  1,51,  iiGcnriiinK  lo  wlurfa  a<?qui?iliciu  made  hy  the  wife  nre  [irraumed 
to  D«loiig  to  the  ha^biiuil  unil  to  hiLr?  be^n  paid  byt  ouL  of  hu  mouL-y.  uoloH 
the  prove  the  conlriiry,  n  very  leaaoaable  presumptiuo  moreover,  wh^a  all 
the  wife's  property  is  mduded  withio  her  marriage  portion);  "/kiivprgac," 
U,  S  (Ihi?  ntdJTia^  portion  ia  here  cidM  "  Verehire,"  SM  FerriiK,  Du  Cahfn); 
'^Toulouae,"  SI,  S5  [the  pruscDt^  given  t'l  tiii^  )ipouses  the  dfty  be/on  Ilia 
wedding  or  the  tUy  of  the  wedding  itf^elf  tx^Eonc  to  the  htisbtuid):  "Bnrd., 
N.C,"  48.  On  the  Ordinance  of  1.503.  17,  »ee  <i\muU\iac,  p.  199  (the  msr- 
riage  portion  should  not  he  morv  than  10,000  "tuumais*").  — Italy:  PgrUU, 
III.  352. 

»  The  aapartd  property,  or  property  nccruisK  during  the  marriage,  u 
included  in  the  par^hemaha:  (Hnimlhiac,  p.  138;  tiaenel,  "Disaens.  douun.," 
pp.6,  105. 

'  E:iccptlnE  in  certain  locnlitiee:  Auvergne,  Mohukt,  XtV,  39;  Bonleaiub 
"P.  de  Bfftm, '  MI.  Even.-wherc  tlie  vrjfc  owes  "ob8e(ituum''to  her  hoabaoa 
{ef^  L.  "Awidnis").  for  example  -ihe  ia  bound  to  go  trfaem  ha^piea:  "Dea 
cap.  Toloa.,"  88.  We  may  obser^-«  the  fact  that  aa  a  gneral  thing  mania|p 
diiea  not  eniaoi?inat«,  a»  St  does  in  eountriefi  of  Customs,  whieh  means  thxt 
the  Woman  may  be  BUbject  t«  the  patmial  power:  Serm,  "Inst.,"  1,  12. 

'  "Petrua,"  \  32:  "etmm  sine  consensu  viii  et  liberorum."  Cmin:  "Bor^ 
deaux." 

»  "Cwl,  ThAxl.."  m,  U;  Pavien,  22;  "Petnia,"  I,  30  Kff.;  IV.  M: 
"Toulouoc,"fl7. 
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to  the  husband  or  to  the  wife  ("Diss,  domin,,"  p.  436);  after  theiu 
our  old  authors  said  tliat  the  husband  was  the  master  of  the  mar- 
riage portion,  that  he  had  the  legal  title  to  it;  they  were  willing 
to  add  that  the  wife  kept  the  true  ownership  of  it;  and  the  more 
recent  of  them  treated  the  husband  as  a  mere  usufructuary.  The 
Civil  Code  merely  re-enacted  their  doctrine  by  denying  to  the 
husband  the  owii«rsltip  of  the  marrlsgfl  portion,  and  on]y  left  him 
its  enjoyment.' 

The  ImmoTabloa  of  the  muriage  purtlon  are  Inftlie&able:  neither 
the  husband  alotie  nor  the  wife  aloiie,  nor  tlie  tl^'0  spouses  atting 
together,  can  make  a  dispoa^l  of  thGin.  The  Custom  of  Tou- 
louse, 103,  agreeing  widi  the  Breviary  of  Alarie,  authorized  an 
alienation  of  them  whieh  was  made  by  the  two  spouses  act- 
ing together.  "This  was  a  disastrous  Custom,"  said  the  Glos- 
sator Casevieille,  *'the  most  obnous  result  of  whicli  would  be  to 
deprive  the  wife  of  her  marriage  portion,  and  one  wliich  I  have 
never  seen  enforced."  ^  In  his  time  the  absolute  inalienability  of 
the  Justinian  Law  had  taken  the  place  of  the  relative  inalienability 
of  the  "Lex  Julia."  ^   This  was  a  consequence  of  die  revival  of 

'  The  hufib&nd'a  ownership  is  again  affirmed  by  Argou,  HI,  Jt.  dt  La 
Combe,  Fmire,  see  "Dot";  '^'Siete  Part.,*'  IV,  11,  7.  B\it  Roiu^hf.  bo.  216, 
denies  ita  existence.  Masuer,  XIV,  25,  also  uaed  to  say,  in  speakiiig  of  the 
reclaiming  of  the  land  included  within  the  miirriase  portion;  "it  is  nec- 
essary thai  Iboth  fihonlJ  take  part  in  it,  llie  husband  as  far  m  the  usufruct 
is  concerned,  and  the  wife  with  regard  to  the  ownership.'*  The  other  authors 
(vho  are  riled  IiabHually  in  dUtiiKirt  of  ihia  propiisition  merely  gSvc  a,  tranala- 
lion  of  equivocal  cKpreseiona  of  the  Konian  law  (Tor  example  D.  "do  j.  dot.," 
73:  "quamvia  in  booia  marili  doa  sit,  mulicris  tiunen  etjt");  WaJlon,  p.  I'iA. 
Thus  I>-p"m(,  "Loia  civ.,"  1,  9,  1,  4,  according  lo  whom  the  Lu^sbiuia  alone 
acifl,  if  it  pleaflea  him  SO  to  do,  or  else  the  wife  atte  «^th  the  authority  of  the 
husband  or  of  the  law.  Cf.  Tessier,  "Quest,  sur  la  Dot,"  1852.  —  Upon  this 
question  of  the  bringing  of  the  aclionH  for  real  property  with  regard  to  im- 
niuvnhlGa  ineludod  within  the  marriage  portion,  Ihe  old  caae-law  was  not 
very  well  setlJed:  Tusier,  11,  137:  RauasUhc-,  I,  255. 

'  "Petrus,"  I,  34  (cf.  •■'Nov.,  The  saine  rule  ia  apptied  to  tie  gift 

"propter  miptias."  —  C/.  "F.  de  Bfnm,"  264,  26-?;  F.  of  1552,  "r.  de  mwiti," 
15;  "Bord.,^.\.C.,';  114;  "Mcntprllier,"  1205.  14:  comcot  of  the  father  and 
mother  or,  if  this  la  not  obtained,  of  the  wife  a  relatlvea:  "yalon"  in  Gtraitd., 
II,  254  (oath).  —The  "CoaU  de  Toulouse,"  110,  also  allows  the  viie  to  bind 
herself  on  behalf  of  her  huaband,  exeeptin);  that  it  doea  pot  pllip'n-  iter  B  priv- 
ileged recourse  gimilar  Lo  that  whieh  she  hhs  in  matters  coiicermng  lier  mar- 
riage portion,  —  Gide,  2d  ed.,  p.  392. 

•  In  our  time  a  formula  has  been  auggealed  which  was  unknown  to  our  old 
authors:  it  would  be  better  for  the  wife  with  n  marriage  portion  to  be  unable 
to  alienate  rather  than  for  the  land  to  be  inahenable.  But  so  long,  as  the 
husband  was  looked  upon  ae  the  owner  of  the  marria^  portion  there  could 
hardly  be  any  question  aa  to  the  incapacity  of  the  wife,  li  is  true  that  the 
Vellelanum  Decree  of  the  Senate  made  the  wife  incapdiU  of  binding  teraelf 
and  specially  oo  behalf  of  hejr  husband,  but  this  diisabdity  aflected  the  nife  ^  ho 
woB  given  her  paraphernalia,  and  not  the  wife  who  was  given  a  marrioRG 
portion,  who  c-ould  not  bind  her  mafriage  portion  even  on  her  own  behalf. 
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the  Roman  law  in  the  tis'elfth  centurj".  and  no  doubt  practice 
willingly  based  itself  on  this  theory  with  the  object  of  procuring 
assured  and  indestructible  resources  for  families.  It  was  only  per- 
missible to  alienate  the  marriage  portion  in  exceptional  cases: 
(a)  Willi  the  permission  of  the  eourt,  for  example,  to  hav'e  the  hus* 
hand  re!east?d  from  prison,  or  to  procure  nourishment  for  tlie  fam- 
ily, (fi)  By  virtue  of  a  clause  in  the  contract  of  marria^.  which 
either  did  or  did  not  forbid  reinvestment.'  Outside  of  these  two 
cases  alienation  was  absolutely  void  at  law  unless  there  were  "  let- 
ters of  rescission."  During  the  marriage  the  wife  could  not  avail 
herself  of  this  nullity  because  of  the  rights  of  her  husband  over 
the  marriage  portion;  but  as  soon  as  the  marriage  was  dissolved 
she  had  thirty  years  within  which  to  invoke  it.  As  to  the  hus- 
band, altliough  he  is  ordinarily  refused  the  right  of  repudiating 
his  own  act  by  e\'icting  the  grantee,  at  the  same  time  tlicre 
is  a  tendency  to  prant  him  the  action  in  avoidance,  —  a  teiideuo' 
which  tallies  with  the  recognition  of  the  ownership  of  the  wife. 

The  frbligatlotu  contracted  by  the  wife  during  the  morrume 
could  not  be  realized  from  the  lands  of  the  marriage  portion,* 
e\'en  when  the  marriage  had  come  to  an  end;  had  it  not  been  for 
this,  the  spouses  would  have  had  a  vcr\'  simple  means  of  evading 
the  rule  that  the  marriage  portion  wa*  inalienable.'  Moreover, 
on  this  point  it  i,s  necessary  to  take  into  account  the  V'elleianum 
Senate  Decree;  we  know  that  It  forbatle  women,  whether  married 
or  not,  to  become  bound  for  a  th'mi  party.*  In  Justinian's  time  this 
prohibition  was  Mpeeially  applied  to  the  relations  between  spouses; 
for,  according  to  the  Authentic,  "Si  qua  mulier,"  outside  of  eases 
in  which  they  bound  themselves  for  their  husbands,  wives  were 
authorized  to  renounce  the  benefit  of  the  Senate  Decree;  as  a 
matter  of  fact,  renunciations  were  frequent.  The  wife,  who  was 
incapable  of  binding  herself  even  nnth  respect  to  her  parapho 

Again  the  Vclleisjium  Decree  of  the  Senate  haa  always  been  distioguiahnl  iron 
the  inalienability  of  Ibe  marriage  parlion.  The  \'c]I«'ianuni  Tt-nuu»i^'<i,  nut 
the  ioatieiiabilitj-:  Lou^,  12.  2~  The  Edict  vl  lt'>0(j  ubn>f:at<til  the  Vcllcuuiuta 
wiUtout  affecting  the  iuatLt^Dability:  Henryt,  4,  q.  KM.  TKo  Vdlrianiiia 
CQuld  not  be  invoked  wirli'int  loners  of  re««i9aion,  eiui  on*  hpfi  to  ai-t  irithia 
t«B  yean,  where&s  ihe  in.^lienability  icted  "do  piano,"  anri  one  had  thirty 
vMn  within  vhieh  to  p]ead  it:  Detpnmt,  2,  2,  1,  7;  RowaMe,  I.  3M.  OlW 
IB  a  pGrsoDi^  8tatut«,  the  oliioF  a.  rpAl  Etatutc:  HotUMil/u,  I,  St3;  MvKftm, 
"K.  crit..*'  1886.  92;  "N.R,  H.."  ISJW,  343;  GiitovMac,  p.  143. 

*  Tbe  nrif?  ms^  also  ntaJie  a  idft  ol  her  poasesakma  looloded  withfai  lha 
marrtAKe  'portion  in  order  to  ealablish  her  children, 

*  It  waa  olhenrise  vrith  rpgar*!  to  obli^tians  "ex  delicto." 

*  Du  Finer,  "Quest.,"  1,  3;  Roueeahc,  noe.  270  tt  Kq- 

*  "ToulouK,"  68,  d9,  71,  74, 109,  110,  130  tt  ttq.    holy:     Latk*,  t>-  3Ub 
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nalia  in  the  interest  of  her  huaband,  was  all  the  more  incap- 
able with  respect  to  her  jMssessions  which  formed  a  part  of  the 
marriage  portion.  The  Edict  of  1606  repealed  the  Velleianum; 
but  it  did  not  succeed  in  preventing  its  lieing  applied  in  countries  of 
written  law;  and  only  had  the  force  of  law  in  those  countries  which 
were  included  within  the  jurisdiction  of  the  Parliament  of  Piirig, 
and  even  in  theoi  it  was  not  of  very  much  use  in  the  numerous 
cases  where  oil  the  possesions  of  the  wife  formed  a  part  of  the 
marriage  portion.  In  order  that  the  promises  which  she  made  for 
the  benefit  of  her  husband  should  be  of  some  value,  she  had  to  be 
allowed  to  bind  and  to  alienate  her  marriage  portion;  and  this  is 
what  was  done  in  the  interests  of  aammerce  by  a  Declaration  of 
April,  1G64.' 

The  movablea  of  the  marriage  portlen  consisted  of  money  or 
of  certain  specific  things.  In  the  first  case  it  often  gave  rise  to 
the  "investment  clause,"  which  was  inserted  in  the  contract  of 
marriage,  and  the  effect  of  which  was  to  substitute  a  marriage 
portion  in  real  property  for  the  one  consisting  of  moncy.^ 
The  specific  things  (movables  or  immovables)  which  had  been 
appraised  became  the  property  of  the  husband,  for  "appraisal 
is  equivalent  to  sale."  With  regard  to  tlie  specific  things  which 
had  not  been  appraised,  a  question  as  to  the  InaUenabiUt;  of  tha 
movatiles  of  ths  marrlaKs  portion^  was  raised,  —  a  question 
to  wliich  the  increase  of  wealth  in  movables  in  our  day  added 
considerable  interest.  As  a  general  thing,  the  husband  had  the 
right  to  dispose  of  corporeal  movables  and  choscs  in  action '  (al- 
though the  Parliament  of  Bordeaux  refused  to  i^ive  biin  this  right 
because  it  did  not  recognize  his  ownership  of  the  marriage  portion; 
it  did  not  even  allow  alienation  by  both  spouses  acting  together).'' 
But  in  all  the  countries  of  written  law  (excepting  in  those  witliin 
the  jurisdiction  of  the  Parliament  of  Paris  since  the  Statute  of 
Aprilj  H)64),  it  was  accepted  that  the  wife  could  not  compromise 

'  Brftannier,  "Queat.,"  fee  "Dot"  (thia  E)eclarntion  wna  pdsafd  at  the 
request  of  thG  Geoural  Receiver  of  L^ons  who  wished  for  more  ^aranteea 
from  his  under  farmcra  by  havinR  their  wives  bound);  Hcnry»,  4,  3^  8. 

'  Dig.,  23.  3,  54.  Cf.  27th  t*nn  of  /JM(ru«Menu;  ff-ouamfVi*.  no.  1S4  el  aeg.; 
Beneeh,  '"Emploi  et  Rcmploi  de  lu  Dot,"  1S47. 

'  An  analysis  of  the  old  cape-law;  Tcniier,  "Quest,  e.  ta  Dot,"  I3S2; 
LeecauT,  "R.  crit,,"  1875.  380;  Wfdloa,  "Thtee,"  tS77. 

•  Souanthe,  nos.  226,  233,  238,  257.  26*,  266  (eil.  Saaise)]  Serreit,  II,  8. 
C/.  "PetniB,"  1,  34,  The  question  would  tot  have  hwm  of  vtry^  grent  pmo- 
ttPol  intercut,  hod  the  rna^rim  '"In  mntti^TB  of  movables  poeaeBBion  is  eqii&l 
to  title"  (ut  least  with  R'canJ  to  corporeal  raovubles)  boen  ^H>li«d. 

*  Lescaur,  p.  391;  WaUon.  p.  195.  —  C/.  "F.  de  B€am,"  ^-r.  do  marit.," 

15. 
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the  restitution  of  the  movables  of  her  tnarriage  portion  by  re- 
aoubcing  bet  claim  against  her  husband,  or  the  mortgage  which 
guaranteed  the  latter.'  In  this  sense  the  movables  of  the  mar- 
riage portion  were  inalienable  as  far  as  the  woman  was  concemed.* 
The  practitioners  of  the  Parhaments,  being  inspired  by  the  spirit 
of  the  Roman  laws,  had  extended  to  movables,  in  the  measui* 
that  the  nature  of  these  possessions  allowed,  that  which  tlie  Itonuui 
Ib.v.'s  hod  enacted  nith  regard  to  the  lands  of  the  marriage  pitrtion.' 

The  mortgiirt  *  which  guaranteed  the  restitution  of  the  mftr^ 
riage  portion  '  affected  all  the  husband's  possessions."  It  dated 
back  to  the  marriage  contract,  assuming  the  latter  to  have  been 
notarial;  and,,  if  not,  to  the  marriage  itself.'  The  result  of  tliis 
was  that  the  wi/c  was  preferred  to  the  creditors  of  the  husband 
as  far  as  the  restitution  of  her  marriage  portion  was  cuiu-emed, 
but  she  was  only  preferred  to  creditors  who  became  such  after  the 
marriage.  Within  the  jurisdiction  of  the  ParliameDt  of  Toulouse 

'  R&ui^k^.  aaa.  238.  303,  314;  Jalien,  "Elem.,"  I,  4,  28;  D&spntea,  lU, 
29;  "B<:t<i.,  A.  L\,"  113.  Italy  {L^tUi,  p.  24-1):  early  as  the  eWenth  i>:n- 
tury  renunciation  of  her  morinape  by  the  wife  when  the  husbMid  aliennia 
oni'  (jf  "iui  |Hwsesgiom;  ah«  declarers  timt  the  olber  poeseaaioiis  of  her  huabant) 
are  Bufiicteni  to  a^^jiiiri'  hor  the  nsioration  of  her  m&rriiige  porlioa,  or  else  the 
husbund  Bssifrn^  other  possessions  lo  her  by  wny  of  iniaxantee. 

'  Tbe  RoqadIhu  were  coinxmcti  nith  thia  quostion  especially  wiUi  n-ganl 
to  the  L.  So,  "Cod.  Juat.,"  "de  j.  dot,"  5,  12:  J^usliniim  dHartie  ihowD 
thai  "naturali  jure"  the  movables  included  in  ItiR  ra^irrUee  portion  b«loBK 
to  the  n-ife,  but  "ac«uadum  legum  eubtilitalein"  ihcy  bt-long  tu  llic  hu'^hAiun 
Bartolufl  in  hia  "Lwt,  ».  I'Auth.  'Sivc  a  mc,'"  whicli  is  laitt-n  from  th*^  "Nov,," 
61,  and  imertal  at  the  end  of  C.  21,  "Cod.  Just  ,"  "  Scji.  Wll ,"  IV.  2». 
muntoind  Lht^t  the  "Nov.,"  61,  which  iDodiG^  Ihe  Uvr  in  tb?  Code  aiid  the 
Digeat.  prohibils  the  alienation  of  "nw  dotali*  quiP  scn-ari  possunt."  Cf. 
shoaa  tlie  L.  1,  DIr.,  "Sol.  matr.,'*  no.  18,  and  on  thii  "Cod- Ju«t.,"  5,  13,  1. 
On  these  text«  ana  on  tho  L.  30,  cf.  Cujaa.  DornaX,  1,  9,  1.  30.  Details  ia 
Walton,  p.  135;  ■'Dissonfl,  dom,."  p.  202. 

'  D'Olut^OJia.  HI,  28;  .\faliebaiKle  la  Modu.  ■■Queat.  "  B..  no.  14. 

*  Borrowed  from  the  Eamon  law.  In  the  "Cout.  dc  Toulnuse."  IIR,  1S3 
{Cosar-e/ert,  to,  431,  it  is  presented  under  the  form  of  an.iiKnmPiil  eelalitiahcd 
av«r  the^  hiubftod'a  poaseMiooa  by  the  consuls  or  the  maRLfltrate;  "pro  tmo- 
eauriifl''  (Art.  119],  "dotibus  et  dolulitiis";  "F.  de  B6&m,"  ed.  Manrt, 
254, 271 ;  F-  of  1552,  "r.  de  mariti,"  6;  "Siet*  Pdi-t.."  4,  11,  17;  Laitt;  p.  241. 
Cf.  "The  Community."  Ab  only  the  immovdhliss  were  affect^  hv  lh«>  mort- 
gage, ttio  wife  vma  Rranted  a,  priviloge  over  the  hiutband'a  mov&blnn;  firtiM- 
nuT.  sen  "Meubles  ';  Boiifhrr  D'Ar(/it,  "Oiiiiu  nupt.."  XXIII.  Finally  ihf 
payment  of  the  marrioAe  portion  vu  suo  guarantwd  bv  means  of  u  mart0i^ 
over  the  pjosswisions  of  tlio  pledsor:  "Diseens.  doin.,"  Ill,  103,  401,  682, 

*  ''Tuulousei"  11^,  allowed  of  the  appi:iiutBicnt  of  " ndejuanoTM" ;  Cub* 

"C«i.  ThA>d..''  in.  15;  "Cod.  Juflt.,"  V.  20;  "DiweiiB.  dom,,"  p,  443. 

*  Even  those  held  ia  tniet  {by  virtue  of  a  Mcondtfv  title) ;  "Ord,"  g(  1747. 
52-53. 

^  A  eompulson'  or  ft  voluntary  dmr»  oimn  the  taortflflite  an  Uk«  uumsa 
portinii,  if  there  be  no  opposition  offer^  ia  the  diatrairt,  «t  ImbI  before  Im 
Kdict  of  1771.   On  the  subject  of  this  Edict,  tf.  RmtaiihB,  do.  312. 
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an  enactment  of  JustiniaD'a,  the  celebrated  law  "Aasidui*,"  was 
followed,  which  preferred  the  wiiman  to  the  mortgage  creditors 
previous  to  the  marriage,^  but  with  one  alteration:  the  latter  were 
allowed  to  bar  out  the  priority  of  the  wife  if  they  warred  her 
of  the  existence  of  their  rights  before  the  marriage  was  celebrated 
("giving  of  notice").' 

Boparats  Bitata.  —  The  wife  could  ask  (pcw(,  §  565}  for  an  antici- 
pated restoration  of  her  marriage  portion  if  her  husband  became 
insolveut  ("vergit  ad  inopiam").*  By  virtue  of  a  judicial  dwrt*, 
she  took  back  the  admiuistmtion  and  the  enjo.Mueiiit  of  her  posses- 
sions which  had  gone  into  the  marriage  portion,  but  she  was  tora- 
pelied  to  invest  the  movables,'  the  preservation  of  which  was 
no  longer  guaranteed  by  a  mortgage  over  the  husband's,  pos- 
sessions. The  marriage  portion  land  remained  inalienable,  and 
the  woman  had  no  capacity  to  bind  herself  with  respect  to  her 
marriage  portion.  As  slie  recovered  her  right  to  bring  actions, 
every  prescription  thenceforth  began  to  run  against  her.* 

The  matrimonial  system  which  we  have  just  outlined  was  com- 
pleted by  the  rights  of  survivorship,^  rights  of  inheritance,  and 
gifts  between  spouses,  which  have  been  discussed  above. 

The  comparison  between  the  Bjstem  of  m^arriafft  portion  of  the 
South  and  the  oommunit;  of  the  Countries  of  Customs  has  long 
been  a  classic  point.'   Pasquier  already  said,  "  Ask  those  who  are 

'  L.  12,  "Cod.  Juat.,"  "qui  pot.,"  VIII,  18  (p.  531).  Conim:  "ToubuH.e." 
109,  110,  111.  Priurity  o!  those  creditors  to  whom  both  of  tlic  fipourica  &re 
Uii<lei  obtigaiioo,  71;  Latlee,p.  342.  Difficulties  an  early  tho  time  oi 
the  comtntTitiitfjrs;  ef.  Aion,  '-Suinniia  Cod,,"  ad  1.  "Qui  pot.";  Bartolut, 
on  I.    "ABsid.";  flaend.  "Diaaeiifl.  Dom      pp.  IM,  438  ,  582. 

'  Smdtages,  "Gout,  de  Toul,,"  I,  200;  Ferribrei,  "Dot";  Arjfmt,  III,  8; 
Sores,  IV,  4,  29;  ef.  "Bret.,  A.  C,"  410  [D*ArRentr*sl.  and  '■N.C.,"  430. 

•  Dig.,  "bo!,  matr.,"  24;  "Petnw,"  IV.  54  (proJvibition  iigatinat  alienating 
what  8be  receivesj;  "Decis.  Cap.  Toloa.,"  339;  Q.  Durand.  p.  4G7;  "BieUs 
Part.,"  rv,  11,  20:  JWtes.  p.  244. 

'  Jaiim.  "El^in,,"  I,  4,  3fi  c(  m-:  Lamgufric,  "  Arrftta  iaMits,*'  I,  254. 

'  RouMilhe,  noe.  433,  491  et  seq.  (she  needs  no  authoruuttioo),  497;  BreUm- 
■nier,  see  "  Dot."    Cf.  VioHet,  p.  804. 

'  Right  of  the  eurvivor  at  Mciprocd  pit  which  the  future  ;^r>ousee  inake 
and  which  shall  go  to  the  f!UF\'ivor  ai  thcra,  c^pc^ciaEly  ia  counlrie^t  wh^ire  tbere 
is  neither  increase  nor  counter-iinerease:  floussiVAe,  no.  597;  "Siete  Part.," 
IV.  11.  '23  <(  Aeq.:  "¥.  de  Ik'arn  r.  Jb  marit..,"  10;  Giw^lhine,  p.  147:  the  hus- 
band who  survives  receives  the  marriage  portion  at  Toulouae,  .BordeauK, 
A^ea  iind  Montpeili^r.  As  to  the  inr.rease  see:  GuioMinc.  pp.  97,  120.  Hfl: 
Brandilrone,  "Stud.  preJ.  a.  svoig,  d.  rapport!  patrira.  fra  coniura  in  Italia, 
1901  ("Arcii.  Giiu-."), 

'  There  is  a  complete  Uterature  on  this  Bubjcct:  Dramard,  "BiM.  da  Code 
Civil,"  p.  215;  Trophng,  "Contr.  de  mar.,"  Preface,  1851;  Sacate,  Preface 
to  his  edition  ol  Rona^h^,  "Dot,"  185fi,  As  to  the  KevitlutionajT  drafts 
of  a  Cofle,  SaffTuie,  pp.  295,  37B;  Loeri,  ''Uml  «V-,"  13.  27.  Ttlf  draft 
of  the  Civil  Code,  art.  138,  prohibited  even  the  atipuSating  of  tnalieaahillty. 
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brought  up  in  countries  of  written  law,  and  they  will  tell  you  that 
separate  estate  Is  bejond  oomparison  better  than  commumty, 
while  those  of  countries  of  Customs  vnll  give  their  decision  tn 
favor  of  community  of  possessions,  —  so  great  is  the  tjTanny  whit-h 
a  long  and  ancient  custom  liaa  over  us."  Each  one  of  these  s.vs- 
tems  has  its  advanta^a  and  its  disadvantages;  they  correspond 
to  diiferent  situationa.  This  accounts  for  their  being  prc?*rved 
in  our  Code.  P.  Gide  brings  out  in  excellent  terms  the  mt-rits  of 
the  system  of  the  marriage  portion,  "If  it  be  true  that  for  tlie 
good  government  of  a  household,  as  for  that  of  the  State,  it  U 
necessary  to  combine  in  a  fair  proportion  the  principle  of  coiuer- 
vation  and  the  principle  of  progress,  never  was  this  combination  in 
dotnestic  Order  IBore  happily  realized  than  by  the  marriage  portion 
system.  This  system  forms  into  two  parts  the  fortune  of  ibe 
household ;  one  immovable,  uncliangeable,  should  constitute  for  the 
family  a  reserve  fund:  this  is  the  marriage  portion  of  the  wife. 
The  other,  left  to  the  free  disposal  of  the  head  of  the  house,  nuiy 
be  transformed,  may  increase,  and  may  serve  to  sustain  com* 
merce  and  industry';  this  is  the  husband's  fortune."  It  is  not  for- 
bidden to  do  this  undtr  the  community  system,  but  evcrj'lhing 
then  depends  upon  the  prudence  and  the  good  will  of  the  spouses. 
By  udfipting  the  marriage  portion  system  they  lie  their  hands  b*«- 
foreliund;  they  take  precautions  against  themselves,  against  their 
imprudence  or  their  inexperience;  and  in  many  cases  this  is  more 
sure.  It  is  true  that  by  exonerating  the  fortune  of  the  wife  fn.nn 
every  risk  of  loss  she  is  prevented  from  having  any  benefit  fnm 
it,  but  this  result  can  be  avoided  by  a  stipulation  for  a  portnenihip 
in  acquests. 

One  could  also  make  the  marriage  portion  system  more  flexible ' 
hy  always  allowing  the  alienation  of  the  marriage  portion  funds, 
subject  to  reinvestment  tn  immovables,  government  securities 
or  other  good  securities  (this  is  what  parties  did  formerly  in  the 
clauses  of  their  marriage  contracts),  or  even  without  reinvestment 
with  the  authorization  of  a  court  (this  is  something  which  viu 


Tlie  decline  of  the  nmrria*©  portion  systein  in  Fruic«  swma  to  be  atloitcd 
by  recent  atatiatica  (1899,  1900):  PUiniot,  "Tr.  dc  Dr.  civil."  lU.  234;  J. 
Brauoikt,  "  Des  r^.  inaCrira.  actucUemcnt  prntiqu^  dona  le  pajrn  toulmiaaiii," 
1880.  AcoordinK  ti^  prttctitioncre,  iUt  tibaodunment  ie  eapwially  dw  lo  the 
impediments  tvhich  it  places  in  ihr.  way  of  the  moat  useful  sort  of  ACt«  and  ftlao 
to  the  injurv'  which  it  thereby  cmi3<»  ihc  spouse^':  il  pvta  an  opportuiutir  for 
frAud;  abd  linally  by  iwdopting  the  <>onuuuiuty,  one  saves  the  cxpensM  «l  the 
drawing  of  a  mArnage  coatract:  Homberg,  "Abus  d<i  rtpias  dotal," 
Ode,  p. 
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only  permitted  as  a.ii  exception).  Thus,  this  would  be  like  a  com- 
munity system  under  which  the  marriage  portion  ia  alienable, 
but  under  which  its  restitution  is  assured  by  a  system  of  relnvest- 
rnelits  and  compensations.  Or,  again,  it  would  be  like  the  absolute 
system  of  community,  which  is  only  a  marriage  portion  system 
with  all  the  possessions  in  the  marriage  portion,  but  not  includ- 
ing inalienability,  just  as  separate  estate  is.  a  marriage  portion 
system  with  all  the  paraphernalia  of  the  wife's  property. 

§  or>\.  Tb«  Partnenihlp  of  Acquests  ia  combined  with  the 
Roman  marriage  portion  system  in  the  Bordelaia.^  at  Bayonne,  in 
the  Lalwurtt  the  Soule,-  in  Navarre  *  and  Spain.^  In  the  Spanish 
K^yn  it  is  connected  with  the  Visigothic  laws.*  and  perhaps  these 
!aw9  have  left  traces  «f  it  in  the  ^Southwest  of  France,*    At  &11 

'  On  the  "Cout.  de  Bordeaux^"  rf,  Commentariea."  Ferron,  1,540;  De  Lurbf, 
1612,  1701;  Automw,  1621,  1737;  Dupin,  1746;  La  Mothe,  1768  {toe  Camii»' 
DO.  1205);  Salaat,  "Juriepr.  du  Pari,  de  B.,"  1787;  Tatsier,  -'Soc.  d'apq.,', 
ed.  nelojfiuss,  1880;  "Acad.  I6g.  Touloiue,"  Vll,  521:  DC.  533,  —  GCoMon, 
Vn  390 

''Sixtet'Jith  century:  "Bayonne,"  9,  24;  "Labourt,"  9,  t;  "Sole."  24.  1 
(acqueste  and  aharea  rantributed  by  tUe  spouacn);  "  F.  de  Bi?-arn,"  2ii5  et  ireq. 
(ed.  MttifiTf:,  p.  99):  the  wife  luif^  nu  right  to  acquesta  {&  tidnm  wliich  would 
perhaps  n»t  have  been  eatfkblishcd  tf  thu  tnbuoal  had  not  been  gppoaeil  upon 
thia  point  to  the  prO«oiia!y  existing  lawj. 

•  DesdtMMt  du  Dfz^,  "R.  des  Pyriniies,  1880,  804  (" conquistoa.  bienea 
de  RADBncia");  "F,  de  Navarre,"  r.  2S  (the  aurvrvor  of  those  who  tnarry 
"soft  k  aolte"  takes  tUI  the  posaotttona  of  the  predeueaaed,  unless  there  be 
etuldren). 

'  From  the  "Fuoros  JuEgo"  the  partnerehip  of  acquests  muflt  hBve  pasaed 
into  the  Ion lil  '"fueros,"  for  cxamplr^  it  is  to  br  found  m  the  "Fu'eruade  Cufnca" 
at  the  end  of  the  twelfth  centur>-  (Atiieqwim,  p.  157),  having  this  peculi- 
arity that  partition  of  acquests  takes  place  by  halvca,  whatever  may  have 
b<!(^a  the  nhare  contributed  by  either  spou&e.  It  la  the  sotiie  in  the  "  Pucroa 
Real,"  in,  3  ("dfj  lae  ganancine").  Ocoittwl  from  the  "ti.  Portidae,"  tho 
parlnerflhip  of  acqueata  once  more  makes  ita  appearance  in  the  Lawa  of  Toro 
and  thence  pasa-es  into  thp  laws  which  follow:  i^Ar,  "El.  do  Dr.  Eap.,"  I, 
120.  —  In  Portugal,  there  has  existed  a  univisraEil  uomraunity  betwwn  the 
spouses  since  tho  twelfth  century  fat  least  amonfi  the  lower  olaaseu):  ''R.  h. 
Dr.,"  V^TA.  p.  132.  Similarly  in  Bbraya  there  exists  the  "Hermandad"  be- 
tween Bpouses.  "  Sardinia:  ''Carta  de  Loeu."  162. 

*  Peruliariliea  in  the  "Fueros  Real"  wnich  bear  witness  to  the  Visigothie 
origin  of  the  partnership  of  acquests:  profilB  ^atnerl  in  an  expedition  carried 
out  at  the.  king's,  expense,  etc.  It  ia  true  that  the  Code  of  Rcixeanrui  divided 
the  acq'uWL'?  in  tli.e  proportion  of  the  share  contributed  by  cae-h  apouae.  But 
the  change  whit  h  has  t^en  place  with  nwpect  to  this  point  may  be  accounted 
fof  by  fneniUf  of  the  difficulty  of  pTovin^  what  this  cnntrihutcd  share  eonsiat^d 
of  and  tho  need  of  simplification.  Cf.  WtiUtr,  I,  41)5,  note  *,  on  "L.  Wisig.," 
4,  2,  11  (partition  by  halves).  The  Zeumer  edition  makes  no  mention  of  this 
puaaa^e;  c/.  "N.  Arehiv.,"  XXVT.  107;  DaAn,  '"Weatitot.  Stud.."  127. 

■  One  might  also  be  led  to  beliovft  that  theie  has  been  a  spontaneous  forma- 
tion of  the  partnerslup  of  arqufats  in  the  Soulhweftt  of  France,  beginning  with 
the  Frankish  law.  -~  At  any  rate  it  is  not.  of  Haman  origin,  as  waa  thnujfht 
formerly;  for  the  Roman  laws  which  would  huve  been  drawn  from  in  order 
to  form  a  typical  clause  (Din.,  "pro  soc,."  17,  2,  7  ci  Bcy.)  were  not  included 
wiuun  Ihe  Brcvior?  of  Alaric,  and  the  Juatiuiau  law  was  not  yet  aufCcieatly 
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events,  it3  existence  is  attested  at  Bordeaux  from  the  twelftli  cen- 
tury.' In  120U  a  PriWIege  of  John  Lacklanul  did  away  with  tlwr 
right  of  the  ^iduw  to  half  of  the  acquests,'  but  it  <liil  iiot  go  »o  far 
as  to  forbid  this  half  being  gniQted  to  her  by  means  of  express 
stipulation.  The  partnership  of  acquests  then  Iweame  a  hj'»leiu 
based  upon  agreement,  but  only  in  the  town  of  Bordeaux,  to  wbleli 
the  Privilege  was  toiifined,*  I'p  to  that  time  it  was  the  system  of 
the  common  law/  and  it  did  not  cease  to  be  so  in  the  Burdclab. 
Id  the  absence  of  agreement  ^  the  spouses  were  married  sulijtct 
to  the  partnership  of  ucque&ts.  The  woman  had  no  paraphernalia 
and  was  subject  without  any  reservation  to  the  power  of  the 
husband,  which  formed  a  striking  contrast  to  the  Roman  system 
in  fopoi  in  the  rest  of  the  South.*  Once  the  Custom  had  been  im- 
paired by  the  Privilege  of  120G,  practice  widened  the  breach  and 
tended  to  make  the  Roman  law  prevail,  without  succeeding,  how- 
ever, in  abohshiag  the  partnership  of  acquests.  Little  by  little, 
the  rule  established  for  the  town  came  to  be  applied  in  the  sur- 

well  known  In  the  BordeLus  in  the  tv'elfth  ccDtury  for  it  to  have  been  poaeiblc 
UJ  have  dtftwn  a-n  insinution  of  auch  iniEtortsnw;  from  a  feft'  teste  bcalti-wtl 
At  random  ihroitgh  the-  Dipesl.  Furthermore,  why  shoulJ  Ihc^  leitttj  hftve 
only  rraultcd  in  the  pru'tDiTskip  of  acqucato  al  Ilordeaux?'  FiiuUly,  litt  lu 
observe  that  tho  Bordeaux  syaiem  diflers  ver>'  K^oily  in  other  rcsperw  from 
the  Roman  sysleni:  the  vife  has  no  piuaphcmtilia  anil  she  m  under  ih»  bita- 
ba.atl'B  power.  —  Lastly,  the  "Cout,  de  Bordeaux"  did  not  borrow  the  tJuri' 
aership  of  acqucsC^  /rom  the  neL^bnring  wunlrioa  of  Customs,  for  only  iba 
coEomunity  of  movablee  and  acquestd  wae  recagBize<I  in  ihcm. 
'  "Arg,  Pri\il,"  of  1206:  "aicut  capcrc  consuevit." 

•  "A.C.,  Bord.,"  202.  With  what  object  was  this  privilege  uked  for? 
Miut  it  be  accounted  fi>r  by  the  influence  of  the  EnglLsh  law  or  of  the  Etomao 
law?  Tli&  tvxt  ie  eilent.  Thid  pri%'ilc^  left  in  extatence  Lhi^  right  to  tbv  ko- 
'quMta  for  the  benefit  of  the  children  in  casa  the  tnothet  dioa  Sfst.  iM^n 
OB  a  formal  stipulntion  woa  required  from  the  wife's  heirs  as  wcU  lu  trwa  U10 
wife  heiself ;  "Bord.,  A,  C,"  82  el  teq..  lOS  el  eeij.;  "N.  C,"  70  jwg. 

•  The  same  nslricUon  applied  to  the  exrluaion  of  the  daui^tc!r  who  wu 
^ven  B  nnuri^e  porti<in  from  tho  succ«<Bi(>n  of  her  father:  "A.  C,"  7lj.  2U2. 

'  This       also  the.'iyatem  in  uae  in  Buyonnf,  Libourt,  Soulc,  and  Nararn*. 

'  Riehu!  of  the  (nirinvor,  sum  which  (he  Fiurvtvinjc  spouse  tAkea  out  of  the 
pooaessions  of  the  dwcjuaM  npoiwe:  •'A.C.,"  68,  104,  111..  113;  "N.  C  ,"  47, 
49.  ContrEtctunl  re»cn'alion  of  the  acquesta  or  oonferrui^  ibe  owoenlup  of 
all  the  acqu&»tj9  upon  the  childr^a  to  be  bom  of  the  laomage,  the  surviring 
aiwui^e  having  only  the  uaufmet  of  Iheia:  Tcttirf  no.  302. 

•  Other  provisions  of  the  "Crout.  de  Bordeaux  '  whifh  are  oonne«k'd  with 
the  Customarj'  law:  (a)  Conimimitie«  between  brfithers  or  cotiaitus  who  *fe 
not  nobles:  "A.  C,"  13-IS.  5&-6S,  74,  85-^.  «,  97,  111,  112,  la,  2«,  246, 
—  (I>)  RtnurchaM  by  ppjxon  of  the  same  lineage.  —  (e)  The  rule;  "Fatem* 
patemis.'  ™((f>  Upprvalion,  two-lhirdit  for  eonuooners,  one^binl  for 
Dohlee.  —  (e)  Hpreditar>-  seisin,  —  f/)  Right  of  primogentture  (for  the  b«Drft 
of  the  eons  or  the  dniighten).  — Together  with  these  nil«e  nre  found  otbon 
of  Roman  origin:  the  paternal  power,  the  legal  share,  the  mating  hi^ini  of 
girb  in  default  of  oiale  issue,  die  inheritance,  etc. —  The  "A.C,"  inakon  on 
in«ition,  &^  the  "X,  C,"  doefl^  of  the  obligation  which  th«  fatlKr  ia  uiulet  1^ 
giving  his  daughter  a  maniage  portion. 
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rounding  country;  this  change  is  perceived  in  the  "Nouvelle 
Coutume"  of  1520;  the  ronrriage  portion  system  ig  the  law  and 
the  partnership  ot  acquests  only  exists  by  virtue  of  a  special  stip- 
ulation; ^  it  has  become  an  accessory  of  the  marriage  portion 
system.  At  the  same  time,  the  paraphernalia  possessions,'  which 
were  unknown  to  the  old  Custom,  became  distinct  from  the  pnt*- 
sesaions  which  formed  the  marriage  portion; '  the  husbamj  had 
the  administration  of  them/  just  as  he  had  that  of  the  pnrtner- 
ship  of  acquests;  but  the  wife,  who  was  subject  to  the  power  of  the 
husband  with  respect  to  tliese  possessions,  acquired  the  right  to 
dispose  of  them  without  authorization.  Thus  the  old  system  of 
Bordeaux  came  to  be  alteretl,  and  it  is  in  this  state  that  Article 
1581  of  the  Civil  Code  and  the  practice  of  the  Southwest  of  France 
preserved  it.' 

'  "N-CV'  26;  "Attest."  of  the  13th  of  July,  1715,  and  of  the  13th  of 
Feb.,  1746. 

)  That  ia  to  ea.y,  those  irhich  the  wife  acquLrea  after  the  mBxrifige. 
■  "A,  C."  61,  64,  66,  80,  85,  112. 

'  "  N.  C,"  42,  In  the  writtea  \iiw,  the  issues  ot  the  paraphernalia  belong 
to  the  wife, 

'  "A.  C,"  114:  the  aelUna;  of  the  wife's  inheritance  is  only  vuJiii  wKen 
c^ned  out  with  the  huabtuid  b  cooaent  and  tf  he  haa  poasesaiDiis  oui  of  whirh. 
his  wife  will  be  able  to  recover  the  value  of  her  inheritance;  56.  10.1,  174. 
Cf.  "N,  C,"  53  and  (LamoWe)  II,  p,  m;  the  wife  can  alieoate  it  by  herself, 
"salvo  jure  mu-iti.''' 
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{  552.  Ori^  of  tbe  Commuitity  of 
Poi8»casions  between  Spouaes. 
Difitlnctivt^  Ch&rscteri^lits  of 
iJiis  8yBtom, 

I  553,  Bal€  of  the  Commuoity. 

i  664.  CaiijK*  -whi^fa  ppxlut.«d  the 
CwiitniiDLty  and  directed  ite 
Evolution. 

S  555,  Various  Foroia  of  t  ha  Commu- 
nity. —  (A)  GeDcraJ  Com- 
munity. 

S  556.  The  Same.  —  (B)  Partial  Com- 

S  557,  Freedom  «f  Matrimonial  Agree- 
mento. 

{ 558.  What  the  Community  cdr- 
Bi^t€  of.  —  (A)  AfBeta. 

1 559.  The  Same.  —  (B)  Tha  Ua- 
bilitics. 

S  500.  Admiiiiitt  ration  of  the  Com- 
munitv. 

g  561.  Part  plmycd  by  the  Wife. 


$  S62.  The  Wife's  Pereonal  Betone- 

i  S63.  The  DlsBolution  of  the  Com- 
munit 

I  664.  ContinuAtioa  oitcr  Drnth. 

I  565,  The  ScpaxAte  EetAt^  (Judioal). 

I  566.  Right  of  the  WifL«  to  <-haoB» 
between  Aeeeptanoe  and  It^ 
nunciaiion. 

9  567.  Transartious  Preinoua  to  Puj-- 
titirin:  KetDv<«ttBc[it  and 
Hacompensea. 

5  568.  The  Same.  —  (A)  Rccoro. 
peneee  due  from  the  Com- 
munity. 

i  509.  Tb»  Swv-;.  ~  (B)  Ro(x>mp«iiMs 
due  from  the  Spouses  to 
the  Community. 

§  570.  Partition.  —  (A)  AswU. 

S  571.  ThoSame.  —  (B)  LiiJ)ilili». 

S  572.  The  Married  Woman's  Mott- 


§  552.  Origin  of  the  Community  of  PoiBeMtoiu  betwe«a 
SpousM.  IHstlnetlTs  ChuutariztiCB  of  this  Sygtem.  —  The  sys- 
tem of  tx>mmun  law  at  Uie  begiimiiig  of  the  feudal  perkxl  ia 
coimtries  of  Customs  placed  the  possessions  of  the  wife  under  the 
administration  and  made  them  subject  to  the  enjoyment  of  the 
husband;  one  can  say  that  in  this  sense  they  were  all  puxt  of 
the  marriage  portion.  AJl  the  acquests  belonged  to  the  husband. 
The  wife,  who  was  strictly  subject  to  tlie  husband's  guardianship, 
only  had  a  right  of  survivorship  (dower,  etc.)  and  the  restoration 
of  the  &hare  brought  by  her  in  immovables,  when  the  taarrioBc 
came  to  be  dissolved.  Under  this  system,  as  under  that  of  tho 
community,  the  possessions  of  the  spouses  formed  but  one  nmss, 
which  was  in  the  hands  of  the  husband.  But  it  was  tacldi^  in  the 
two  essential  characteristics  by  which  the  community  syi^tcin  is 
marked:  (a)  the  transmLssibility  of  the  wife'a  rights  to  her  hvir^; 
by  which,  if  marriage  were  dissolved  by  her  dying  first,  her  heirs 
took  the  share  to  which  she  would  have  had  &  right  if  she  had 
survived;  (b)  during  their  joint  life  the  spouses  arc  looked  upon  as 
joint  owners,  or  as  partnent  with  respect  to  losses  and  gains.' 
av  t] 

munity.   C/.  specially  SlM>€,  LV,  215. 
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Had  legal  relations  been  governed  by  pure  iogic,  the  husband 
would  have  fallen  to  the  rank  of  a  mere  manager  charged  with  the 
administration  of  the  common  possessions,  in  the  interest  of  the 
family.  This  was  a  modest  position  which  the  husbands  of  other 
times  could  not  acceptj  even  assuming;  that  the  wives  would  have 
thought  of  imposing  it  upon  themj  for  this  would  have  been  to 
give  up  their  domestic  power.  So,  they  presen.'ed  their  author- 
ity almost  in  it*  entirety;  all  the  possessions  of  the  wife  were 
included  in  the  marriage  portion,  as  in  former  times,  and  were 
placed  in  the  hands  of  the  husband.  The  result  of  this  is  that 
the  transition  from  one  system  to  the  other  was  scarcely  per- 
ceptible; the  old  texts  are  not  very  precise;  what  an  embarrassing 
question  it  is  to  decide  whether  or  not  they  have  in  view  the  com- 
munity system!  Until  the  very  end  of  the  old  law  one  can  say, 
however  paradoxical  the  expression  may  seem,  that  the  system 
which  is  the  moat  hke  that  of  the  community  is  the  exclusive  sys- 
tem of  community;  this  is  so  true  that,  If  there  were  no  community, 
it  was  this  latter  system  that  the  spouses  were  considered  as  hav- 
ing adopted.  In  the  community,  it  is  said,  the  wife  gets  an  in- 
terest in  the  prosperity  of  the  household;  this  is  correct,  but  she 
gets  not  a  very  much  larger  interest  in  the  community  where  she 
only  had  a  right  to  a  third  than  m  the  exclusive  system  of  com- 

been  formed  ehaw  the  special  tendencies  of  certMH  legal  Byatenw  or  certain 
of  the  evolution  of  th.\g  aystem.  Our  old  authors  did  not,  a«  to  speak, 
ocmcem  theinaeSvi?j3  with  tb«  question;  they  were  satisfied  with  defiDing  ma 
reflating  tlio  relAtions  existing  between  the  spouses  without  seeking  to  find 
the  only  prinoiple_  upon  which  they  could  have  based  this  regiilaiiun.  Far 
them  the  community  is  a  civil  pajtnerahip  "aui  generia,"  lui'ving  speda]  ru3ea 
due  Co  the  Bpecial  position  of  the  spouaea,  —  Here  b  an  outline  of  the  prin- 
cipal aystema  Biiggestcd:  1st,  "The  husband  ia  the  only  owner"  of  the  tom- 
Dkunity  poaseeeioDB;  the  wife  -only  has  a  right  to  arise  in  the  ftiiuje  if  there 
remain  any  of  these  possessions  at  the  tiui'e  of  the  dissolution  of  the  marriage 
(commiwiity  "mortiB  oatisfi"),  Thia  ia  the  tendency  of  the  Frcncli  Cuatoma. 
Furthermore,  the  husband  has  not  been  authorized  ta  dispose  of  the  comrnu- 
oity  by  last  will  and  testament.  2d.  There  exists  ""joint  ownerahip  or  joint 
poesession"  between  the  spouses;  b«t  neither  member  of  the  community  ean 
claim  their  share  or  make  any  disposition  of  It;  the  hiiaband'»  debts  are  an 
encumbrance  upoa  the  wife's  share  as  well  as  iua  own,  etc.;  scarcely  any  of 
the  nilea  of  Romiin  joint  jKMsession  are  applied.  3d.  The  community  con- 
Btitutes  n  "legal  person";  from  this  it  would  follow,  for  example,  that  after 
the  disaolution  of  the.  community,  the  creditore  of  the  community  would  have 
a  right  to  the  community  poaaesaiona  before  the  creditors  of  the  spouse  iodi' 
viduaUy;  in  the  old  law  there  is  Qot  a  tt&ii  of  fhese  idea,s  to  be  found.  4tli, 
There  would  exist  a  Geraamc  ioint  ownership,  "bu  gesammter  Hand"; 
this  not  very  precise  theory  woula  oasume  that  both  spouses  would  have  to 
act  "oommum  manu";  but  as;  Ihia  is  only  true  in  exceptional  oases,  the  con- 
ception of  unity  of  hands  must  be  brought  in  {"Einhand"),  a  thin^  whieh 
overthrowB  the  principle.  Cf.  the  oft-cited  passage  from  Juslm  \eracius, 
"LibcUuB  cunsuet.  princip.  Bamberg"  (1581),  1733,  p.  59. 
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munity  with  its  right  of  surWvorship,  also  equal  to  one-third. 
The  transmbsion  to  her  heirg  of  her  rights  of  joint  ownership 
constituted  the  only  practical  difference  between  these  two 
ca&es. 

Thus,  at  Its  very  origin  the  community  is  scarcely  to  be  disp 
tinguished  from  the  system  of  possessions  between  spouses  of  the 
barbarian  period.  But  an  evolution  due  entirely  to  decisions 
And  practice'  modified  its  early  characteristics  by  increb^ng  the 
number  of  guaranties  and  pri\ilegc3  in  the  interests  of  the  isife, 
which  served  aa  a  counter-weight  to  the  very  extensive  powen 

>  The  evolution  ot  the  community  system  ia,  as  we  eee  it,  chbractorind 
by  th«  affinuAtioDi  th«  more  asd  more  eaeintic  pntection  of  th«  richu 
0)  the  wife.  There  are  many  vho  interpret  it  aiffereDLly.  There  sre  tlwMe 
who  miLintain  that  th^  vife  was  At  first  almost  tht>  equEU  of  her  hiubasd  (in 
tlic  ihlrtecBth  ccatiiry  she  validly  biiid.^  hcrsielf  for  ihc  time  following  the  dl^ 
aolution  of  the  marriage,  ahe  takoa  thi;  ptiicc  of  her  husband  vhea  he  ia  und« 
A  disubility  or  absentj :  Chiron  ''Thflse,  p.  17;  Ool^^^e^^  "  Cbevaleno,"  p. 
Gide  47D;  lAca]f  de  ta  Marche,  "La  chture  Pr.  au  moyen  Age,  p.  400. 
Cf.  ViaM,  "Et,  de  St.  Louis,"  I,  p,  147;  Ciwaon,  VII J07,  Id  llie  eixWwnth 
century  under  the  sway  of  Roman  lAtea  she  must  have  been  tlcprived  ol  tlila 
rank,  sbe  must  bave  M«a  uluced  und«r  &  <LLsubility  ood  under  guudiiuubip. 
TIw  cotnrnunity  mii?t  have  [oat  its  oripnaJ  '■haracter  of  ft  partQership  between 
equals;  the  powers  of  the  husband  must  have  graim  out  of  all  proportioa 
when  the  wife  waa  place*!  untler  a  dLjability ;  and  yet  at  the  same  tiiiw  nuthing 
could  be  more  inaceurat*!  Llian  tbia  pretcuded  weakness  and  inexpcrietioe  of 
the  aex,  because  both  unnmrried  women  and  widow§  were  under  au  tliHatnlity. 
The  oommuiut^  irame  lo  be,  in  tlip  eighteenth  (»ntury,  u  iiartnership  in  UDihin^ 
but  name,  a  thing  which  could  be  compared  to  a  atialc  Konecrasy,  which,  tiiiping 
now  to  the  rieht,  now  to  the  left,  never  attains  equiiibrium:  a  limping  iustl- 
(utioo  of  which  it  could  rightly  be  sfud :  "  It  is  the  wife  which  the  ctimmiintty 
Oppvnaaes  bo  long  as  it  exiat^,  and  the  hiuband  when  it  ia  diosf^vod."  Ptmtl, 
XlII.  p.  707  {Hwffrgi^f  n?iwrt);  CKfran,  '^Thfee."  p.  58.  There  would  bfl 
an  incDuistcQcy.  ocoordinK  to  tin^^ie  idvaa.  between  the  diaability  of  tfao 
wife  and  tha  partnorahip  of  podSMsinns.  The  formula  of  Pothier  (unfomwd 
law)  is  taken  ut«raJly,  and  it  la  eontraated  with  the  old  law,  aewitdiiu  ta  wiiioh 
the  wife  who  was  not  under  a  disabiUty  woe  a  true  partner,  althougk  ahe  waa 
subordinated  to  her  husband.  It  haa  been  reiterated  "ad  naUBCam."  that 
if  the  married  woman  in  under  a  disability,  it  is  not  because  she  is  infmor  to 
her  hu-iband.  Nor  is  it  apparently  because  she  is  his  Buperior.  Had  aha 
been  the  tnan'B  equal,  she.  an  uft^n  as  he,  would  hai'e  beion  tito  head  of  tJbe 
household.  But  custom  made  of  her  a  perpetual  minor.  Chaauaeua  tcfla 
Tie  that,  iu  his  day,  when  a  married  woman  p«aaed  near  a  man  cuetocn  r»- 
quired  that  she  c^ver  half  of  h^r  face  throuKh  modeotv.  How  oan  w*  bff 
lo&ishe^,  beine  fpvcn  thi^  characteristic  and  others  of  a  oimilat  nAtUM.  IhM 
the  TUTisconaurte  had  t«  concern  themseh-e«  with  the  "fnidlitas  eems,'  with 
the  Wk  of  experiencfi  of  women,  linmarriod  women  and  widows  wore  net 
similarly  situated;  they  ran  the  risk  of  cauMinii:  injury  to  themselves,  and  UlU 
is  aL;  maiTicd  women  ran  the  risk  of  caiD^ing;  injury  to  their  familiM,  thentftn 
areater  precautions  had  to  bc'  taken  ajininat.  tbem.  When!  many  two  ttothllis 
but  an  unfortunate  retrosresBion,  I  aec  onlv  the  eontinuation  of  an  oUv 
Btate  of  ajToirs.  It  voa  thought  that  it  woul<l  be  beet  to  place  the  wtfn  unikr 
a  disability,  to  compel  her  to  provide  heraelf  n-ith  the  autJiority  of  her  hu^ 
hand  for  e\'ery  act,  the  da^-  tUnt  tbv  archaic  Byelem  which  made  the  family 
patrtmony  t»r»cticaJly  Lnahenahle,  dtssppearod.  Gr&fittl^  this  point  of  de- 
parture and  the  Customs  of  former  timee,  the  progrcea  of  our  ola  law  can  far 
more  readily  be  UBderstood.    "A.C..  Bord.,"  86. 
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of  the  husband.'  Instead  of  estfl-blisbing  a  mathematical  equality 
between  spouses,  which  would  have  resulted  in  the  stront;  making 
use  of  the  weak,  they  were  placed  in  an  equal  position  by  an  in- 
genious combination  of  rights  which  i-aried  but  which  were  equiv- 
alent. It  is  because  originally  the  community  did  not  differ  very 
much  from  the  sjstem  which  preceded  it  that  it  retained  the  in- 
stitutions of  dower  and  mutual  ^ft,  which  were  much  more  In 
harmony  with  the  system  abandoned.  JL'nder  the^iWI  Code' 
dower  has  disappeared ;  community,  whichwas  formerbT restricted 
to  countries  of  Customs,  has  become  the  common  system  of  law 
in  the  whole  of  France.  Its  foundations  have  not  been  modified; 
the  husband  has  not  ceased  to  be  the  head;  but  Tie  is  no  longer 
looked  upon  as  anything  but  an  administrator  with  extensive 
powers.  It  would  no  longer  be  correct  to>  say  that  he  is  the  master 
and  the  lord  of  the  immunity ;  he  can  no  longer  pve  the  posses- 
sions belonging  to  the  eommunity  "inter  vivos."  This  ia  an  ad- 
vance ;  it  had,  however,  been  half  realized  by  the  old  law.  It  would 
be  difficult  to  go  verj'  much  further  in  this  direction  by  increasing 
the  rights  of  the  wife,  as  some  have  asked,  without  running  the 
risk  of  destroying  the  equilibrium  which  has  been  established  be- 
tween the  spouses  by  a  system  consisting  entirely  of  3et-offs  and 
balances, 

§  o53.  Date  ct  the  Conimuidty.  —  It  Is  true  that  in  its  early 
stages  the  community  was.  not  a  very  important  thing;  ^  one  must 
wait  until  it  passes  unperceived  into  the  early  part  of  tlie  Cus- 
tomary period.    The  examination  of  documents  does  not  belie 

'  S^parntc  mEiInlpnaiife.  a.  right  to  alUick  alienations  made  in  fraud 
of  her  rights,  renunciation  of  the  community,  benefit  o(  Bmolmnent, 
preroK&tivea  in  the  cierclseof  the  recaption,  the  im])heil_morl.gage:  Huch  are 
the  weapons  given  the  wife  againt^t  her  hueband,  a.ad  it  is  eaay  to  see,  even 
from  thia  mere  ebumeraiiton.,  that  she  is  not  eacriiiciTd.  The  hilabaad  has 
&bH6ltit«  power,  but  be  is  held  in  nheck.  a.t  every  tura  by  th«  feeling  of  hia 
reiponsibilitv. 

'  The  firat  drfift  of  the  Civil  Code  of  Camhac^rts,  1793.  Art.  11  (Fetiet,  I, 
20),  gave  b^th  spouses  nn  equal  right  to  the  b*I ministration  of  their  pos«e§BioiiB ; 
the  wife  could  exercise  it  aa  well  bs  the  hudband.  This  rule,  whl'ch  vas  founded 
upon  the  idea  that  the  inequaJity  of  the  a^jnes  was  nothing  mare  than  a  preju- 
dice, was  abandoned  by  Canibac^r^  hiuisdf  in  his  third  draft,  that  of  the 
moBth  of  Messidor,  year  IV,  as  being  contrary  to  the  natural  order  of  thinga 
and  only  iiatic  to  give  rise  to  disputes:  Soiptac,  p.  294.  C/.  preparatory 
work  on  the  Civil  Code, 

'  C/.  aa  to  the  German  teif  s,  ScArocder,  II,  2,  2:  II,  3,  3W)  et  eeq.;  Slobbe, 
rV,  118  (uneerKunty).  A  compariaoa  with  the  German  law  is  hHre,  as  in 
toany  oth^r  cases,  of  great  utilitj',  beoauae  we  iind  therein,  na  though  in  an 
arcliffologlcal  museum,  forms  which  have  disapiicared  elsewhere,  rules  which 
were  used  in  periods  of  tritmition,  anomalieH  jmd  exceptioua  which  pennic 
of  our  foUowing  more  closely  the  progress  of  our  own  inatitutnona. 
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this  conjecture.^  It  is  ra.rely  found  mentiooed  ia  the  twelfth 
century;*  the  charters  of  the  communes  of  the  North,  like  that 
of  LaoD,  112S,  c.  iS,  speuk  of  a  comnnuiity  of  acquests  between 
the  spouses,^  In  the  thirteenth  century  P.  de  FoiitaiDes  does 
not  seem  to  make  any  allusion  to  it;  "JosUce,"*  the  "Et.  de 
St.  Louis,"  ^  the  Assizes  of  Jerusalem*  and  the  Hepsters  of 
Parliament,^  are  far  from  being  explicit.  lieaumanoir  is  very 
sparing  of  details;  he,  however,  affirms  in  a  catefcorical  manner 
the  existence  of  the  conjugal  community  and  presents  it  as  an 
immemorial  custom,  21,  2:  "Everyone  knows  that  a  community 
is  formed  by  marriage,  for  as  soon  as  the  marriage  is  performed 
the  property  of  one  and  the  other  becomes  common  by  virtue  of 
the  marriage.   My  views  arc  that  the  man  is  a  guardian.  .  .  ."  ' 

'  Among  the  Srandina^'iaiia,  about  the  tfwelfth  century:  D'Otieecrma, 
p.  31;  "Sofca  de  Nid,"  Dareaui'a  traCL-^lulirtn,  p.  H. 

'  "Cut.  du  Cliinv,"  in  937,  no,  i7tj;  u  wife  givea  her  husbnntl  her  halt  ot 
the  joifitly  nequircd  pnjiwTty.  "I'rlboiirg  en  ii.,"  1120,  Art,  15;  Oiruud, 
"EBBai,"  I,  123:  Huber,  IV,  426- 

•  "Ord,"  Xi,  IS5  (no  community  of  movables:  return  of  the  mnnry  to 
the  donor);  "Aniienfl,"  1190,  35;  one-half  of  the  acqucats  to  the  aiimvor, 
the  other  half  to  the  cliildr^a.  C/.  Chartore  of  Cerav.  Cnftipv,  Bniv^rM, 
Sens,  etc.;  "Ord.,*'  XI.  Ii33,  23.^  259.  —  Ser-  aUo  the  "Ord."  ot  1219  (1.  38) 
oe  to  Nurmfuidy  {Lauriire):  if  tljc  wife  dies  before  her  husband  vnthout  luiving 
bad  onv  c}utdrcD:  ihc  husband  gets  all  the  movubleit  and  acquests;  he  excludes 
the  wife's  ht'ira. 

'  V.  m    Vf.  pp.  IGO,  170.  22.%  231. 

•  "Et.  de  St.  Louis."  I,  10,  17,  !39.  110,  143;  VioM.  "Et  ,"  I.  132.  cites 
ryB^piwy,  "Cartul.  sngevins,"  p-  ISii *( *(V.,  '-R,h.  Dr.,"  VIII,  ^;CkcvatKT. 
"C&rtuL  de  Noyera"  (10*5),  p.  152;  "  L.  de  Droin."  1,  p.  1S2. 

•  In  the  of  the  High  Court,  the  n-ife  of  &  noble  hna  onlv  dower, 
but  this  dower  includes  half  the  movables  and  immovablea  vrhich  '&re  left 
ui  Ihv  dcuth  of  hfir  husba.ad  (at  least  in  the  cam  Ot  knifthts),  after  the  debts 
on  moviiblfs  Kave  '"'•■n  paid  («].  B.,  Toble,  see  "Doiiaire").  Besides 
her  dower  the  "  Assisea  de  la  Cour  dcs  BourReijis'"  irivc  the  widow  (or  her 
children)  the  absolute  ownership  of  one-half  the  jointly  acquired  property, 
c.  IR.^,  1S7;  ahe  ia  held  rrapon-sibie  for  the  dcbta  of  lier  husband,  without  ther* 
being  any  niention  of  a  possible  renunciation  by  nieoiis  of  which  she  can  racapt 
this,  1.  191;  the  hutfb^d  should  also  i^y  hia  wife's  debts  contracted  bofott 
the  mnrriflge,  or  even  during  the  mAmARe  if  they  were  for  the  iwedfl  of  th« 
houaphold,  ojid  he  is  allowed  to  sell  his  wife's  personal  bdonjcinRS  even  to  pay 
hit  own  personal  debts,  assuming  that  his  own  personal  helnngui^  are  not 
Hufficient^  r.  I9i.  Aecording  to  e.  18Q.  "lu^queats  mwlf  hy  ihe  huaband  bafOM 
the  mamagc"  brtong.  if  h«  dies  "intestate."  to  his  wife,  for  "no  man  is  so 
rightly  the  heir  of  the  dead  as  hia  wife"  (and  "  Gen.."  ii,  '24,  is  cited). 

»  '^Olim,"  I.  5  (in  1255);  201  (in  1267);  565  (in  1265);  708:  community 
ot  acquests;  II.  422.  ^74;  III,  862,  U7fl;  Boutark.  "Acta  du  Part."  U.  no. 
5049;  DwMudray,  "Orig.  du  Pari.,"  p.  797. 

•  Beaummmr.  21,  2;  13,  0.  21 ;  30,  99;  67.  1  el  w^.  AccortKng  to  Bewi- 
rannoir,  the  -capmritunitv  established  by  the  Ciuitoni  exiatiiXg  of  absoluli.'  Hgltt 
bflween  the  apousf^s,  inf luiles  nil  tht^ir  movatilc;  nmi  deprives  them  of  U»ec» 
inheritance:  all  th<?ir  debw  on  movablflsi  fall  into  this  community.  Are 
the  iinraovabIe§  aequired  during  the  iDarriage  jointly  owned?  On  thu  point 
Beaumanoir  is  not  very  precise.  To  rea<l  Turn  wiihout  having  any  precon- 
ceived idea,  it  would  seem  u  tbough  in  his  opinion  the  acquests  made  by 
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We  must  come  down  to  the  fifteenth  century  in  order  to  find  in 
the  texts  a  detailed  regulation  of  this  iastitution^ 

§  o54.  CauseB  which  produced  th«  Community  and  dlrcetsd 
Iti  ETolution.^  —  The  causes  which  made  tKe  wife  the  partuer 
of  the  liusband  are  of  an  econonucal  nature  rather  than 
of  a  moral  nature;  we  can  hardly  find  tliem  in  tlie  Christian 
sentiments  of  the  Middle  Ages.^   As  we  see  it,  the  community  is 

each  of  the  spousea  mdividuaUy  bolonged  to  them  individual]  }*  {ef.  Leroux 
de  Liiicij,  "Hfltel  de  Ville  de  Paxia,"  127);  as  to  the  inunovables  wliieh  ttey 
acquire  together,  t.hey  aJso  are  personal  belongings,  in  tlm  senef  that  the 
husband  litis  no  right  tu  dispose  by  himscK  of  the  share  whirh  belongs  to  his 
wife,  but  only  of  the  jointly  posaeMed  jjereoim]  belonjpngs  which  arc  divided 
into  hEilvM  at  the  diaaolution  of  the  mEirriage  Icf.  21,  2;  30,  The  husband 

is  necessarily  the  udminiatrti'tor  of  the  os-suciatioit^  the  guardian  of  his  ^vife, 
the  "sires  "  of  his  nife'a  possessions  aa  ^ell  as  of  tua  own  personal  belQnKing:^. 
H«  c&n  diapoae  of  the  mov&bli^a  At  his  pkas\ire  cind  h«  alone  eau  bind  the 
eommunity.  The  comrnunity  is  diseolved  at  the  death  of  one  of  the  spouses, 
but  not  nhen  there  is  a  judicial  separation;  at  the  moat  the  husband  provides 
his  wife  with  an  allowance  for  her  aupiKtrt.  Oni>hftlf  of  the  debts  are  to  be 
charswi  to  the  wife,  but  she  can  free  herself  of  this  obliRation  by  renouncing 
the  movables.  There  is  no  <iuestion  of  rocorapensea;  the  price  received  for 
personal  betonginga  which  were  iJienatcfl  went  into  the  eommunily  just  us 
the  other  movabtea  did.  It  eeema  that  the  community  cornea  into  exial«nce 
at  the  time  of  the  eelcbratioo  of  the  marriage  (q/.,  however,  21,  2.  and  21,  25). 
Aa  between  people  of  rank,  a  three-aided  association  is  foriaed  if  tliQ  svtr- 
viving  spooec  eaters  into  a.  second  iiiarmge,<:onsistingof  this  surviving  spouse, 
the  tievi  spouse  and  the  children  of  the  first  marriage. 

I  DeswarM,  XX.  124,  1.S2,  247;  "B.Ch.,"  2d.  a.,  I,  p.  400,  Art.  8,  II;  "Gr. 
Cout.,"  p.  321;  J.  Uaxq,  83;  "Cout.  Not.."  19,  161,  17fl;  <*A.  C,  Aajou," 
ed,  B-Zf,,  II,  227:  IV,  251:  "Cout.  de  Lorria,"  ed.  Tardif,  Art.  193;  Louael, 
III,  385,  6.57;  "Paris,  A.  C.."  HO;  -'N-C,"  220  cf  teg.  (cf.  FerriSre.  bibl.); 
"Conf.  aeaCout.  deGufnoia,  'fo.  54fl;  Moliire,  "Ec.  des  lemmea,  "  IV,  2.  — In 
Burgundy  the  community  was  not  generallv  adopted  until  1489;  cf.  "T.  A.  C," 
"de  acq.,"  8  and  11  {(hraud,  "Ebsw,"  iX  288  «eg).  — "Cout.  de  Verm./' 
10;  "L.doDr.,"  I,  184. 

'  Cf.  Ginaullivic,  Lahmilaye,  D'OHvemma,  etc.,  also  Taniif.  "Ori^nea 
ide  la  Comm.  de  bietia  entre  iSpoUx,"  "Thiffle  "  ISoO;  Paseij,  "Thfee,"  ISo?; 
P.  df^  SaU-andy,  "Gaios  do  BUrvie,"  "Thfee,''  1855. 

'  Christian  Ori^n.  The  Chri])tian  guidance  given  the  family  in  the  Middlci 
Ages  must  have  resulted  in  the  power  of  the  father  and  the  eoajugal  community: 
Lefebtre,  '■Lee.  d'introd."  and  "La Cout.  franc,  du  mar,,"  IflOl,  Cf.  Tjfpakio- 
Bassia,  p.  16.  —  If  Chriatian  feelings  had  created  the  community  how  does 
it,  happen  that  this  institution  woa  unknown  to  the  Chiistiaas  of  very  early 
times?  One  hns  difficulty  in  finding  among  the  writlnga  of  the  theologiana 
and  the  canoniata  a  few  acattf  red  texts  which  either  deal  fully  with,  or  touch 
lightly  on  the  communitv.  CJ.  in  Li'febvre,  II.  438.  the  letter  from  t>t.  Augus- 
tine to  Ecdicia,  "  Ep.,"  282  of  the  "Paii.  Int."'  of  Migne,  and  compare  it  with 
the  "Lnudatio  Turue,"  Gratutn,  c.  27,  q,  '2,  o.  17;  Dig.  X.,  4, 20,  2.  The  caa- 
cnisXa  know  of  scarcely  an}'t-hing  beyond  the  Roman  marnoge  portion  system 
with  dower.  If  it  be  unconsciously  that  the  spirit  of  Christianity  has  given 
birtli  to  the  community,  how  is  it  that  it  did  not  produce  this  same  effect  in 
Southern  Europe,  in  Normandy,  in  England  and  in  certain  |x>rtiona  of  Germany? 
Why  ihd  not  this  spirit  make  the  absolute  community  prevail  everywhere,  as 
must  logically  have  followed?  ^Vhy  in  the  French  Cuatomary  community 
do  the  Bcqueet.'i  of  the  spouses  obtmned  before  the  marriage  remain  their 
personal  belonKinga?  The  maxim  "Vir  et  mulier  iiual  una  caro"  serves,  in 
the  "Aaa,  de  Jit.,"  "CoiU'  dea  Bourg.,"  ISO,  aa  a  justificalioB  of  the  wifc'a 
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to  be  accounted  for  in  the  same  way  as  the  riglils  of  surviTOP- 
ship  of  the  barbarian  period.*  The  aliare  contributed  by  the  »*ife 
increased,  either  because  the  value  of  ber  work  became  greater, 
or  especially  because  she  more  easily  had  atx'ess  to  the  paternal 
inheritance.^  She  was  finally  recognized  as  having  more  exten- 
sive rights  by  \irtue  of  the  marriage.  The  old  constitution  of  the 
family  was  in  opposition  to  this,  but  we  have  seen  that  the  prin- 
ciple of  the  unity  of  inheritance  and  the  strength  of  the  power  of 
the  family  head  were  all  the  time  becoming  weaker.  Thus  it  was 
possible  either  to  keep  a  separate  estate  for  her,  aa  in  England 
and  in  Germany,  or  to  consider  her  as  a  joint  owner  with  her  hus- 
band of  certain  possessions.'  This  last  system  was  preferred  in 
Prance  and  elsewhere,  for  the  ver>-  simple  reason  that  it  was  the 
one  which  differed  the  least  from  the  previous  system,  while  fit 
the  same  time  it  satisfied  new  needs.*  It  was,  as  w  e  have  obsen'ed, 

right  to  half  the  aci|ue§t£,  and,  in  BracUin,  to  account  for  her  disability.  From 
MaJevtintuf  definition  of  marriage  [D.,  23,  2,  1:  "coosortjuiD  ouuus  vitK"), 
must  one  infer  the  cocuDiunity? 

'  Oervtanic  Origijt.  —  (A)  Either  one  is  to  derive  the  c^omnUiaity  ftOB  Ihft 
olJ  customs  of  Germaoia  ftll^stwi  by  TacUfi*,  18  ("laborum  jxufeiilorumque 
Aocifim")  and  from  a  loftier  eoni^EptioD  of  nuLTriage  thAll  LUt  Khich  >fOllld 
properly  h«v«  b«pn  held  by  the  Germanjc  race  (c/,,  however,  ModutinuM.  D., 
23, 2j  1).  We  have  diapuled  thig  opinion,  seeatUt,  $  100.  C/.,  how^VOT,  B*mi*- 
cfie!  in  Typahto-Btunii,  IV:  tliis  idea  of  marriBge  was  the  firat  baaiM  for  the 
coDjugol  cammunity:  it  wrs  developed  under  the  uiflucfnce  of  family  jwnt 
ownership  and  of  the  "inunditicn,"  which  pUutcd  all  the  belon^Bi  of  inu  wife 
in  the  honda  of  ber  hugband,  thua  ealabUahing  an  extemti]  or  formal  ram^ 
munity  from  whence  ibhuixI  the  tme  coDununity.  Theee  idcaa,  which  were 
very  much  in  favor  !n  the  time  of  Mittermaier,  et«.,  have  to^lay  nctircply  any 
partisans  left  in  Germany.  —  (B)  Or  else  we  find  the  community  oln-aidy  ia 
exLBtence  in  the  doctuncnt^  of  the  barbAi'inu  period,  nud  iti-  fonuntion  U  to  be 
iwcounte<l  for  by  meftna  of  eoonomi*  cause*  pointed  out  above  (i  520)  crby 
meann  of  the  Undeociee  of  the  tioiM  lowarda  the  oommunity.  Cj.  Sdirotdir, 
-R.  G.,"  723;  GitimlAw,  p.  285. 

■  If  thp  family's  nf(hls  of  aucccHBion  toe  not  very  great,  as  ia  the  case  in 
Normandy,  the  iM^mmumty  comee  to  nothing.  Cf.  Ficktr,  H  1052,  1111; 
Slobbe,  i  324. 

'  Other  systemH  which  no  longer  need  even  be  discuseoi.  —  1st.  Roman 
Origin:  Lauriin,  "Gloaa.,"  aeo  *^Comm,";  flmJiicr.  on  "Boutj!.,"  I,  17S. 
It  is  eertaiD  tliat  the  epouoes  could  contract  for  »  partnership  between  ihcni' 
eeivee  at  Rome  (and  even  in  Greece.  Xmof^.  "Eooooa./'  VU.  12;  Bmu^ 
"Dr.  prive  do  lu  R^puM,  Ath^-n.,''  I,  244),  but  this  is  Bottwthiu  wliioh  is 
TeiT  exceptional:  Dig  34,  1,  16,  3;  "Laudfttio  Turia";  Oinrd~"T«tam," 
p.  777  (each  spouse  talcM  eare  of  the  other's  peaiosoiOM.  but  tbera  nwd  M 
no  coranninity  for  thia  to  be  so).  A  fsw  teicta  are  still  CLt«d;  D.,  23,  3.  1; 
24,  3,  17,  1:  25,  2.  1:  "Ck>d.  Just.."  9,32,  4:  Mnrtioi,  "En.,"  IV,  73:  Dmiri 
d'kakc..  "Ant.  Rom.,"  II,  25;  "Colum.  r  r.,'"  12.  —  WOUr,  "^Le  Dr. 
Rom.  et  le  Dr.  Olljque,"  "La  eotnrti.  dea  biena  Hitre  fpous,"  18B8.  hiM  ooos 
more  just  taken  up  thin  abandoned  opinion. — Sd.  Celtic  Oriain.  PaMpiim, 
"Rech,/'  I,  398;  Groihv.  "Rerh.,"  p,  8:  Pantesus.  "Ac,  Inscr.,^  X.  "53- 

'  It  la  not  a!wa;/3  to  t  ne  wife's  ad^-antaf^.  The  wife  who  15  in  a  community 
runs  mks,  especistly  tf  one  admita  that  ab«  was  aoi  ori^aaUy  authorises 
to  ^eIlouDce  tm  community. 
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a  scarcely  perceptible  transformation.'  A  few  favorable  circum- 
stances wece  sufficient  to  produce  this  slight  variation,'  In  towns, 
where  family  possessions  are  rarely  met  with,  there  is  nothing  to 
offer  an  obstacle  to  its  adoption;  the  marriage  portion  of  the  flife 
consists  ui  the  making  of  an  investment,  as  would  the  share  of  a 
partner;  the  benefits  resulting  from  commerce  and  industrj',  or 
acquests  which  are  realEzed  because  of  them,  are  shared,  because 
the  woman,  owing  to  her  fortune  or  her  activity,  coutributes  to 
their  production.'  Community  is  thus  tlie  matrimonial  system 
of  the  raercliants.  In  the  countrj'  the  land  does  not  belong  to  the 
peasant,  but  to  the  lord;  the  possessions  of  people  of  small  power 
are  reduced  to  movables,  wliich,  because  of  their  verj'  nature,  are 
hardly  to  be  distinguished  from  one  another;  they  were  declared 
to  be  common  to  the  two  spouses.  JThe  commumjy-ia-thua  the . 
system  of  the  serfs  and  the  comjnoner37*~Tf^^asmore  difficult  for 
it  to  obtain  a  hold  in  the  class  of  the  nobility;  the  share  brought 
by  the  wife  was  there,  in  fact,  ordinarily  very  .small  (unless 
she  were  the  heiress  of  a  fief);  she  would  be  contented  u-ith  her 
dower.  In  time  the  system  of  the  comjaiunity,  however,  was  ex- 
tended to  the  nobility  themselves;  but  the  queen  of  France  never 
lived  in  a  community  of  possessions  with  the  king,  which  is  a  re- 
markable example  of  the  sur^nval  of  the  early  system.^ 

The  opinion  which  sees  in  the  conjugal  community  a  variation 
of  those  secret  communities  ^  which  were  formed  among  people  of 

I  We  have  alreadj'  pointed  out  the  analogy  eiiatinR  between  the  rights  of 
the  BUrvivor,  rights  of  succession  and  the  communily  rights  allowed  the 
maxried  woman;  the  chiuiigc  from  one  to  the  other  of  thtae  rights  mua.l  have 
takenplane  without  difficulty:  StMc,  f  122;  Heavier,  i  154. 

*  The  Hcandinayian  law  ehow«  the  caromuiuty  taking  the  place  of  a  still 
older  ey  at  em  analogous  to  that  of  unity  of  posses  aiona,  bYiucaiie  of  agreementa; 
flt  the  end  of  ft  eertttin  time  of  long  or  of  short  (iuration,  for  example  three 
years,  the  wife  becomes  the  husband's  partner;  this  ia  an  advantflge  which  is 
pnnled  her  beoause  of  the  ^hare  contributed  by  her,  when  the  maj-riEige  hoe 
lasted  a  eufBcientlv  long  time  for  a  presumption  to  arise  that  there  will  be 
no  rupture.  Cf.  Amira,  163;  D'Otitvtronn,  p.  94;  "Saga  de  Nial,"  Darcsle't 
translation,  p.  3;  Uhr,  "Dr.  civ.  Ra«se/'  I,  _p.  28:  in  spite  of  tho  "Svod." 
which  lea\'ea  to  the  wife  the  free  udminiatratton  of  ber  personal  possesBiona, 
there  ia  in  fact  a  real  community  between  the  apousea, 

'  D'OHvecTona,  p.  135  (laws  of  the  Swedish  towns).  In  the  Danish  towno 
there  is  an  absolute  DDuimunity;  in  the  countrr  the  personal  bclongingj.  are 
not  included  within  the  community.    Cf.  Stobhe,  IV,  119. 

*  In  Germany  the  community  aliso  app«aT«  to  be  an  institution  of  urban 
law;  but  it  is  just  as  old  among  the  peaaonta;  its  formation  among  the 
rural  classes  ia  to  be  accounted  for  bv  meao.^  of  the  influence  of  the  "Gonerb- 
nchaften"  which  are  bo  numerous  in  the  regions  where  it  was  adopted,  by  means 
of  the  improvement  in  the  wife's  position  in  the  family,  aaa  by  means  of 
the  decline  of  the  rights  of  the  family  over  lands. 

*  Lmfsd.  XXII,  111. 

'  "Conf,  de  Gugaoi8,"p.  601;  "L.  6.  Dr.,"  I,  IM. 
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fK>wer,  generally  brothers  or  relations  by  marriitge/  owing  to  Uie 
single  fact  of  their  life  in  comraun  during  a  year  and  a  day,*  ia 
one  which  is  usually  accepted*  It  would  have  been  surprising' 
the  existence  of  this  partnership,  which  is  attested  from  tlie  time 
of  the  barbarian  period,*  had  not  facilitated  the  adoption  and  the 
extension  of  the  eommunity  between  the  spouses.  But  there  are 
too  many  differences  between  tliese  two  institutions  for  one  of 
them  to  account  sufficiently  for  the  formation  of  the  other.*  The 

>  "Gr.  Cout.,"  p.  371;  Ouy  ComtiOe,  "Q.."  125. 

*  Tliese  coimnuniticij  arc  lo  be  founil  !□  almost  the  whole  of  Proaee:  Maam, 
"Thfise,"  p.  383;  Gtaium,  "N.  H.  H.,"  1S91.  448;  Dunod,  "Tr.  do  In.  m»JO- 
taaiXvy"  p.  87;  Sa{pi4aM,  iHi  "ChuDte&u";  0.  Cu^iUe,  o&  "Niv.";  CWmkim, 
on  "Bourg.":  Chabral,  an  "Auv,,"  189;  Lebmn,  "Tr.  d«  comm.  ou  «oo. 
taeitca,"  at  the  end  of  hia  "Tr.  do  In  comm.  ctitre  moii  et  fcnune";  L^u, 
p.  267  (Lomhardy:  community  belweea  brothers);  "A.C^  Boril  ,"  t)7,  etc 
C/.  as  to  the  German  "Ganerbschaften,"  Htutler,  I,  230;  Gierke,  "I>eut3eh. 
Privtttr.,"  1,  664. 

»  Labouiayc.  p.  333;  Matu.  "Ttfae,"  r,  383. 

*  Capitulary  of  818,  0.  6;  "Pollypt,  d'Innion,"  II,  p.  24,  ed.  OtUrard. 

*  Eeaumanoir  speaks  of  one  and  the  other  of  them  in  the  n&me  chaplfir, 
but  without  confuaiog  them.  Guy  Coquillv,  in  his  "Institutes,"  and  Lc-brua 
ia  his  "Tr.  tie  la  Comm.,"  ^o  compare  them.  Among  other  aimitariCiea, 
the  following  h^ve  been  pointcid  out:  Ut.  The  coDjugal  community  At  firat 
only  bcf;an  sX  the  end  oF  a,  yo.ai  tnii  a  day,  just  the  saroc  as  silent  piutn^r- 
Bhif>sdid.  2d.  Just  hke  the  latter  t.whi{;hai«r&reamong  nublosj  it  unlv  ^xistcti 
and  was  carried  on  among  communers.  Theae  arc  two  points  wnich  an 
vei7  murh  discussed,  la  the  sixteenth  eeatury,  the  numbo'  of  Ciutomi 
which  only  cause  the  commiunity  to  be^n  after  uie  year  and  a  day  art!  vfsy 
limitGd  in  numtK'r;  tn  the  later  texts  tliis  Custom  aciiirc«ly  makes  fu  appear> 
BDce.    Wc  do  not  find  that  the  Cii^toma  which  make  the  community  betircen 

El  uses  commence  a  year  and  a  Any  after  the  mairiaKc  reject  silent  |>artncr- 
ps;  this  rule  ia  one  of  the  newer  laws  and  baa  exceptions;  Lo^tel,  3iS.  But 
l«t  us  obaervfi  that  the  d«lay  of  a  year  and  a  day  in  the  formatioa  of  part- 
netqhipe  between  nlativea  or  fltTfiDgeTS  was  only  r&quirod  in  the  abMauw  «f 
an  agreeEoenl.  C}.,  however,  "Gr.  Cout,"  Ji,  40.  Thus  brolhw*  hvi&g 
in  a  state  of  joint  poi^esaion  after  the  dejilh  of  their  father  bceune  community 
owners  of  poseeasions  iinmiMliatelY,  and  not  at  the  end  of  &  year  and  a  da*. 
As  between  §po)lses,  there  would  always  have  been  an  agreement.  —  3a. 
In  the  sixteenth  century,  silent  partnorshipa,  tike  the  conjugal  portnenhip 
in  France,  only  include  the  movables  and  acqueeta;  but  in  other  mtmlrioa 
the  community  between  spouses  la  absolute;  if  we  assmne  thftt  at  first  sileat 
partDcrahips  were  absolute,  we  g}i&1II  no  longer  be  able  to  nrcDunt  f»r  ouiii- 
muoitic^a  of  movablsa  and  acquests  or  of  acquests  alone,  belweea  apouMe.  — 
4th,  the  enjoymeot  «f  the  community  poueeaicnt  beioogB  to  each  oat  cf 
th&  p&rticipanta  or  to  each  of  the  apouAu  in  proportion  u>  their  needs  and 
not  to  the  sbarea  contributed  by  tnem  respectively.  —  nith  theae  lumn 
blaneee,  which  as  we  see  amount  to  very  little,  let  us  contrast  their  important 
difference^;;  Lst.  The  conjugal  eammiiDity  is  nothing  more  than  a  specia] 
method  of  regulating  the  intercata  of  the  sjji^usea;  on  the  other  liand  siloat  parl- 
nersliips  between  relatives  have  theij  ongin  in  the  economic  and  social  con- 
ditiona  of  the  late  Middle  Ages.  —  2d.  ^Iarried  perBons  who  became  memben 
of  a  silent  iiartnership  only  counted  as  one  individual  (example,  the  oom- 
nuaity  of  the  Jault);  women,  like  miooro,  only  had  a  right  to  their  support 
and  maintenance  1  when  they  married  they  were  givm  a  marriage  portioa 
in  tnonijv  or  in  movables,  without  touching  the  communitv  landa;  far  from 
calling  for  the  community  between  apouaee,  silent  portnershipfi  would  rather 
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situation  of  mftiried,  people  and  that  of  relatives  or  strangers  wiio 
are  associated  together  is  entirely  different;  the  difference  in  sex, 
the  presence  of  children,  the  constitution  of  the  family,  farried 
with  them  differences  which  were  inevitable.  Also,  provinces  such 
as  Normandy  are  found  where  secret  partnerships  existed  in  the 
old  times,  and  where  the  community  between  spouses  did  not 
succeed  in  taking  root. 

We  are  led  to  believe  that  the  community  was  more  frequent 
originally  among  the  commoners,  and  that  it  only  became  gen- 
erally accepted  among  the  nobility  later  on.  But  we  cannot  hide 
from  ourselves  the  fact  that  there  is  a  good  deal  of  uncertainty 
upon  this  point.'  There  was  no  absolute  obstacle  to  the  formation 
of  a  community  among  members  of  the  nobility,  at  least  one  re- 
stricted to  movables.  The  right  of  survivorship  of  tlie  Frankish 
period  existed  in  the  case  of  women  of  very  high  rank,  as  well  as 
women  who  were  free;  in  various  localities  it  became  trans- 
formed into  a  community  right,*  But  there  are  to  be  found  texts 
from  which  it  clearly  follows,  or  which  allow  one  to  assume,  that 
in  other  localities  the  wife  of  the  nobleman  had  no  conmiunity 
possessions,  and  that  she  was  satisBed  with  her  dower  and  her 
legal  reference-legacy  in  movables;  '  this  ia  because  the  old  tradi- 

hftve  excluded  it,  C/.,  however,  Violkt,  p.  796,  wW  wlmits  of  the  opposite 
evolutii^n  hAvinK  taken  place;  according  to  him  the  wiife  origin^ly  coUQt^ 
OA  one  individufl.!,  but  the  testa  which  lie  cited  are  recent  ones:  "  Orl.,"  213 
et  itg,;  "Auv-,"  14,  32  tand  Chabrol,  II,  399J.  See  L.  Paasy,  p.  35,  Norman 
text  of  1241-  —  3d.  The  "head  of  the  \oaS,"  iilthough  coiled  the  masttirof  the 
conuDunity,  has  not  such  exteusivo  powers  as  the  huaband,  —  4th.  The  separa- 
tion or  the  Hpouses.,  in  the  time  of  I)«aumaDOLr,  did  not  me&a  the  disi^otution 
of  the  community;  cf.  the  rule  "the  loaf  aarls  the  villein."  —  5th.  Tlie  com- 
munity between  epouaea  ia  divided  into  halves  between  the  apoiiae  and  the 
Ghildren:  in  silent  partnerships,  the  ctuldrcn  of  one  of  the  p&rtidpantH  do  not 
divide  hie  share  among  them,  but  each  of  Ihem  counts  as  ong  more  member. 
—  Qth.  At  the  death  of  one  of  the  participants,  Without  ji^aue,  hiij  feUow  aa- 
Bociates  are  given  hia  share  by  right  of  increase,  ti>  the  cxclusioa  of  his  rela- 
tives and  the  lord;  the  share  of  the  apouae  who  has  diod  without  issue  goes 
to  hia  heirs,  althouEh  they  are  not  members  of  the  community.  "Gr.  CoLt.," 
p.  371,  protijst  of  the  reUitionw  by  marriage  (and  not  of  theepousee). 

•  Labmilai/e,  p.  2S7.    C/.  Glasson,  VU,  359;  Sckroedcr,  "Gilt.."  2,  2,  177. 

'  Deaumanoir  tuii!  the  "  Uvre  de  Jooticc"  do  not  diatinpiiah  belwMin 
nobles  and  cornnionera;  the  "Olini  "  set  forth  the  right  of  the  widowa  of  noblea 
t-o  the  jointly  acquired  property.  The  "Anc,  Cout.  d'Aiijou,"  ed,  B-B., 
I,  48,  Ii)2,  o2a,  (ipeata  of  the  commuBity  betweea  epouaca  wiliioiiL  specifying; 
but  H.  Iv,  261  (ag  between  iii>blea  an  express  (igreeinTOt  aecessary); 
"Meaux,"  IX,  51. 

»  Contrast  between,  noblra  and  commoners:  "Et.  de  St.  Louia/'  "Asa.de 
J6ras.,"  loe.cU.  Cf.alnv  F.de  FunUnnen,  15,8;  "A.  C,  Champ.,"  XII;  "A.  C, 
d'Artois,"  XXXIV;  £«j/aei,  178;  "the  huaWnd  is  the  guardian  of  his  wife"; 
now  the  fpiardianahip  of  the  noble  spouse  who  Hurviviis  over  the  minor  chil- 
dren excludes  the  idea  of_  any  community  between  them.  Beniimnmrir, 
21,  9  (notioe  that  Beaumanoir  does  not  say  the  community  is  continued  &moDg 
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tion  was  Tetained  in  this  matter,  &s  happens  oft^n  enough  in  the 
law  of  the  nobility,  the  social  anatomy  of  this  law  being  mOK 
archaic  than  that  of  plebeians;  it  is  also  because  tlie  exeluaon 
from  inheritance,  to  which  atl  women  were  formerly  subjected, 
lasted  especially  in  the  case  of  the  nobility.  Perhaps  this  peciil- 
iarity>  better  than  any  other  explanation,  will  account  for  this 
remarkable  fact:  untiJ  1580  the  renunciation  of  conunutiity  was 
only  allowed  in  Paris  to  the  woman  of  the  nobility;  in  doing:  this 
she  at^d  as  an  heiress  rather  than  aa  a  partner, 

§  55.J.  Various  Fomag  of  the  ComiQUDity.'  —  (A)  Geiural 
Cornntunity,  This  system,  whieli  is  opijoseil  to  the  principle  of 
the  preservation  of  property  in  the  faniil\'.  has,  iieverthcless,  been 
very  widespread  in  Belgium.^  Holland,'  in  various  parts  of  Ger^ 
many,*  in  Switzerland^  and  Denmark,"  and  even  in  Sicily'  and 
Portugal.^  It  is  only  met  with  in  France  as  an  exception  ta  a  few 
of  the  northern  proWnces,'  It  could  only  be  established  in  urban 

people  of  rank  and  not  amoog  RentJcmea).  — The  reference  l«K>cy 

ol  tlio  noble  spoiiw  w  an  onoiiitily  iti  tUo  wmniunity  sj^atern,  —  !*>irvi%Tj«: 
ip  the  Sardiniari  Stat^,  thw  CtHf-e  of  Ct-u.rlps-i'fli-t,  Art-  174,  slill  c^icluded 
the  cotntiKinity  among  nobles.  I'erlUe,  III,  359,  cit«9i  ItalioD  dt^titultn  es- 
cludinE  "bona  L'oiuliljonata"  ('■UvcllO|"  fiefH)  from  the  community. 

'  Tbc  "Ecloga"  <m  740i.  Tit.  11,  introduces  into  the  Bvzanlitu;  law  the 
syetem  of  the  commiuuty  t>etneen  spoii!>(«;  if  then>  arc  children,  tils'  sui- 
vivine  agiouse  l<ec!»  nil  tlie  posaesition  of  the  other,  and  the  Donunuaity  cou* 
tiniim  to  exLit  «nnetirae»  even  betwwn  brothers.  Zachnriat,  f  H-  lo 
the  "h>-pobo]uin"iind  the  "theoretrum,"  a  sort  of  "Morgengabe,  cf.  f  14,  etc. 

«  Brite,  pp.  838.  SaS;  Van  WeUer,  pp.  32,  41. 

*  Van  Wetter,  p.  41. 

*  D'OlivrfTOTn,  p.  55;  Stcbbf,  IV,  200.  Id  many  pbuw  the  abeolutc  com- 
munity only  ctuoQ  ittto  QxistcflcQ  ■with  the  birtb  of  QbUdnn:  Fidttr,  |  710 

»  Wj/M,  p,  no  el  teq.;  Huber,  IV,  424,  In  this  country,  moreover,  it  ii 
only  with  ciifliculty  that  the  v&riouB  matriinuoiaS  ayBtema  con  be  rrauotd 
to  anv  clparly  d(?fin«l  typc«.    Cf.  Lardy,  op.  cil. 

*  b'OlivrcTnui,  p.  114;  in  tiip  country  commiinity  of  movables  and  aRqiUMtK, 
in  the  towns  there  came  to  be  formed  little  by  little  an  absnluU;  conununily. 
Iceland,  p.  97  ("Gntfae"):  tlie  spoaiof  hnd  a  right  to  eatabliKh  by  nu-atis  of 
on  agreement,  either  before  or  alf^t  the  marriage,  a  eommunity  alTecting  all 
their  poHsessioOB  or  filse  thpir  movablu^i  ati^ne,  provided  they  Ixith  |XWBMMd 
a  fortune  wluch  wm  about  ^qual;  tl»*-y  hint  tfip  power  pf  nio«Jifyiii*  Or 
cancelltog  thia  ti^irefMnpnt;  the  corrununity  also  came  into  ^agtOMe  oy  law 
when  the  epoiLsw  had  livivl  toft^ttier  thrpc  years  and  the  witneMee  to  the 
betrothals  had  ditMl,  and  when  the  siKiuacw  had  nothing  nben  tbi!y  niarried 
and  acquired  a  fortune  aftcmaniK,  etc.  Norvay,  p.  103.  Sweden,  p.  ISO 
(towns). 

'  In  Sirily,  nccordinK  to  BiHnneck.  the  (immunity  of  poesauiona  tnusl 
have  bc*n  introduced  by  the  Normnni:  "Sieil.  Stadtr.,"  p.  xxxiv.  The 
Jwoliitecommwnity  io  there  preferred,  w-horeofl  in  Sardinia  only  the  mmnmaity 
of  acQDcala  was  known:  fertile.  Ill,  333.  In  Istjia,  marriage  "ut  fratcr  rt 
aoror,  '  that  ie  to  say  abeoluto  oominunity:  Cicca^ione,  "Mu.,"  I,  446  i<f. 
Byiantine  law). 

*  "Prirlug  Mon.  hist.,  hpfju,"  I,  368, 

*  Vioitft,  p.  775,  states  that  tlie  ah»alute  eommunity  exietM  at  Tnururi, 
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aurroundings,  where  the  rights  of  the  family  over  immovable  pos- 
sessions were  declining  rapidly,  and  in  rural  aurrounciings  where 
personal  belonghigs  were  unknown.  It  is  sometimes  difKcult  to 
distinguish  this  type  of  eommumtj'  from  a  certain  form  of  that 
system  which  does  not  niake  ase  of  community  but  exaggerates 
tlie  powers  of  the  husband  to  such  a  point  as  to  allow  him  to 
dispose  even  of  the  immovables  of  the  wife,  and  which  gives 
the  entire  inheritance  of  the  joint  estate  to  whichever  spouse 
Bur\-ive3,  excepting  thst  it  makes  these  possessions  incapable  of 
beijig,dispL)sed  of  hy  the  latter  ("  Verfangensehaft").^ 

556-  The  Suna.  —  (B)  Partial  Communities.  The  most  com- 
moh  forms  are  the  communit;  of  acquasta  '  and  the  -comm unity, 
of  movaHw  and  acquests.  TIlis  last  commmiity*  became  the 
'"Soffimon  law  in  Customary  France  and  came  to  be  applied  in  a 
large  portion  of  Germany.  The  persoTial  helongings  or  possession: 
of  l!ie  famih'  are  not  included  within  it,  but  the  movables  of  both 
spouses  are  included  in  it  and  are  mingled  just  as  in  secret  partner 
■ip*.  The  husband  is  free  to  dispose  of  them,  and  in  this  respect 
enjoys  the  same  prerogatives  as  he  did  under  the  matrimonial 
Bystem  existing  previous  to  that  of  the  community ;  property  ac- 
quired jointly  during  the  marriage  forms  a  part  of  the  community, 
which  is  perfectly  ratioiial,  because  the  labor  or  the  fortune  of  the 
spouses  contributes  to  the  production  of  such  property;  if  acquests 
made  previous  to  the  marriage  remain  outside  of  this  commu- 
nity, it  is  because  they  would  be  classed  as  personal  belongings. 
—  Clauses  which  vary  greatly  in  practice  modified  the  Ctistamary 
aivimuniif/;  thus  there  was  formed  little  by  httle  a  commumlp  by 
agreemetit,  which  was  an  adaptation  of  the  ordinary  system  to  the 
particular  circumstances  of  the  marriage. 

§  557.  freedom  of  Matrimonial  Agrsemants.^  —  Originally,  the 
Customarj'  community  seems  to  have  been  imposed  upon  the  par- 
ties. The  authors  of  the  thirteenth  centurj'  and  the  marriage 
contracts  of  that  time  never  apeak  of  the  parties  adopting  a  mat- 

Baularie,  I,  76j  at  Atthh,  t^.  "Cout  laoslee  d'Arraa/'  1746,  p.  37;  nt  Daoura 
and  BouihofB,  "Cout.  loc.  d' Amiens,"  I,  308;_  at  Neuf-Brisnch  and  other 
places  in  Aisace,  D'Agon  de  Lacontrie,  "Arc.  Statutaire  d'Alaace."  p.  140, 
etc.;  in  AuverRne,  in  the  fifteenth  century  according  to  BarbvT,  Viatorum 
juris"  ("  R.  de  l<?g„"  1873,  ?24);  Dffneau,  •''Comm.  jur.  civ.,"  13,  o.  IB,  8. 

'  Cf.,  for  example,  "mainpjfivie"  at  Li^ep  Heiuicr,  II,  2Q3;  BrOnwr, 
^'Gnuidji,,"  p.  107;  BriU,  838. 

'  Iq  F^(w^(;h(^-C(>ml^  the  conmtunity  ir  limited  to  the  mi>Vablre  iot' 
ItlOvaMeM  BcoUlred  durinj?  the  murriage;  Stiihbe,  IV,  268;  fwiei*,  g  1194. 

*  Slobbe,  IV,  270;  D'Olipeerona,  p.  57;  Huber,  IV,  432. 

*  OUier,  "Th&e,"  1S02;  StoWw,  IV,  136;  Heualer,  9  155  ("hilix"). 
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rimonial  system;  It  follows  that  this  system  is  and  can  only  be  the 
community,  in  the  jurisdictiun  of  the  Customs  which  admit  of  it; 
the  spouM3  were  not  free  to  adopt  any  othtr.'  At  the  same  time, 
from  this  period  on,  one  finds  clauses  which  modify  the  formation 
of  the  community  or  even  its  dissolution,'  Little  by  little,  they 
become  more  numerous,'  and  in  the  sixteenth  centurj'  they  &n 
frequent  enough  for  the  principle  of  the  freedom  of  matriniontal 
agreements  to  be  procl^med.*  At  this  time  the  rejection  of  the 
community  is  even  tolerated.  This  freedom  is,  however,  not  un- 
limited; we  do  not  find  that  it  was  ever  lawful  to  establish  the  in- 
alienability of  tlie  marriage  portion.*  The  jurisconsults  were  then 

>  BeBumaaoir  doea  not  even  admit  legal  Bepanite  mamteiuDoe:  "Gr. 
Cout.,"  p.  371;  Ixnjself  III. 

*  StipuIuLiimy  for  iMTKonal  belonginKs:  '"  Amiens,"  about  1249,  Art.  70; 
between  1249  aaJ  121*2,  ArL  50,  utie  of  the  fundH  of  the  umiriti^n  purliuii; 
Charter  of  St.  Louifl  of  12fi9  (C  Uelide,  "  Mem.  s.  !es  opSr.  ^nanc.  tivi  Tonip- 
liere,"  ISSft,  "Acad.  loMcr."):  depodit  of  a  portion  of  the  nwrnngf  pcirtion 
of  Blanche  D'ArUib  ut  thv  Temple  tu  be  used  by  one  of  her  rel^tiond  ohoMO 
by  her,  for  ttic  purchAae  of  l&ud  or  reat«;  iheoe  acquffite  will  be  pcvaowd 
iM^luflgiQiilH  in  !i|nt«  (tt  all  CustAtns  to  the  t'untrary;  the  rnQlBjader  at  the  nuT- 
I-ii4£C  i)i>rliin  hiUidcJ  ovi-t  ti>  the-  huHbiiiul  tfl  iIis)xM(>  of  Hs  ho  mnV  see  fit,  aliall 
be  reatorwi  ut  the  diasolulion  of  the  nnuringe.  J.  Lea/q,  p,  S-t;  rielit  of  th» 
wi/e  to  take  bapk  the  sham  conIrihute<l  by  her,  if  it  haa  not  b*wn  uawl.  oui  uf 
the  onmrnunity.  before  bjiv  piirliLiun  lakt^j^  place,  and  iX  not  then  oul  nf  ihe 
hiubajid'41  pot)He»<iDiia.  MiLrriiiKe  contra>ct8  of  1292  uid  131H1,  Jamant, 
"Thtec."  252.  267.  Cltiase  of  unequal  aharf«,  "Olim,"  U,  74,  10.  f/. 
general  formulie,  but  of  little  probative  force,  of  P.  dr  FontaiitM,  Ifi,  &,  ami  the 
2d-  Charter  of  Amiens,  Art,  50;  "  Asa.  de  Jdr.,"  "  C.  dca  Bourn,."  103. 

'  J.  Lf.coq,  B!]:  "  convcationes  in  eontractu  cnatriniouii  facte  sunt  tenenda 
(luia  ttlijw  fort*  non  fuiaai;t  nialriiiwriiiini  fiK-tiim."  In  atippoct  of  titii  an 
idvplced  in  the  Hixte«n.th  ccbCury,  lioman  ti^xta  «u.cl|.  ^  the  "1.  aliment*,"  "  ttul 
Bocietatc^m,"  D.,  "de  alim.  et  cib."  (cominuniticw  at  {MuMSBioitej;  "Orlftuw," 
173;  "Berry,"  8,  8  (exclusion  from  the  comnmnity!;  "Troyus,"  SS,  At  thi« 
time  applicatjofiH  of  this  rule  inereaaed  in  every  directlou.  Borriia,  oa 
"Boujgvs,"  slatm  as  being  in  genoral  use  in  1508,  and  con^uentlv  wi  dating 
from  the  fifteenth  century,  the  clauses  of  Art.  144,  of  "  free  and  clear  ';  Art,  181, 
of  the  retJikinR  tif  the  share  i-oul rib  1  frw  and  oteivr  in  t^se  of  rrnunrintioiL 
The  "Coual.  de  Vennandoia,"  1  Wit,  (no.  IJSI)  lake  into  account  thf>  rWerwK* 
legacy.  /.  Fabtr.  on  "God.  Just,,"  "ad  leR.,"'  "»k  fideie<>m-,"  Tic.  -'de  tnut- 
act.";  on  the  "IiiMt.,"  fo.  11,  "de  nuptiia"!  [orfeitinK  of  the  comniiiQity.  Act 
of  138S,  "Docum.  de  la  .Soc.  d'hist,  de  Ft.,"  1891,  208:  id.  Bofriut,  CO 
"Bourges,"  loc.  at.;  DfiioAt.ei,  129  id.  (provi.non  is  ako  made  for  the  Hfiuae 
of  taking  back,  the  eontributcd  share  ftw  and  clear  in  case  of  rmunrlalioa, 
for  it  is  said!  that  the  wife  in  not  hi'ld  linble  for  the  dubtii,  it  elie  nnly  takm 
back  her  contributed  almre;  this  would  seem  to  us  to  assume  that  too  oould 
pursue  some  other  course). 

*  In  the  BixttKnth  century  claufiefl  in  the  ouuriafEG  ootttract  wluch  would 
not  be  allnived  elsewhere  are  validated:  pacts  nn  aucceHstoa,  ^tn  of  future 
pneseasionB,  clause  of  taking  bock  the  contributed  share  free  and  clear  by 
vaeaaa  of  which  a  member  la  not  afleclcd  by  looaes  and  profita:  "OrUaoa, ' 
202;  "Lorrin."  200;  '■Montoreij-,"  »,  9;  "B^rty,"  8,  7;  ^f*(*,82ft. 

*  The  follawing  a«  pmhibit^d:  let.  Clausee  cutting  down  the  power  of 
the  hucband  in  hiy  eapaeity  of  head  of  the  community;  thus  it  cwtlol  be 
af^rcnl  that  the  wife  shall  be  ttic  head  of  the  community,  or  that  the  huoband 
muGt  have  bad  the  autburiwtioD  of  hia  wife  before  he  eaa  contract.  '^2A. 
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able  to  declare  that  the  Customary  community  was  not  formed 
"  vi  ipsiiis  consuetudiiiis/'  but  as  a  fonsequeiit-e  of  an  implied  agree- 
ment; from  this  there  arose  the  important  consequence  that  it  was 
a  personal  regulation  and  not  "  in  rem."  '  — Auioug  the  wealthy 
classes  at  least,  the  drawing  up  of  a  marriage  contract  was  frequent,^ 
The  relatives  of  the  spouses  took  part,^  even  when  the  spouses  had 
come  of  age,  either  for  the  purpose  of  discussing  the  clauses,  or  to 
make  certain  gifts,  or  to  look  after  their  hereditary  rights.  If  the 
spouses  were  minors,  the  presence  of  their  relatives  seems  to  con- 
stitute a  sufficient  protection  of  their  interests.*  "  Habilis  ad  nup- 
tias,  habilis  ad  pacta  nuptlalia."  They  were  looked  upon  as  being 
capable  of  making  agreements  which  were  made  use  of  in  marriage 
contr&cts.^    Old  institutioas  which  were  not  much  in  harmony 

Clo-iiHea  cutting  -down  the  husband'a  power,  for  esainplc,  o-Ilftwing  the  wife 
to  do  without  tJi*  iiuthori nation  of  her  fuiabund,  c/.,  however,  Svpurate  Maia- 
tenjuic*;  sokk?  of  tbe  Customs  allowed  »  gt^n^ul  uuthorily  to  be  given  in  the 
contract  of  marriage  ("  ArtoiB,"  ''Flandre,"  "Bcny")  or  even  outoidt  of  the 
marriage  contract  ('*La  Rochelle,"  23);  F'olJiur,  " Puim.  du  man,"  67;  Vaiin., 
on  ''La  HocLelle,"  23,  86;  G^tyot,  see  "Autor.";  — 3d.  ClausM  by  which  the 
wife  lost  lier  right  to  renounce  the  eonununity  or  her  benefit  of  emolument;  — 
4l.h.  Clauses  of  iniLlienability,  cf.,  howL'ver.  Bourd.  de  RtchetMi'irg,  111,  870. 
SUibbe.  IV,  206:  ihe  German  law  allows  tne  husband  and  wife  to  reserve 
"Sondetiilter"  for 'themselves.    Guinms.  "Con/.,"  584. 

'  Legal  ajT^tem:  the  community  could  only  be  applied  to  immovables 
81  tuated  within  the  jurisdiction  of  the  Custom  which  im|>osed  this  regulation; 
ta^it  afp^m<?ot  {Dwitoulin):  it  ofTected  all  the  posijeaiiionB  of  the  epousea 
Bo  rnfttter  where  sitmited,  Aa  the  question  waa  na  unsettled  one  it  was 
cuatomwv  in  Paris  expressly  to  stipulate  it-  Mosner,  t.  "de  dot,,"  4;  Pa^it^, 
"InAt.,"  p.  307;  Pothier,  16;  -B.  Ch.,"  Ill,  57  (in  1322).  Contest  between 
the  Parliaments  of  Paris  and  of  Rouen:  Dummdin,  "Cons.,"  39,  63.  Contra, 
D'Argmli.  "Bret,,"  218,  "Gl.,"  6,  no.  33. 

'  "Instrument am  dutalc"  of  ibc  Roman  law,  ■"Libellus  dotis"  during  the 
Fmokiah  period,  aft<*rwards  marriage  articles.  The  notariul  dised  ia  gen- 
«rnlly  customary  because  of  its  practical  a.dvanta^,  of  the  importance  of 
this  contnict  and  of  the  scm'city  of  deeds  under  pnvat*  aeal.  ''Arr.  Cona.," 
of  Dec.  IS.  1635;  Dccl,  of  IflSi);  "Arr.  CtinB,;'  of  Dec.  13,  mS;  Decl. 
<»f  Dec.  11,  1703  (prevention  of  the  antedating  of  gifla  between  spousea), 
However  the  privote  deed  waa  in  use  in.  Normandy,  and  in  thi.s  province  in 
the  old  limes  they  were  even  satisfied  with  a  pnrol  agreement  ("  N.  C,"  386, 
387),  the  proof  of  which  was  obtained  from  the  marriage  recflrd,  There 
arc  other  provincea  where  the  private  deed  was  lawful:  Tesstar,  "Soe. 
d'Acqu&tfl,"  p,  41;  Giiyol,  «ee  "Contr.  de  mar,";  Briie,  p.  2.19  (Lombordy). 
In  Germany  m.tcrvention  of  the  taw  and  publication:  Stolm,  TV,  136,  FoniM 
of  marriage  contracts  in  Ferr^re's  "Parfait  N'ol.iirc,"  and  other  works  of 
this  kuid.  Jajnont,  "Th6ae"^  National  Archivea,  "cartoaa"  "U,  1031-1033. 
Gujjot,  he.  <it.  —  CJ.  Ordinance  of  MouHns,  54. 

>  focUtia.  "Germ,,"  18;  BmumanoiT,  34,  49:  "Bourg,,"  1459,  1570,  26; 
"Norm.,"  262.  C}.,  however,  "Arr,  de  R^sl,"  of  the  17tt  of  May,  1762; 
Puthier,  no.  16;  OvQUmin,  "Thfee,"  1885, 

'  Polkier,  306.    Cf.  m.-~  Beaumanoir,  34,  49;  I^sei,  106. 

*  Lebrun,  " Communauti5,"  1,  5,  2:  the  minor  is  not  free  to  adopt  any 
clause  he  pleaaea;  lor  exampte,  the  converaion  of  real  pro^rty  into  pcraonal 
properly  and  the  absolute  community  are  forbidden  him.  Cf.  the  Civil 
Code,  1398;  Polhier,  303. 
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with  the  principlea  of  the  Roman  law,  such  as  covenants  upon 
future  aUCTession,  were  upheld  in  these  deeds.,  us  a  result,  it  was 
&aid.  of  the  freedom  of  nrntrimonial  agreements  a.nd  the  favor 
which  was  due  to  marriage.  These  family  urrangeuifriLs  which 
were  veritable  treaties,  less  between  two  uidiv-iduaU  than  Ijetween 
two  sets  of  relatives,  constituted  the  charter  of  the  new  huuseholrf; 
they  should  i>e  settled  before  the  marria^,  for  it  was  only  tlien 
tliat  the  freedom  of  the  atntraetin}?  parties  was  absohilc.'  and. 
once  they  had  been  settled,  they  couid  not  thereafter  be  changed  * 
("immutability  of  matrimonial  agreements"),'  —  The  majority 
of  the  Customs  make  the  community  commence  from  tin*  time  of 
the  celebration  of  the  marriage,*  but  there  are  some  of  a  more  ar- 
chaic character  according  to  which  )t  dates  only  from  the  go\nff 
to  bed,'  like  the  right  of  dower,  or  at  the  expiration  of  a  year  and 
a  day,*  or,  finally,  from  the  time  of  Hie  birth  of  children.' 

^555j  What  the  Community  cotuists  of.  —  (A)  Asscfji.  Tlic 
properties  in  the  community  art  the  mo-\'obles,  present  and  future. 

<  Annulment  of  countcr-lctttira:  Pathier,  noa.  13,  16;  Launtre,  on  "P«n«," 
258;  Los/sel,  1U6;  SlobU,  IV,  138.  —  Oermanic  delivery  (betrolluJa) ;  "Of 
li^j"  2U2. 

'  In  roiintriw  of  wrilt«n  lnw  the  marriage  portion  nmy  be  inerensod  or 
snttlt-d,  bill  nut  dumnivhed  during  the  marriiigs!  Iproliibitinn  o(  nstiiring. 
the  iiiarm(!4>  portioii  in  advuDL-e  tor  fear  the  wife  might  dissipHle  it  I ;  Swt«, 
'■lnflt.,"p.  109;  Uouhicj-, oa  "  Itourg.,"' p.  407.    C/.dower,  "Gr.  Cout.,  p.  321. 

•  Fomierly  the  tieUlBinent  of  the  marriaBe  portion  or  o(  Jowlt  were  in- 
GODC«8t&b3c;  (."L.  tub.,"  37),  jual  a»  the  fixing  of  the  "preduiii  i*[iitioiu«" 
was:  P,  lie  FortfuHiM,  15,  0;  lieaumaiioir,  34,  4fl.  Alterwarila  in  iJii?  iode* 
feasibility  of  mBiriage  controcta  there  was  aoen  assurance  of  pcooe  luul 
roncunl,  a  menus  of  uecuring  tlu.'  prohibilioa  of  pita  between  spouem,  pvluipa 
even  a  roewns  pf  pr^^oting  the  cxpoaurp  to  deception  of  thin]  pcraaaa  4Mi- 
Lng  with  the  awMsfe  on  tlic  etrftoeth  of  th«  contruet.  AbroAd  this  Jfrirt- 
ciplc  has  not  uwftya  be«a  admituyl.  CJ.  D'Ohvtrr«i\A,  p.  97  H  teq.;  BriU^ 
p.  ^29.  Even  in  trsnoo,  at  leant  in  CGrlain  pruvlncvs,  the  ipouaw  wan  MT- 
mitted  to  return,  daring  the  nurri^f.  to  the  winmun  law  system  whidi  mm 
had  mvea  up  in  the  making  of  thieir  cotitnict:  Vioilet.  p.  814;  Stobbe,  IV,  314; 
IlmMer,  II,  429:  it  was  not  generally  admitted  that  the  marriage  ooolnol 
had  to  be  made  before  the  niarringe. 

'  Demtam,  247;  Beaumanoir,  21 ,  2  (hut  cf.  21,  25).  8ctt  po^,  die  nMUD: 
"The  husband  live*)  aa  master  and  dies  aa  a  partner.'"  TvuUier'n  dodriaei 
according  to  which  the  -conunil&ity  only  Comtu  into  exjsttaloe  at  the  diwtftltt- 
tioJi  of  the  niivrriiige  (XII,  75). 

'  "Bourg.,"  21:  "Niv.,"  23,  2;  SiMtf,  IV,  im  Vioilet  ait»  M  apjWyiag 
to  Strasbourg.  Sttliemui,  "De  acq.  eanlug.  sec.  jus  ArgeaC,"  1771;  P^tiU, 
III,  Z4S;  ChaUemartin.  ''Prov.,"  28.  C/.  "PariB,  A,  C,"  210,  and  "N-C,'' 
220. 


"Gr  C,"  II,  40,  p.  371;  "T.A.  C,  Bret,"  207:  "A.  CV  *».  886: 
"Chsrtres."67;  "DrPux."4S;  "LDdunoia/'  24,  1;    ChAteauomiJ."  66;  "Ad- 

jou,"  511;  "Maine,"  fiOS;  "Tour.,  A-  C.  etc. 


'  "Gr.  Cout,,"  U,  40.  Bay»nne  in  the  thirteonth  owihiry.  Siaily.  for 
example  "Meseina,"  1;  "Sn^a  Of  Nial,"  Dttrt^'t't  tnmULioa.  p.  3.  —  1b  viw 
of  Uvese  rules  one  can  iinderalAad  clausee  ttatablishing  lh«  dommunily  f«c  a 
term  or  upon  some  condition:  Pcthier,  no.  378;  Lebnnj  1,  3,  10. 

S26 


Topic  4] 


SYSTEMS  OP  COMMUNTTT 


(§558 


of  the  spouses,  the  revenues  of  personal  belongings,*  and  the  jointly 
acquired  property  or  immovables  acquired,  for  a  consideration 
during  the  marriage,"  —  It  ia  readily  understood  that  the  movables 
acquired  for  a  consideration  during  the  marriage  come  under  the 
commiuiity.  It  ia  less  easy  to  explain  why  it  13  the  same  with  re- 
gard to  movables  of  which  the  spouses  are  possessed  when  they 
marry,  or  which  come  to  them  by  inheritance;  if  they  were 
treated  in  the  same  way.  it  is  because  of  the  old  rule  which  gave 
the  huaband  the  free  disposal  of  them;  when  this  old  principle  was 
lost  sight  of,  the  lack  of  an  inventory  at  the  time  of  the  marriage 
seemed  to  be  a  sufScient  reason  to  justify  the  solution  which  was 
admitted.  Moreover,  the  mingling  of  the  movables  of  the  spouses 
was  formerly  far  from  presenting  the  disadvantaged  which  it  has 
tonday;  movable  belongings  were  not  veiy  highly  developed,  and 
those  of  high  value  had  been  classified  under  the  head  of  immov- 
ables (offices,  rent-charges).  —  The  property  acquired,  JoinUy  is 
contrasted  with  cotnmunlty  peraoiial  b«IongingB  or  immovables 
which  are  not  common  property,  but  which  remain  the  ]»ersonal 
property  of  each  one  of  tlie  spouses.  One  might  think  that  the 
personal  belongings  that  are  inherited  are  the  only  personal  be- 
longings subject  to  the  community,  as  both  of  the  spouses  reserve 
to  themselves  their  family  possessions  and  nothing  more;  but  this 
is  not  so;  all  the  movables  belonging  to  the  spouses  at  the  time 
of  the  marriage  were  placed  outside  of  the  community,  as  far  as 
inheritance  is  concerned,^  whether  tliey  were  personal  belongings 
or  acquests.  The  immovables  acquired  gratuitously  during  the 
marriage  were  also  ordinarily  personal  belongings  of  the  com- 
munity.   There  was  no  difficulty  in  this  with  respect  to  those 

*  Under  tbe  more  modern  law  one  cbji  my  that  these  isaura  of  the  personal 
bGlunginKS  form  part  of  the  commiiiuty  ia  thpir  quality  of  issues  and  not 
in  the  quality  of  movables,  for  the  jtraducU  are  personal  belonpnps  although 
they  are  also  movables:  Potkier,  ^2,  204.  As  to  old  times  see  Bmmnanoir. 
21,  2.  Tho  early  rule  was  bo  doubt  that  the  iaeuce  were  acquired  by  being 
coileeted,  atid  it  Was  always  applied  to  aatural  Issues,  arrears  of  quit-rents, 
tithes,  produce  claimed  by  the  lord  and  the  price  of  Eann  leases.  From  the 
Roman  l^ol  eystem  was  i>orrawe<d  the  Ld^'a  t>r  causing  the  civil  i>tt«ue«  U>  be 
acquired,  such  aa  arrcius  of  rents,  dfty  by  rfav.  in  propdrtion  tn  the  time  the 
marriuf;!;  lastnl.  At  Frankfort  profits  reiiilEeci  in  a  seporuti*  traiic  ivee  pereonal 
belongingB,  but  advantage  accruing  from  industry  are  not;  Utobbf,  IV.  247. 
In  1859  Canada  gave  the  wife  an  absolute  rijcht  to  her  nnjfiin  luid  wagw.^ 

*  Every  immovable  belonging  to  the  spousea  ia  looked  upon  as  being  jointly 
aioquu^;  Lovsei,  222.    C/.  Ptmqaier,  "Inat.,"  p.  499. 

*  "Jointly  acquired  property  is  acquired  by  two,  Mqu«la  arc  acquired 
bv  one'."  As  n  geaeral  thin^  acqucst»  mode  duiiag  the  raajrioge  are  treated 
like  iointly  acquired  property.  Cf.  "Poitou,"  m;  -Afaraof,  33,  38,  etc.; 
"Saint-Qucntin,"  I,  1. 
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which  were  inherited,  either  directly  or  collaterally,  and  which  it 
was  sought  to  keep  in  the  families  from  which  they  came.  But 
with  respect  to  gifts  there  was  some  hesitation.  According  to  the 
rule,  "There  is  no  acquest  so  fine  as  a  gift."  they  should  be  jointly 
acquirpi  property.  The  theory  which  prevailed  saw  in  gifts  coming 
from  relatives,  especially  in  the  direct  line,  an  advancement  of 
heirship;  this  theon,-  classed  possessions  that  were  gl^■en  in  t3iis 
way  vilh  tliose  that  were  acquired  tliroiigh  inheritance.'  With  pe* 
gard  to  gifts  made  to  the  spouses  by  people  other  than  their  rpl«- 
tives,  they  constituted  jointly  acquired  property,  unless  the  df>nor 
had  stipulated  otherwise,  —  a  thing  which  no  doubt  often  hap- 
pened. The  courts  completed  tliese  rules,  drawing  inspiration 
from  the  spirit  which  had  dictated  them,  by  means  of  theories  as  to 
accommodating  the  families, — renouncement  and  recompenses* 

Marriage  contracts  departed  from  the  regulation  which  we 
have  just  described,  sometimes  by  restricting  the  commimityj 
and  sometimes  by  enlarging  it.  The  merging  of  the  movables  of 
both  spouses  In  one  siugle  mass  was  prejudicial  to  the  one  who 
contributed  a  great  deal  and  advantageous  to  the  one  who  con- 
tributed little;  this  evil  was  remedied  by  no  longer  merging  the 
property :  1st.  Partially,  by  the  clause  of  convaralon  Into  monsj' 
or  stipulation  as  to  personal  belongings/  which  likened  certain 

'  "Cout.  Not.,"  \SA.  In  the  coUalcraJ  line  it  is  joinlly  aoquiml  pro(K 
crty:  "Paris."  248;  IksriMre^.  '26;  a  pemoniil  belooipiiK:  "hfaicc,"  507; 
"An^u,"  513;  Lo^,  393,  657;  Fauquier.  "Inat.,"  p.  3^;  flritt,  839. 

*  ExceptioDol  caaee  in  whicL  immovables,  aitbougb  acquind  lot  •  ooo- 
flidcratian  dunag  the  Eoarfiage,  cotutituta  peraonaJ  belon^iajp,  —  (a)  Re- 
purchas?  by  a  neraon  of  the  same  Iin«Ag^:  "Orl^finSr"  3S2,  Ad  to  the 
rcdcrapLion,  ^.  J.  Lecaq,  p.  —  Ibi  RoiU  fiubragation:  see  "Exchimgo"  ud 
"  ReinvoBiment,"  i'ljfra.  —  (c>  As  to  the  tkCH|Utrinx  of  an  ijiiDiOTikl)ti.>  by  the 
huabajid,  of  whiph  his  wife  is  a  joint  ow-ner  (Civil  Code,  14ns,  2),  rf.  I).,  "do 
j.  dot.,"  3,  7S,  i;  Romailiie,  "Dot,"  550  (&n  acquisitinn  imposed  upon 
the  wife).  In  countries  of  Cuatoms.  cf.  the  Tepurchase  of  joint  poMiVMtilon; 
controvert:  (I)  Compulsory  acquisition  fjr  the  «-ife,  Ldirtin,  1,  ,\  2,  3.  1:3; 
Fgmire.  on  "Parifl,"  220.  3,  13:  Bounan.  I,  537.  — (2)  Optioo  for  the 
wife,  V<dm.  on  "La  Rochelle,"  I,  493,  Art.  22.  1.  CJ.  PoOaer,  no.  ISO,  — 
Friendly  acquiutioo  remilted  in  the  property  bong  eonatderad  oe  jainlJy 
acquired. 

'  Express  or  implied  eonversion  into  money  (claitM  of  invcMmcnt,  clauae 
of  contributed  share) :  Potkier.  no.  325:  soe  DminTt,  Ftrriin.  Cujw/,  As 
marriagi?  portions  were  mon-  oftna  than  not  in  movable,  the  wuvfinton  islo 
money  rlnuac,  wliirh  at  un  *arly  time  was  t«vnii'iiily  made  me  of,  becuM 
almo^tt  a  ty):ii(;al  clause  during  the  1at,er  fitAii,e»  of  ihe  old  law.  Hie  iamt> 
ment  dauw  whicli  was  mode  use  of  in  the  ihirlccoih  century  (aee  poat,  "Het^ 
oni[>cn;^c")  Irat  it^  importance  from  the  tim«  when  the  mortgage  nerred  to 
gtiniant^  the  wife's  cluims;  JitTitm^on,  "Propro*,"  VI,  7. 

'  The  huiNband  may  diapo^i^  of  the  p«r90Dal  b^longinjw  Jwld  to  be  such  by 
the  contract  (and  nut  of  the  real  personal  bclonginas)  without  the  |Nwtieip»- 
tion  of  his  wife,  unless  the  conversion  into  money  haa  been  a^Ntlatad  for  M 
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movables  to  the  inunovahle  personal  beloiipings.  2d.  Absolutely, 
by  means  oi  a  eommunltr  reduced  to  acquests.'  This  system, 
■which  is  more  6tted  to  our  economic  state,  seems  to  have  been 
Uttle  used  formerly.  Pothier  onlj*  sees  in  it  a  variation  of  the  eon- 
version  into  money.  The  convenlon  of  realty  into  personalty  ^  and 
the  general  community  produced  the  opposite  effect  by  classing 
the  immovables  which  were  the  personal  belongings  of  the  spouses 
with  the  movables  which  belonged  to  the  community;  they  wei-e 
clauses  whicli  were  Used  when  one  of  the  spouses  had  only  mov- 
Bbles  and  the  other  only  immovables. 

§  559.  The  Same.  —  (B)  The  liabilities  of  the  community  con- 
sisted of:  1st.  The  charges  of  the  marriage  (support  of  the  spouses, 
education  of  the  children),  whereas  under  the  marriage  portion 
system,  they  were  incumbent  upon  the  husband  alone.  2d.  The 
interest  and  arrears  of  personal  debts  and  the  disbursements  for 
support,  usufructuary  repairs  of  the  property  of  which  the  com- 
munity had  the  enjoyment.  3d.  The  debts  of  the  spouses  with 
respect  to  movable  property  contracted  preWous  to  marriage-  4th. 
The  debts  of  inheritances  which  had  accrued  to  them  during  the 
marriage.  5tb.  The  debts  contracted  during  this  tune  by  the  hus- 
band or  by  the  wife  with  the  authority  of  the  husband,'  —  Dsbts 
previous  to  the  marriage  were  a  charge  on  the  community  by  virtue 
of  the  old  rule  according  to  which  debts  could  only  be  collected 

applyiae  lo  everything,  —  a  clause  which  was  not  a  very  practical  one,  even 
purine  the  last  at-Mes  of  the  old  law,  and  which  could  not  hsve  bwn  aJlowed 
origjnally.  Cf.  "OUm,"  II.  151,  37;  Polhier,  no,  325;  LAfan,  I,  5,  I,  3,  4, 
By  meana  of  the  conversion  into  money  one  only  obtained  cDmintuuty  per- 
sonal belongiiigB,  but  oae  could  also  obtain  personal  belonginga  appeftaiaiiig 
to  the  succees-ion;  RenusBon,  "Propres,"  6. 

'  An  erpressioa  rarely  made  use  of.  Cf.  partnerahip  of  acqueala,  Bale. 
A  conversion  into  money  and  a  separation  of  the  debta  of  the  apousea  take 
place  at  one  and  the  eame  time. 

*  See  Ferrihre,  Gutjot,  et<!.    Pothier,  304;  Lfimm,  1,  5.  1,  2. 

•  f/.  the  Gennan  law,  which  is  in  great  coiJuslo-u  on  thia  aubi'ect.  As  a 
geoeral  thing,  however,  one  caa  oontratit  the  personal  debta  witn  the  com- 
muftity  debts.  PersolMJ  debts  oldy  affect  the  ibheritanfle  of  the  spoii?e 
who  ia  liable  for  them;  hia  share  in  the  cocrununify  cansot  be  reached  tmtij 
after  the  marriage  haa  been  dinsolveJ.  These  debts  are  those  co[itrfict«l 
previous  to  the  marriage,  debts  contrary  to  the  inieresta  of  the  community 
and  debts  contracted  in  the  personal  interest  of  one  of  the  spouses.  The 
community  does  not  have  lo  pay  this  sort  of  debt;  still  lesa  is  the  spouse  who 
U  not  the  debtor  liable  for  them.  It  is  otherwise  with  the  oommunitv  debts, 
that  ia  to  nay  with  the  expeaata  of  the  marritwe  or  debta  ■contracted  oy  both 
apouaes  or  by  one  of  them  in  the  tntereata  olthe  community;  the  cr^itora 
con  a«ure  payment  out  of  the  comaiunitv  posaessione,  and  if  these  are  not 
Btifficieat,  then  up  to  the  arnoiint  of  oae-half  pf  the  debt  Oiit  of  the  poagesaionj 
of  «aoh  of  the  epousM.  At  the  -same  timt;  tXn  wife  $njaya  apt'ivilege;  sh^ 
can  escape  reanonaibility  for  the  community  debts  by  meana  of  the  renucoia- 
tion:  Stobbe,  IV,  279. 
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The  dabtB  of  the  apoussa  contracted  during  the  marria^  came 
under  tlie  community,  like  acquests  which  they  made  diLring  that 
time.  It  was  necessarj',  however,  that  they  should  be  contracted 
by  the  husband  or  with  his  authorization,  for  in  his  quality  of 
head  of  the  community  he  alone  had  the  right  to  bind  it.'  He 
eveji  hinds  it  by  m^ana  of  his  offenses,  "Tam  deliquendo  quam 
contrBhetido."*  Originally,  if  his  possessions  were  confiscated 
the  Cfltnmunity  was  also  confiscated,  and  tlie  wife  lost  her  share. 
This  W85  a  harsh  rule ;  and  against  it  a  reaction  set  in,  hanng 
as  its  theoretical  pwint  of  departure  the  Roman  law  of  the  Lower 
Empire,  and  as  its  real  foundation  the  more  and  more  ener- 
getic affirmation  of  the  rights  which  tlte  wife  had  over  the  com- 
munity. Dumoulin  relates  that  he  had  to  struggle  for  more  than 
forty  years  in  order  to  have  tJie  old  practice  abandoned  by  the 
Parliament  of  Paris.'  —  The  wife  did  not  bind  the  community, 
either  by  her  offenses  ■*  or  by  making  a  contract  under  the  au- 

'  The  haibajid'a  dphta  are  thua  debts  of  the  commuiutv  and  rice  versa. 
Cf.  Slobbf,  IV,  281;  Briiz.  840:  in  Gaud,  the  v'lic.  even  whc-n  she  hiis  obtained 
sepiu-ate  lu&iDteciance,  ia  held  jointly  fuid  ee^-erally  UabLe  for  the  debts  con- 
tr&c1«d  bv  the  bueband. 

»  Loyitl,  Sa;  "Old."  of  1250,  4;  "Besiers."  1303,  30;  Be-aumanoir,  30,  00, 
100.  Cf,  "TrovM,"  134;  "Meuux,"  26,a)S;  P«ttifr,  248  c(  mo.;  the  oommun- 
ity  ij  held  li&ble  for  Snee  And  civil  d&mages  which  may  Arise  through  the  hus- 
band's wrongfiil  actions,  exceptinj^  in  bo  for  as  ofEenacs  punishablo  with  n 
cnpilnJ  penntty  Eire  coDcemed,  for,  in  a  os&e  of  this  fioK,  the  judgniont  implies 
civil  death  and  diisolves  the  ccimmunity  of  u.baalute  right;  tfie  husbaml's 
debt  IB  ihuB  contracted  after  the  community  has  ceaaed  to  exiat.  ^Such  ia 
the  siibt-lety  by  iucang  of  which  the  decline  of  the  husbiind's  powers  waa 
juatified.  It  ia  intereslinR  to  compare  n-ith  thia  what  Pollder  has  to  say 
with  rfward  to  the  wife  [no.  BOl),  Civil  dealh  which  reduces  the  right*  of 
thehiuband  by  oac-haJf,  ebould,  when  it  aS(»:tij  the  wife,  mean  the  conftii cation 
of  hersbare  of  the  camiuuiiity;  far  from  having  thia  effect,  it  preventa  the  riKhta 
of  th«  wife  from  eomiog  mta  esist^ncwi.  "Jootic«,"  p.  219:  in  eaae  th«  hus- 
bfuid's  TKtjseaaions  are  confiscated,  th«  wife  doed  not  lose  her  dowec  (and  "a 
fortiori  '  h*r  peisaool  belongings),  but  after  her  death  the  properly  which 
Is  the  subject  of  (he  dower  reverts  to  the  Treasury:  "Aas.  de  JSr.,  "Livre 
BU  Roi,'"  e.  21:  "T,  A,  C,  Bret.,"  118,  235;  "A.  C,"  423;  " Anjou,"  ed.  B.-*., 
"E,,"78i  I.  97;  "Toulouse,"  120;  "Bord.  A.  C.^"  21;  StoWw.  iV,  98. 

■  On  "Vermandoia,"  12.  Loyid,  646.cite^  to  thesameeD'Cct  knOrdinaacer 
or'Privilege  tcrantMl  in  H31  by  Henry  VI  to  the  Parisians. 

*  The  wif«'>  oSaiUM,  In  the  thirteenth  century,  the  huabond  waa  alill 
perH)'naliy  i^eponaibk  for  them,  wluch  caused  the  community  to  be  charged 
with  finw  and  pecuniBJy  damatjea;  "Jogtic^."  p,  131;  BcnTpvirtoir  30,  55. 
Ia  the  nixlf^ntn  eefilUry  the  husbntid'a  responsibility  had  diao-ppear^ ,  tJl- 
eepting  in  a  few-  of  the  Customs,  where  he  was  protected  hy  mearw  of  ihe  order 
for  aejwaie  maintenanpe.  The  dependency  ai  the  wife  no  longer  suffi- 
cient lor  one  to  be  able  to  xay  that  ^he  had  acted  under  her  husband's  iufluenee. 
But  as  she  had  no  possessiouB  of  her  own,  unless  she  could  be  subjected  to 
bodily  distraint,  the  \nctini  of  the  injury  had  no  reni&ly  aaaimit  her  durinn 
the  time  of  the  marriage:  nor  had  the  victim  any  remedy  a«:iunat  the  husband. 
In  case  the  posec«aio&ti  of  the  wife  vere  cooGacated  as  the  result  of  a  capital 
penalty,  her  ebwre  of  the  community  went;  (a)  to  the  Treadury;  '^Bourb.," 
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thority  of  a  court,'  She  could  only  bind  it  by  ooDtracting  under  the 
authority  of  her  husband,'  ext-epting  if  she  were  a  public  trades- 
woman in  her  own  buamess,'  or  Ln  a  few  exceptional  cases,  such  as 
to  obtain  the  release  of  her  husband  from  prison.*  When  she  acted 
with  the  authority  of  her  husband,  one  may  sjk  on  what  theorj-  the 
community  was  bound.*  According  to  the  eflriy  point  of  view,  the 
husband  alone  had  the  right  to  bind  the  community';  the  act  uf 
the  wife  which  was  authorized  was  looked  upon  as  the  act  of  the 
husband;  the  wife  wag  effaced  and  had  only  carried  out  this  act 
in  the  quality  of  an  agent.  The  result  of  this  wad  that  diu-ing  the 
time  the  community  lasted  the  wife  could  not  be  levied  on  as 
to  her  personal  belongings,  and  that  when  the  community  was 
dissolved  she  was  only  held  halile  nith  regard  to  half  (aasuming 
that  she  did  not  use  her  right  of  renouncing  —  post,  |  566 —  nor 
of  the  advantage  of  emolument).  The  husband,  on  the  other  hand, 
could  be  levied  on  for  the  whole,  just  as  though  he  had  con- 
tracted himself.  Thia  point  of  view  did  not  agree  very  well  with 
the  facts ;  the  woman  had  spoken  when  acting,  she  had  personally 
bound  herself  and  bound  those  who  were  related  to  her;  she  was 
not  merely  the  mouthpiece  of  the  husband.  In  proportion  as  the 
idea  of  her  rights  over  the  community  came  to  be  better  under- 
stood, the  community  was  looked  upon  as  being  held  on  behalf  of 
the  wife,  and  the  husband  could  only  be  sued  for  a  half  in  his 
quality  of  a  joint  owner  of  the  property,  when  the  marriage  was 
dissolved.' 

286;  "Tour,."  255;  Beaumanoir.  30.  99:  cf.  ante,  th?  husbuul's  athmtn;  (b) 
to  her  heirs:  '.-Oil.,"  209;  (c)  to  her  liusband:  Dummlin.  oa  "MouiacK», 
6,  3;  Loysd.  847;  Polhicr,  no,  501. 

'  Formerly  ihe  authoFiMtion  of  the  law  was  not  made  iwe  of;  if  it  ware 
oeces'-ajT,  the  -vrife  oould  blad  the  oommuiucv  ("JtMtic«,"  p.  "Ah< 
de  Ht,,    "C.  dee  B,,"  191;  Bi«Jarie.  I,  9»  by  ftctinR  hnyr 
bow  th«  custom  of  having  her  disnbilitv  removed  by  the  (Muru  euit«  to  bo 
introdueed:  "Orliians,"  201;  "Paria,"  2h;  Laustl,  124. 

'  Argim,  III,  13  (it  is  presumed  that  she  aae  bound  herself  oo  behidf  of 
her  husband);  Lebrun,  2,  3^1,  2;  PolAitr,  730. 

'  Beaamanoir.  43,  28.  The  mere  fact  of  c&rninp  on  trade  with  the  ht»- 
band's  knoiFledge  was  equivalent  to  an  authority:  "Poitou."  227.    CJ  the 

firoverb:  "The  wife's  apron  binda  the  husband":  "Et.  de  Si.  Lnub,"  1,  47; 
•Aaa,  de  J^r  ,"  "C.  dea  B„"  132,  191;  "Paria.  "  234;  £.ov«t  57;  Stofc6«,  I,  3S3. 

*  A  trace  of  the  old  low. 

'  AaUfthcpereonalslftlue  of  th?  wife,  8cgordinKtollMwimM)oir,-;f.  "T.  A.  C-, 
Bret  ,"  «;  "Conat  du  CWt.,"  39;  D^jmare^.  280;  "A,  C.,  Aajou."  ed.  K.-B. 
Table,  Bee  "Femme  tnarife";  "L.  de  Dr  ."  I,  181. 

*  V-luKii  the  wife  binda  herself  together  with  her  husbaod  ebe  la  only  tnokrd 
upon  08  his  surety;  in  Brittany,  ■  T,  A.  C,"  312,  314.  she  pould  plead  that 
the  remedy  be  exDAiuted  against  the  principal  debtor  befiirf  the  sun'ty  be 
proceeded  amnst :  the  common  taw  of  toe  CustomB  left  her  eqiitUly  with 
the  huflband  Co  the  prosecution  of  the  creditors,  but  it  ^ave  her  a  rrmody 
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/|  560)  AdminlfltratioD  of  tho  Community.  —  This  belongs  tu 
tnfe^ttusband,  like  the  management  of  the  personal  belongings 
of  the  wife,  because  of  hia  husband's  power.  "The  man  is  the 
guardian,"  says  Beaumanoir.'  His  power  was  so  extensive  that 
he  is  qualified  aa  "lord  and  master  of  the  community,"'  and  it 
is  said  of  the  wife,  "Non  est  proprie  aocia,  sed  speratur  fore." 
In  the  thirteenth  century;  however,  there  is  a  distinction  to  be 
made  between  movables  and  jointly  acquired  property;  the  hus- 
band has  an  unrestricted  right  to  dispose  of  the  movables,  and  his 
powers  are  rather  tliose  of  an  owiier  than  those  of  the  manager  of 
a  partnership;  he  can  only  dispose  of  the  jointly  acquired  property 
with  the  concurrence  of  his  wife.  0\er  the  wife's  movables  he 
has  only  preserved  a  right  which  he  already  had  before  the 
community  existed;  it  follows  that  the  wife  is  subject  to  the  will 
of  her  lord  as  far  as  concerns  her  movables  and  the  deprivation 
of  her  inheritance,  — -  "provided  that  she  operdy  sees  her  loss  " 
(Beaumanoir).*  As  far  as  jointly  acquired  property  is  concerned, 
the  husband  cannot  dispose  of  it  alone,^  —  no  more,  however,  than 
he  could  alone  disimse  of  his  personal  belongings  because  of  the 
dower  which  encumbered  them.  This  limitation  of  his  rights  is 
all  the  more  surprising  aa  it  had  disappeared  from  the  Customs  of 

agfiuiat  h«r  Imaband,  bfLsi°K  tliis  uptm.  Ibe  iden  that  the  Islter  had  alone  bene- 
fited by  her  obligations  (unkys  the  contrary  were  shoivnf!  Argoii,  III,  J3, 
etc.  W*i  can  see  how  far  removed  the  customary  law  waji  from  the  sj-stem 
of  the  Velleianiim  Sennte  Decree  which  forbikde  women  lo  become  Burety  for 
a  third  party:  "T.  A.  C,  Bret.."  329;  "Cout.  d'Anjou,"  ed.  B.^B.  F.,  1107; 
"E.."  228;  I,  261;  Ducoitdmtj.  "Orig.  du  Pari.,"  p.  799, 

'  Seaumaiwir.  21,  3;  30,  99,  100;  31,  2;  o7,  2;  "Joatice,"  p.  1Q9;  "Cout. 
Not.,"  14,  1G4,  175;  Desmares,  70,  132,  Itil;  "Gr.  Cout..''  II,  31;  "Paris," 
107,  110,  226. 

'  Beaumanoir,  67,  2. 

'  CJ,  cert&iin  German  laws  according  to  which  each  spouse  can  diBpoae  of 
th?  community  possess) oils  (Munnlef),  of  eiae  the  gpoug^  mufii  both 
contract  in  order  that  the  community  may  be  bound  (Nuremberg):  St^Abt, 
TV,  209. 

•  Beautnarurir,  21,  2;  30,  99;  "Joatice,"  p.  173;  DMmar«s,  152;  "L,  d.  Dr.," 
581.  S81.  etc.;  BoiUaric.  II.  29;  "T.  A.  C,  Bret.,"  82,  215,  211  (r^companae 
for  the  wife  when  the  daughters  have  been  given  a.  marriai^e  portion  out  of 
the  jointJv  acquired  propertv). 

»  "Jostice,"  p.  1(59;  fieaumanoiV,  for  ri/.;  "L.  d.  Dr.."  S2fl;  "T.  A.  C,  Bret.." 
40,  211,  217:  the  wife  has  the  some  share  its  the  huabimd  in  the  jointly  ac- 

Suired  property;  Jamonl,  "Thfae,"  p,  50;  Glaaaon,  VII,  367.  But  c/,  "Ass, 
6  Jfrr.,''  "C.  ded  B.."  162;  DesmnrM,  70; "  Paris,"  22.5;  "  Anjou,"  289;  ''^Toure," 
254;  Viollet.,  p,  781;  "Cfltane";  the  husbftnd  eannot  alienate  the  community 
iaimovfiblmi.  without  the  aasistan^e  of  hia  wife.  Cf.  in  German  law  the  prse- 
tice  of  the  "Kesamrate  Hand."  But  as  early  as  the  twelfth  cenlurn/  we  also 
find  the  husband  diapraing  alone,  and  without  the  a^siataoce  of  hia  wife,  of 
the  immovable  jointly  acquired  property:  SuAbt.  IV,  209.  The  qupstioD  is 
of  especialiv  great  importiuicfl  under  the  ayatem  of  absolute  community.— 
CJ.  "^Conf.  de  Gu^nois."  p.  557. 
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the  fourtecath  century.'  It  was  perhaps  due  to  the  old  mlc  that 
inherltaneea  were  not  liable  for  debts;  the  obligations  of  the  lui*- 
band  affected  movables,  but  not  jointly  aotjuired  property,  and 
the  wife  by  renouncing  the  movables  preserved  her  share  of  the 
jointly  acquired  property.  The  husband,  if  he  could  not  take 
this  property  away  from  her  indirectly  by  contracting  debts, 
should  have  been  able,  it  seems,  to  alienate  it.  just  as  he  could  ao 
tjuesta  made  by  him  before  the  marriage;  but  the  rights  of  hts 
wife,  wliich  came  into  existence  on-ing  to  the  fact  of  the  property 
having  been  acquired  by  both  of  them,  were  opposed  to  this;  there 
was  seen  in  her  a  joint  owner  in  the  joint  tenancy,  and  the  hus- 
band was  bound  to  act  only  with  lier  co-operation,  so  long  as  the 
immovables  were  a  species  of  property  the  prcser\'fttion  of  whicb 
wan  held  to  be  ver>'  important.  In  the  fourteenth  centurj-,  on,  the 
other  hand,  the  husband  was  given  the  right  to  dispose  of  jointly 
acquired  property  as  well  as  of  movables.  Immovables  were  nn 
longer  incapable  of  being  distrained  upon;'  thenceforth  oreditora 
of  the  husband  could  seize  the  jointly  acquired  property  as  well  m 
tlie  movables;  in  order  to  free  herself  from  the  debts  of  the  com- 
munity, the  wife  had  to  renounce  both  the  movables  and  the 
jointly  acquitvil  property,  —  that  is  to  say,  she  had  to  renounce 
the  entire  conamumty  property.  As  soon  as  jointly  acquimi 
property  bad  to  answer  for  the  debts  of  the  husband,  the  omn- 
currence  of  the  wife  in  their  alienation  became  rather  useless,  in- 
asmuch as  the  subonlination  in  fact  under  which  she  found  heraelf 
made  of  her  presence  a  mere  formality;  it  was  preferred  to  give 
her  other  safeguards.  Some  of  these  consisted  in  restrictions  upon 
the  powers  of  the  liusband,  and  others,  which  we  shall  di;^ciiiis  later 
on,  in  the  power  which  she  had  to  withdraw  herself  from  the  con- 
jugal partnership. 

The  limitatlonB  upon  tha  powen  of  thfl  huibuid  principally 
affected  his  gifts  and  debts.  He  was  allowed  to  dispose  of  the  com- 
munity property,  even  by  means  of  a  gift  "inter  vivos,"'  at  his 

t  •'  Paris,"  225:  CotpiOU,  on  "Kiv. 23, 3;  Pottwr,  oo,  3j "  BnUgw,  A.C." 
414:  "N.  C  ,"  444  |r/.  443);  -Cout,  Not.."  175;  Lksmaru.  152. 

'  Thn  e^-olutioa  whifh  jjave  rise  lo  tliia  new  prinriplc  hns  been  snmetilDM 
more  rapid^  and  sonifjtinies  ploiver,  according  lo  Iw-Lilily.  Boutillit'r  unhr 
mejitiDoa  distraint  u[_>on  movabLea  find  taking  of  inheritanofs,  wbciKu  J, 
^llxiin.  18d,  dcttla  with  the  ttdo  of  the  &ei  Tor  a  knowii  and  pnirai  ilrlit. 
The  aiiplit-atioti  of  this  priDciplo,  whether  under  its  Bnal  form  or  wbrUirr 
by  th^indirKt  Tneo&s  which  ted  up  to  it,  to  the  m^ltot-of  th*  HOUnunily  mual 
auu  have  vari»l. 

'  "Cout,  Not.,"  175;  Degumrea,  152;  "L.  d. Dr.," ftU,  929,  MO,  037;  "A.C., 
Anjou,"  It,  237.  — PettwT,  do.  3j  F^ire,  on  ^'Paria,"  225;  BvilM,  «!.— 
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own  pleasure  and  will,  without  the  consent  of  his  wife,  but  only 
to  a  person  who  was  capable  of  rECeiving  it  and  if  there  was  no 
fraud  ("Paris,  N.  C,"  225).  Now,  there  would  be  fraud  if  he 
secured  any  personal  advantage  from  gifts  of  the  community  pos- 
sessions (for  example,  by  making  a  disposal  for  the  benefit  of  those 
from  whom  he  inherited  or  his  heirs  presimiptive,  or  of  his  children 
by  his  first  marriage,  or  of  his  bastards),  or  if  he  gave  an  undi- 
vided part  of  the  community,  '"a  fortiori"  the  entire  commu- 
nity.* He  was  never  allowed  to  make  a  will  of  more  than  liis 
share  in  the  community,  for,  as  the  will  only  went  into  effect  at  the 
death  of  the  testator,  the  husband  had  at  that  time  only  a  half 
of  the  community  property.^  —  Though  he  still  bound  the  com- 
munity by  his  ofTenses,  we  have  seen  that  confiscation  bad  In  the 
end  been  restricted  to  his  share.  —  The  theory  of  recompenses 
(jmi,  5  567)  prevented  him  from  enriching  himself  at  the  expense 
of  his  wife,  and  the  separate  estate  (post,  §  565)  obtained  by  the 
latter  carried  with  it  more  than  one  restriction  upon  the  powers 
of  the  husband;  it  imphed  the  surrender  of  them.  —  In  spite  of 
these  restrictions,  it  is  nevertheless  true  that  the  husband  did  not 
cease  to  be  the  lord  and  master  of  the  community;  on  principle, 
he  kept  the  right  of  disposing  for  a  consideration  and  gratui- 
tously of  the  possessions  which  went  to  make  up  the  community. 
He  is  not  a  mere  administrator  of  somebody  else's  fortune. 

§  561;  Part  played  by  tho  WifB.'  —  From  the  fact  that  the  wife 
did  not  take  any  part  m  the  management  of  the  community  pos- 
sessions, it  would  be  incorrect  to  conclude  that  she  was  a  stranger 
to  the  community  during  the  life  of  her  husband.*  Dumoulin's 

ProhibitioQ  of  gifts  "inter  vivos";  "Anjou,"  289;  "Maiae,"  304.  —Prussian 
"  Undft-cLt,"  2,  1,  381;  StoWe,  IV,  208  recUmatio  usoria''  within  u.  ahait 
delay). —AJao,  Couej/,  1,  1,  etc. 

'  Aa  to  gifts  with  &  reaen'ation  of  the  UB^tfruct  bm  PoUiier,  no.  480. 

'  Desmarei,  70;  "Paris."  296;  Loyael,  121. — 'But  during  the  ppriod  of 
trafluition  when  the  community  was  being  formed,  it  no  doubt  happeaed  tliat 
the  husband  was  allowed  to  diapose  of  tie  community  poaaeasions  by  last 
will  and  testament.  This  ia  what  la  still  done  under  the  "Coiit.  do  Lorraine," 
II,  7.  —  C/.  as  to  the  absolute  community,  Slobbe,  IV,  214. 

'  C/.  00  to  the  law  of  the  present  time.  Basset,  "Thtee,"  1899.  Aa  to  the 
old  German  law  eee  R.  BarUch,  "  R«uht«3telluiLg  der  Fi-au,"  1903,  SwitKt- 
Ifljid;  Hiiber.  op,  ctl, 

*  As  to  the  status  of  the  married  wotnAn  in  general  aee  Chap.  I,  J  144. 
The  wife  living  in  a  atftt«  of  community  has  two  sorts  of  rights:  rights  over 
her  own  posReseiona  and  rights  over  the  eammunity,  ia)  When  the  old 
ideas  na  to  the  disabitity  of  women  were  abandoned  and  immairied  women 
and  widows  were  allowed  to  act  in  the  same  way  &a  men,  —  and  we  may  observ-e 
that  this  did  not  take  place  nilhout  difficulty,  without  some  hesitation  and 
without  incoiwifltenciea,  —  thus  in  Britlany  {'"T.  A.  C,"  537)  the  wife  cannot 
bind  herself  on  behalf  of  third  persona,  whereaa  she  can  do  so  on  behalf  of 
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celebrated  formula,  "Non  est  proprie  socia,  aed  speratur  fore,"' 
is  exaggerated;  and  this  applies  also  to  Pothier's  paraphrase,  "The 
right  which  the  woman  has  ia  looked  upon,  as  long  as  the  annmii- 
nity  lasts,  as  only  an  imperfect  rightjjvy£h.ian^bc  reduced  to  the 
right  to  some  day  share  the  posses«i.ions  which  will  be  found  to 
coqipose  the  communitylif  the  time  oriEnti^ohllion/*  The  wife 
is  systematically  kept  away  from  the  affairs  of  the  community; 
she  is  often  inx^isible,  but  always  present  because  of  her  future 
rights  and  because  of  the  guaranties  with  which  they  are  sur- 
rounded.' One  can  say  Vl^th  regard  to  her,  *s  with  regard  to  a 
person  in  a  partnership  which  has  an  appointed  manager,  that 
her  right  is  "  potius  in  habitu  quam  in  actu."  Furthermore,  there 
are  occasions  when  this  right  is  made  manifest.  This  is  not  ao 
allusion  to  the  cases  in  which  slie  manages  the  affairs  of  the 
household,'  or.  again,  to  the  case  where  she  carries  on  business 
with  the  knowledge  of  her  husband;  her  status  of  a  partner  has 
nothing  to  do  with  her  part  as  mistress  of  the  house,  as  pictures 
show  her,  carrjing  her  keys  and  her  purse  at  her  belt;  the  proof 
is  that  she  plays  this  same  part  under  the  system  which  has  no 
community,  and  that  she  binds  her  husband  under  amilar  condi- 
tions; her  position  in  this  respect  is  that  of  an  individual  "alieni 
juris"  in  the  Roman  law,  a  slave  or  the  son  of  a  family  placed  in 
control  of  a  sum  of  money  or  charged  with  certain  transactions; 

her  himbnjid.  her  father  and  rnother  and  her  cUldren;  elsewhere  she  cannot 
maltc  her  will  withtrnt  the  authoriiatioD  of  her  tmsband;  mania^e  doea  not 
emancipate  her  everywLcre,  —  in  Burgundy  acta  done  wil.houl  authority  arc 
looked  upon  asbem^aguia.-)i  kwhI  cu.-itbm,  etc.,  —  al  that  tim?  one  might  have 
TvroKnized  Che  inarnrd  wciman  as  Ymvias  the  freedom  to  diapose  of  bet  peisaul 
beloDgiiigtf,  to  bind  b^rsclf  «.'iih  rc^iiLrd  l«  them,  Upon  conditiaa  of  Fe»MetiDS 
the  efljoj-ment  of  the  communily ;  the  tendcnty  in  tfaU  direction,  oft^r  tULViDg 
enjoyed  a  eertoiD  amount  of  favor,  camp  l-o  nothing.  The  rmixried  wonuu 
who'wBS  hi'id  to  be  unde'r  a  diiiahility  had  to  be  providwl  with  (he  iiuthority 
of  her  hushand  or  with  the  authority  of  the  law.  —  |fi)  The  same  di><ftl)ilily. 
and  still  more  so  with  regard  to  the  community  righle,  ftir  the  msnaipempiit  of 
(^Diriinunity  iifTuirB  is  left  to  the  husband.  Doe  may  well  aafc,  Ijowhvet.  if  this 
disability  was  absolute. 

'  OtirfMTO/wi.  on  109"PariB,"iio,3,  i^.  (m  37, 1.1;  Po/Aier,oo.4(l7;  Lawibv, 
OB  "PariiB,"  225. 

'  In  the  CuMtoins  wht<;h  admit  of  the  dower  &f  chtHren,  th*?  ivvnKnt  of  tht 
wife  tc  the  Alienation  of  the  hiubund's  pofiseastaits  which  ara  subject  to 
dws  not  deprive  the  i-hildren  of  their  rinhls;  so  that  the  partieipiiiion  of 
wife  in  this  form  of  alienation  bceomes  of  Fittle  uae  and  la  do  longer  very  i. 
found:  Fattiirr,  "Douaire,"  nos.  S5.  343.  Cf.  in  the  existing  hiw,  lh«>  irli 
mrirlflatro  over  the  joinllv  acauircd  property  and  over  the  btlshuid's  mt- 
Bonal  tH-lunginga;  the  wife  ordiaarily  takts  part  in  the  aiieoation  of  tMM 
poBseftaiona,  because  third  party  gr&nteei)  require  tbkt  she  should  |p.n  up 
her  morigagc. 

*  Ihf'tvulin,  on  111  "Parid,"  m.  3,  oalla  ber  the  ageat  cf  the  htiAand; 
Pothi<r,  po.  £74;  Chmtfrnartin,  p.  K4, 
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the  aame  observation  applies  to  the  wife  who  is  a  public  trades- 
woman,' Where  she  appears  as  a  partner  is  when  she  bequeaths 
her  share  of  the  community  and  concurs  with  her  husband  in 
gifts  "inter  vivos"  of  things  which  belong  to  the  community,  and 
also  perhaps  when  she  binds  herself  with  the  authorization  of 
her  husband,'  and  in  this  way  binds  the  community.  Upon  this 
last  point  one  can  only  speak  doubtfully,  because,  as  we  have 
seen,  our  old  authors  did  not  agree  upon  the  part  played  by  the 
wife.  In  the  time  of  Beaumanoir  the  wife  was  also  in\'ested,  as 
matter  of  law,  without  the  authority  of  court,  with  the  powers 
of  the  husband  whene\'er  the  husband  was  not  present  (absence, 
madness,  imprisonment);  but  here  again  we  must  observe  that 
she  was  in  the  same  position  under  the  system  where  there  was  no 
community;  there  were  seen  here  cases  of  necessity  which  made 
the  wife  the  provisional  head  of  the  household.  At  a  later 
date,  the  authority  of  court  was  an  indispensable  thing.^  but 
she  WAS  none  the  less  in  a  restricted  way  at  the  head  of  the 
community.' 

§562.  The  Wife's  FenozLal  B«longlQga.  ^  The  husband  has 
also  the  admlnlBtration  of  th«  wife's  personal  beion£iiiKs;  ^  he 
cannot  be  deprived  of  this  right,  which  belongs  to  him  in  two 
ways;  (a)  first,  by  reason  of  bis  husband's  power,  which  also 
means  that  he  possesses  it  under  the  exclusive  system  of  com- 
munity; [b]  and  then  as  head  of  the  community,  because  it  is 
natural  that,  having  the  enjojinent  of  the  personal  belongings, 
he  should  alao  be  entitled  to  the  administration  of  them.  The 

'  Dtsmarei,  77,  allows  the  wife  to  act  at  law  with  regard  to  her  wagu 
without  the  &uthoriity  of  her  hufib&nd. 

■  Old  ieeda  contiuiung  farmol  authorizations:  Jamont,  "Tb^,"  p.  19 
9a  1151). 

'  This  b  what  led  to  the  saying  that:  "formerly  n  joint  owner  of  the  com- 
iDon  ma^s  from  the  time  of  the  raarrioKG,  in  spile  of  her  rfik  of  o  ftubordinate, 
ehe  no  longer  haa,  in  the  Bixteenth  century,  aaything  but  a  right  in  the  ■com- 
munity which  is  incomplete."  From  a  partner  kept  in  the  backRrounii.  she 
must  have  -descended  to  the  rank  of  a  stmnger..  In  this  oae  will  recoEQiEQ 
"the  fiital  inSuence  of  the  lUimciQ  law,  In  our  opinion  this  iuflueace  has  been 
Krefttly  CKOJi^tTated ;  the  Roin^Ln  law  is  often  nothing  more  than  the  (oirAfpi 
flu  whioh  covers  a  species  of  CiercIiAlKliae  whteh  is  qilitg  &  national  ane,  the 
fMUonablc  mask  with  which  a  theory  mmt  clothe  iuclf  in  ord&r  to  pc-actraC^ 
into  the  )uridi<!al  world. 

•  The  altsolute  prohibition  of  theee  contrasts  between  fl[KiuH;e»  ia  to  be 
accounted  for  by  the  fe-ar  of  indirect  advantages,  and  by  the  idea  of  the  de- 
pendency of  the  woman:  "Gr.  Cout,,"  p.  32L;  uutnoulin.  on  '^Paria,"  156: 
" Paris, '"^ no.  b.Poikur,  "Don.  entre  man,"  no.  78;  "Niv-,'*  23,  27;  "Bourb..'' 
226;  "Norm.,  510;  "Bourg.,"  26  (the  consent  of  the  heirs  presumptive  ia 
vali'tt);  Lebrun,  1,  5,  2,  i,  Cf.  eeparate  maintenance:  Hauriou,  "I'itise," 
1898. 

»  5wiWTOtK*r,  57,  2;  30,  99;  21,  2;  ^'Gr.  Cout.,"  2,  32,  p.  322. 
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result  of  this  is  tbat  the  wife  could  not,  for  example,  keep  fur 
herself  the  management  of  a  part  of  her  inheritance.'  Sep&nite 
estate  formed  hy  contract  makes  its  appearance  only  at  Uic 
end  of  the  Old  Regime;  and  then  it  is  still  extremely  rare,  Tlie 
powers  of  the  huaband  thua  extend  over  all  the  wife's  posses- 
sions,' and,  as  these  possessions  were  all  brought  to  the  huslmiid 
in  order  that  he  should  provide  for  the  expenses  of  the  household, 
one  can  say  that  they  are  all  in  tlie  nature  of  marriage  portiou- 
The  husband  has  the  right  to  lease  tfiem  out  for  the  customarj" 
period  (generally,  itiae  years)  ^  and  upon  condition  that  he  di^ca 
not  act  in  such  a.  way  as  to  defraud  his  wife  of  her  rights.'  He 
can  bring  possessory  actions,  but  not  actions  for  title  to  prop- 
erty,^ nor  can  he  alienate  or  encumber  the  immovaljles  of  liis 
wife  in  any  manner;'  as  Loysel  says,  119,  "As  to  that  wliich 
concerns  ownership,  it  h  necessary  that  both  should  speak,  ac- 
cording to  the  Custom  of  France."  This  rule,  in  use  for  many 
ycare,  was  applied  even  in  countries  where  the  community  was 
not  recognized.  If  it  had  been  infringed,  the  wife  or  her  heirs 
had  the  right  to  reclaim  the  personal  belongmgs  which  had  been 

'  Not  could  the  husbuid  gnuit  its  cnjoyinent,  nor  could  hia  civditon 
distrain  upon  anything  other  Ihain  the  emolumenU  as  they  came  iDUi  eadait- 
ena:  CoquUk.  on  "Niv.,"  107. 

'  A£  IhL-  nobEuntii'i  pocisuiotLi  of  tb«  wife  went  tu  the  liuiibarul  io  Mb 
cspacity  of  guordiaii,  there  arose  th<;  ojjportiinily  to  pay  for  the  Imi-ituj;  iMUtk, 
''Et.  dt  St.  Louiw,''  I,  C«S,  cf.  "mortia  causa,  transfiir:  the  biuliaud  paid 
the  teslty  and  homage,  wjuld  be  known  aa  tufirquiti,  issunl,  <ir  borun.  if  tlic 
eeigniary  wae  a  i]QBrqiusat«,  an  earldom,  et<;. ;  be  eKcrvuwd  tlie  feutlBl  ritchu 
(sumtnona,  feudal  distraint,  prolita,  etc.)i  rights  of  juatiirc  (apnoiotmcnt 
and  diachaJKe  of  officers,  *itc-),  the  righ|«  of  palronagp  (prcsit^nlatioii  lo  eo- 
clefiiofiticaJ  Deneficeft,  boly  wnl^  and  incense,  funoml  derorbliuos,  et«.): 
Polkier,  '■Puias.  niunt.."  .Sti;  "Clr.  Cout,,"  2,  27:  "Olim,"  II,  56,  8;  Lowni, 
118,  178;  "L-d.  Dr-,"444;  "T,  A  C,  Bret,"  233.  C/.  the  quwiion  ofknowinn 
whether  widows  ought  to  pay  [pjilty  and  homage  for  their  dower:  "Cuiut, 
Chat."  78  (ed.  Morlel};  "Coat.  d'Anjou,"  ed.  li.-B..  IV,  182. 

■  CotUra,  "biota,"  179  (duralton  of  the  marriage);  PottMr,  "Puira.  nuuit-" 
SI,  93. 

•  "Paria,"  227.    A  leaae  made  in  advance  by  way  of  anticipaUon  would 

be  ImadaXvai:  liamaiynan.  "Arrfttfe,"  XXXII,  £9,  60  (riKhl  of  renrwinic 
Isaacs  nine  or  eighteen  moniha  before  theilr  exn»tiuD).  CV.  Uto  Civil  Cude, 
1430, 

•  -Ass.  de  Jtfr.,"  "C.  de«  B.."  222;  Beawnanev,  21,  2;  "Cout.  Not.," 
181,  178;  Df^nntei,  20;  "Olim,"  IV,  336;  BoMSarie,  II,  23;  "L.  d.  Dr.." 
75,  581;  J.  Ftiure.  "Imt.,  de  wX  ,"  "ritorat."  no.  2.  — Contra.  "Me-liin." 
214;  ■■Poitou,"  228  (ronlra  to  the  "L.  d.  Dr.,").  —  "Coast.  Chit.,"  25.  80: 
in  CHSC  the  wife  u  sbM^al  the  husband  takes  tJie  poewsfltons  which  cuow 
to  her  by  wav  of  flUceesftioD  and  can  plead  in  her  placf  and  MeuA. 

•  btaurnarwir,  21,  2;  .57,  4;  "  Justice,"  p,  IfiO,  170,  173;  "Gr,  Cout.."  3,  32; 
"T.A.C,  Bret.."  10;  "L.  d.  Dr.,"  308,  484,  581;  "A.C.,  Anjou,"  I.  S7S;  HI, 
400;  StoMr,  IV,  277;  firtU,  841.  In  vertiiiii  Cuntonu  of  Lorratoc,  &n  alitrnuuim 
of  the  perianal  b«loDgiiig.-j  i.-^  only  valid  ii  oirned  put  with  liic  cunsoat  ot 
tlie  relativea  of  the  wile:  Maraal,  40. 
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alienated  from  the  third  party  who  had  acquired  it,  once  the 
marriage  had  been  dissolved,'  —  that  is  to  say,  once  the  enjoy- 
ment of  the  commuTiity  had  come  to  an  end.  However,  if  the 
wife  (post,  §  566}  had  accepted  the  community,  ahe  was  held  in 
her  quality  of  a  member  of  the  community  for  the  obligation 
in  warranty  which  was  incumbent  i^pon  the  husband  wlio  made 
the  sale,  and,  as  a  consequence,  upon  the  community,  So  that 
she  was  compelled  to  restore  to  the  tliird  party  who  had  been 
ousted  half  of  the  price  and  damages.* 

§  oG3.  Thfl  Dissolution  of  th«  Community  results  from  the 
death  (natural  or  civil)  of  one  of  the  spouses,  or  from  the  estab- 
lishment of  separate  estate.* 

§  504.  Continuation  aiter  Death.''  —  After  the  death  of  ODe 
of  the  spouses  the  community  is  dissolved,  as  a  general  rule, 
but  can  be  continued  according  to  certain  Customs  if  no  parti- 
tion takes  place  between  the  survivor  and  the  children.^  —  (A) 
In  the  thirteenth  century  the  continuation  of  the  community, 
which  never  takes  place  excepting  in  the  case  of  commoners,* 

'  tjp  to  this  point  the  widow  was  respected:  "Jostice/'p.  16%  170;  Boataric, 
p.  822;  Ferrihe,  on  "Paris,"  226.  "gl."  1,  no.  4;  Lebrun,2,2.  4,  IS. 

'  Such  U  tho  gnnpral  opinion.  Pothier  has  diM,«ect«l  from  this:  ''Vente," 
no.  179  CE762) :  reclaimiug  of  otie-half.  for  as  to  half  the  ploa  of  wtirrarity  can 
be  urged  against  her;  '■Couimunsmt^,"  no.  253  (LTttii);  reclaiminE  of  the  wliole, 
for  the  hueband  has  exceeded  his  powers,  but  she  bns  t«  pay  back  half  th? 
pun-^haae  price,  which  ahe  hits  unjustly  recdved,  wiclueive  of  a!i  d'ntmgea. 
CJ.  "Puise-  <Ju  man,"  no.  Si;  Cc^iU^,  "Quest-,''  105;  Ferri^i,  on  "Pana," 
226,  etc. 

'  A'biBOoer  when  he  would  have  reached  tlie  nge  of  one  hundred  the  spouse 
who  19  alwenl  ie  presumed  to  be  dead;  the  conununily  is  therefore  dissolved 
when  this  lime  comes;  up  to  that  time  there  ie  occasion  for  Ihf*  putting  in 
poBseaaion  of  the  heir  presumptive  of  the  absent  person  (after  delays  which 
vssy  according  to  the  Ciiatftnia).  The  community  is  then  considered  to  be 
provisionally  dUsolved.  but  if  the  one  who  is  absent  reappejirs,  it  wua  con- 
Btiicred  aa  hining  been  in  continual  existence;  in  fact  the  heir«  of  th^  ab.°eatee 
had  the  power  to  leave  the  present  spouse  in  possession  of  the  wmmunilv 
propertv.  Cf.  the  Civil  Co«e,  124;  se6  Pcrrii^,  Guyat,  etc.;  Potfiiei;  VII, 
274;  Vlil,  106;  sec  Bftloii-iiifT,  post.  "Civil  Status." 

*  Loyad,  3S8  «  saq.;  Laurih-e,  on  "Pario,"  240;  "Gloas.,"  see  "Comm."; 
Renusson,  p.  3;  Pothier,  709:  Pemttre.  on  '•Faris,"  240;  Slobbe,  222,  241- 

'  AIho  in  Germany.  C/.  Slnbhe,  inc.  cti.  and  p.  232  ("eommtiniri  bunonim 
prorogatA,"  "  fortgeactzte  GutergemeinBchaff),  Cf.  the  aimilur  institmioiw 
of  the  "  Verfangenachnft,"  the  "  Alleincrbrccht  dest  Qbcrlcbenden  Ehegatten." 
In  certain  localilictf  the  child  who  hait  ree^cived  bin  s.harc  of  the  community 
property  can  no  longer  have  any  claim  over  the  succesaiou  of  the  Burvivictg 
epouae;  F-kktr,  no.  721,  etc- 

'  Beoumanoir,  21,  B,  The  surviving  HpoUse,  if  n  tloble,  keeps  all  the  po9- 
eesEionsof  the  children  becaiiae  of  (he  ri|?ht  of  guardianship;  thin  maki^  the 
forming  of  an  asuoeintion  by  them  impo«Bible:  "A.  C'.,  Anjou,"  ed.  B.-B., 
II,  228.  We  have  already  seen  thjil  silent  partnerahii)B  among  nobles  were 
rare,  the  "Gr.  Cout.,"  2,  40,  makes  use  of  general  expressions:  "Et,  de  St. 
Louis,"  1,  139,  140,  143.    Decision  of  the  '•Parl.  aus  Bourg-,"  in  1203,  in 
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seems  to  have  been  merely  a  consequence  of  the  community  life ;  ^ 
Uie  facility  with  whicJi  secret  partnerships  were  formed  seema  to 
acciiunt  for  this.^  But,  if  these  were  i^lated  casea,  the  effect 
of  this  fart  would  only  have  been  the  formation  of  a  new  com- 
munity at  the  end  of  the  year  and  a  day;  and  LauriSre  has,  in 
fact,  maintained  that  there  could  be  no  question  of  anj-thing  else 
excepting  a  new  community,'  even  when  there  waa  no  such  inter- 
vening period."  This  proposition  seems  to  be  condemnal  by  the 
texts;  it  is  the  same  commiuiity  which  is  continued  by  operation 
of  the  law  ^  between  the  children  who  have  come  of  age  and  tliose 
who  are  minors,*  With  what  objwt?  They  used  to  say,  to  leave 
to  llie  surviving  spouse  in  the  interest  of  the  family  the  inheritance 
which  was  established  when  the  marriage  took  place.  This  is 
what  sometimes  took  place  under  the  exclusive  system  of  com- 

Lenmx  ie  Liney,  p.  120:  Hiere  enat^  no  asaorintion  between  the  surrivn-  and 
his  ohildrcn,  tor  one  is  head  of  the  hauae  Biiil  the  others  acquire  on  his  bc-hnlf; 
110  assDcIatioD  coiac^  into  eidsLcnce  excepling  one  beLween.  chiliiruu  u/l«r 
the  death  of  the  aun'h-or. 

'  At  leaal  in  the  siitcenth  century  the  condition  of  cohabitation  is  not 
requisite,  and  it  does  out  urdiimrily  exist  between  the  survi^-ing  spouse  wd 
tht  coUutiral  rtlittiniis  of  I'ix  iimit^'caaed  spouse;  "Orl&na,"  216;  "Bciry," 
8, 19;  "Bourbon,"  270.  It  Uonly  lUluded  to  when  there  has.  been  oa  iaveotory 
and  ^krtitlo'B. 

<  The  "  N.  C,  d'Orl^ons."  213,  abolishes  the  use  of  silent  paj-toeratiipa,  wluch 
were  sanctioned  by  art.  180  of  the  "A,  C,"  and  yet  at  the  SAmc  time  it  iip- 
tiolds  the  c^rj-iog  on  of  the  conunututy  in  ita  Art.  216,  betwwn  ttte  surviving 
gpoui^e  who  is  not  n  noble  und  his  heirs  nhether  minors  or  not,  and  wbeUner 
they  be  despcodants  or  col  laterals. 

*  Lallril^^e  re(tsoQ.i  a»  followa:  (n)  the  survivor  who  i^  a  ni>Gfc  admioistmlor 
has  not  a  risht  to  [ii:ike  u  di^iMml  of  the  property  anch  its  the  husbftntl  haa, 
he  beioK  the  hcAil  of  the  commuailv;  {h]  the  members  of  the  community 
(ire  not  the  same:  (.-vcr>'thing  acquired  by  eiihcr  of  the  epouees  kocs  to  nuike 
up  a  port  ti  the  conjugal  uomraunity;  wlmt  lit  acquired  by  the  children  Joes 
□ot  go  into  the  (»atuiucd  community.  —  This  lost  remark  was  perhaps  not 
correct  with  regani  lo  the  old  Iaw.  qJ.  "Gr.  Cout.,"  p.  371..  The  fimi  remark 
is  uorret'tj  but  it  doca  not  prove  ULythiiig  o^oin^t  tno  mcuntaining  of  the  com- 
muiuty;  in  thia  there  is  immething  wluch  is  Mialugous  to  \ha  German  "  VVr- 
raogensrhaTt." 

*  Btautnanoir,  21,  S,  docs  out  mention  tlie  condition  of  a  year  and  a  day. 
but  he  Heems  to  di-<maii>d  it  (iirther  od.  21,  25.  It  is  true  that  one  is  jwititinl 
in  asldng  whether  he  iltieR  not  admit  that  a.  new  commuiuty  is  fonnra,  21.  d; 
"Gr.  Cout  ."  p.  266  )thi>  irurviviur  remains  in  poeficesioD  a  year  and  a  day 
without  iTniking  imy  inventory:  the  heirtt  can  claim  the  conununity), 

»  "Bourb.,"  270;  '-Orl,  A.  C.,"  182;  "N.  C,"  216;  ■'MaiDe,"^2I6;  "CA. 
Perche."  106,  etc. 

*  Does  the  eammunity  continue  to  tfvsl  oven  with  the  heirs  who  ar?  not 
the  de^^fpndantfl  of  the  i)r«t»w«afled  apou-sp?  Certain  of  the  Customs  declans 
that  tliiu  is  the  ease,  but  we  have  our  i3oubt3  as  to  wtietber  they  rcaUv  rvp- 
rwent  the  old  law:  -Moniartti*."  0.  3;  ''ISern-."  8,  19;  "Bourb.."  270;  *'tta»« 
ioiv."  bA:  "Orl.."  2Ifl;  - ChAleauneuf  et  TMin.,"  70;  "Meli"  tawn,  6.  9. 
To  theeontrary  VMlel.  p.  787.  —  C/.  "Gr.  Cotit.."  2,  40,  pp.  365,  971 ;  ''A.  C. 
Anjou,"  ed.  fi.-S..  U.  230;  IV,  203;  "Poitou."  2M;  "Cambrai,''  7,  11;  "A«. 
de  J^r.,"  "C.  dea  B./'  c.  187. 
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nmnity,  without  there  being  any  question,  consequently,  of  com- 
munity properly  so  called.  This  is  also  what  took  place  under  the 
community  system  to  which  the  old  institution  adapted  itself 
as  well  as  it  could.  If  the  survivor  of  the  spouses  happened  to 
be  the  father,  It  was  natural  that  fiis  children  who  were  under 
his  authority  should  not  afTeot  his  position.  —  at  least,  dup- 
ing their  minority;  if  it  were  the  mother,  the  same  solution, 
which  made  her  the  head  of  the  community,  was  less  easy  to 
justify.  Nevertheless,  it  was  often  to  the  interest  of  all  not 
to  parcel  the  conjugal  inlieritance  by  exercising  the  right  of 
dower. 

The  continued  community  included,  besides  the  possessions  which 
had  been  part  of  the  community  during  the  marriage,  acquests 
which  had  been  mode  after  the  dissolution  of  the  marriage  by  the 
surviving  spouse.  To  compensate  for  this,  the  acquests  made  by 
the  children  were  scarcely  ever  included  in  this  community  (be- 
cause they  did  not  arise  from  the  income  of  the  community,  which 
was  all  in  the  hands  of  the  sur'V'iving  spouse,  and  they  could  not 
be  the  result  thenceforth  of  anything  but  personal  gifts).  However 
this  may  have  been,  the  surviving  spouse  had  the  same  powers 
as  the  husband  had  during  the  marriage.  Thus  the  undow  as 
well  as  the  widower  was  in  charge  of  the  community  affairs; 
the  co-operation  of  the  children  waa  required  for  acts  of  disposal 
affecting  the  personal  belongings  which  would  come  back  to  them, 
just  as  during  the  marriage  the  co-operation  of  the  wife  was  neces- 
sary for  acts  analogous  to  these.  All  the  children  together  only 
counted  as  one  person,  which  does  not  agree  very  well  with  the 
manner  in  wluch  secret  partnerships  are  organized.  If  one  of  the 
children  died  without  iiisue  his  share  went  to  the  others  by  right 
of  increase,  mthout  there  being  any  possible  question  as  to  the 
inheritance  or  as  to  any  right  for  the  benefit  of  the  surviving 
spouse. 

The  continued  community  came  to  an  end  at  the  death  of  the 
spouse  or  a  second  marriage;  and,  according  to  certain  Customs, 
upon  a  partition  which  was  carried  out  at  the  demand  of  the  chil- 
dren when  they  had  come  of  age;  or,  in  certain  localities,  by  the 
s^r^^^^ng  spouse.  In  a  case  where  the  sur\'ivor  remarried,  the  new 
community  estajjUshed  between  him  and  tlie  new  spouse  was 
grafted  upon  the  old  community  in  such  a  way  as  to  form  a  com^ 
munity  with  three  heads,  —  the  new  spouse  and  the  children  of 
the  second  marriage  only  counting  as  one  person.  This  ii>  what 
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was  failed  the  "continuation  of  a  composite  community,"  aa  con- 
trasted witli  the  continuation  of  the  simple  community.' 

(B)  In  the  aixtesiitb  century  secret  communities  disappeared; 
the  continuation  of  the  community  should  have  disappeared  with 
them,  all  the  more  so  as  the  old  institution  from  which  it  was  de- 
rived had  for  a  long  tim<e  ceased  to  exist.  The  Custom  of  Paris, 
however,  preiserved  it  under  the  head  of  "a  penalty  afiainst  the 
sun'iving  spouse,"  whether  a  member  of  the  nobility  or  a  com- 
moner, who  had  neglected  to  make  an  inventory,  and  only  for  the 
benefit  of  minor  children.  Through  his  own  fault,  the  surviving 
spouse  ran  a  risk  of  depriving  the  children  of  the  community  share 
of  the  predeceased  spouse.  The  children  were  authorized  to 
claim  one-half  of  the  movables  and  acquests  which  were  found  in 
his  possession  at  the  time  when  they  acted.  In  this  way  he  eould 
not  enrich  himself  to  their  detriment,  because  he  ow.'ed  them  a 
part  of  the  advantages  which  accrued  to  himself.'  But  the  rem- 
edy was  wone  than  the  evil.  It  resulted  in  the  most  extreme 
complications  in  the  regulating  of  the  respective  interests  of  the 
parties,  especially  in  the  case  of  the  community  with  tliree  heiida. 

§  565,  Th«  SflparAt«  Est&ta  (JudifiiaJ)  Is  one  of  the  most 
powerful  guaranties  which  were  created  for  the  benefit  of  the 
wife  against  the  bad  administration  of  the  husband;  in  fact,  it 
brings  to  bear  upon  the  power  of  the  husband  a  more  serious 
check  than  renunciation  of  community  or  benefit  of  emohiment. 
It  was  not  recognized  at  first*  even  as  a  consequence  of  domestic 
separation  (post,  S§  567).  According  to  Beaumanoir,  57,  2 
and  4,  the  Mife  only  had  a  right  in  a  case  of  divorce  to  sufficient 
support  for  her  maintenance,  assuming  that  the  separation  had 
been  pronounced  in  her  favor;*  if  it  were  pronounced  against  her, 

'  Benvirmnoir,  21,  8  (Mmmunity  with  thrw  or  four  memhcTB,  acntrding  u 
to  whether  there  has  b<«Q  a  niwiiid  ora  third  marriaRtii;  "Olim,"  IV,  UTfl; 
"Gr.  tout.,'*  p.  371.  —  C/.  SicUy,  Pertile.  HIj  359;  ■  .Messina,"  7  (tlw  share 
of  th«  spouse  who  baa  married  tnice,  at  death  ia  divided  into  hal\'es  Bjuoog  the 
children  of  the  iiret  and  apcond  marriagra).  —  Slobbe.  IV,  2SS. 

'  "Pftris,  A,  C./'  118;  "S.  C,"  240;  PrfAier,  no,  769,  et«.;  Ciril  Code  ol 
L«wi-r  Canada,  It  depended  upon  the  choice  «l  tb«  cht]dr(*n  u  to 

?h(-ih<;r  the  coniiiiuiiiit)'  t^h'^uld  be  cam^  on  or  not;  if  th.ry  decidal  in  fftvor 
o(  its  disKiijiitiftni  ut  the  (ifith,  it  wm  difficult  tor  iht»  to  pp&ve  of  wh»\  tho 
community  had  conaisted :  "Arr.,"  of  Lamoimon,  20, 114  W  *ta. 

'  Btnumatunr,  57,  4:  the  wil*  is  piven  by  law  "some  cl  the  oonunututy 
po«¥t*si<}ii*  for  her  eupporl ;,  but  not  vnvn  then"  i»  no  di^nsinn  pithcr  Iiv  hnlvoi  at 
by  (|tiarl«rB,"  5:  she  loses  what  she  ha.■^  rpri.'i»'«l  if  s-he  k'iid^  aii  evil  liJe;  PtrtiU, 
ril.  350.    Long  before  (Jus  ihc  de  J^r,"  "C.  des  B.,"  171,  172.  took 

Crrtniitlons  for  ihe  preservation  of  dower,  when  the  huahiind  imiMmavhrd 
imst-tf:  but  there  b  no  question  of  a  partitioa  of  thr  cummutuiy:  VvMtit 
p.  790;  "T.  A.  C,  Bret.,"  82,  215.  At  the  ^lune  time  the  ■■Olim,"  III,  IS2 
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it  carried  vnth  it  the  loas  of  dower  and  of  her  share  of  the  com- 
munity.^ In  Boutillier's  "Somme  Rural,"  if  the  husband  loses 
his  fortune,  the  wife  asks  for  a  separation  of  bed  and  board,  or  a 
portion  of  his  poss^ions.' 

The  principal  form  of  judicial  separate  estate  was  borrowed 
from  the  Roman  law  towards  the  sixteenth  centurj'.^  It  was 
Sanctioned  by  Art-  224  of  the  Reformed  Custom  of  Paris.  It 
was  granted  to  tlie  mfe*  in  a  rather  discretionary  marmer,  starting 
from  the  Roman  idea  that  the  marriage  portion  was  endangered 
by  the  disorder  of  the  husband's  affairs,  "Vergit  ad  inopiam." 
The  wife  who  was  given  a  separation  took  back  her  personal  be- 
longings; but  it  was  doubted  whether  she  should  have  her  share  of 
the  community.  The  very  fact  that  the  separation  had  taken 
place  led  to  the  assumption  that  the  community  was  a  bad  one,^ 
However,  practice  granted  her  this  privilege,  for  the  wife  had  a 
chance  to  get  back  the  remains  of  her  fortune  in  movables  ia 
what  was  left  of  the  common  assets. — Separate  estate  wa3 
regulated  by  the  courts  in  such  a  way  as  to  safeguard  all  the 
interests  of  the  wife  without  doing  any  injury  to  third  persons.' 
It  could  only  result  from  a  Judgment;  if  it  were  done  in  a  friendly 
Way  it  would  have  allowed  of  too  many  pretenses  and  too  much 
deceit.  This  judgment  itself  had  to  be  surrounded  with  pub- 
licity (for  it  retroaeted  to  the  day  when  the  separation  was  asked 

1301),  eave  the  Tdfe  divorc^  by  the  Church  hef  "bona  immobilia  et 
I>aiBphenialia."    C/,  Dig.  X,  4,  20;  I,  4,  10. 

'  "Gr.  Cout.,"  2,  32,  p.  322;  "Jostice,"  pp.  217,  219  (one  profita  by  the 
foolishness  of  the  othar);  Polhier,  no.  507. 

»  Boularic,  II,  8;  "h.  d.  Dr.,"  223;  "Olitn."  iw.  cit.;  "Gr.  Cnut.,"  2,  32. 

»  Dig.,  24,  3,  24;  "Nov^"97,6;  Zoyaei,  126.  3fl5;  "Orldaa^,"  ISS;  "A.C., 
Erot,,"  408.  etc.;  Argoti>  III,  20.  Fioflet,  p.  790,  and  Gtwjon,  VIl,  370,  cite 
adocumrnt  of  the  year  1366  dealing  with  a  BCp&rste  estate  ikt  kw,  DeanaTea, 
129,  dues  act  provide  for  ft  ciiae  of  this  sort;  Slobbe,  IV,  215. 

*  Some  of  the  Customs  allow  the  liusbaad  to  obtain  eApiLTate  munt^oiailCQ 
B^iost  the  wife,  because  of  the  olTenaes  conirmtted  by  her  and  the  rthspoasi- 
bility  which  he  incura  ("Maine,"  14.5:  "Anjou,"  160).  To  tho.  sttme  (jffcut 
Lebnin,  3,  1,  II,  who  cites  aji  Order  of  1S02  of  the  Purliainent  oi  Paria  pro- 
nouncing a  aeimrate  aiaintt^nance  for  a  liusband  whoae  wife  waa  involved  ia 
114  actions,  Tiiiti  opioiun  did  not  prevail.  Separate  mainteniuice  wo^  nuule: 
a  privilege  of  the  wtfe'a,  under  the  iu&uence  of  Roman  tradition  and  upoa 
the  haftit)  that  it  was  a  remedy  for  abiiaee  of  the  hiisbiuid'a  power,  a  me&ne  of 
preventing  the  htuband  from  squiLadering  the  uoarrioge  portion:  Fothier, 
Bo.  513,    Genaim  law  is  atnira  to  thU. 

'  Lauri^re  niftintaiQs  (hat  acceptance  of  th£  conimiiruty  ia  in  (lii^t  oppoel- 
toon  to  aespartite  maintenance.    To  the  contrary  Lehrua,  etc 

■  Regulating;  Order  of  1555  (Normandy),  ClaimB  made  aKainiKt  the  Statea 
General  of  1614  (Pkot,  "Hist,  dea  Et.  gea.,"  IV,  09);  Ordinance  of  1629, 
143,  193;  Edict  of  Sept.,  1703;  "Arr."  of  Lamaigrion,  29,  71  s£  teq.;  Pocliier 
no,  51B.  Local  reflations,  for  example  at  Orlf'ana.  As  to  the  wives  01 
trftdera,  c/.  Ordinance  of  ie73.  Tit.  S;  Ywllet,  p.  TM. 
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for,  SO  83  to  avoid  the  complete  loss  of  the  hmbaQd's  fortune)  and 
it  had  to  be  carried  out  witliout  fraud.  The  effect  of  the  sei>anition 
was  that  the  position  of  the  wife  was  found  to  be  greatly  changwl. 
Once  more  in  control  of  her  fortune,  she  had,  acwrding  to  eoriain 
Customs,  its  free  disposal,  just  aa  though  she  had  not  been  mar- 
ried.' The  eonimon  Customary'  law,  without  going  as  far  as  this, 
at  least  allowed  her  the  enjojment  and  the  administration  of  her 
possessions,  but  charged  with  pajing  to  her  husband  a  portion  of 
her  income  to  cover  the  exjiensea  of  the  household.'  The  re-estali- 
Ibhment  of  the  community  was  possible  if  both  spouses  gave  their 
Cfinsetit  to  it;  but  it  had  to  be  estiLblished  by  means  of  a  notarial 
deed,  excepting  in  the  case  of  a  separation  of  bed  and  board,  in 
which  case  it  resulted  from  the  re-establishment  of  the  community 
life." 

§  oG(3.  Rifht  ot  the  Wiffi  to  chooaa  between  Acceptance  mad 
Renunciation.  —  A  partner  cannot  choose  l>etween  acccpUiiice 
and  repudiation  of  the  partnership  when  the  latter  is  dissolved;  Ke 
takes  his  share  in  the  benefits  and  losses.  It  is  otherB-ise  with 
heirs  called  to  a  succession;  they  have  the  choice  between  two 
courses,  —  either  to  accept  or  to  renounce.  The  wife  living  in  a 
commmiity  is  treated  rather  as  an  heir  than  as  a  paTfher;  sheTTas 
tlic  power  to  renounce  her  share  of  the  community  m  order  to 
escape  the  consequences  of  fhe  husband's  bad  administration.  By 
this  meaiiB,  after  this  choice  has  taken  place,  she  mat^^lieRelf  a 
stranger  to  the  partnersliip  when  the  liabilities  are  greater  than 
the  assets.  They  went  even  further  than  this;  she  was  authorized 
to  make  an  agreement  to  the  effect  that  when  she  made  a  renun^ 
ciation  she  should  be  able  to  withdraw  what  she  had  contributed; 
this  is  the  "  clause  of  the  retaking  of  the  share  contributed  free  and 

t  "Bourbon."  170,  Z12;  " MonUrgis,"  8.  ft;  "Ehinoia"  58;  "Sedan."  97; 
VioileC,  p  790.  When  aeparat*  matntraance  is  decrem,  the  wifn  may  ba 
given  a.  genera]  aiitliority  t«  alrenHii?  her  poweraioiw,  ftooordioK  W  certain  _I 
the  CusUiuis:  "Uetry."  1.  21;  "Fliindre";  see  Ouyol:  Paamier,  "tnnl,.'* 
p.  370.  There  are  aonae  who  CDDclude  froin  the  "Or.  Cout,.  2,  40.  p.  371, 
that  Uie  apou9e9,  by  mRking  a  divisioD  or  a  pro'teet  within  a  ycu  and  a  dayi 
were  thereupon  granted  Bepori\t<5  mainienaaw;  we  belifve  thut  a  tlivisimi 
or  a  protest  «f  such  a  natiiro  as  to  do  au-&y  Kith  the  enininunil^  mnld  on\f 
be  cairiwi  out  by  the  relalivpti,  w>iich  the  "  Or.  Cout."  also  mcntiona, 

'  Loynel.  126.  Thcrr  werp  two  views  %e  to  the  statua  of  the  wife  who  wav 
separated  from  her  htishand:  there  art'  »*yme  who  wtnUd  aOow  her  to  diapoM 
of  her  morablea  ivithout  r(!fitrictii>n,  at  leni^t  fcir  a  consideration,  and  alao  ta 
bind  herself  with  regard  to  her  immovables;  olherB  not  vishiiut  lo  allow  ber 
to  dispose  of  her  inovnbW  e.\rcptiiiK  t(>  supply  her  needs  and  i«  allow  htr 
only  to  contract  elight  obligatioua  not  exceeiing  in  amount  the  value  of  tha 
movables. 

»  R4:tn>wtive  eflMt;  "Orltfans,"  199;  PMier,  no.  524. 
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desir." '  Leaving  aside  a  clause  as  exorbitant  as  this,  let  u&  note 
the  fart  that  the  right  to  renounce  was  justified  by  sa>-iTig  with 
Dumoiilin:  "Marito  tiou  licet  onerare  propria  uxuris,"  li  the 
wife  had  not  been  able  to  renourife  the  conamunity  she  would 
have  been  liable  to  pay  the  debts  of  the  husband  which  were  at 
the  same  time  debts  oF  the  community.  Personal  belongings 
would  have  been  seized  and  the  husband  would  have  indirectly 
succeeded  in  depriving  ber  of  them.  The  reouiiciation  of  com- 
munity was  regulated  in  the  same  way  as  reminctation  of  succes- 
sion. It  had  to  take  place  at  law  or  by  notarial  deed.  The  period 
granted  within  which  to  make  it  and  which  v&ried.  according  to 
the  Customs  was,  according  to  Loj-sel,  forty  days  from  the  time 
of  the  inventory;  and  the  inventory  itself  had  to  be  made  witlun 
forty  days  of  the  death;  "The  term  of  forty  days  and  forty  nights 
was  the  one  generally  in  use  among  the  French,"  The  Ordinance 
of  16(37,  T.  VII,  Art,  5,  gave  tlie  wife  three  months  and  forty  dftvs 
within  which  to  make  an  inventory  and  come  to  her  decision.  At 
the  end  of  this  time  she  luat  her  plea  for  delay,  which  up  to  that 
time  she  had  a  right  to  set  up  in  opposition  to  the  creditors  of  the 
community;  hut  no£  her  right  to  repudiate. 

During  the  fourteenth  century  the  renouncing  ia  presented 
under  the  form  of  a  symbolical  act  consisting  in  the  tJirowing  of 
the  belt,  the  purse  and  the  keys  of  the  widow  upon  the  grave  of 
the  deceased,  ns  soon  as  the  body  has  been  put  into  the  grave; 
having  done'  this,  the  widow  had  to  take  care  not  to  return  t<i  the 
"house  where  movables  are."  but  to  go  away  and  ''live  some- 
where else."  She  should  oaJy  take  with  her  her  regular  dress. 
Under  th^  conditions  she  was  "clear  of  the  debts  forever."' 
Thia  ceremony,  performed  aa  it  was  without  any  delay  and 
without  any  time  having  been  taken  for  reflection,  bears  witness 

'  CJ.  OesmnrcK,  129.  Contrary  to  Lebrfin'n  oriinion  the  wi/e  should  then 
pay  her  debta  contracted  previous  to  the  luarrioge.  There  was  &  tt-cilency 
to  make  of  liaa  a  typical  clause:  LoueC,  S>.,  39,  9;  Argon,  111,  6;  "AJT^"  of 
ZflwtwVion,  23,  37. 

'  "Gr.  Cout.,"  p.  375:  Leeoq,  "Q.,"  131;  "A.  C,  B(.urg«,"  3;  Boularit, 
II.  21:  "Bourg.  A.  C.,"38,39;  '•N,C.,"  4,  20  (ChaiaaneuM,  p.  748);  D'Afkert/, 
"Spicil.."  III.  721;  /-oysri,  132  (hialorical  cxamplM);  Paaquter,  "Rech.,'' 
IV,  8;  Raffiuau,  see  "Clefs,  Ccintures,"  In  tiie  aixbeenth  century  thia  uaa^e 
was  still  to  be  found  in  certain  of  the  Customs:  "  Vicliy,"  ".Meaux,"  "Ixir- 
raine."  2  3,  etc.  Oerttiany:  "SchtusRclrenht"  or  "  Manleirocht ":  Sfoi&e, 
S  22 1 ,  —  Ho  doubt  the  wiclnw  could  alio  make  a  rcniunciation,  at  law  in  ciwes 
where  there  was  soma  obslttcle  in  the  way  of  the  carryijig  out  of  the  customary 
ceremony  at  the  grai  e;  thus  a  "  Fragm.  d'un  Rdpert.  de  juriapr.  Faruicimc 
nu  XV*  e.,"  ?bovs  ber  lo  us  pluiog  her  girdl«,  ber  purse  and  ber  keya  upoa 
the  provost's  de^^.  It  Tt-&a  fin  ensy  tr^itioa  from  this  to  &  mere  decbra- 
tion:  BriU, 
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to  the  nidimentary  condition  of  this  institution.  Vihat  did  the 
renunciation  to  the  community  consist  of  at  tlu5  time?  Did  it 
ejcist  at  all?  What  is  its  origin?  Upon  this  emhan-assing question  ' 
let  us  observe  first  of  all  tliat  the  reason  which  was  invoked  ui  the 
sixteenth  century  in  order  to  justify  the  renunciation  did  not  exist 
at  the  beginning  of  the  Customary  period;  in  fact,  the  personal 
belonging  could  not  be  distrained  upon.  The  husband  might 
get  himself  into  debt,  but  he  could  not  by  this  mean»  succeed 
in  indirectly  alienating  the  persona)  bclnngiags  of  his  wife,  or  in 
a  general  way  in  alienating  the  immovabJcs  which  she  possessed. 
If  she  made  no  Venunciation,  at  the  most  the  wife  would  have 
been  Uable  to  be  sued  with  respect  to  her  future  movables,  and 
especially  the  income  of  her  personal  belongings.  This  is  an  evil, 
undoubtedly;  at  the  same  time,  it  is  a  lesser  evil  than  if  she  had 
been  dispossessed  of  her  lands.  With  creditors  who  were  a  little 
tolerant,  and  whose  uiterests  often  compelled  tliem  to  be  patient, 
we  can  eonorave  of  a  system  of  community  without  renunciation. 

The  question  is  whether,  in  fact,  it  existed.  Our  old  authors 
thought  so.  They  believed  that  the  right  of  renunciation  was 
tmknown  originally,  but  that  it  was  introduced  for  the  benefit  of 
the  widows  of  the  nobility,  at  the  time  of  the  crusaders,  wlio 
had  sunk  their  fortunes  and  those  of  their  ui\'es  in  order  to  go  to 
the  Holy  Land  to  fight.  ITiis  privilege  would  then  have  belongeil 
to  the  wi'\'e5  of  the  crusaders,  and  later  to  the  i^ives  of  the  nobles, 
and  finally,  by  a  last  step,  to  the  wives  of  the  cotninoners.  The 
first  trace  of  this  explanation  is  to  be  found  in  a  pdS3Age  of  the 
"Grand  Coutumier  de  France,"  that  is  to  say,  in  a  work  written  a 
long  time  after  the  crusades.  Absolutely  no  conteno^mry  testi- 
mony confirms  it.*  No  one  accepts  it  to^lay.  There  is,  moreover, 
a  point  to  which  sufficient  attenlifin  had  not  been  giveji;  the  texts 
previous  to  the  fifteenth  and  sixteenth  centuries  are  not  c«noeroed 
nith  renunciations  to  the  community  looked  upon  as  an  indivisible 
whole;  they  only  speak  of  renunciations  of  mo^'able&; '  in  abandon- 

1  The  outltoTS  are  ver7  muob  dn-ide^I:  Lvytel,  132.  113;  GitumlKiae,  312: 
iofrwiajre,  286;   Tard^.  op.  eti,;  GuilAierWoj,  Vh,"  IS83,  iS9  (wrf 

aii»lysit<  of  the  t«xta);  Oiauon,  VII,  371;  VioOet,  785;  StMc,  i  221.  232 

»  "Gr  Cout,"  p.  375.  C/.  note  by  Charmdar,  h.  1.;  Biiinv,  -Priv- 
d«  croUfe,"  "Tbtoe,"'  1900.  —  Cf.  MaiUart.  ''Cout.  d'Artoia,"  p.  815?  Lvgid, 
112. 

*  SometiniM  it  is  a  queetiaO  of  the  reQunoisticin  of  the  portion  cf  Um 

movahloi  which  ought  to  revert  to  the  wife,  amt  eom^Utnee  of  toe  renuaciaiioa 
of  all  tlie  mavubles  i  referenre-ltgiM^vof  ibc  noble  apouaej:  "Or.  Gout ."  p.  375; 
■■Coii5t.  de  fief."  Utc.  c£i.;  J.  Ucoq,  131;  BoutarK,  II,  11;  "A.  C.  Cluimp./ 
12;  "Pam,  A.  C„"  115,  U6;  "N.  C,"  ?37  e<  tat.;  "Count,  de  VeenL,"  WT; 
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ing  her  share  of  the  movables  the  wife  freed  herself  from  the  debts; 
this  did  not  prevent  lier  from  having  a  half  of  the  property  acquired 
jointly,'  On  the  other  hand,  the  renunciation  of  movables  is  only 
allowed  to  the  nife  of  a  noble,'  Upon  both  these  points  the  law 
changed,.  The  Old  Custom  of  Paris,  115,  did  not  yet  give  the 
right  of  renunciation  to  the  widow  of  a  commoner."  It  is  only  in 
the  Reformed  Custom,  237,  tliat  it  was  saiK-tioned,  in  conformity 
with  the  doctrine  of  Dumoulin.  We  do  not  know  exactly  at  what 
period  the  renunciation,  instead  of  being  ,kiS|ited  to  movabies, 
alTeeted  the  whole  community.  Certain  m^dHnSApf  the  "  Grand 
Coutumier"  mention  the  renuneiatioa^l^^^^BB  and  property 
acquired  jointly.  There  13  reason  tojBpBwHBre  it  was  towards 
the  end  of  the  fourteenth  eentanflpHE,|ijj&  change  took  place/ 

"A.  C,  Rcarrlie,"  p.  110.    The  rqnu&tii^LltMi  .W.-i:-n  makea  ita  appeafaiice 


under  the  sjateta  where  there  ia  no 
all  the  movabLea  with  the  pow^  t.'. 
mnvAbles  are  conftrrwi  iip.mTlift> 
of  the  children.    We  h>' 
towanls  the  muintuhin  >'  - 
0/  the  Bpouses. 

IB; 


'■Olim, 
kcTilanrr  inc 
92;  "ywlun," 
Art.  24;  th.' 
D.  Morice, 


rj.. 
de 

in 
a  I' 


2(1! 

It  -. 


.ixitly,  ivhen  tlie  aurvivor  lEikeB 
■ ,  .-ely  of  thcra.  wherefLs  the  ini- 
.  tlw  rraeTvaljcin  of  the  rights 
„at  this  remarkable  t«adeoay 
in.herita.nce  at  the  death  of  ooe 

\  C,  Chump.."  12:  does  the  word  in- 
jointly  acquired  nroperty?  Cf.  ''Vitry, 
I.:,,  Bret,,"  315;  OrdiQiLaceof  JohnV,  1420, 
.uJuiiL-.  -  .-liall  not  have  any  right  to  the  acqueeta; 
Vm.  ^-        n»;  "Coust.  de  Verm.,"  307, 
'"SJUOT;  Dei™rw,  153;  "Cout,  Not.,'' 15,  83;  Soutan*, 
"\-»;;,'-Td,  H.Ib..  I.  4S3;  II.  338j  III,  334;  IV,  ^1.  S";*- 
nimncifttiijas  bv  princesses  in  the  fo«rt*enth  and  RftMnth 
looked  upon  irith  diHrB-vor.    In  Burgundy  the  mfe 
,|q.rii,-etl  of  her  dower,  her  fumiahed  trhamber  and  her 
,  I.  .;  Loynd,  398  (forEfterly  loas  of  the  mutual  ptt);  ConJ. 

'"^'^r  .■™) ;  "A.  C,  Poitou,"  GuHhiermoz.  p.  497.  —  The  clause 
■.el  by  whii^fa  the  wife  preventwl  herself  from  iDaking 
iVi'inilv  was  held  to  be  illegal;  cf.  however.  "Orleans, 
iiniiiicing  had  beeumo  one  of  a  public  naturf.  — 
of  the  wife's;  her  heirs  could  [ay  no  claim  to 
'  -I  "i^ie  ui  the  marriage  contracl.    Some  Orders 
li  lo,  l.jfl7;  '■Orleans,"  204)  allowed  them 
5£0.  —  The  extpnsion  of  thia  nght_in 
not  ftatuTttlly  belong  to  the  wife  living 
joh  she  only  attwned  with  diffiL-uHy. 
Louiffltiis  mabilia  et  debila  ease 
tnctation;  '•Gr.  Cout,"  p.  331; 
wife  held  I'lnhle  to  pay  the 
ith  her  husband,  aJthough 


nt  ri.'iti>ii[i 
J-ectiuna  s 
[  community^ 
_Ja  of  the  four.---— 
_t"  alao  encludes  tlW  . 
Cy.  also  "Gr.  Co 
-Sritriicted  by  her  jointly  , 
fniovablfta  have  been  confisca 
( ihc  printed  editions  of  the  "0 
vablcs  is  dealt  with,  bui  in  sevi 


'p.  375,  only  the  renunciation 
inuscripts  both  the  movablea 
^TiSnay'Ji-quii^'^pTopeVly  a^  mWoBe^^  "  Costumes  de 

rTab'rirfB^  by  the  'T.r.  Cout.."'  p.  298).  '  B,  Ch.,"  2d  .  V  56  the  wife 
miuL  all  the  movable  possessiolK  and  >dl  the  husbands  deh^  ^^"^ 
fZgeaaiona  of  everr  kind  wliigh  «he  and  her  husband  f^ve  beW  (e^cec^ 
'fcr  dower);  this  inaeBnite  formula  does  not  seem  to  take  the  immovablea 
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This  was.,  moreover,  perfectly  logical;  for  the  day  when  immov- 
ables became  a  pledge  fwr  the  creditors,  the  wife  could  no  longer 
withhold  her  share  of  the  jointly  acquired  property  without  con-i 
tributiiig  to  the  debts,'  The  di\'is.ion  of  the  community  into  twoi 
portions,  movables  and  jointly  acquired  property,  has  in  St  noth-j 
ing  contradictory  to  the  very  old  law;  it  is  about  the  same  as  thsj 
distinction  which  is  made  svith  relation  to  succession  between  th« 
heirs  to  the  movables  and  the  heirs  to  the  personal  belongings. 


It  is  not  3o 
seema  to  be' 
was  conferre 
vain;  for  it  see..  ~ 
the  onJy  people  wh 
villein  has  ready  mo. 
a  right  which  they  exe 
ers.    By  supposing  (ante,  ^ 
nally  u&ed  by  the  nobihtj-  i 
solved  in  a  rather  satisfactory  ii. 
owner  of  possesdons  or  a  partner 
making  a  renunciation;'  on  the  othi 
a  iHtble  was  entitled  to  a  riglit  by  s 


ain  why  the  renunciation  of  movable9| 
the  nobility  alone.   If  it  is  a  favor  that 
one  has  to  seek  the  motive  for  it  in 
to  believe  that  the  nobility  were 
t,  in  spite  of  the  proverb,  "The 
'nee  has  never  a  sou";  if  it  is 
Id  also  belong  to  common- 
community  was  not  origi- 
wo^ij/^^  found  to  be 
if  a  community  i 
.oner  fromJ 
who  wusj 
jell  he  wnsj 


free  to  give  up.*   It  b  true  that  this  thi 

inUi  Ai-i-ount;  cf.  BmiC/iric.  II.  21;  "C.  de  Verm./'  203 
Iiu.D(l  in  u  (iix^uuient  daUnt  liuring  the  latler  part  uf  tb< 
tlie  "NVjlablea  PninLa  cle  Tuaiige  dc  France,"  tU.  Hiin. 
T(i,  mix  CflUt.  Jc  I'ariri,"  Isi.j,  the  wnunrintion  is  app' 
at  the  beKuuuuiji,  to  movabtc^.  and  in  unotlier  pan 
jointly  acquired  property.    It  muat  therefore  be  at 
takes  plaf^;  the  oabl^  widgw,  in  order  to  be  free 
rcridiince  th»  movable  and  the  a.cque«U)  nt  oa 
BoiiTK  ,  "  I  {Gim^id.  11,268);  "  AC,  Berry,"  J5 
jointiy  ftirmiiirwl  property  and  debts).    Gl  ' 
the  rpnunciikltoa  of  the  noble  wife  ia  liini^ 
d'lin  rt'pcrt,  de  jurispr.  I'iriB,  jm  XV« 
Idtor  it  us^iiiinbs  a  much  mure  geDi^rol  rda 
the  "t>)m."of  1510,  SiK.  llj,  rr-.{iii(4ii^ 
acquireil  property. 


21.; 
iva§t  of  ] 


Itftly :  the  i^airdiniaQ  and  I 
357)or  U)c  ftcqu«et«;  in  view 
'  It  was  poofiible  U>  mt: 
ment  for  the  beaefit  o/  ca 
come  tTOical  ones  and  wh" .. 
DuiiifiiJiii,  on  "  Montar.^,"  S, 
Hcaumnttoir,  13,  9,  deof: 


r  the  ren  unci  ationi 
itccts  her  personiJ  bclL 
KRiatioi!  and  the  beneJitl 

r  '  -..iivfiijnpd  b_v  iSlC 

Oj^sd.  .i'Ji)  I  .■-jtiL'ndtf'i  to  indiide  the\ 

.     ,    ,   "iat  the  widow  can  chooae  aa  to  wheL 

will  liiwv«  nil  the  roovnblea  and  sU  tbe  debu  to  tho  han  of  her  huBbnl 
take  her  dowor  frp«  and  dear,  or  wheihei  slie  will  lake  her  ahareof  the  nic 

and  debla,    He  docs  not  maki;  any  diutinction  between  the  noble  wifo  

commoni^r.  On  the  other  hand  he  makes  no  nlluaian  to  the  share  of  the  , 
Required  property  which  coines  buk  to  the  widow  (cf.  14,  29j.    Nor  is 
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iDg  her  share  of  the  movables  the  n-ife  freed  herself  from  the  debts; 
tbis  did  not  prevent  her  from  having  a  half  of  the  property  A«]uired 
iointly.'  On  the  other  hand,  the  renunciation  of  movables  is  only 
allowed  to  the  wife  of  a  noble.'  L'pon  both  these  points  the  law 
changed.  The  Old  Custom  of  Paris.  115,  did  not  yet  give  the 
right  of  renunciation  to  the  mdow  of  a  commoner.'  It  is  only  in 
the  Reformed  Custom,  237,  that  it  was  sanctioned,  in  conformity 
with  the  doctrine  of  Dumoulin.  We  do  not  know  exactly  at  what 
period  the  renunciation,  instead  of  being  United  to  movables, 
affected  the  whole  community.  Certain  maauscnnls  of  the  "  G  rand 
Coutumier"  mention  the  renunciation  of  movables  and  property 
acquired  jointly.  There  is  reason  tCK-beJieve  that  it  was  towards 
the  end  of  the  fourteenth  century  th»t.thJ4.ehange  took  place.' 

"A.  C,  Kcardie,"  p.  110.  The  rqi«i]a*)»tiMi  wt-en  makes  ils  ippe-axancp 
under  the  Byatem  where  there  is  up  conuniujitv,  when  the  siirxivor  tu.kea 
all  the  movables  with  the  pcrei  to  distmw  freely  of  ihem,  whereas  the  im- 
movables are  conferred  upon  BiAl.  Oui  Tilh  the  re^ervalioD  of  the  ri^t^ 
of  the  cluldrea.  We^  have.  aJmtdx  noinied  out  thin  remitrkable  tendency 
towards  the  mainiUmng  of  ibt  unity  Hi  the  inheritance  &t  the  death  of  one 
of  the  spouses. 

1  "OSni."  a  24ACm  12fl#V  Mvl  ;'A.  C.  Champ.,"  12:  docs  the  word  in- 
heritanee.  incluae  toe  onaro  ol  tile  jointly  acquired  propertv?  <V-  "Vitn-," 
92i  " Sedan, ■;»«  BnlUa-\ir^£r  A,  C  ,  Bret  ,"  315;  Ordinanceof  John  V,  1420, 
Art.  24:  th»  nife  -^v*  'enounces  frhiill  oot  have  any  rieht  to  the  &cque£ta; 
D.  Morice.  II.  m^)    I^ns,  A.  C."  115;  "Coust.  de  Verm.,"  307. 

A,a,E«.,"  33,  207;  Dcs-mitti,  153;  "Cout.  Not,,'' 15.  83;  Bouttric, 
I,  20;  "A.  C^Anjou," ed.  S.-B.,  I,  483;  II,  III.  334;  IV,  201.  duil- 
kitrMot^  D-  500:  Tifumciati'nnfi  by  princp^ses  in  the  fourteenth  &n<{  fifteenth 
crtiTiW**.  -Thor  were  lookrd  upon  with  disfavor.  In  Burpiady  the  wife 
"wfcn'  rawunvftj 'ifttfi  deprived  of  her  dower,  her  furaished  chamber  and  her 
nnp  vid  j(?wria)  mtc.:  Lo]/sel,  3Q&  (formerly  loaa  of  the  mutual  giftj;  "Conf. 
de  ftutnoii,    p  .t^  et  ttq. 

'  IxnoA.  il»(DrfcMme);".^  C.,Poitou,''(?tiflAjemj()i.p.497.  — Theelftiise 
in  hdniMTTajie "wfttoKt  by  which  the  wife  prevented  herself  from  tnakinn 
a  rem^'rrtipo-of  pTg  eotiUfcunUy  waj  held  to  be  illegal ;  cf,  however,  "Ort^aos," 
201.'  "nins  tn  tftirw  orfwioancing  had  become  one  of  a  public  nature.  — 
It  ni.«.6Tit  B  pnaoMgTaflrt  of  the  wife's;  her  heira  could  ky  no  claim  to 
it  tiUQ^-UT  Tirtniexir  »«rT*ciB  Suuse  in  the  marriaKc  contract.  Some  Orders 
of  trie  BUBWmth  mrtip^  ipf  A(**  15,  1567;  "Orl^ana,"  204)  allowed  them 
ihe-pmrwaf  rcnounriiyr.  /'aB^'oo.  550,  — The  extension  of  this  righl  in 
Uiow  twii,fift-ection3show#T»BlhaftitjBd  not  naturally  belong  to  the  wife  liv-ing 
tn  1  stsw  of  community , "It  riffle  Vbich  she  only  allained  with  difficulty. 

TJip  foruitila  of  the  fo»ir1e«itlj  century:  "(ionqd.'iestijs  tnobiha  et  debits  esae 
WKummv,"  alio  excludes  the  idff*  oT  1,  nnunr-i&lion:  "Gr.  Cout.,"  p.  321; 
j.  fc«*i^83,  Cf.  also  "Gr.  Coin.,  p.  9t9  nie  wife  held  hable  to  pay  the 
SeW*  p6ntract-©a  by  her  jointly  aaO  swrerBfly-^rith  her  huaband,  although 
all  jrij  movables  have  been  confiscated- 

St  the  printed  editions  of  the  "Gr.  Gp«^  p.  375,  only  (he  renunciaiion 
cr  movables  is  dealt  with,  but  in  severu'nianuscHptfl  both  the  movables 
Kna  The  jointly  acquired  property  ar?  mentioned.  In  the  "Coualuraes  de 
nfl  Cabndaed  by  the  "Or  Cout.."  p.  29.S).  "  B,  Ch.,"  2d  a,.  V.  56.  the  wife 
rrvunces  all  the  movable  po^sessiona  and  all  the  huabsnd'a  debu  and  all 
posseflsions  of  ever>'  kind  which  5hc  and  her  husband  have  held  (except- 
or ber  dower)  j  tbis  inaefioite  formula  does  not  seem  to  take  the  immov&blea 
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This  was,  moreover,  perfectly  lopcal;  for  the  day  when  immov- 
ables became  a  pledge  for  the  creditors,  the  wife  could  no  longer 
withhold  her  share  of  the  jointly  acquired  property  without  con- 
tributing to  the  debts.'  The  division  of  the  community  into  two 
portions,  mo^'ables  and  jointly  acquired  property,  has  in  it  noth- 
ing contradictory'  to  the  ver>-  old  law;  it  is  about  the  same  it  the 
distinction  w  hich  is  made  with  relation  to  succession  between  the 
heirs  to  the  movables  and  the  heirs  to  the  personal  belongings. 
It  is  not  so.eKSj'  tn  explain  why  the  renunciation  of  movables 
seems  to  befesm-eu  fOj  the  nobility  alone.  If  it  is  a  favor  that 
was  conferred  Upon  thCUl.  one  has  to  seek  the  motive  for  it  in 
vain;  for  it  seems^ry  dtflfftuh  to  believe  that  the  nobility  were 
the  only  people  who^t  ntto  iebt,  in  spite  of  the  proverb,  "The 
■villein  has  ready  monfti;^*  nrtialft prince  has  never  a  sou";  if  it  is 
a  right  which  they  exeftgst.  V  sbfmld  also  belong  to  conunon- 
ers.  By  supposing  (an<f,  |  fi£4  Him^  At  community  was  not  origi- 
nally used  by  the  nobilit>'  njf  .prorieoi  woutff  be  found  to  be 
soh-ed  in  a  rather  satisfactory  maimer;  the  status  of  a  community 
owner  of  posse^ons  or  a  partner  pnihinited  p#tomoner  from 
making  a  renunciation;*  on  the  other  baifd,  tht  sBnuse  who  was 
a  noble  was  entitled  to  a  right  by  sunjvoistrip  which  he  was 
free  to  give  up.'  It  is  true  that  this  thfliBrj'  'of  i)is  historj*  of 

into  ttceount;  ef.  Bnutaric.  II,  21;  "C.  de  Verm,,"  203  if^sM  Oi"  Of  "(Tier 
hand  in  a  dcicutiw'ni  doled  during  ihe  laller  pari  o(  tb«  CaurLacn'*  •»Qitu>". 
the  '■Xoltibles  Foials  de  I'usiipe  de  France,  '  ed.  Bctrdw  -^"i  '"lies 
r^]  BUI  Caul,  de  Paris,"  1840,  the  reniincial ion  is  appltmil>  O-  X^Hnfrnph, 
at  the  beginning,  to  niovablies.  and  in  another  paragrw^Vi  fij^  c  ■•  .-to  tlie 
jointly  aequired  property.  It  must  therefore  be  at  ihuJw.*  i^".  chajitte 
takes  place,  the  noble  mdov,  in  order  to  be  free  -"^  rjev  •>  Ibe.(V*nt». shatii j 
renounce  the  movables  and  the  arquests  at  ODe  anri  UuLuim.turur  A  C, 
BourR  ,"  I  (Giraud.  II,  25S);  '  A.C.,  Berry."  ST-twrwac'Ji'luri  oi  .iae.^iiiovV-le.% 
jointly  arquired  property  and  debt?),    Glratmi  ,K>i'-««i  ir- '*urb, 

Ihr  renunciation  ol  the  nnbie  wife  limif^  to  be*"  umer  effnen*  "TVapm. 
d'uo  rn-jitrl.  de  jurispr.  Paris,  au  XV*  s."  f^.  **J  "j.-P-  21.  'Ltrte . ''fsira 
later  il  a.-siuae*  a  much  more  Rtneril  f-Tn"lje3»r^  Qi*  Trovosl  of  TVfu-  <  V 
tic  "Coyl."  of  1510,  Art.  115,  r^^uii^  AgA  UxtJerwin-'Jatipa  lUsg  Atl«rl.jatlttJy 
fccquired  property. 

■  Italy :  the  Sardinian  andlstrvn  ttat<iUft,alJ<ni:theT«nunciatioTtIF«r'J^  fli^ 
357)ot  the  acquests;  in  view  ofAusuinm'e  pmlpctsher  personal  be>aii£ini- 

■  Il  was  poafible  to  iDtrodiic::^  ih^  ten  uncial  ion  and  the  beneSttu  citioCii- 
tneni  for  the  benefit  of  comnnmers iby  mean-H  of  spwial  claasrs  ifbfti  be- 
came txpical  onES  and  irhieb  in  the  end  w^re  eanctioned  by  thf  ta^Vins: 
Vuntoiihn.  on  "Montarpi."  h,  SijixJ.yw/,  390  (eit«ndcd  lo  incJude  thelieir!^ 

*  /Jfai/nwijoi>,  13,  9,  declares  lljal  the  widow  can  choose  as  to  wfietnHf  >iie 
will  leave  all  the  movables  and  all  the  debl^  to  the  heirs  o!  her  hu^bumiiBAd 
takv  her  dower  free  and  clear  or  whether  she  will  lake  her  ehare  of  the  mtwuT'tM 
and  debt?.  He  do»  not  make  any  diitiDction  between  the  noble  wife  ana  iHc 
eomiooner.  On  tb^  other  hand  be  malies  do  allusion  to  the  share  of  the  jottuJy 
acquired  property  which  comes  back  to  the  vidon  (qf.  H,  29).    Nor  is  there 
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of  recompensBB  rests  upon  a  strict  distinction  between  the  in- 
heritances of  the  two  spouses  and  that  of  the  comrnunity.  It  can 
be  summed  up  in  the  principle  that  neither  one  of  them  should 
be  enriched  at  the  expense  of  the  other;  this  assume  that  tliey 
tuch  have  their  own  special  accounts  and  their  assets  and  liabili- 
ties clearly  distinguished  from  one  another.  The  very  old  law- 
knew  nothing  of  this  complication.  In  the  thirteenth  ceiitury 
there  was  no  question  either  of  "  reprisal  "  or  of  recompense.  It 
was  especially  in  case^  where  the  persona.!  belongings  were  alien- 
ated that  recompenses  were  due  from  the  community.  Now,  it 
was  formerly'  the  principle  that  the  price  of  the  personal  belong- 
ing which  had  been  alienated  should  form  part  of  the  community 
by  way  of  movable  and  without  indemnity.  Thus  it  was  said  that 
"the  husband  should  get  up  three  times  in  the  night  in  order  to 
sell  the  property  of  his  wife."  '  lie  gained  the  power  of  disposing 
of  the  price,  just  as  of  other  communal  movables,  and  when  the 
partition  took  place  he  took  one-half  of  the  price,  rndoubtedly. 
alienation  was  not  possihle  unless  the  wife  gave  her  consent;  but 
how  many  times  did  ahe  not  yield  to  the  pressure  brought  to  bear 
upon  ber  by  her  husband?  If  recompenses  due  from  the  com- 
munity to  the  spouses  were  not  known,  still  more  was  it  the  case 
with  regard  to  recompenses  due  from  the  spouses  to  the  community 
in  a  case  where  valuable  assets  were  taken  from  the  funds  of 
the  ct)mmunity  in  order  to  acquire  or  to  improve  personal  be- 
longings. In  so  far  as  the  husband  had  done  nothing  more  than 
make  U3e  of  his  powers,  he  was  free,  in  fact,  to  dissipate  the  pos- 
sesftton^  of  the  community,  "a  fortiori,"  to  make  use  of  tlieni  for 
his  own  ad\  antage  or  for  the  advantage  of  his  wife. 

This  old  law  had  the  defect  of  attacking  the  prindple  of  the 
preservation  of  personal  belongings  in  the  family  and  the  pro- 
hibition of  gifts  between  spouses.  It  could  only  have  been  per- 
mitted at  a  period  when  legislation  was  not  very  well  fixed  in  the 
direction  of  the  pruhibition  of  gifts  betfl-een  spouses,*  as  witness 
the  usage  of  the  mutual  gift  and  the  benefit  resultipp  from  the 
conferring  of  the  wife's  movables  upon  the  husband,  under  the  ex- 
clusive system  of  community,  and  of  the  mingling  of  the  mo\'uMey 

'  "Or.  Cout.."  2.  K;  "L.  d,  Dr.."  2S5;  "Lorraine,"  2,  IS;  Uyttt.  116 
{nilewhiphliaabeendi»Cftrded),  C/.  "T-  A,  C.  Bret,,"  215, 211. —  The  prin- 
ciple: "res  BucoiMlit  in  locum  pret.ii  et  pretium  in  locum  rei";  Stabht,  IV, 
274.— "JoatiM,"  p.  242;  Frentnnt,  "Thtee,"  IS99. 

»  Bmumanoir,  70:  "Montfort '"  149;  "Maine,"  314;  "Aaveigne,"  14,  SS 
and  4IS;  "'Att.,"  oI  Lajnoignon,  iXXll. 
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of  the  spouses  under  the  regular  community  system.  In  time  new 
priDciples  came  to  be  introduced.  "By  means  of  a  clever  system 
of  reprisal  and  of  recompe&Be,"  says  Gide,  "they  succeeded  in 
reconciling  these  two  iirecondlable  things,  the  mingUng  of  the 
inheritances  of  the  spouses  and  the  preservation  of  each  one 
of  them  intact."  They  were  all  the  more  concerned  to  prevent 
reciprocal  g^ns  by  spouses,  to  which  the  system  of  com- 
munity indirectly  lent  itself,  because  they  were  not  freely  con- 
sented to,  and  because  the  spouses  had  sometimes  not  even  given 
them  any  thought,  and  thu5  found  themselves  to  be  making  gifts 
unthout  knowing  it.  The  danger  waa  especially  great  for  the 
wife;  in  fact,  the  husband  virtually  passessed  the  right  of  in- 
vesting the  community  possesions,  for  the  benefit  of  his  own 
personal  inheritance;  still  more  was  he  hable  to  abuse  his  in- 
fluence over  his  wife  in  order  to  induce  her  to  alienate  her 
personal  belongings. 

In  law  the  theory  of  recompense  may  be  of  service  to  the  hus- 
band; in  fact,  it  constitutes  a  new  guarantee  for  the  ben^'fit  of  the 
wife,  a  means  of  protecting  her  against  her  husband,  an  essential 
part  of  that  system  of  coupter-checlca  whjch  goes  to  make  up  the 
community.  It  comes  to  light  in  some  few  cuse^  after  the  four- 
teenth century,  but  it  does  not  reach  its  full  development  until  the 
period  of  the  drawing  up  of  the  Customs.' 

i  5G8.  Thft  Sum*.  —  (A)  itecompcnscs  due  from  the  Comrnunity, 
for  example,  movables  converted  into  money,  the  price  paid  for 
personal  belongings  alienated,  the  bujing  back  of  rents  belonging 
to  one  of  the  spouses.^  —  (I)  Mmabhs  invcsUd  as  a  Fund.  The 
investment  of  the  funds  of  the  marriage  portion,  that  is  to  aay, 
their  conversion  into  immovables,  which  was  in  use  in  countries 
of  written  law,  hefe  furniallea  a  precedent  from  which  the  people 
in  th«  countries  of  Customs  drew  their  inspiration,  In  12G9  a 
charter  of  Saint  Louis  retating  to  the  marriage  of  his  niece,  Blanche 
d'iVrtois,'  sets  forth  that  a  part  of  the  marriage  portion  should  be 

'  CY.  fts  to  Gerraioi  Inw,  Stohhe,  IV,  230. 

'  The  rifiht  to  the  retiomppnae  15  a!l  the  moro  natural  in  thia  case,  because 
the  rent  eaa  he  bough.t  back  in  spite  oi  the  spouse  who  oniw  it;  it  La  agMnat 
bit!  will  thi>t  Yiis  pentnnal  bc^lun^ngs  obaDg<?(l  into  community  belongingij. 
CoiiBeqaently  thia  can  he  extendwi  to  inelude  other  hypothcticttl  caaies. 

'  (7.  this  very  impartant  dcied  in  L.  Deliale,  "\l6in.  s.  Its  op^r.  fiu&nci^rea 
dea  Tcmplicra,'*^  ISSfl  C'Aca-l.  Inscr.,"  XXXIU,  2d  p.),  p.  105;  Jomonf, 
"Tlifee,"  p.  44  ((■/.  investment  in  Britl-afty  before  the  end  of  the  thirteenth 
century);  J.  Lecwf,  q.  83;  ii  is  a  matter  of  the  investment  of  the  funds  of" 
the  marriage  portion  ^nd  not  of  a  sum  of  money  giveti  by  the  huabaad  to  tho 
wife;  /fofnua,  "Dec,"  209;  ^ucAc,  "N.  R.  H,;*  1884,  W9, 
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deposited  at  the  Temple  in  Paris  in  ord«r  to  be  invested  in  lands 
or  rents  through  a  relative  or  a  third  party  to  be  designated  In  the 
future;  the  remainder  sliouid  be  paid  over  to  the  husband  to  di*- 
pose  of  at  his  pleasure,  but  at  the  disaolution  of  the  marriage  he 
was  held  bound  to  restore  the  sum  which  he  ha<l  received.  In  the 
first  case  the  reprisal  took  place  in  kind,  jjust  as  though  the  wi/e 
had  contributed  as  a  part  of  her  marriage  portion  the  immovable 
which  had  been  bought  out  of  its  funds.''  In  the  second  case,  one 
can  say  that  she  had  a  right  to  a  recompense  by  virtue  of  a  clause 
in  the  contract  of  marriage.^  The  right  of  the  wife  to  take  pos- 
session of  the  property  of  the  htisbaud  until  she  should  liave 
been  paid  was  often  stipulated  for;  in  this  w^y  the  pa>TDeiit  of 
the  recompense  was  assured.'  —  (11)  Reinpesiment  and  Rectmpeme. 
(a)  Agreemenls  for  rptnvestmeni  (frequent  from  tile  fourteentli 
century).*  In  contracts  of  marriage  or  upon  the  alienation  of  a 
persona!  belonging  it  could  be  agreed  that  the  price  should  be  in- 
vested with  the  object  of  obtaining  another  immovable,  whicii 
was  intended  to  be  subrogated  to  the  former  one,  —  that  is  to  say, 
to  take  its  place;  this  operation  was  too  much  like  an  investment 
of  the  funds,  of  the  marriage  portion  not  to  be  looked  upon  as  law- 
ful. In  default  of  precedents  in  this  direction,  they  should  nat- 
urally have  been  led  to  the  iflea  of  subrogation  by  the  simple  and 
practical  case  of  an  exchange;  the  reinvestment  is  in  the  last 
analysis  only  an  exchange  divided  into  tvco  distinct  acts,  separated 
by  a  longer  or  shorter  interval  of  time.  If  there  was  oo  clauise  of 
reinvestment,  the  spouse  had  no  right  originally  to  the  recovery 

I  The  husband  should  nwear  when  he  withdrava  the  money  liuA  it  wSl 
he  useA  mthout  fr&ad  t«  pay  the  purohaA«  pric«  of  &  piece  of  loml  wlu«h  hu 
alma.iv  bwQ  bought.  Cf.  "Gr.  Coul.,"  2,  32;  Lef«^,ia;  Voyaet,  3M;  CeqmlU, 
on  '•tiW."  23,  12;  "Quest.."  112. 

*  If  the  invffilinenl  had  not  bcco  made  at  llio  Lime  of  t}w  cUssolution  uf 
the  marria^,  the  vnic  cvulr!  take  bnck  the  amount  of  the  marnn^  porttan, 
occordine  tu  the  Ch&rl«r  of  ISt.  LouU.  the  contn9vcrey  on  ihu  quealian 
in  Lem.  S3,  /./,.  "Amienfi,"  1249,  Art.  70;  "N.  C,  Paris."  93;  Lagnl. 
391.  —  "Arr.,"  of  Lanwifmrn.  29,  9. 

»  "Olim."  II,  96,  31  {m  1277);  P.  *  FonUiitm,  16,  S,  Tbw*  llwn 
istc  eHSt^^ncc  n  contr^t-lien  on  the  husband's  pooseasiona  (cdthicf  over  all 
of  them,  or  over  some  of  them  only);  they  were  rot  aside  to  bt  used  tar  the 
reatcifiTig  of  the  niarriiiiKe  portion.  This  was  a  public  nam  of  immni^lai 
which  wjLs  cjirripcl  out  undpr  the  three  forma  of  sale  willi  rMlempliua,  thi 
engagement  nn*l  the  obligiition.  9w  JS  427,  42S.  In  "  N'ivemaifl,"  23,  II 
the  COT) tract -lien  is  still  .conjidered  as  a  sale  in  the  sixtaeAth  century,  ana 
it  carriea  with  it  transfer  of  ownership:  117,     Cf.  IX;  Coqutitrt 

"Qaeal.,"  Hi.  Cf.  "Bourg."  4.  17;  Itouhier,  I,  187;  Bnjfwau.  bod  -As^ 
sinial."  Aa  to  the  acAt"  in  Brittany  and  the  "  ooosigamoDt"  in  XanBaady^ 
BMiOWier.  "Thfee."  p.  110  (bibl,). 

*  "Meliffi,"  255;  277;  "Auwrre,"  197,  «0. 

852 


Topic  *] 


SYSTEMS  OP  COMMUNITY 


[§  5GS 


of  the  price,'  (b)  Reinveetmmt  independent  of  all  agreeitieni? 
The  validity  of  the  reinvestment  was  now  not  made  depeudtiiit  on 
a  preliminapy  contract;  from  the  fourteentli  century,  at  least,  this 
is  the  case.'  In  the  last  stage  of  the  old  law  reinvestment  was  pos- 
sible under  the  following  conditions:  Ist.  A  declaration  upon  the 
acquiring  that  it  is  made  mth  the  funds  resulting  from  the  aliena- 
tion of  a  personal  belonging,  and  that  it  is  made  iii  order  to  take 
the  place  of  a  reinvestment.*  2d.  In  case  of  a  reinvestment  in 
the  interest  of  the  wife,  an  acceptanee  by  her,  the  acceptaiiee 
Ijein^  no  longer  possible  once  the  community  had  been  dissolved.^ 
(c)  Securily  on  ihe  communiiy  ■possessiojut  and  on  those  of  the  his- 
hand.  Instead  of  proceeding  to  a  reinvestment,  on  acquiring 
of  property  belonging  to  third  parties,  the  hutiband  may  grant 
to  his  wife  the  jointly  acquired  property  of  the  community,  or 
even  certain  of  his  own  belongings,  for  the  price  of  the  personal 
belonging  which  has  been  alienated.'  Instead  of  making  her  a 
grant  in  ownership,  he  may  content  Iiiinself  with  conferring  upon 
her  a  security  on  these  possessions;  if  these  transactions  are 

1  Id  hifl  "Qu.h"  1.  J.  Lecoq  aakn  the  "pretitim  rei  hereditariat  reputari 
debcat  heroditoffium. '  Equity  would  require  "pretium  Iwo  rei  euuc«'<Jit"i 
tte  custom  ia  otherwise. 

1  The  reinveetmeot  clauae  am-ed  to  give  a.  right  to  &  recompca^e;  when 
this  right  was  recognized,  even  if  there  wrri!  no  ngreemont  to  that,  offeot,  it 
allnwed  the  wife  li»  ask  for  Heparate  mMntP-aaneii,  if,  b-Miiiise  the  iijiirewnHnt 
E^liauld  not  hav«  been  carried  out  her  uuuriiLge  portion  wm  fuuiid  to  bo  in 
daoger  of  being  lost. 

*  "Gr,  Cout.."  p.  321:  the  huabond  declaica  before  the  iuilge  that  he  ia 
about  t«  buy  a  piece  of  liind  to  take  the  plact  of  Lis  peraoiiat  belonging  wiiich 
he  has  alieuatetl ;  if  ttus  declaration  ia  roade,  the  new  inhcritivblc  piece  of  prop- 
erty will  not  be  a  piece  of  jointly  acmiired  property.    '■■  Joetice,    p.  242. 

*  Lcbru'i,  3,  2,  1,  2,  69.  Bui  cf.  Patkicr,  d-o.  188;  "Arr.,"  of  Lamifi^<m, 
29,  5:i. 

»  Lhipieasit,  1,  p.  447.  Cf.  the  Civil  Code,  1425.  The  property  having 
been  left  at  the  community's  risk,  it  would  hardly  be  cquitiLble  for  the  mfo 
to  be  able  to  take  away  from  the  community  the  advantages  resulriiig  from 
any  inorea.'^e  in  value  whieh  may  have  taken  place.  It  it  were  made  at  the 
right  time,  the  wife's  acceptance  had  a.  retroactive  effect:  lyAgmsseau,  27th 
"plaid P<itliierr  no,  200.  CJ.  LabbS,  "Ratific.  dea  actea  d'un  gfirant 
d'affairea."  IS58.  —  Bai^et,  "Dr.  do  jual,,"  XXI,  300. 

*  With  the  price  received  from  the  atienation  oi  one  of  the  personal  beloaK- 
iaf}i,  the  husbund  acquired  an  iiRunovablt.-,  and  after  having  aono  ao  he  made 
n  dt'clarttlion  of  rein  vestment  (LnnU'iid  of  iptdiing  it  at  the  time  of  arrquiring). 
There  thus  tootc  plaee  a  tran-^formation  of  a  piece  of  jointly  acquired  properly 
into  a  personal  belonging  without  third  parties  ha«ng  any  notice  giv«i  them: 
the  retraactiventjaa  which  would  have  in  the  meanwhile  caused  catabluihiNl 
riRhis  to  accrue  to  the  advantage  of  third  parties  could  therefore  not  be  rec- 
ognized. Cf.  Lebnsn,  p.  372-Louel.  "R.,"  30;  Le  freslrc,  tl,  83.  -  In  favor 
of  rclraattivity  are  cil«d:  Ditntovlin,  on  "Bourb.,"  23S.  and  "Bloia,"  2tf4. 
This  last  test  merely  establishea  the  right  of  the  wife  to  a  recompeiL'ie :  Gun 
CoquQle  oa  "Niv.,"  rights  of  married  pereons,  art.  12;  Layaeau,  "D^guerp,," 
I,  S;  ef.  "Lorraiiie,"  2,  K;  Baangr^y,  47;  Loyael,  117,  120. 

853 


I  568)       SYSTEM  or  PROPEurt  between  arocsES     [Chap.  V 


alSowetl  for  the  investment  of  the  funds  of  the  marriage  portion, 
it  is  hard  to  sf*  why  t!iey  should  be  forbidden  in  the  case  of  rein- 
vestment' id)  Dumoulih  maintains  in  the  sixt&enth  century  that 
the  husband  was  authorized  to  acknowlettge  afterwards  the  right 
of  thiB  n-ife  to  a  recompense  independent  of  any  contract  of  re- 
investment or  of  security,  (e)  Finally,  the  Custom  of  Paris  ot 
1580,  Art.  232,  sanctioned*  the  right  of  the  wife  to  a  recom- 
pense, a  le^I  reinvestment  or  "  reprisal "  in  the  absence  of  any 
cnntract  or  recognition  on  the  part  of  the  husband.'  Its  rule  wu3 
extended  by  the  courts  to  those  Customs  which  ^^ere  silent  or 
even  hostile. 

The  principle  of  reprisal  once  having  been  admitted,  the  courts 
had  to  determine  upon  the  manner  in  which  it  should  be  exer- 
cised. Various  systems  were  suggested,  —  that  of  the  implied 
security  on  the  jointly  acquired  property  of  the  community, 
and,  in  default  of  this,  of  the  persona!  belongin^ra  of  the  hus- 
band;* that  of  the  "  half-funds,"  which  made  an  ordinary  claim 
of  one-half  of  the  part-  retained  for  the  wife;'  and,  finally,  that 
of  "previous  deductions,"  which  prevailed.'   The  wife,  before 

'  On  23S  "Bourb  ";  "BIoU,"  164. 

*  If  it  b  ODE  of  the  wife's  inunovables  which  b  &]ieitftt«!  ahe  stipulates 
that  tht^  biuband  shall  inv^t  the  price,  "Olim,"  I,  149,  4  (reinvesUaent 
in  his  own  inheritable  properly  in  kind),  or  pbe  she  di?nuuids  that  her  hiJ»l>aad 
proiiiiae  her  an  iniliemnity  to  be  previously  deducted  from  the  rommunity. 
j.  LccoQ,  q.  I .  From  before  the  time  of  the  reforminft  of  the  "  Com.  de  Park," 
there  were  Ordem  which  adjudged  thut  the  ^M;on]p^■Il^l.■  must  legally  l>e  siveo 
for  rcQt^  of  the  wife's  which  were  b^uglil  back.  It  Koa  &ko  tbought  tidvuable 
to  etipulutc  ifl  marriage  contrftcU  that  aii  the  peraonal  bdon^nsi  <4  ibe  wife 
without  any  distiivTtion  should  be  reinvestod;  thc!n>  wu  na  dean  to  mnkfl 
a  purchase  ot  inherit&nc>i<9  obligntory,  but  merely  to  rwervo  a  wrompciw. 
It  wtia  this  clikiisG  which  hfid  become  a  typical  one,  which  the  "Coui.  da 
Parift"  implied  {1580,  232). 

'  Art.  232;  Loxtel,  "R"  30;  Renuatan.  "Propres."  4.  S,  5  lOMm  of  1574, 
1579). —  Some  ol  (he  Customs,  however.  stiD  excluded  the  reinvnrtnuBt. 
if  it.  were  not  atipulfti.ed  for:  "Bloia,"  1&4;  "Lormine,"  2,  16;  '■Raaeigaj, 
46,  tic;  "Arr.,"  of  Lnmoijmn,  2fl,  90. 

•  Leuet.  "R.,"  30;  Pocquft  de  Liv.,  "Fiefs."  3,  5,  3.  Cf.  Charmdat.  I, 
p.  367,  Tlie  jurispruilence  of  the  scA-entecnth  wntury  rcjiwtt^l  this  sy^iom 
Ulld^r  the  prctcjtt  that  siibTogati'On.  was  a  ntirmw  interpret aT ion  of  the  Kw: 
Rousseau  ae  Lae.,  "Hemplai/'  In  reality  it  vr&s  beeause  the  tnortg&ge  hafi 
taken  the  |)luce  of  the  oontmct-lifn. 

*  The  possessions  of  l.hn  eoreuniinily  are  divided  into  hfilvcs  betw>««  tha 
spouses.  Each  une  t&king  hiLlf  of  the  community  paid  theniselvee.  becauM 
of  the  mingling  of  the  property.  nn»»-half  of  their  elaim.  to  the  ottier 
half,  each  spouse  vtah  a  creditor  of  the  other  (the  wife  hnvin^c  n  mortsaiCR). 
The  chum  at  maturity  became  part  of  another  rommunity,  h'itiK  imatn] 
aa  a  movable.  With  tliia  sj^tcm  the  recourse  and  actions  between  the  npouaoa 
were  tw  numeroiw;  "T,  A.  C,  Brtt,"  217,  218,  230;  381. 

•  Thp system  of  half-funds  rccidla  the  time  wlien  (.hprp  w«ipe  no  i^tOfrtjV im». 
The  eyatein  of  pre\-ioua  deduetionH  for  the  benefit  of  the  wife  may  b*  wwi- 
Bidered  aa  a  simple  mothod  of  payment  instituted  for  greater  simplicity  ia 
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any  partition,  deducted  from  the  community  specific  thinf^  rep- 
resenting a  value  corresponding  to  the  amount  to  which  she  had  a 
right;  if  the  community  possessions  were  not  sufficient,  she  could 
th«n  take  them  out  of  the  inheritance  of  the  husband.  Upon 
his  side,  the  husband  only  exercised  his  right  of  reprisal  on 
that  which  was  left  of  the  community  after  the  wife  had  been 
paid;  he  was  never  allowed  to  take  the  personal  belongings  of  the 
wife  {even  by  virtue  of  a  special  clause).  In  this  respect  the  wife 
thus  found  herstlf  more  favored  than  the  husband,  a  new  measure 
of  protection  in  her  favor.'  If  she  was  placed  Ijefore  the  husband, 
should  she  not  also  be  preferred  to  the  creditors  of  the  fx>mmunity 
in  the  exercise  of  these  reprisals?  Reinvestment  assured  her  this 
preference,  for  the  possessions  which  were  acquired  by  force  of 
the  reinvestment  were  substituted  for  her  personal  belongings 
which  had  been  alienated;  she  was  regarded  as  hainng  always 
posaessfrd  it,  and  this  Bction  put  to  one  side  the  creditors  of  the 
community.  Jf  there  were  no  reinvestment  she  could  not  call 
herself  owner;  she  could  only  prraent  herself  in  the  quality  of  a 
creditor  to  the  amount  of  her  personal  belongings,  and  as  such  she 
came  in  at  so  much  in  the  pound  with  the  creditors  of  the  com- 
munity. Over  the  community  movables  she  was  not  recognized  as 
having  any  lien;'  but  there  was  notlmig  to  prevent  her  from 
taking  advantage  of  her  mortgage  over  the  jointly  acquired  prop- 
erty of  the  community  and  the  personal  belongings  of  the  husband, 
so  as  to  precede  those  of  the  creditors  whom  she  could  rank. 

the  intcreata  of  the  spotiBes  themselves,  in  order  la  avoid  the  sole  of  their 
pOKessions,  It  v&s  aiaa  sought  to  account  for  it  by  Btiyinf;  that  the  wife 
ailted  more  as  an  owner  than  as  a.  creditor;  a  "greater  jight  over  the  cum- 
mtmity"  wiw  spoken  of ;  but  tin;  very  vagu(>iicsa  of  this  expression  showa  that 
the  theory  under  whifh  it  is  mjide  uae  of  ia  scarcetv  well  founded.  Pathier, 
"Slice,"  5,  1.  B«a  in  it  &  new  opinion.  iDterest:  tnis  right  wiU  bo  moTable 
or  imniovable  .ftocording  bs  the  taJcing  bfick  affecta  moval  Dies  or  immovables; 
it  will  go,  according  to  cirminwt  iiiiCEiSj  to  the  heir  of  the  movablra  or  to  the 
heir  of  the  immovables;  fiaaUy  the  wife  Bhall  be  prefCTred  la  her  claims  over 
the  coqiniTinitV  moviiblts  even  tiS  the  creditorB  of  the  cortimunityT  EiSJiitin, 
"R  crit.,"  1877  (and  mithora  ciWvi),  p.  S3;  PMhier,  ■'Fiefa/'  previous 
deductions  did  not  give  rise  to  the  poltection  of  the  assesament  of  one-fifth. 

■  The  "Cout.  de  Pftris"  was  silent  with  regard  to  this.  But  thnsy  priri- 
leges  had  bwn  introdueed  in  prarticc,  by  way  of  PompensalioQ,  for  the  benefit 
of  the  woman.  b«cause  of  the  dependent  poaition  in  whieh  she  was  placed 
with  respect  to  her  husband.  She  treated  him  in  the  same  manner  as  n 
minor  trcnted  his  giiardinn  (c/.  niortgade) :  Fienmson.  "Prnpns."  IV,  i,  i; 
Lcijrun,  III,  2,  t,  2,  -66.  It  was  not  so  much  the  Uquiilalion  of  a  partnRrHliip 
as  the  rendering  of  an  account  to  a  person  under  a  aisability  by  his  mausKer, 

*  Pothifr,  589,  701  (preTioiis  dinluction  of  the  sum  at  which  the  recaption 
WB8  valued);  Denisart,  see  "Dot,'''  25,  6  (cd.  of  L788)  (the  wife  hw  no  pri^^l^ge 
over  the  movabtrs);  "Artee  du  Chatplet,"  1711  and  1746;  Poni,  "R.  crit,," 
1854,  p.  556  d  sef.  (authore  cited).    Cf.  "BloiB,"  IM. 
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§  509.  The  Same.  —  (B)  lieojmjtenjtea  due  from,  the  Sixnue*  to 
tha  Commumtif}  It  often  happened  that  tlie  inheritance  of  the 
spouses  was  enriched  at  the  expense  of  tlie  comiauiiity ;  it  was  with 
tlie  money  of  the  commuiuty  that  they  made  aequisitiuns,  and 
that  they  made  unprovemcnts  upon  their  personal  beEonfritigs, 
because  the  spouses  could  not  have  sums  of  money  or  ubjeots 
which  beloDged  to  Uiem  individually.  But  this  enrichment  did 
not  seem  of  such  a  nature  a&  to  be  the  basis  for  a  right  to  the 
recompense;  when  the  husband  could  dissipate  tlie  community 
possessions  it  mattered  little  whether  he  made  use  of  them  in  liis 
own  interest  or  tliat  of  his  wife.  Yet  though  there  was  no  ret.i>m- 
pense,  analogous  results  were  arrived  at  in  certain  special  macs. 
Thus,  when  one  of  the  spouses  exercised  the  right  of  the  repur- 
chase by  a  person  of  the  same  lineage,  and  to  carry  it  out  mode 
use  of  the  community  funds,  the  immovable  whicli  was  aequirCTl 
came  into  the  community  in  the  quality  of  jointly  acquired  prop- 
erty; the  spouse  who  was  of  this  same  lineage  only  obtuined  it 
upon  the  dlssotution  of  the  marriage  and  by  the  exercise  of  an- 
other repurchase,  which  waa  called  that  of  the  "half -funds."* 
He  paid  the  other  spouse  a  half  of  the  price  which  hod  been  paid 
out.  The  result  was  the  same  as  though  there  had  been  a  rect^m- 
pense  made  to  the  community.  The  immovable  finally  came  to 
be  looked  upon  as  a  personal  belonging,  and  no  longer  as  a  piece 
of  property  jointly  acquired.  The  idea  of  the  recompense  was 
thenceforth  accepted  n-ithout  difficulty.  One  can  say  as  much  of 
the  case  where  one  of  the  spouses  bought  out  a  rent  which  OQ- 
cumbered  one  of  his  personal  belongings.  The  coramimity  which 
paid  for  the  repurcha-se  was  looked  upon  as  a^Kjuirinig  the  r»*nt. 
The  latter  existed  aa  a  piece  of  pror»erty  jointly  acquireil.  Wiea 
the  community  was  dissolved,  the  rent  was  divided  l>etw«*n  the 
two  spouses,  and  the  debtor  found  himself  under  the  alternative 
of  paying  half  of  the  arrears  to  the  otlier  spouse  or  of  paying  hack 
oue-half  of  the  rent.  It  would  have  been  more  simple  to  5ay  ttiat 
the  ftersonal  belonging  had  been  released,  and  that  the  rent  had 
been  extinguished.  This  is  what  the  parties  really  intended,  and  in 
order  to  obtain  this  result  it  was  only  necessary  to  pay  a  recom- 
pense to  the  community.  They  did  not  yet  dare  to  go  so  far 
tliis  in  tlie  Custom  of  Paris  in  1580;  they  did,  indeed,  admit 
that  the  land  was  freed,  but  they  decided  that  a  new  rewt  waa 

'  D&mara,  152;  loyarl.  Sftl :  "Pwia,"  ZM  U  Mq.:  FothSir.  no.  613. 
■  Baiiuiianair,  H,  20;  44,  iS\  "Arr.,"  ot  Lammgwn,  29,  42. 
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createdf  —  half  of  the  amnutit  of  the  former  one.*  Thus  it  was 
tliat  they  came  gradualiy  U>  establish  recompenses  against  the 
spouses  in  case  they  acquired  personal  belongings  witli  the  funds 
of  the  community.  In  the  case  of  the  improvement  of  personal 
beEongings,*  the  idea  of  the  recompense  rested  upon  the  fact 
that  the  husband  waa  acting  in  fraud  of  the  rights  of  his  wife,  or 
Upon  the  desire  to  forbid  indirect  enrichment  between  the  spouses. 
The  jurista  by  way  of  generalizations  laid  down  the  two  follow- 
ing rules:  a  recomipense  is  due  every  time  the  spouses  have  en- 
riched themselves  at  the  expense  of  the  community;  '  the  amount 
of  the  recompense  Is  equal  to  the  profit  realized  by  the  spouse  (if 
it  is  of  greater  value)  or  to  the  sum  paid  out  by  the  community;  to 
put  it  better,  to  whichever  of  tliese  two  amounts  is  the  smaller.* 

§  570,  Pwtitton.  —  (A)  Assefj.  As  a  geueral  thing,  partition 
took  place  by  halves  *  between  the  husband  and  the  wife  or  their 
heirft.  But  this  rule,  however  natural  it  may  seem  to  us,  waaes- 
tabhshed  with  some  difBcuIty ;  until  the  end  of  the  old  law  special 
agreements  were  frequently  made  in  derogation  of  it.  Thus,  par- 
tition sometimes  did  not  take  place  until  there  had  been  children 
of  the  marriage;  if  there  were  no  children,  the  aufviving  spouse 
kept  the  enUre  community.^  Or,  again,  he  was  given  the  whole 
of  the  movables  and  a  share  of  the  immovables.  One  method  of 
partition  which  was  very  widespread  was  that  which  consisted  in 
only  gi^'ing  the  wife  or  her  heirs  a  third  of  the  community  posses- 
sions.' These  old  practices,  which  had  disappeared  as  a  general 
thing  from  the  French  Customs,  persisted  under  the  form  of  agree- 

3  "Gr.  Cftut.,"  p.  324;  "A,  C,  Paria,"  119;  "N,  C-,"  S44;  I-tyse!,  392; 
"Arr,,"  «f  Lamoignon,  20,  41. 

'  "T.  A.  C,  Bret.,"  215:  recompenfie  for  the  impTovement  luada  held 
by  cominuncra.  — Cmtra,  "El.  de  St.  Louis,"  I,  18. 

»  The  powers  oi  ihe  hiisband  are  algo  found  to  be  liinrtMl  hy  thia  meniia. 
C/-  marriage  portion  of  a  child  of  both  spouses  or  of  &  child  of  the  Srat  imr- 
riHge  ma'fisting  in  the  comnnuiuty  properly:  Ia^uh,  2,  2,  1,  15;  Polhur, 
"Arr^"  of  Fj(itn(tiffnt3ti,  29,  28  (praservattoa  of  the  pcraonal  bejooging-s). 

*  PiOthUr,  (136.  The  commuiuty  canoot  b«  treated  like  a  biuker  who  de- 
□uuids  tti«  e^urt  sum  he  has  loaned. 

•  Slobhe,  IV.  231,  Cf,  2\ra. 

■  •  Also  right  of  aiic«asion  of  the  survivor,  td.,  2SS.  Clause  by  which  the 
Bumvor  has  the  enjoyment  of  the  community:  Argoit,  111,9;  "Cout.de 
Diesae,"  25,  fi. 

'  ■■Olira,"  II,  74,  10  nn  1276);  "T.  A.  C,  Bret  "  217,  42:  partition  by 
thirds  amoDg  ootnmoDers,  the  children  taking  the  anare  of  the  dead  besides 
thi-ir  thin.!;  Ijoyact,  385.  Sicilian  stutiilfls,  "Messina."  1,  9.  49;  "Palermo," 
45;  -"Catiina,"  3,  1ft,  etc.-  Pt-rtiif,  111,  358.  Scimdinarian  law:  D'Olit«tcrona, 
p.  U18  c(  atq.  Bonfoial,  "Cout.  de  Lorr.,"  p.  47,  95;  "Cout.  do  Feretl«"  (Upp*-r 
Alsace),  XVI  (^f.  Guyot);  Vwlkl,  p.  775;  iJfclifi,  "Thfee."  1883,  p.  m; 
Stobbe,  IV,  231.  In  LQbeck  the  buabaad  can  by  \bbI  will  reduce  the  -n-ife'a 
share. 
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menls.  For  example,  they  would  agree  that  the  nife  should  only 
bear  one-third  of  the  joint  expenses,  or  that  her  heirs  would  otily 
have  a  certain  sum  in  lieu  o(  all  their  rights  over  the  community 
("forfeit  of  the  community").'  Similar  clauses  to  these,  which 
were  fixed  by  tradition  in  certain  localities,  were  consequently 
considered  as  marriage  agreements,  and  not  as  gifts  which  were 
prohibited-  They  were  justified  by  saying  that  the  inequality  of 
the  shares  was  due  to  the  fact  that  the  industry  or  the  estate 
brought  by  one  of  the  spouses  was  of  more  importanee.  Only  a 
few  of  these  clauses  were  done  away  with,  and  they  were  the  uties 
which  would  have  been  too  much  against  the  spirit  of  the  new 
law,  —  for  example,  the  conferring  of  the  entire  a>mmunity  upon 
the  surviving  spouse;  ^  this  was,  In  fact,  the  denial  of  the  idea  of  a 
partnership  and  a  survival  of  the  exclusive  system  of  comniunity. 
One  of  the  most  frequent  clauses  was  the  stipulatioti  fur  a  "refer- 
enee'legacy  made  by  agreement."*  It  was  obviously  derived 
from  the  old  castom  of  conferring  certain  possessions  outside  o/ 
his  share  upon  the  survi\'ing  spouse>  such  as  the  weapons  and  the 
horses  of  tlie  husband,  the  dresses  and  the  jewels  of  the  wife.  An- 
other archaic  remnant:  the  "legal  reference-legacy  of  the  iifible 
spouse."  *    According  to  the  Custom  of  Paris,  if  there 

were  no  children  the  surviving  spouse  who  was  a  nohle  had  the 
power  to  previoiisly  deduct  all  the  community  movables,*  being 
charged  with  the  payment  of  the  debts  of  the  community  and  with 
bearing  the  expenses  of  the  funeral  of  the  prwleceased  spouse.' 
The  "  Grand  Coutumier  de  France,"  2, 41 ,  seem.i  to  see  in  cliis  the 
counterpart  of  the  nobleman's  lease  or  custody;  the  survinng 
spou3e  took  a\l  the  movables  by  right  of  being  a  guardian  if  there 

'  "OUm,"  in,  860,  39.  Cf.  Banaelier,  on  Dauot.  VU.  180;  "Air.,"  ol 
hanuticwn,  29,  i,  7. 

•  Uritt,  S&8  (•'inmni)l*vie"  at  Ui^y.Sto!^,  rv,231,  242. 

'  "T.  A.C,  Wt,,"'20-i  "A,  C.,Picv4ie,''p.  UO;  OiWwn,Vn,370  (Strw 
bouTiO.  IV,  101. 

•  Bomnlot,  "Cout.  du  d.  de  Lorrune,"  p.  37:  all  the  nMvsblM  d^vohv 
upon  the  survivor  whether  a.  noble  or  a  rominonor;  SLobbe,  IV,  231.  242, 

'  Eicc«Dtme  those  «ittiat«*i  in  Paris  tb^tonniaKs  of  a  ration  nmuiul  live 
reference-leKacy).  CL  FothUr,  no.  428.  Aa  to  clainui  opioian  wiw  iliiriiUU, 
cf.  '  A  C."  131;  "N.  C"  231.  _ 

•  Can  the  survii-inR  spousp,  after  having  accepted  the  legtiJ  nfpreac^ 
XegfLcy,  give  iip  hii.t  emolument  in  order  lo  racape  having  to  pay  Uie  drbuP 
Tltere  were  aomc  vrho  said  not,  comporiiig  him  to  the  nobleniui  punlMa 
who,  hHving  accepted  the  guiurdinhship,  is  held  liiibl«  for  tbA  debU  »(  the 
minor,  fivon  those  vliich  ore  "ultra  vir»!,"  and  canaot  escape  th«m  byjjviB| 
up  the  emoluraont  eonn««ted  with  the  ^ardiRa>ihip,  Pu/amt,  no.  4.ld7  «H 
not  of  this  opinion;  from  his  point  of  viow  the  Iwnefiriary  of  the  it>fi>mu»- 
le^cy  was  a  mere  donee,  and  it  i-t  a  re>MiKniz«d  principle  that  th«  duncv  ii 
omy  neld  liable  up  to  the  amount  of  his  emolument. 
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Were  children,  and  by  virtue  of  the  reference-legacy  if  there  were 
none.' 

§  571.  The  Same.  - —  (B)  lAabiUties.  The  debt»  of  the  com- 
munity were  divided  in  the  same  way  as  the  assets,  — so,  as  a 
general  thing,  by  halves,  (a)  Execution  by  tfie  creditors..  1st. 
The  husband  can  be  levied  on  for  all  debts  contracted  iu  his  o■ft^l 
right  and  chargeable  upon  the  community.'  As  to  the  debts 
which  were  contracted  in  the  right  of  the  wife,  debts  previous  to 
the  marriage,  or  due  through  iiUieritances  which  had  accrued  to 
the  wife  during  the  marriage,  there  was  a  difTcrenoe  of  opinion. 
Some  who  were  more  true  to  the  old  principles  of  the  matrimniiial 
system  treated  these  as  the  debts  of  the  husband;  others,  on  the 
contrary,  inspired  by  more  recent  conceptions,  said  that  the  hus- 
band was  only  held  in  his  status  of  a  community  owner  of  pos- 
sesions and  could  onJy  be  sued  for  half  of  them.  We  have  already' 
come  across  a  difficulty  of  this  nature  with  regard  to  debts  con- 
tracted by  the  wife  with  the  authority  of  her  husband.  2d.  The 
icife  here  enjoysa  new  privilege;  shehas  the  benefit  of  emolum»nt.' 
At  first  she  could  only  be  sued  to  the  extent  of  her  half  for  debts 
contracted  in  the  right  of  her  husband  chargeable  upon  the  com- 
munity. Later  on  she  was  not  even  under  the  necessity  of  paying 
thifi  half  when  ahe  was  asked  for  more  than  the  amount  which  she 
liad  withdrawn  from  the  community;  she  could  be  cleared  with 
respect  to  the  creditors  by  giving  up  to  them  her  "emolument." 
It  was  not  the  same  with  respect  to  debts  contracted  in  her  own 
right;  as  she  had  personally  bound  herself,  she  could  be  sued  for 
the  whole  amount,  even  if  she  made  a  renunciation.*  The  benefit 
of  emolument  does  not  seem  to  have  been  known  before  the  six- 
teeuth  cetttury.'   It  was  especially  useful  in  the  Customs  which 

'  It  might  be  tliou^ht  that  thia  could  be  &ccouDted  for  by  the  ■craploymcnt 
of  referencc-IrKaciea  established  by  agreement;  but  if  thia  were  ao,  thun  why 
shoiilfi  it  have  been  peculiar  to  the  noble  sjwuse?  By  making  it  deijenil. 
as  we-  do,  on  the  oH  tcjidencies,  it  is  more  readily  understood^  ttua  anomuly, 
under  the  community  aystem,  only  exista  among  the  claas  of  floblis,  tLal 
ie  to  say  where  there  wfa  tbo  greiitest  difficulty  ia  having  th&  community 
ftc«i)tp«i, 

•  Cf.,  howpvpr,  Bfieipiet,  "Dr.  de  Juatiee,"  o.  21, 

'  "Paris,  N-C,"  228;  "Orleans,"  IS7.  — Contra:  "Abb.  da  J^r.,"  "C. 
des  B  ."  Ifll;  "Bourg  ,"  cf.  Banrtelier,  on  Dauot.  VII.  332. 

*  Perhaps  it  was  introduced  under  the  form  of  ngreementa  and  clauses 
whieh  were  prartirat.  AhvT  Pnpnn,  "Arr.,"  15,  1,  no.  2h,  there  were 
Ordera  which  applied  it  in  the  absence  of  any  clause,  in  apite  of  the  flilcnoe 
of  the  Cuatom:  Coqiime  on  "Niv.,"  23,  7  (Order  of  1567!.  These  Ordefs 
onlv  look  into  aeromit  commoner!'.  The  "  N.  C,  Paris,"  "228,  made  if  a  law- 
fuJ'rigiit  of  ftJi  wives  without  diatiaction,  ■whether  th«y  were  noblewomen  or 
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refused  to  give  the  vrife  tbe  right  of  renouncing.'  But  it  was  in- 
troduced even  elsewhere  and  became  general,  «ith«  in  imitalioa 
of  the  benefit  of  inventory  with  regard  to  inheritance,  or  finally  in 
order  better  to  assure  the  preservation  of  personal  belongings  in 
case  the  wife  made  an  unwise  acceptance.  Originally,  the  wit» 
who  wished  to  make  use  of  this  benefit  had  to  provide  herself  with 
royal  letters;  but  it  waa  not  long  before  courts  were  content 
Mith  the  making  out  of  an  inventorj'.*  {b)  CoTUrihution  to  debts. 
Once  the  creditors  had  been  paid,  there  had  to  be  a  final  settle- 
ment between  the  spouses,  so  as  to  have  each  one  bear  half  of  the 
ooBimunlty  debts,  whatever  may  have  been  their  origin.  But 
here  again  the  wife  could  set  up  against  her  husband  tbe  benefit 
of  emolument;  the  latter,  or,  rather,  his  heirs,  could  not  compd. 
her  to  bear  community  liabilitiea  beyond  the  amoiuit  which  she 
had  withdrawn  from  the  commumty.  She  had  recourse  agoinst 
them  for  everj-thing  which  she  had  paid  beyond  this, 

I  o72.  The  Harried  Woman's  Mortgage.  —  Be&ides  the  priv'U 
leges  and  guaranties  which  have  been  dealt  with,  the  courts 
granted  to  the  wife  a  general  mortgage  over  tlie  possessions  of 
her  husband.  This  mortgage  was  of  Homan  origin.  Admitted  in 
verj'  old  times  in  countries  of  written  law,  it  seems  only  to  liavo 
been  recognized  in  countries  of  Customs  in  the  sixteenth  centurj-.* 
At  this  lime  it  wag  introduced  without  difficulty  by  virtue  of  th« 
principle  that  every  notarial  deed  meant  a  general  mortgage;  tho 
marriage  contract,  tjeing  drawn  up  most  of  the  time  in  the  fonn  of 
a  notarial  deed,  a  mortgage  dating  from  the  execution  of  the  deed 
arose  therefrom  for  the  benefit  of  the  wife.  It  was  equally  ad- 
mitted that  the  mortgage  would  have  existed  if  there  had  been  no 
contract;  but  then  it  no  longer  had  the  same  date,  it  only  dated 
from  the  eelebratioo  of  the  marriage.  It  guaranteed  all  the  claim? 
of  the  wife,  —  dower,  marriage  portion  funds,  reference-legacy, 

GomtnoDora.  By  reason  of  this  thpy  found  thcmsMves  in  the  satm  pocitKMl 
an  a  silent  partner  or  partner  with  a  limited  rfMponethilily.  It  was  no  toon 
permiaeible  to  deprive  caewilf  of  the  julvaJiLago  of  the  emalujiieDt  by  Buuv 
riage  contract  ih&n  of  the  power  of  Tpniin<iiation, 

'  '  Orleanfl,  A.  C."  1509,  .\rt,  167,  188;  BriUm.  "Diet,  des  Arr.,"  H,  203; 
Dvmoidin  on  "  Poitou,"  259.  no.  28. 

■  BoMhM,  OD  "Poitou,"  "m,  aa.  29;  CoquiUe,  on  "Niv.,"  34,  28;  PolU«-, 
VIII,  127. 

»  Lmjad,  457;  "T.  A.  C,  Bret.."  207  (Ihe-re  is  no  question  of  the  «nf«'e  mort> 
pkge  1>e<'ftuitc  of  what  she  takes  back).  S«e  arJe,  p.  759,  ooU  2:  texts  vU 
tuke  into  ocmirnt  the  implied  mortgage  or  a.'^i^nmMit  ariaing  herkus)- 
the  'PsistpiK'e  of  dower,  in  the  fmirtw-dl h  ceniur^';  "Gr.  Cout  ,"  2,  32  l~bttk 
Mnlrn.  I7>,  p.  321 :  "\.  C.  Anjou."  eti,  B  -B..  I,  197;  rf.  m  to  the  b 
"NK-.,"  23.  S;  •'Bourb,,"  248;  D'Argentri,  on    Bret.,'*  410.  3,  4- 
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and  recompenses.  Although  on  principle  she  only  had  one  and 
the  same  date  for  these  various  claims  (by  analogj'  of  guardian- 
ship, "initium  garendte  adminlstrationls")  at  the  same  time  one 
already  finds  in  the  Customs  and  in  the  decisions  attempts  at  a 
classification  of  them;  thus  with  regard  to  the  claim  for  the  price 
of  a  personal  belonging  which  lias  been  alienated,  or  for  the  in- 
demnity because  of  an  engagement  entered  into  with  the  hus- 
band, they  tried  to  give  the  mortgage  the  same  date  as  these 
claims,  — that  is  to  say,  the  date  of  the  alienation  '  or  of  the  en- 
gagement.* In  giving  her  consent  to  the  alienation  of  the  hus- 
band's possessions  the  wife  could  renounce  the  right  to  invoke 
her  mortgage  over  the  possessions  Tvhieh  had  been  alienated,* 
which  meant  that  the  protection  which  had  been  established  in 
her  favor  (very  serious  in  api>earance  and  very  annoying  for  the 
husband,  whose  credit  it  might  ruin)  ran  the  risk  of  being  of 
scarcely  any  effect.  Yet  the  wife  who  lived  in  community,  thus 
differing  from  the  wife  who  had  a  marriage  portion,  was  free  to 
alienate  her  personal  belongings  and  free  to  give  up  her  mortgage. 
It  was  even  proposed  to  allow  her  to  grant  the  benefit  of  this  mort- 
gage to  the  creditors  of  the  husband,  to  subrogate  third  parties  for 
herself/  What  did  it  matter,  to  those  against  whom  this  mortgage 
Tras  set  up,  whether  it  was  the  wife  who  exercised  it  or  another 
person  in  her  stead?  In  any  ease  the  creditors  of  the  wife  who  had 
a  general  mortgage  over  her  possessions,  and,  in  consequence,  a 
mortgage  on  her  mortgage,  recei^'ed,  in  the  order  which  was 
settled  for  the  distribution  of  the  price  of  the  husband's  posses- 
sions, the  dividend  to  which  the  wife  had  a  right;  and  they  divided 
it  up  among  themselves  by  means  of  the  complicated  proceeding 
of  subdistribution-* 

'  "Bret,"  439;  "Norm.,"  539,  542;  Poihier.  "Douaire,"  no.  343. 
»  Fariiaraent  of  Paria  of  1703,  IT40,  1742  ('■Lyooimb."  etc.);  Banndier, 
on  Davot,  VII,  25. 

'  Pcthier,  IX,  4Y7.  —  There  wba  in  tWs  b,  aort  of  co-obligation,  which  was 
contrary  to  the  Vellfianum  S-'.nut*  Depree.  D' ArffmUr-S,  on  "  Rtct,,"  -tOS,  "gl,," 
3,  no.  2  et  tea.,  critiriee;!  the  emplojiocnt  of  tho  renunciatioii .  But  this  re- 
nunciation albwe<l  tlie  wife  ta  lake  part  in  the  aRaire  (if  the  coianiimitv. 
In  our  diiy  prftCti™  in  developing  the  teddcllcifcS  ftt  the  old  lnw,  "tiji^  mivie 
of  il  ft  true  "meanj  of  credit'  at  the  difpcffial  of  the  wife  and  the  principiJ  «lc- 
mcnl  of  h.er  influence  in  the  hoiiaehold." 

*  Tlitue  who  b&d  d^ulin^  nith  the  husband  wouM  ask  that  the  wife  should 
also  beeoriHi  bound,  by  giving  a  mortgage  on  her  possessi.oas;  by  this  means 
they  bnnefited  by  the  wife's  mortgage  over  the  properly  of  her  husband. 

•  This  procedure  of  Sub-Ordtrs,  which  was  in  use  m  early  aa  the  aevcn- 
teenlh  rcntnrv  in  the  Parliament  of  Parts,  waa  confirmed  bv  the  Ordinance 
of  the  30th Dec.,  1631;  Polhier,  no.  766;_"Prov.  civ.,"niM.  585.  fi30;  IliricuMrt, 
"Vente  dea  imm.,"  II,  14;  Code  of  Civil  Procedure,  773  (auppreesion). 
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i  576.  SpculAruAtion  of  Ccitifictttei 
Civil  Status. 


§573.  Early  Methodi  of  rioofi.  —  We  have  not  alwaj-s  had 
special  methods  of  pnxjf  for  birth.,  mwriag*,  and  d«»th,  thut  u 
to  say,  for  the  principal  facts  relating  to  the  civil  status  of  per- 
sons.' For  a  lon^;  while  recourse  was  bad  to  ordinary  means  in 
order  to  establisli  them,  such  »s  testimony,*  wTitings,  &  cotifcssion 
even,  or  an  oath,'  presumptions;  *  for  example,  the  re<iLiiaite  tige 

■  There  are  others,  whiob  are,  how^rer,  of  lees  importuioe;  (or  example^ 
eto&ac.ipatioa,  etc. 

•  Ordinaiy  proof  by  meana  of  witnesses  or  general  repute  ("faiaa").  A4- 
missioTi  of  the  tealimonv  of  wamm  with  regard  to  birth:  Btauvianair,  16,  6] 
39.  30  ;  49,  54;  Masuer,  Ifi,  45;  ' ' ToulouJiu,"  31  (near  relatives).  Pri-- 
DeDiture  wtnya  there  are  twin.*:  BriinnOT,  "Z.  8,  S.,  G.  A.,"  1S95,  W-  Birth 
biag»:  the  (■cinfinement  is  surrotindod  with  a  aort  of  publicity.  —  As  to  qu 
tions  connected  with  the  above:  the  rule  "  Infaua  conneptua  pro  nato  tiabetur 
likelihood  of  living  (" L.  AJam.,"  95,  iind  '-W'ss.,"  4.  2,  17,  18);  inonstrwit' 
fuid  the  t^uatom  of  puttint:  them  to  death  (vhich  han  hem  krpt  up  tun; 
the  people),  i^.  Slobbc,  {  37;  Post,  I,  15;  berm^liroaitaj  ("Zwitter"), 
9  39. 

•  Ptrtifc,  Iir,  282, 

•  i^pocially  as  to  death:  Ptrtile,  XW,  202.  —  As  to  abMOW,  **«  — 
and  Boiirion,  I,  p.  103:  Bnii,  HO;  StolAe,  I,  288  (hialorv);  Bnmt,  ''VePKs!: 
Ipoheit,  Rl.  Sehr,"  1SS2;  Tamassia,  "AitYi.  Giur,"  1880;  f*rt»fa,  f  MM 
OloMon,  VIII.  321;  Jxhr.  "Dr.  Angl.,"  p,  30.    They  are  dealt  with  Eo  t": 
writing  of  the  Romanists:  ■'DisHena  Domin.,"  Index,  bcc  "Rttt.  b>  tat.** 
Ci.  Proeedure  ("Capll.,"         226:  prohibition  of  judging  persoou  wh"  a. 
abeent;  229),  —  Domicile:  Homtutr,  "Heimath."   18.52  f'Bprl,  Aka,l ") 
Argm,  I.  12;  Pothicr,  I,  p.  3.  ed,  B,.  Glaason,  VIII,  405.  —  The  Italian  -V 
trine  establiahed  the  preauniptjon  which        formerly  a^enersHv  ihm-piH"- 
that  one  vrae  giippww  tp  be  dead  ta-h?t»  a  htindred  y^ars  had  eEansrd  *inr 
the  time  of  on&a  birth:  BrcConititr,  "Queet.,"  see  '"Absents";  Ottrix,  "D, 
Privatr  ,"  I,  3M. 
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for  doing  homage  or  ■exepclsing  certain  functions  was  guessed 
rather  than  proved  by  means  of  the  "aapectus  corporis."  ■  Mar- 
riage and  filiation  depended  ordinarily  on  the  possession  of  status 
("nomen,"  "tractatus,"  "fama").'  The  keeping  of  registers  of 
ci^il  status  relegated  to  the  background  these  imperfect  modes 
of  pro\'ing;  they  were  only  allowed  when  registers  were  lacking, 
that  15  to  say,  when  the  registers  had  perished  or  had  not  beta 
kept  up,  As  a  contrast  to  this,  full  faith  was  giveu  to  these  reg- 
isters, which  had  the  advantage  of  furnishing  a  preeoiistituted 
proof  established  under  the  best  conditions  of  impartiality  and 
sincerity.' 

§  574.  Certtflcates  of  Religious  Status.  —  The  origin  of  our 
legislation  on  the  subject  of  certificates  of  civil  status  is  not  to  be 
found  in  antiquity,*  but  in  the  customs  of  the  Church.'  By  the 
Cfth  centurj'  the  clergy  made  a  practice  of  drawing  up  lists  of 
baptisms.  This  practice  disappeared,  only  to  reappear  in  the 
fifteenth  century  in  the  regulations  of  a  few  bishops  with  the  special 
purpose  of  furnishing  information  upon  the  spiritual  relationship 
resulting  from  baptism,  and,  consequently,  upon  the  impediments 
to  marriage  which  were  connected  with  it."  There  could  be  noth- 
ing more  irregular  than  the  keeping  of  these  records.  Nevertheless, 
in  case  of  need,  tliey  were  used  to  prove  civil  status,  being  roundijd 
out  with  the  assistance  of  oral  testimony,  household  registers,  and 
documents,  and  especially  with  the  "Livres  de  Raison."  '   As  to 

'  Primitive  means  ofestttblishinp  the /act  of  puberty  ("  altrectalione  baLrbajj"^ 
"  ftlariim."  "  piibi§"):  '" Schwsbi'iiflpiegel,"  27;  "  Sai^hsenapifEel,"  I,  42, 1; "'  F. 
de  N'Bvarre,"  3,  4,  3;  Fertile,  III.  282. 

^  Perlifc,  111,  262.    Or  even  by  means  ol  public  rumor  altine. 

'  The  CuJWiri  law  dw-s  not  bar  other  forma  of  proof;  Et  ia  monarchic  legia- 
l&tiun  and  j  oris  prudence  wiiich  have  done  so.  Cf.  F(Himier,  "Officialitfe," 
1880. 

"  Entering  in  the  register  of  the  phratria  at  Athena:  Btaudief,  "Eist.  du 
Dr.  priv6  de  1a  IWp.  Ath^o.,''  I,  350.  In  Rome,  r^iatration  of  the  newly 
bora,  under  Marcua  .\ureliu9:  Mommtm  and  MaTqvardt,  "Man.  des  Ant, 
Rom.,"  Frenrh  traailfltion;  "Vie  privfe  des  Rom.,  1,  57,  99,  398;  Derome, 
"It.  del.,"  1S49,  281;  J&M  "R.  gfn.  de  Dr.,"  1894. 

^  Bei^itlea  the  texts  of  the  Cannn  law  Telative  to  the  aacrameDU  and 
the  commentators  Upon  them  of  old  or  of  recent  timra  (cf.  Jlimchiwi, 
I  200;  FnVfter?,  Sf  I33-15fl:  RichUr,  S  5&2,  etc.),  ace  Morel,  '  Da 
efT.  baptiami,"  1598  (French  author  of  the  eighth  century);  Tkiern,  "Bu- 
'pef^t-  tl'  ^e-  1<»  sttcrem.,"  17tl4;  Corblcl,  "Hist,  du  bapt&ne,"  1S8'2;  Du- 
chf^ii.  "Otir.  du  culte,"  1889;  Violkt,  p,  457  (bibl);  Cautier,  "Chevalcrie," 
p.  106. 

'  Henri  lo  Barbu,  Biahap  of  TCantea,  140B. 

'  Thnt  is  to  say  books  of  accounts  (It-ept  by  the  heads  of  familiea  which 
d  become  frequent  since  the  aisteenth  centurv,  espGciiilly  in  the  South): 
Titmiiey  tie  Larroque  "BMiog.d^  Livres  de  t.,"  1S92;  £>.  £)'.4ngJi/,  "R,  q.  h.," 
ISth  year,  p.  239;  De  Sand*  and  Vidal.  "Deux  liv.  de  r.,"  1896. 
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marriages'  and  burials,*  the  clergy  were  also  in  the  habit  of  keei>- 
ing  special  registers  in  order  to  prove  them;  they  aimed  by  this 
means  to  assure  the  collection  of  atfcrings  or  rennmeFations  which 
they  received  when  burials  took  place,  and  which  they  even  de- 
manded, Dontrary  to  the  old  ecelestastieal  discipline.*  These  were 
really  account  books;  the  oldest  of  them  date  bat'k  to  the  middle 
of  the  fourteenth  century.  Like  tlie  registers  of  baptism,  they 
were  often  not  complete;  the  keeping  of  neitiier  of  these  registers 
was  well  regulated  or  quite  general.  The  Counnl  of  Trent  in  15G3, 
it  is  true,  made  the  previtjus  practice  regular  by  ordering  the 
parish  priests  throughout  Christendom  to  keep  re^stcrs  of  bap- 
tisms and  marriages  (Session  24,  "De  Ref.  Matr.,"  1  and  2);  but 
it  said  iiotliing  about  deaths,  and  its  orders  were  not  always 
strictly  respected. 

§  575.  CfKtiflcatoB  ot  Civil  StatuB.  —  The  royal  power  regulated 
the  keeping  of  these  tertificates,  and  also  made  it  absolutely 
obligatory.  In  order  to  prevent  the  abuses  resulting  fmiu  tbe 
exercise  of  the  pope's  right  of  priority  in  tlie  mutter  of  the 
bestowal  of  reUgious  offices,*  the  Ordinance  of  Mllers-Cotterets, 
August,  1539,  Art.  50,  decreed  that  the  clergj*  of  the  kingdom 
should  keep  a  register  of  the  death  and  buriaJ  of  those  who  had 
held  such  oflSce.  At  the  same  time,  in  its  Article  51  it  cstab> 
Ushed  registers  of  baptism  everywhere  with  the  object  of  prov- 
ing "the  time  of  coming  of  age  or  of  minority'."  Iti  practice  there 
was  included  in  the  burial  registers  even  the  burial  of  those  who 
had  not  received  religious  office.  The  Ordinance  of  Blois,  May, 
1579,  which  reenacted  these  precepts,  borrowed  besides,  from  the 
Council  of  Trent,  the  keeping  of  a  register  for  marriages  whcrte 
solemnization  in  the  face  of  the  Church  was  henceforth  prescribed 
under  penalty  of  nullity.   This  matter  was  definitely  regulated  by 

'  Ab  to  the  proof  of  majxiago,  cf.  Eenu^in,  "Mar-,"  1, 191;  "A.  C  Artoia  " 
ed.  Tartlif,  -IS,  5,  —  Italy;  custom  of  keeping  amang  iJie  archive  of  1^ 
churcttefl  t!ie  cantractiii  of  tlie  [norrmgca  which  h&d  been  celebnteci  themn; 
"Ki>v.,"  71,  c,  5;  Fertile,  111,  2tM. 

*  As  lo  burials:  Dig.  X,  3, 28  and  the  CAramentAries:  0.  Dvnnd,  "S|>««iil.,'' 
4,  3,  "de  flcpu3t.";  laneAri,  II,  24;  Htncami,  "G.''  XII.  Cf.  Fritdhera, 
§95  (biW.);  "Sietc  Part.,"  1,  13. 

■  There  are  in  exiHt«ace  such  records  rrom  to  1350.  and  of  tf)«  ye«r 
1378:  -Mfim.  Acad.  Dijon."  ISGS.  Xlll,  31;  VioUet,  461.  In  ItaJy  there 
were  still  older  customs:  Perrifc,  III,  263. 

*  Cf.  Thibeaud,  p.  69.  The  papacy  gave  a  preference  to  those  n-luch  boni 
the  earliest  datf  aA  Rome  after  the  death  of  the  one  entitled  to  th«  ofHoB, 
provided  lliat  thp  messenger  sent  with  the  request  hmi  not  utarted  out  lorfara 
the  death:  Fleury,  "Inst,  au  Dr.  eccl^.,"  II,  21.  If  the  date  of  the  death  iraa 
Dot  legally  proven,  frauds  became  an  easy  oistter:  Code  of  Henry  III,  I,  17. 
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the  Ordinance  of  16fi7,  T.  20,  and  the  Declarfttion  of  April  9, 173G.' 
The  depositing  of  the  registers  with  the  clerk  of  the  royal  judges 
assured  their  preservation,  and  it  was  forbidden  for  the  judgres  to 
receive  any  other  proof  of  avil  status  (excepting  when  no  regbters 
had  been  kept  or  they  had  been  lost).' 

§  576,  5»culart«ntion  of  CertlflcatM  dvO.  Stitus.  —  The 
monarchy  did  not  always  keep  up  the  observance  of  its  laws  in 
matters  of  civil  status  vdth  all  the  strictness  which  was  desirable. 
Perhaps  theae  laws  would  have  been  better  respected  if  the  keep- 
ing of  the  certificates  of  civil  status  had  been  confided  to  public 
functionaries  who  were  more  dependent  upon  the  State  than  were 
the  clergy.  This  progress  was  only  realized  in  the  last  years  of 
the  Old  Regime,  and  then  only  in  the  case  of  the  Reformers. 
Protestant  ministers  had  at  first  kept  registers  of  civil  status  ac- 
cording to  the  example  of  the  Cathotie  priests;  but  the  Decree  of 
October,  16S5,  whicli  revoked  the  Edict  of  Nantes,  abolished  this 
practice.  The  Protestants  were  under  the  necessity  of  having 
their  children  baptized  by  Catiiolic  priests  if  they  wished  to  have 
a  legal  proof  of  their  filiation ;  they  had  to  be  married  before  these 
same  priests  m  order  that  their  marriage  shouEd  be  valid  and 
proved.  The  Edict  of  November  28,  1757,  caused  tikis  inhuman 
treatment  to  cease  by  allowing  them  to  apply  as  they  might  wish 
to  the  parish  priests  or  to  the  officers  of  justice  in  the  locality; 
moreover,  the  parish  priests  in  these  cases  set  aside  their  religions 
character  iu  order  to  act  aa  a  public  functionary.  This  was  only 
a  half  measure,  because  legislation  had  become  secularized  with 
respect  to  those  who  were  not  Catholics,  but  remained  religious 
with  respect  to  those  who  were  Catholics.' 

>  A  doitble  aet  of  regtstera  are  kept,  but  ordintuily  there  is  only  one;  iBam- 
herl,  Table,  see  "Aclea  de  I'^tat  civil,"  DeUils  given  in  Thibeaud.  pp.  74, 
81,  16fl,  169  (taking  of  holv  opdera),  101  (facta  ratablished  "de  visu  "by  the 
parish  priest,  and  facta  which  &re  reported  to  him  by  the  persona  making 
the  declarations);  Sagnac,  p.  261. 

*  Italy:  municipaJ  re^l^era  of  emimcipatioa  from  the  foiirteeQth  century 
on  fthey  had  begun  by  making  a  metnoriuidum  uf  tlieoe  certilimtes,  because 
of  their  character,  upon  the  ix'gisttra  which  contained  the  decrees  i>f  the 
communes)^  Reiiiiftration  oS  proclaiufttioim  a1  nboiit  the  ^itmi?  date.  From 
these  cTWtoma  there  perhaps  aroee.  in  Ih?  foui'te^'Iith  tmd  fifteenth  eenturiee, 
the  estabUahment  of  registers-  of  cix-il  status  in  the  Italian  towns,  at  first  at 
Sienna,  at  Bologna  in  1454,  etc.  Neverthelraa  the  syatem  of  repalers  kept 
by  the  clergy  previdled  until  the  lime  of  the  French  Revolution:  Pertue, 
9  105. 

'  Isnmbert.  Table,  see  ".Actes  de  VHAi  civil,"  "Culte  prot€8tant":  (Ju^, 
Bee  "ReliKionnair^";  ThAeaud,  p.  224  (ALsationsl,  p,  174  (Jetrs):  Derlaration 
tif  the  lltii  Dec.,  16S5:  register  of  the  deaths  of  reiormerB  kept  by  the  roytJ 
judge. 
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The  Constituent  Assembly,  adopting  a  more  radical  ^tem, 
vhich  was  the  only  one  in  hannony  mth  the  jvbdi^  <tf  tlw  free- 
dom of  conscience,  secularized  the  registers  of  the  dvil  status  for 
all  Frenchmen,  without  any  exception.  Thdr  keeping  was  en- 
trusted to  the  municipalities  by  the  L^slative  AssetnUy,  and  to 
the  mayc»s  and  thor  duties  by  the  Law  of  the  28th  Fluvifise  of 
the  year  Vn.» 

1  "Comt."  of  1791,  2,  7;  Decrae  of  Sept.  20-2fi,  17B2;  Tkibmid,  p.  239; 
SagHoe,  p.  271.  In  Gcnwun^  and  Swltienud  tin  fiwiilsnnrtiTm  oay  datea 
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1 577.  SUtUB  and  Capacity  of  Per- 

BOOS. 

578.  Fomgners  or  Aliens, 
5T9.  The  Sanie.     (A)  The  Feudal 
La.w. 

iSSO.  The  Same.  — (B)  Trnna- 
formation  of  llic  Kignio- 
rial  right  into  &  domaoial 
right, 

S  581.  The  Ssme.—  {C)  Nation- 
ality. 


j  582.  The  Snine.  —  (D)  Dienbihty  o( 
aliens  or  right,  of  eufjwsaoo  to 
the  estate  of  deceased  ilIipiib, 

9  5S3.  The  Sjime,  —  (E)  How  did  ihe 
Crown's  auicccaui-on  to  the 
eala.t'C  of  a  doccaseif  alien 
disa|ipear? 

S  584.  Those  Oi-illv  Dead. 

I  585,  Hatoribg  ReligiouH  OnJ^lB. 

I  586.  The  Pctwd  Civil  D«ath. 

I  5S7.  Lcpera  and  Outcasts. 


§  577.  Stfttua  and  Capacity  of  Persoiu.  —  The  enjoyment  of 
rights  varied  a  great  deal  in  the  old  times  according  to  nationality 
(foreigners,  non-residents),'  religion  '  (clericals,'  monks,  crusaders,"' 
heretics,*  Jews),*  social  condition '  (nobles,  commoners,  serfs,' 
slaves),  and  penal  condemnations  (ci\il  death,  public  disgrace, 
dishonorable  professions).  Sex,  age,  and  infirnuties,  which  to- 
day have  hardly  any  effect  excepting  upon  the  capacity  "stricto 
sensu"  or  fitness  to  exercise  the  rights  which  one  has  ("Hanillungs- 
fiihlgkeit"),  formerly  affected  even  the  enjoyment  of  these  rights 

'  Aa  to  the  Boheiniajw  or  "gitanos"  who  appeared  in  France  in  the  fi/- 
teenth  century,  c/.  Do  Roehiu,  "Pariaa  de  Franoe,"  1870,  see  "Gr.  Eacvcl" 

»  Gierke,  "Deutach,  Privatr.,"  ■{  54;  Ru^ni,  "Liberia  religiosn,"  1901; 
Btmel-.\fauru.  "Kiat.  de  la  lib.  de  consc,"  1901. 


II,  5i2.  — On  lh«  Inquisition  ttt  Lea,  "HJat.  of  the  Immiis.,*'  French  trans- 
lation, 1900,  and  the  artidea  by  Alez.  Bertrand,  Ch.-V.  LanoloU;  DowiU, 
"Doc.  pour  een-ir  &  I'hist.  de  rinquta..";  "La  procSd.  inquiait.,"  IQM;  "Ann. 
dti  Jlirli,"  1902,  XJV;  "-Mgr.  Doum.i  et  I'lnquia."  —  .\b  to  the  Proteataats, 
€/•  "Code  civ.  interm.,"  see  " Reli^anoairea." 

•  See  among  other  texts,  "Wis.,"  12;  Dig.  X,  5,  fl  and  the  commentaries; 
"Capitul.."  Table,  see  "Judiiei";,  aae  Du  Cange;  Delamare,  "Police."  II, 
3;  BriU,  509;  FiscAer,  "De  statu  Jud.,"  1763  (Metu);  Stdbe.  "Juden  in 
Deutflchland,'^  1866;  "Handb. S  46;  Oierke,  "D,  Privatr.,"  i  55;  PoOock  and 
Maitiand.  1.  «1:  Ptrlik.  99;  Glasittn.  VH.  74.  Theses:  Oam-Qt.  1S97;  Lvden 
Brun,  1900;  M.Mayiiat,  "  La  qaist.juive  en  178fl,"  1903;  FauchiOe,  "Lsqueat. 
juivea.  I'Empirt,"  1&84;  !IHnbffg,"t.  Gesch.  d.  luden "  (Switeerlandl,  1902, 

'  Heusler,  }  36;  SSobbe.  I  46;  Gierke,  '-Dentseh.  Privatr.,"  j  46  et  aeit.; 
Regnier,  "Thtee,"  1000  |"  Diat.  des  classes  dans  lasocii^t^.UleEnendeaetuelle  j; 
miou.  id.  (B»queal;  '-R.  h.  Dr.,"  I,  407  (Oviodo);  MicheUn  and  LegmM, 
"Cond.deflper8.  d'ap.  le  Koran."  1879;  Post,  \  125;  "Tract,  univ,  jur.,"  XVl. 

'  CAopiTh  "Privil.  rustic.,"  1875;  "Tract.  deprivU.,"  1582. 
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or  the  fitness  to  have  them  ("Rechtsfaliigkeif').  Tlii*  is  what 
we  ha^'e  abeady  seen  with  regard  to  public  law  and  the  family. 
It  remains  only  to  complete  upon  a  few  points  the  explanations 
which  have  already  heen  given. 

5  S7S.  ForeiffnerB  or  AUcna  '  were  in  the  early  times  without 
any  rights  in  the  social  group  to  which  they  did  sot  belong.' 
Everybody  was  free  to  ili-treat  them,  to  make  them  slaves,  or  even 
to  kill  them  with  Impunity;  there  was  nobody  to  avenge  them.' 
It  is  in  pursuanee  of  these  ideas  that  the  shipwrecked  sailor 
belonged  for  a  long  time,  body  and  possessions,  to  the  lord  of  the 
land  where  became  ashore.* 

1  "AlbflJiUB"  from  "ASbf,''  elsewhere  (popular  Latin),  "altbutum";  ety- 
mology whicK  ia  certain  and  whii*h  relieves  us  from  the  ncecsity  of  men- 
tioiiinn  the  current  fimciful  explanations.  Clurter  of  820  giving  the  Uiahop 
of  Paris  jurisdiction  "dc  iaeolia  rjui  rusticc  albnai  appellimiur,"  ovrr  ifaic 
land  owned  by_Notrfr-Damc;  IjQsleifrie,  "Cart,  de  Paris,  1887,  1,  no,  31  (flis- 
cuaBiun  to  ita  authenticity),  — Other  Dame:t:  ''Percgrioi"  (pilgriuui),  sea 
Du  Cange;  "ndvciiffi";  "alaienigennr";  " War^anguB,"  "L.  Fr,  Chmn.,"  fl; 
"Roth..  367,  ef.  "WarKua,"  the  person  outside  the  law  (ouilaw);  various 
exE)lAttatiorw:  &  person  wiu)  mkb  altos  from  bouse  to  house  ("alilanti,"  which 
k  efjuivaleot  to  "der  Eleoiie");  Grimm,  "R.  A.,"  II,  335;  or  a  )M>njoi)  who 
is  prot«;t«i.  "warn"  meaning  protection,  i6.,  11,  U3.  Cf.  "Sal.,"  4.5:  "hojno 
migruiH,"  tfiat  is,  a  slronRor  in  the  village,  the  inhabitant  of  another  villnse 
who  migrates;  he  not  a  foreifper,  i.e.,  one  who  it  nit  an  inhabilunt  of  ClUkt 
country;  al^o  there  »  no  question  of  an.vthinft  save  a  Eefi;iLl  expuli^ioii  dprUuvd 
H^DBt  him.  See  also  Inc  collective  rosponaibility  of  ciomioiiiutieB,  ante, 
j  350.    EnEhsh  aystcm  of  the  frankiilciigp,  PoUocJc  and  MaUiaiui,  I.  5M. 

*  'rhi?  majonty  of  tbcm  were  mali.'factonar  pcnona  who  had  been  banisliocl, 
exiles  or  ♦itse  BpiRS  sent  by  thf  enemy. 

*  I'to/iri,  2t5;  Pod,  I,  448;  Crimen,  396;  Mkhelet.  m.~Sabnm,  "  De 
Kub.  Dei."  V,  9i  Mi^fihard  (ninth  OMlury),  "Transl.  S.  Viti,"  13:  ■'Trroal. 
S..-\l*x.,"  13.  CI  "Btii^.,"  38,39;  "Inft,"20:  he  is  trefttftd  u  a  thict  "si  im« 
voriferaverit  nee  eomu  insonuerit";  thenceforth,  if  he  takes  r^re  to  «ill  out, 
he  in  tipitlier  kiUwl  nor  rwluce"!  to  slaveriT  Si^el.  §  130,  —  to  th«  Moots, 
^.  "HiBte  Fart.."  VII,  25:  Dig,  X.  5.  (3;  liin^son,  VI,  662. 

*  Itight  to  wreckage,  It^.tn"  ("la^"  law);  aee  Du  Catige:  PrriUe,  III, 
200.  It  i»  difficult  to  see  En  thia  an  ejctcnaion  of  the  riiht  of  occuT>alJoa  of 
"  TVS  nullius"  which  was  admitted  of  by  the  Koman  luw,  Tor  the  thiims  whi^ 
happened  to  be  cast  up  were  not  "rea  nulEiiis."  and  the  pcrBon  who  look  na»- 
sesBion  of  them  ran  the  risk  of  being  punished  as  a  thief:  "Coil.  Just.,'  II, 
5,  I;  Pact  of  Sicanl  de  B*n6vent  in  8M.  Cf..  however,  ZaneUi.  "t«ww 
Rotnana  ret,  coif  ,"  p  12.5;  "("bd.E:urie,"282;  "L.  ftla  ,"7.  2,  18,  cd.  Zfumtr. 
Reprisals  D{;Bjn3t  the  N'orman.?  and  other  pillftAers  mu.tt  have  r«ntribiit<>l 
lowards  the  tnaintz-nanpe  or  even  towards  the  development  ol  the  right  to 
wrectt.  Ar-eordinn  to  eert,ain  very  old  dooumenta,  the  Fagaiu  resaidod  the 
ocean  aa  a  row  whii^h  fiave  itself  up  to  them;  aa  soon  aa  a  veawJ  in,  diatrennude 
lt«  appmanre  Ihey  all  ran  down  to  the  shore  with  draK-hook<<  in  ortler  to 
take  poasession  of  the  WTCckage:  Grimm,  "R.  A.."  250.  In  the  ele\-en.lh  cen- 
tury the  Church,  Koing  back  to  the  Roman  tradition.  cxcommuDicated  thoM 
who  availed  ihenaselvet!  of  this  Wrl>arian  rinht;  Did.  X,  5.  17  {1179).  FVed' 
eriek  tl  Bboli9he<l  this  ri«ht  in  hia  C-on-^titution  in  favor  of  foreigners,  in  1220. 
c-9:  "M.G.  H.,  L.  L.."  II,  243;  Authenliic  "Na^ngia"  under  ''C.  J.,"  6.2.  "de 
furtifl,"  18;  SeJiroeder,  620;  "Ccnst.  Sic..*'  I,  29;  "Rrtlea  dmtwn,"  29.  But 
it  stOl  eontinued  to  eidst  in  many  places  under  the  name  of  local  eustom. 
The  "Ass.  de  J<ir."  "C.  des  B.,"  46,  had  also  done  away  with  it.    In  FrwM* 
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Hospitality  '  imposed  by  Customs,"  and  sometime3  by  the  law," 
tempered  the  severity  of  this  right;  the  foreigner  ceased  to  be 
treated  as  an  enemy  as  soon  as  there  could  be  found  a  member 
of  the  community  to  take  him  under  his  protection,  to  become 
surety  for  him,  and  to  admit  him  as  a  guest  in  his  own  family.* 
So  the  first  aim  of  the  foreigner  came  to  be  to  find  himself  a 
patron  (from  this  arose  the  old  custom  of  going  to  sit  at  the 
fireside  of  the  family  under  the  protection  of  the  household  gods). 

Following  the  invasions  and  the  mingling;  of  races  which 
was  the  result  of  them,  and  following  the  establishment  of 
the  Frankish  State,  whose  subjects  were  of  various  nationalities, 
and  following  the  converaion  of  the  Alamans  to  Christianity  and 
the  influence  of  the  Roman  cusloma,  the  prejiidice  against 
foreigners  lost  its  force.  Those  who  belonged  to  the  divisions 
of  the  Frankish  State  were  not  looked  upon  as  foreigners  when 
this  State  was  divided  up  into  several  kingdoms;  this  division 
was  often  only  provisional,  and  there  subsisted  a  certain  moral 
unity  and  rather  frequent  relations  between  the  new  States.  But 
stilt  more  than  the  nationals  did  s<trangers  find  themselves  midcr 
the  necessity  of  ha\-ing  a  patron  (ef.  "right  of  tlie  lord")-  The 
patronage  of  the  king  bad  always  been  especially  sought,  because 
it  was  more  effective;  it  alone  was  exercised  in  a  beneficial  way 
over  the  travelers  and  the  pilgrims  who  were  passing  through  the 

a  treaty  of  1231;  OrdiaMce  of  1277.  1461,  etc;  IsamUrt.  Table.  "Brid 
et  naufr,";  D.  Vai&Mtle,  V,  1114.  €f.  "AueasBin  et  Nko]ette,"  ed.  Siithier. 
The  Ordinance  of  I6SI,  4,  tl,  1  and  45j  placed  under  the  protection  of  the  king 
vessels  which  wore  wrecked,  and  puniKhed  with  death  tnose  who  lighliMl  fires 
at  nijclit  on  the  share  in  order  tu  attract  and  shipwreck  thtm.  As  the  right 
of  wTeck  disappeared  it  b^^ain-o  netesHiuy  to  determine  what  was  to  become 
nf  the  thinga  washed  ashore  which  Dobody  claimed.  Cf.  the  Ordinanees  of 
1.543,  151i7,  etc.  —  Pappafava,  p.  32  (bib!.);  lA»year,  "Le  Dr.  d'Spavea  dana 
U  l^gial.  iL<;tuelle,"  1903. 

'  C/.  PqH,  1, 4W:  0^e,,br3gffm,  "Stud,"  p.  19;  "Dig.  Ital.,"  see  "Albei^bi"; 
Uhxtann,  "Abhabdl.," 

'  Texts  of  Scripture:  "Exodus,"  jodi,  21;  mii,  9;  "Leviticus,"  jrix.  33,  mi 
xzxiii,  22;  "Deuter.,"x;  xviii,  19. 

>  CasaT,  VI,  23;  Taciiua,  "Gerni.,"  22;  "Burg.,"  38:  penalty  ftgainst.  any 
one  who  sends  away  &  guest  rerusing  Co  receive  him,  and  agiunst  the  Bur- 
guniiian  whf>  sends  him  to  a  Romtm;  Catsiod..  "Var."  14;  "Bai.,"  3,  14; 
Capitulary  of  802,  27  (1,  98);  AaMg.,  I,  70;  Capitulary  of  803,  20,  etc.,  1, 
131,  19i,  etc.:  Berted.  Lev.,  I.  364:.  CJ.  fiosiire,  "Form  ,"  nos.  27  e£  seo.  ^ 
Grimm,  "R,  A.  "  4O0.  Rights  of  the  pasBer-bv:  "Rnth.,"  S.iS;  "Win.;'  S, 
4,27,  etc. —  "Gout,  de  Bigorre,"  24;  ''Wis.,"  11;  "Burtclona,"  629  (peace 
of  the  roada), 

'  On  principle  the  foret^er  observes  the  law  of  bis  patron,  but  the  laog 
BOinrtimnfl  auttir»ri»eH  those  who  are  under  hia  protection  to  live  iwicording 
to  the  law  of  their  damioile  al  origin;  "Roth.."  190;  Raeikre,  no.  27  (Jews). 
C/.  pa*l:  "Kuidajta."  "ducatus,"  durine  the  feudal  period,  for  the  foreigner 
who  ia  only  passing  through,  or  the  merchant:  Dartite,  "N.  R.H.,"  1903,  483. 
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kingdom-  It  became  subsidii^rj-,  that  is  to  say,  the  king  made 
himself  a  patron  of  those  who  had  no  patron.'  For  this  protection 
the  king  coUeeted  an  annual  rent,  the  '"Wergeld"  and  the  in- 
heritance of  those  who  were  subject  to  it,'  at  least,  if  they  died 
'n.-ithout  heira.  By  means  of  au  order*  it  was  prescribed  that 
the  "missi"  should  draw  up  a  list  of  the  foreigners  who  were 
found  within  Uieir  circle  of  inspection.* 

§  579.  The  Sam«.  —  (A)  The  Feudal  law"  continued  the  Bar- 
barian law,  but  emphasized  it.  Instearl  of  becoming  the  exelusive 
monopoly  of  royalty,  the  patronage  of  aliens  and  the  beiieBciitl 
rights  which  it  admitted  of  became  dispersed  more  and  more 
among  the  lords,*  Annoying  consequences  resulted  therefrom; 
(a)  tlienceforth  the  individual  who  does  not  belong  to  the  lords' 
domain  is  looked  upon  as  a  foreigner,  even  if  he  be  a  Frenduoan;  ' 
(6)  at  the  same  time,  the  greed  of  the  lord'j  treasurer  exaggerated 
his  rights  over  aliens,  as  over  other  persons  of  inferior  conditiim 
besides.  The  alien  had  to  declare  himself  the  man  of  the  lord  upon 
whose  lands  he  established  himself  ;  ^  he  was  ordinarily  granterl  for 
this  a  period  of  a  year  and  a  day,"  at  the  expiration  of  which  he 

>  SrAmW,  "Ges.  d.  Angels,,"  p.  126;  Council  of  Paris,  996  (D.  Boucvti, 
X,  627);  1|  125.  Alao  witn  regard  bo  the  Jewa,  it  seems  that  the  kina;,  fntrn 
the  Fnuikiah^  Period  on,  Bjeerciaod  ovnr  them  a  general  pmroiuige,  Al  the 
BOmc  time  this  point  is  one  which  him  been  di»ciia&ed :  Gierke,  "D.  PrivOitr.," 

I,  438, 

'  Fr.  Chnm.,"  D;  "Ina,"23;  "Cnut,"  40;  "Bai.."  4.  30:  "C»pU„"  I,  447, 
c.  2;  ^ahiUan,  "Ann.  Ord.  S.  B.,"'  II,  699;  .ifuhlbaeher,  "Reg.,"  no.  l.M. 
The  Lombard  law,  "Roth.,"  390,  dots  not  sllnw  them  to  disfpow*  of  Ihoir 
pomesnons  ''absque  juamtaQc  rejtiji";  however,  if  they  h&ve  nay  l«gitiiimt0 
childiim  the  latter  wall  receive  thiMO  in  tlimr  capaiL'it.v  of  hein.  Can  they 
receive  an  inheritance?  It  irould  seem  not  (ancumeDt  ta  the  CQntrarv  in  thie 
Capitulary  of  H06,  c.  9,  "Du-uio  regni":  the  subjects  of  those  kitiKrlonu 
estAblisbed  bv  hnvuiK  been  divided  joay  euoceod  one  uunlher);  "EmaL. 
ad  Offam."    CJ.  "Rib.,"  31,  3;  38. 

'  Particular  m?a«iir(«i,  such  aa  th«  "Prsceptum  pro  Hisponis,"  812,  S15. 
See  also /'nfeir*  dela  Taar.  in  the  "M^l.  P.  Fabnv"  1902  (flgncultunil  P»loiiie3 
R&d  o<->cUt>B.tioD  oi-  cultivation).  Cf.  G&Tnall  colonies,  Btond^l,  tftnilsM, 
op.  ni.    Cf-  Sie,  "Oa*fi<s  ruralra."  p.  82;  FlaeA,  "Ong  ,"  II,  139. 

•  Capitulary  of  803,  6,  and  uf  806  <I,  115, 447J;B»wd.         VI,  222; "  App.," 

II,  4. 

*  Dii  Canfft,  see  "Albani."  etc.;  "OUin,"    eee  Table;    Ragumv,  na 

'"Aubaine." 

"  Terms:  estray,  unrecogniBcd,  alien,  etc.:  Du  Conge,  sec  "ForeosoB"; 
Btutitll.  nee  "Foreifpi."  —  Prrfifc,  III,  183. 

'  Btrangers  to  the  bailifT'«  juri^dictinn.  tn  the  dir>ce8o:  Loudunah,  3,  5: 
"Tour,."  2,  3:  BrMflri,  "Us.  dea  fiefs, "  III,  18:  SloM<.  I,  310. 

*  During  the  yeat  and  a  day  the  olioo  tnAV  declofc  himself  to  be  tlie  man  c4 
another  lord  or  of  the*  kioR:  '*Et.  de  St.  LouLi,"  II.  30;  "Agen,"  .S3  {a  y^tt 
and  a  month  within  whi(-h  tn  chome  on«'s  lord);  Laroque-Timbaid,  51;  Ijayml, 
44.   Sale  of  tht*  "■justtiia  albnnorum,"    .Art  of  1232 dt«d  by  Deman^mU,  p. 00. 

•  Oath  of  aliens:  "Gr  Cout.,"  2,  29.  The  alien  keeps  his  station;  if  ne  is 
a  oommoner  he  docs  not  became  a  serf,  etc. 
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Could  be  Aeized,  body  and  possessions.'^  Assuming  that  he  made 
the  declaration,  be  was  often  treated  like  a  serf,'  and  this  is  what 
happened  in  the  domains  where  serfdom  was  the  rale,  where  the 
"  air  makes  one  a  slave  "  (excepting  in  the  case  of  gentlemeu) ;  ^  on 
the  contrary,  in  domains  where  the  "air  makes  one  free,"  '  or 
serfdom  does  not  exist  or  is  only  an  exception,  he  33  free.  In  the 
former  case  his  condition  is  easy  to  determine;  let  us  notice 
especially  that  he  is  subject  to  mortmain.  On  the  second  sup- 
position, he  is  treated  like  the  commoners  of  the  locality  in 
which  he  lives,  subject  to  the  same  rights,  and,  furthermore, 
affected  by  incapacities  which  varied,  the  most  common  of  these 
being  the  following:  his  inheritance  belongs  to  the  lord  ("liber 
vivLt,  servus  moritur")/  at  least  if  he  does  not  leave  any  descend- 

1  "Et.  de  St.  Louia,"  I  fi2;  100.  IMfficulties  nriBe  as  to  these  t«xM.  Thf 
mistnJte  haa  been  macfe  of  trying  to  draw  a  distinction  between  the  foretgner 
of  unknowDi  origin  (tr.  100)  and  the  foreigaer  conuug  rrom  a  neighborinK 
feuduj  ]  urkdic'tioa  (c.  92):  ViolUi,  p.        a.  5;  Du  Cange,  see-  "  Expleclabilis. 

'  This  compari.'jfln  with  the  serf  hda  beeo  contested.  But  cf.  ecaitnitintrir, 
4B,  19;  Chauauii&ij,  11,  20;  "Cout.  d'Anjou,"  ed.B.-B.,  I  pp,  232,  31 1 ;  .l/ort. 
Pansj  "Hist.  Angl.,"  in  1213,  Prosecution  of  aliens;  Du  Cnnge,  ace  "Albani." 
Mamage  oat  of  one's  elation:  Bucquet,  on.  di.;  "Chillona,"  16  (nigumGnt  to 
the  contrary).  Rent,  "ccns,"  "censua,  "forasticus":  D&tianQenl,  p.  100 
tt  seq.  (texts  of  the  eleventh  centurj-);  \'iolUi,  "Et.  de  St.  Louis,"  IV.  303. 
Mortmain:  "Et.  de  St.  Loais,"  IT,  31  (It.  p.  439);  "Josticc."  p.  255;  Laurel. 
68,  101;  /Joffuraw.  Bee  "Parctiura.  —  "Wildfange  CespeciaUy  ta  the  Palat- 
inate): Grimm,  "R.  A.,"  327  399-  —  In  the  aame  nay  the  Jews  were  conaiJ- 
eired"8ervi  princlpum  " : 5^,  ThoTnan,  "Sunun.  theo!.,"sec,(i.s.,  Art.  2;  "Schwab- 
enapif^el,"  280  (214).  Thc.v  were  not  foreifpiers  proper!;' speakinK.  for  they 
did  not  come  from  Home  outaide  couiilry.  In  the  FruiikL^h  Pcri-iKl  they  liod 
already  been  placed  under  varioua  difinbflifioi!  whlph  Vivttf  nut  due  to  BHi'tiiiag 
but  relipoiis  pwjudioe;  but  they  were  not  Jikened  to  slaves:  Edirt  of  Clilot., 
2,  10;  Capitulary  of  850.  c.  24.  How  does  it  happen  that  their  position 
became  wotfuf  afterwarda?  Hctialer,  J  35.  Infiumce  of  the  cnisikdes. 
'  Vilry,  72;  aee  RagTieau.  * 
•  BeawnaiiOiT  no.  972,  ed.  Balmon;  Larrtypu-Timbnvt,  53.  The  majority 
of  the  municipal  chaiTters  provide  for  the  Hcltling  of  the  foreipier:  Luiisd, 
24;  "Totilouae."  155,  156;  "I-fm."  2;  " Moutpetlier,"  31,  45.  93,  m\  '-Albi,'' 
4;  "Agen,_"  33;  "Charroux."  3;  "Martel,"  18;  "Apt."  38.  etc.  Sometimes 
tiicy  provide  for  favorn  to  be  conferred  upon  the  foreigaer;  Peritle,  III,  2flfl, 
Protection  by  way  of  guidance,  aafc-conduct>  aa  Mcort,  especially  when  fairs 
and  markets  were  beioii;  held;  Hurelin,  "These"  ("esoort,  letters);  />fi  Cunge, 
see  "Ducatus,"  etc.  Opposition  between  the  inltabitanta  and  the  citizena; 
SimlatgM,  "Cout.  de  Toulouse,"  Municipal  Ordinance  of  1731.  —  German 
"Gast^erichte":  Osenhnlggen,  op.  dt.  England:  il^fhr.  p.  27)  mixwl  juries, 
Court  of  Piepoudre  (for  alien  merchants).  Cf,  aa  to  ttiis  e:[pTes8ioD,  "L. 
Burg.,"  140;  "L.  d.  Dr.,"  no.  496, 

*'  To  allow  a  foreigner  to  inherit,  would  have  been  to  have  allowed  liim  to 
take  out  of  a  lortl's  domain  the  property  which  was  to  be  found  therein, 
whinh  Eimounted  to  the  eame  thing,  according  to  the  ideas  of  that  period, 
the  commLi&ion  of  a  speciea  of  theft  at  the  excuse  of  the  lord.  Sometime 
he  waa  shsolutely  refiused  the  ri^t  of  inheriiinn,  aoraelimM  the  lord  waa 
Allowed  to  keep  a  portion  of  bis  possessions.  The  lord  was  authorised  to 
enTorca  a  restraint  of  this  some  nature  over  the  poaaeHsiana  of  the  person 
who  left  hifl  domain  ("gabella  emigrationia ") :  Slobbe.  I,  312,  310,  Fre- 
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ants  born  in  the  lord's  domain; '  he  cannot  make  a  will.*  oor  can 
he  inherit  ujron  intestacy  or  by  will;  he  h  forbidden  to  acquire 
lands  *  or  to  eiercise  any  public  function;  *  his  penalties  arc  mope 
severe  and  his  taxes  are  higher;  *  he  ia  subject  to  reprisal,'  to  ar- 
rest or  distraint  carried  out  by  an  individual/  ond  tn  expulsion. 

The  reaction  against  this  severe  treatment  thus  inflicted  upon 
the  foreigner  came  from  the  Church  and  the  monarchic  jn>wer. 
In  1220  the  Authentic  "Omnes  Peregriui"  of  Frederick  11,* 

quently  the  inh^ritAQce  of  the  foreigner  wa^  found  to  be  withmit  an  heir  to 
take  it,  for  his  rdstwna  were  either  unlioown  or  far  away.  ('/.  Ptrlilt,  III, 
189.  Foflsibly  iKw*  ideas  would  not  have  sufficed  to  give  riae  to  the  riftliL  Ut 
the  iuccesaiun  to  the  estates  of  d»eascd  aliens,  but  they  had  a  sumrient 
amount  of  influeace  Eo  ke«p  up,  oa  this  point,  tradition  which  woa  hostile  la 
the  foreigQor  and  which  refused  to  give  lum  any  rights :  Brunner,  "  U.  Yt.  U.," 
I,  275. 

'  "A.  C,  Verm,,"  nos.  140,  141  (right  to  make  a  will):  fertifc,  HI,  196: 
"L.  d,  Dr„"  no.  378. 

*  Cf..  however.  "El.  do  St.  Louis,"  lac.  eU.;  "A.  C,  Vena.,"  p.  80;  Piad, 
"ffiat.  dea  EtaU  G6n.,"  I,  m. 

'  "S0J.,"  45;  "Salon":  conaeat  of  the  Court:  Ovraud,  II,  SCO.  Italian 
Statutes;  PerlUr,  III,  191.  Sometimes  prohibition  of  Rivine  aqy  nuUTiAee 
portion  to  thp  woman  who  married  a  foreigner,  id.;  eapeci^y  in  Italy  and 
in  Germanj".  Stobbr.  I,  310  ("landaa^iatus  plenus").  UepunJiase  of  mer- 
chandise: "  Montpellier,"  in  1205,  8.  In  England,  until  1844,  foreignen 
could  not  acquire  any  immovabies  (or  ships)  by  any  right  whoteoevor.  under 
penalty  of  havini;  thorn  coTifiscated,  The  forcignpr  married  to  an  KngUsh- 
nian  could  nut  tfiercfcire  luve  anv  dower,  and  the  (orciKacr  married  to  nn 
Englishwoman  cotild  not  enjoy  tlie  advunt.ogc  of  the  curtesy  of  England: 
BUicfiatime,  II,  p,  54,  Frcni^h  translation.  Cf.  on  thi^  cfltabliahing  of  thme 
rule!i|  Pc^'yknnri  M-jUIand,  I,  445  (relatii^n!)  exuting  between  France  and  I^CmC- 
Iwid),  In  LafiRuedoe  the  Jewa  jwasesscd  lands;  Sai^t,  op,  cit.  But  thu 
was  not  (((.■nf>riil!>  <io. 

«  '•.Arlits."**Salon,""Carcaaaonne,"etc.:Ctraiid,II,  131,  153,254.  Italian 
Stattites:  the  positifjn  of  notary,  or  of  advocate:  Fertile,  III.  190.  Sometimea 
cvep  he  wo.-!  excluded  from  the  practice  of  oeriain  profeggiona.  They  ctiuld 
only  become  members  of  co'rpo  rat  Ions  after  thfi  Edict  of  August,  1770.  Art. 
9.  "Montpellier,"  109:  they  could  not  fall  bark  upon  the  legal  tariff  for 
roercliaudise;  their  tcatimony  was  not  admi.isible  In  court;  surety  "iudic. 
BoK-i."  ifr.  In  their  case  penalties  Tvere  more  severe  ("iVrlcB."  17,  18)  and 
procedure  more  strict,  ih,  Crcditora  who  were  membeni  of  trie  nation  were 
ipven  prefetonee  rjver  foreign  credttor?!.  - —  IMiuTiagea  between  members  of 
the  nation  and  forapirn  sometimes  burii^nod  with"  fdrm^litiw,  ami  at  otb«r 
times  looked  upon  with  favor;  " MontpcSlier,"  93  —  Tanneiti*,  01.  J.  Fatrn 
question.s  as  to  whether  a  foreigner  may  be  a  guardian,  I,  2fla  (*^.  Table). 

*  Arloa,  1235,  in  iiiraiid,  II,  fl  et  ue.  Cf.  penaJlioa  at  fairs:  HtanHn. 
"The»e,"  p.  46V. 

•  "Montpellier,"  23. 29  to  34;  "Carcaascnne,"  138;  Paaquier.  "Inst  "  178; 
Slobbr.  I,  31S;  Pertiif.  i  34;  Pappnfaim.  p.  ffuivtin.  p.  443;  Dtl  FojdU* 
Bind  Casanofa,  "Rappreaalie  o.  eomntuni  medievali"  iFlomnce),  18(M. 

'  "Montpellier.''  29  el  'c^,:  "Arle^"  in  tlir,ii,-i,  11,  IM;  "  Albi,"  S;  MarttL 
15,23;  "Bofd,,  A-C  ,"  101;  "Ar^'h.  l/g  d^  Reims."  I.  38;  PcrtJt,  III,  101. 
No  f^ving  up  of  posseMiona:  Ordinance  of  ttt67,  34,  1:  1673,  10,  2;  Stobbt, 
I,  31«,  Cf.  franchisw  of  fwre:  "Cod.  Just^"  4,  flO,  1;  tfuw/in,  "^Th^'' 
p.  438, 

•  "ConBl,  Frid  ,"  II.  {  10;  folltmnng  the  "I..  Feud."  for  "M.G  H..  L.  L,  " 
n,  243,  c.  S);  AuthcnUc  on  "C.  J.,"  6,  69;  immberl.  111,  128.    Partifa,  ill, 
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re-enacted  by  Louis  the  Headstrong  in  1315,  granted  tliem  the 
light  to  make  a  will,  &nd,  if  they  had  no  heirs  at  law  or  testa- 
mentary heirs,  conferred  their  possessions  upon  the  poor  or  upon 
tlie  Church.  It  is  true  that  these  provisions  were  scarcely  ever 
Bpplied.  At  the  same  time,  local  causes  which  were  more  effica- 
cious, —  relations,  commercial  or  otherwise,  between  towns  and 
lords'  domains,  —  caused  tlie  right  to  the  succession  to  the  es- 
tate of  a  deceased  alien  to  disappear,  especially  in  tiie  interior  of 
the  kingdom.^  Sometimes,  for  example,  at  Nice,  in  the  thirteenth 
century,  one  finds  the  principle  of  reciprocity  established;  there 
foreigners  were  treated  in  the  same  way  as  the  inhabitants  of  Nice 
were  treated  in  their  country.^ 

§  580.  Th»  Same.  —  (B)  Transformation  of  the  seigniorial  right 
inta  a  domanial  right.  Through  an  evolution  similar  to  that 
which  took  place  during  the  Frankish  period,  the  avonTy  of  the 
king  became  subsidiary  but  ended  by  being  exclusively  recognized. 
In  the  domain  of  the  crown  every  alien  who  had  not  been  made 
one  of  the  lords"  men  within  a  year  and  a  day  became  the  king's 
man.*  In  time  the  alien  could  not.  indeed,  recognize  any  other 
lord  than  the  king;  this  was  so  from  the  thirteenth  century  in 
the  District  of  Orlfeana,^  About  the  aame  period  an  Ordinance 
inserted'in  the  *'01im"  of  Parliamentf  11,  4o6,  under  the  signifi- 
cant title  of  an  "Ordinance  Relating  to  People  Subject  to  Mort- 
main, Aliens  and  Bastards,"  bears  witness  to  the  frequency  of  the 
contentions  between  the  lords  and  the  agents  of  the  king  with  re- 
lation to  the  inheritances  of  these  three  classes  of  persons,*  Only 
the  rights  of  the  high  lords-justices  are  recognized;  moreover,  it 
was  necessary  that  there  should  be  no  adverse  possession.  During 
the  Teaction  which  took  place  after  the  reign  of  Philip  the  Hand- 
some these  rights  were  still  recognizetl  in  1315.   But  at  the  end  of 

195,  cites  earlier  provisionfi  encicteid  by  the  Holy  Se«  as  applying  to  its  domain 
{llft9).  (7/.  Lexta  whith  confer  onr^half  of  the  inJienla^pe  upon  the  ho^i 
and  the  other  hnU  upon  the  town.    The  host  took  Ibe  clothing  of  the  foreigtier: 

Siobb<,  I,  ai5. 

I  -MoTitwllier,*'  31):  "ChAt^lbtane,"  nOS,  Arts.  5  and  6;  ^'CMtillnn." 
Art.  25  IGiraiui,  11,346);  "Albi,"  1220.  1  and  2;^  '■SamUlIaiirm,"  IIM,  2, 
etc.:  "Montpellier,  108,  114;  R.  CaiUeiner,  *' Admiu.  de  suocees,  par  lea  pouv, 
-ublics."  1901. 

*  Pertiie.  III.  197. 

»  "A.  a,  Champ,"  (_B.  dt  Rkfxhmrg.Ul,  2I8>. 

*  "Et.  de  8t.  lauK."  II.  3t,  Cf.  Charter  of  Jurisy  in  1130;  Olmam, 
Vn,  87.  A  similar  evolution  a&  fur  ae  tho  Jews  »re  c(.irini!rae"i ;  "Schwab- 
ensp.,"  214  {•».);  they  are  the  aerfs  of  the  "caniera"  (treftaurer)  of  thfl 
Konann  kins. 

»  "Oiim,"  II,  456;  III,  211,  223;  Vu^ry.  "Et.  8.  le  rig.  fin.  de  la  France," 
I,  442;  D^coudray,  "Orig.  du  Pari.,"  p.  &09. 

873 


§5S0] 


BTATDS  AND  CAPACITT  OF  PERSONS 


tlie  fijurteenth  century  (1386)  Charles  VI  was  seen  to  appropriate 
to  himself  the  Inheritanee  of  aliens  throughout  the  whole  of  Cham- 
pagne, no  matter  in  what  jurisdiction  of  high  justice  they  might 
have  died.'  The  same  phenomenon  of  concentration  had  tukca 
place  in  the  domains  of  the  great  feudatories.  As  the  king  inherited 
from  them,  a  universally  royal  succession  to  the  estate  of  the  de* 
ceased  alien  *  was  the  sj-stem  which  was  in  force  from  the  sixteenth 
century,  excepting  under  certain  Customs  which,  stopping  half 
way  along  this  path,  still  connected  the  right  of  succession  to  the 
estate  of  deceased  aliens  with  high  justice.*  This  change  hjul  happy 
consequences  for  foreigners.  It  made  their  condition  uniform  and 
moderated  it;  at  the  same  time,  it  diminished  their  number,  be- 
cause there  was  no  longer  any  question  of  foreigners  to  the  lord's 
domain,  but  only  foreigners  to  the  kingdom. 

f  581.  The  Same.  —  (C)  NationatUy.*  Fpudal  particularism  for 
a  long  timeobscured  the  idea  of  nationality;  one  was  a  Breton  or  a 
Gascon  rather  than  a  Frenchman.  But  with  the  absolute  monarchy 
and  the  long  wars  againat  neighboring  peoples  this  idea  becamo 
rooted  in  public  opinion  just  as  it  did  in  the  law.  The  iact  of  birth 
decided  first  of  all  what  was  one's  naUonaUty;  anybody  who  vat 
bora  on  French  soil  was  a  Frenchman,  whether  his  parents 
French  or  foreigners  ("jus  boU  "),''  In  the  sixteenth  centiirj- 
were  certain  disputed  cases;  in  the  eighteenth  century  a  new  prin- 
ciple came  to  light  in  some  cases,  that  of  the  "  Jug  aan^uliili."  It 
was  said  that  nationality  and  tlie  attachment  which  one  has 
for  a  country  could  not  depend  upon  an  accident  such  as  birth 
during  the  progress  of  a  journey  or  during  a  very  short  and  some- 
times compul&orj'  sojourn.  Chance  should  no  more  create  nattoo- 
ality  than  it  does  relationship.   Thenceforth  there  is  a  tendency  to 

'  "Ord.,"  VII,  156;  Dfsmam.  2B5;  Ucnti.  290. 

'  When  lie  debv«red  Iptt?ra  of  naturaliaatioa,  the  king  t«ck  airajr  from  Um 
lords  their  right  to  the  ?«tftl<e  of  deceaathl  alieius. 

'  Eiti^^ioiLB!  Rag)jMu,  sM  "Aiibmage";  Dunoidin,  oa  "Aajoa,"  4t; 
■'Maine/' -tS;  "Tours,"  43;  L»ysel,  71;  Olasimi,  VIII,  2M.  But  ia  the  eight- 
eenth L'pntury  no  attpiition  was  pttid  to  CuBtoms  wliicti  might  oontnuy 
lu  t)iit<,  the  aovtrreigiity  ol  the  king  not  being  autiject  to  preaoriptioii:  jlrpoM, 

'  *  fi.  dr  LnppiMIe,  " Nntionalili-  d'oripnp,"  ISW, 

'  The  English  law  is  one  of  thn»p  whirh  mowt  lopcally  liav«  adoattMl  Um 
"lue  tiuli"  (<-/.,  howtver,  Pnllnck  ami  MaiUaivJ,  I,  441:  fUacuaatoa  in 
Bt'iffct'-'ir.  Il,  p.  54,  Pretioh  translation);  who-'ver  is  bom  ot  EnclUh  kmI 
in  an  Englifihnian.  whctlirr  im  pareata  w^te  Enp;lish  or  not;  ana  m  OM 
eW  is  an  F-ngliftKman  (pxcfpfinK  he  nntumlised);  on  the  other  haocL 
he  who  is  born  an  En(!li^hnv3.n  nan  only  oca^p  to  be  aufh  with  the  eonMOt 
ot  the  sovereign  Cperpetua]  ail^iuice>.  Oiith  ot  oUcfiance:  fitodMone,  II, 
p.  46. 
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take  into  account  the  nationality  of  the  parents  in  order  to  de- 
termine that  of  the  child ; '  thus  the  child  who  is  born  abroad  of  a 
French  father  is  a  Frenchman, — unconditionally  if  the  father 
has  not  given  up  all  expectation  of  return; '  and,  upon  condition 
of  setting  up  a  domicile  in  France,  if  he  has  given  up  this  espee- 
tation.  Conversely,  the  status  of  being  a  Frenchman  is  lost  by 
the  establishment  of  a  donueile  abroad  without  expectation  of  re- 
turning.* In  case  there  is  a  return  to  France,  then,  "ipso  facto," 
one  becomes  once  more  a  Frenchman  (without  any  retroactive 
ef!ect).* 

Foreigners  became  Frenchmen,  apart  from  the  annexation  of 
territory,  by  becoming  naturalized.  At  first  only  the  connection 
Tvith  some  lords  domain  or  the  acquiring  of  citizenship  in  some 
tottTi  was  recognized ;  later  on  the  citizenship  of  the  king,  when  it 
took  ou  a  personal  character,  served  as  a  preliminary  step  to  the 
acquiring  of  nationality.  From  the  middle  of  the  fourteenth  cen- 
tury the  king  could  give  lettsra  of  naturalization  without  consult- 
ing any  special  body  of  cltiaena,*  There  were  no  other  conditions 
required  than  the  pleasure  of  the  king.*  At  the  same  time, 
Bcarccly  any  people  were  rwituralized  excepting  those  who  resided 
in  France.^  The  delivery  of  these  letters  *  ordinarily  was  based 
on  the  payment  of  a  fee  which  was  in  proportion  to  the  fortune 

'  Blackslane,  II,  57,  French  translalion,  eayg  that  in  this,  differing  from  what 
takes  place  in  EnKlQiwl,  a  child  bora  in  France  of  foreign  parents  ia  a.  for- 
eigner.   But  Pothier,  nos.  43  ei  seq.,  aaya  the  contrary. 

•  Folhirr,  no.  65;  ''Arr.  etc- rAnglaise,*'  1570;  Baenus,  "Decia.,"  13.  But 
if.  GUisgoji.  Vlll.  2S2;  Baripiel.  II,  im. 

•  Penalties  against  this  Proteslaat  Rpformetl  refugeaa  under  Louia  XIV; 
the  revolutionary  l<3t;ialatioD.  against  the  dmi^rt^  U  nothii^  laorv  ihuti  aa 
iniitiitioii  of  tliv  prot-iiiions  tokva  by  the  Old  ^gime  against  the  FroCe^tantsi 
•Uaria,  "ApimI.        Toulouse,"  1«03. 

*  Pnihier,  nos.  62,  63,  ftft  (details). 

»  Mflnuflcript  Imnrs  nlai  by  VioUu,  372,  1  {in  1341:  we  declare  A.  G., 
tngf'iher  ivilii  fiia  children  already  born  and  to  be  born,  lo  be  our  citiEeoa 
of  Paris,  of  Montpellier  and  of  idl  our  kingdom)  and  2  (in  1340),  ViuUel 
371,  cites  &  raae  (which  (s  very  exceptional)  of  nar.uraliiulion  by  the  lord 
in  1497. —S*e  Ftjriire.  —  Glaskon,  VIII,  288,  distinguishes  between  btUirB- 
of  naturalization  and  letters  of  a  declaration  of  intention  of  becoming  naU 
uraliReii. 

*  The  ^viag_  of  letters  of  naturalization  gave  rise  to  abusea;  too  many 
Cf  them  wflre  gi'^*"'    Th*  "'Etnt-i  dp  B!oi«,"  1579,  a^ked  that  they  oaly  be 

K anted,  to  thofie  who  hn/J  resided  ten  years  In  Fraacc;  BacquM,  p-  73-  A 
^claration  of  February,  1720,  rov<*kod  all  letters  granted  to  non-res  idanta. 
—  The  English  law  placed  many  obstaelca  in  the  way  of  naturalization  and 
did  not  rHow  It  nat\irali;(«i_  person  tJ>  sit  in  Parliament. 

'  In  nlJ  times  thf  attainment  of  citiienship  asaumod  ordinarily  the  es- 
tablishment of  a  rraideoce,  the  acquiring  of  a  house  or  landa:  "Arlea"  in 
Gimtid.  II,  89;  "Salon."  ih.,  p.  241j. 

'  Registration  in  the  Chamber  of  Accounta:  Pathier,  no.  SI.  Entering 
(Edict,  uf  Dec.,  1703);  Glasson,  VIlI,  2ia. 
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of  the  person  bepoming  naturalized.'  Sometimes  these  letters 
were  onllective,-  and  they  were  then  prapticallj-  confused  with 
that  which  Is  ordinarily  called  the  "  benefit  of  the  law."  Thenatu- 
Talizod  foreigner,  on  principle,  had  the  enjoyment  of  the  same 
rights  as  native  Frenchmen; '  but  hia  children  only  had  the  ad- 
vantage  of  this  naturalization  if  they  had  been  expressly  included 
■within  it. 

§  582.  Thfl  Same.  —  (D)  Diaabtliiy  of  aliens  or  right  of  gvcee*- 
aion  to  the  ejtlate  of  deceased  aliens  "sensu  lato."  Aliens  were  ex- 
cluded from  ecclesiastical  benefices  and  public  office,'  even  from 
guardianship.'  But  they  had  the  enjo>-ment  of  many  private 
rights;  the  distinction  between  those  which  were  refused  tliem 
was  rather  arbitrary  and  rather  to  he  connected  "ftith  old  trudi- 
tifin.  Moreover,  there  was  a  fendemy  for  this  doctrine  to  depart 
from  its  theoretical  foiuidatinns;  it  granted  to  aliens  the  enjoy- 
ment of  those  rights  which  formed  a  part  of  the  law  of  natiuns 
and  refused  them  rights  based  on  local  law,  —  a  learned  stand* 
ard,  but  one  which  did  not  have  auy  great  practical  bearing.*  As 
a  matter  of  fact,  the  acquisition  even  of  immovables  and  granting 
"inter  vivos"  were  allowed  them,  —  for  example,  the  gift.  On  the 
other  band,  they  were  incapable  of  acquiring  and  gi\'ing  "cAUSB 
mortis"  (rightof  succesMon  to  the  estateof  a  deceased  alien  "  sensu 
stricto");  thus  they  could  not  receive  any  inheritance  uponin- 
testacy  or  by  will;  ^  nor  could  they  have  heirs  at  law  (with  the  cx- 

'  E!i[i!cption  (T'loWcf,  p.  3T2),  for  Laurent  de  M&licis,  1510. 

'  Converuxl  PorluKUtse  Jews.  1550.  Workmen  of  the  Gobelina,  of  B«mi- 
Tim,  etc.  Dtrclarntion  of  1687:  thoee  who  Lave  served  five  yean  in  the  array 
or  nuvy. 

*  A  few  rcatrictioaa:  Demartgtat,  o,  166;  Onlinancc  of  Woia,  1579,  i:  TFom- 
koertig^  II,  187,  Exemplion  from  tlie  riRht  »f  (Aking  the  extatcs  of  dMOAMH 
ttUcns  ^»ly  conf«-nvd  rights  of  eticmsion:  Polhier,  do.  GO.  Doniift-ti'm  in 
England  dilTers  from  nutursJiidlion,  although  it  carries  with  it  mmc  ni  the 
eSeet*  of  the  littter;  it  n^ulta  from  iHlcrs  paU>nt  from  the  king,  wtuvwu 
nsluraliMttun  ha£  for  a  loug  ti\nv  roi]uir>Ml  an  act  of  ParliaJueDt.  The  dm- 
vun  beoune  h  British  subject,  but  had  nal  the  same  righta  ta  Mi  Bnidwbinui 
bv  birth.  He  couJd  iLcqmre  lanti*,  excepting  by  sucoesaioo  or  griknt  front 
tfie  king;  he  rcmiiineil  aubjcct  t^j  the  special  tMation  which  affftrwd  for- 
mgDers:  he  coulil  not  hold  public  ofhci'  nor  )iavc  &  ecat  in  Parli&niant:  Ulaob- 
ahmc,  II,  p.  53,  French  tratv^lstion;  Pollock  a'«/  Mailland,  I,  443, 

'  PvtJner,  loc,  cU.;  Glaaion,  VIII,  287,  303  (special  provinigtm  aftiun«t  fwr- 
ttgnera). 

*  Abo  in  the  a.;>pli<!alinn  of  Ihcee  diBobilitira  there  are  «»ntrove™!«s9  whidi 
it  is  practi-Tfill^'  iriLpcwfiblu  to  Keltli;:  thp  idtPti  k  reeutmised  bm  hnving  »  ri|^( 
to  marry,  to  cbntroot.  and  to  acquiio  ownersliip;  but  can  he  gain  by  pmcnp- 
tionT  Can  hs  make  use  of  the  repurahaae  by  a  penoo  of  the  same  lincapt. 
etc-?  Otasnan^  VIII.  290. 

*  The  foroiKner  can  have  a  domicile,  which  la  a  piecf  of  propcttv  in  fart. 
'  Cf.  treatises  on  the  lun*  of  succe^islon,  for  example  Ltbrun.  Accunlia( 
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caption  of  their  legitimate  children  born  and  residing  in  France) ' 
nor  dispose  of  their  possessions  by  will  (they  only  had  a  right  to 
make  a  will  of  five  sous  for  the  salvation  of  their  soul).*  They 
could  marry  and  enjoy  the  majority  of  the  family  rights.^  Out- 
side of  civil  disabilities  the  foreigner  was  subjected  to  certain  rules 
of  procedure  in  the  absence  of  which  he  would  have  been  able  to 
"suck  the  blood  and  the  marrow  of  Frenchmen  and  then  to 
pay  them  by  becoming  bankrupt  and  by  going  back  to  his  own 
country."  1st.  The  plaintiff  who  is  a  foreigner  must  provide  a 
surety  "judicatum  solvi,"  that  is  to  say,  a  surety  guaranteeing 
the  payment  of  any  sentettce  pronounced  against  him.*  2d.  The 
Ordinance  of  1667,  34,  1,  restricting  the  application  of  insolvent 
arrest,  applied  only  to  natives;  the  privilege  of  the  assignment 
of  property  was  refused  to  foreigners.  3d.  Foragners  could  be 
sued  before  the  French  tribunals  by  Frenchmen '  (or  even  by 

to  VioUet.  this  nile  datoa  from  the  fi/to«ntli  ceDtur>-,  for  pri\-ileg€a  pmnoua 
to  ihhi  lime  make  no  mentioD  of  h:  "Old."  l\j  pp.  52.  430,  670.  It  is  quite 
certaia  thai  ihey  could  not  succeed  aiidther  aben,  because  the  latLer's  pos- 
BcsBioos  went  to  the  Treasury.  But  we  do  not  ec«  why  they  could  not  re- 
ceive the  pr&perty  of  their  French  rcl^tivea.  We  nre  inclinwl  to  thiok  thtit 
tiis  ^ilenct;  gf  the  gld  texts  tS  to  be  accoUDted  fof  in  fmoth^r  manner;  ia  th« 
old  times  eases  of  relationship  b«twMn  natives  and  foreipiers  were  very 
rare;  wh-cn  they  became  more  mimcrous  there  waa  a  tendency  in  this  dirisc- 
tion.  LoyseL  67:  foreigners  living  outside  of  France  could  receive  properly 
situated  in  France  by  way  of  aucceaaion.  This  in  our  opinion  ia  erroneoua, 
C/.,  however,  GJasson.  VJlI,  294. 

'  Only  "the  heira  procreated  of  hia  body  in  lawful  mittrriwe"  succeeded 
to  the  alien  I  to  the  exciuaionof  the  king:  "Et.deSt.  Louis,"  II,  31.  Having 
native-bora  children  waa  equivalent  to  the  alica'a  haviag  letters  of  naturalisa- 
tion; for  the  Treasury  having  no  further  interest,  it  became  poseible  to  abide 
by  his  hsi  will  and  teatanaent:  Loyael,  70. 

*  It  is  hard  to  believe  that  the  right  to  make  a  will,  which  was  lookied  upon 
with  flo  much  disfavor  formerly,  could  have  been  given  to  aliens.  C/.,  how- 
ever, a  few  eiceptioual  testa:  "Et.  de  .St.  Louia,"  111,  51,  ed.  VwUet;  "Cout. 
d'Anjou,"  ed.  B.-B.,  Ill  p.  bt;  "Const,  de  Verm.,"  p.  80;  Vwllel.  368. 

*  BaajuiU,  I,  4:  formerly  one  must  have  the  permission  oC  the  icing  in  order 
to  marry. 

*  The  giving  of  aurety  "judicatum  solvi"  ia  oaly  the  public  nam  of  the 
Customs  to  abide  by  th«laiv,  kept  aa  an  exception  for  the  foreign  demandant, 
whereaa  formerly  it  waa  required  for  everybody,  whether  demandants  or 
dcf^ndfvats,  nativea  or  foreigners:  Littletan.,  19S;  Pollock  and  MiUland,  I, 
442;  •'AbbcrtUe,"  37;  "Montpellier,"  1205,  Art.  2;  Laro<]iie-Tmbaul,  9,  fltc; 
Lorjsd.  S58;  J.  Ueoq.  47,  49;  Imberl,  "Prat.,"  1,  30;  Bncquet,  VIIl,  3.  It  is 
aaid  that  the  defendant  no  longer  needs  to  furnish  it  because  the  defense 
ifl  a  right  of  natural  law:  Slobbe,  I,  317;  Pappajava,  p.  32;  Glaston,  "Proc^. 
dv.,"  I.  471. 

*  Even  if  he  resides  outatde  of  France:  J.  Lecoq,  14d.  In  matt'ers  reUtine 
to  real  property,  competence  of  the  tribunal  of  the  locality  where  the  land 
IB  situated;,  in  matlers  relating  la  peraonal  property,  of  the  tribuntJ  of  the 
domicile  or  the  reaideoce  of  the  fortigner,  or  if  he  has  none  then  of  the  de- 
tendaafB  domicile.  In  the  old  times  (Boularu:,  I,  3),  the  cuurts  were  takt'n 
to  the  frontier;  later  (Ordinance  of  1667,  2,  7)  to  the  housfiS  of  the  Attorney- 
General  of  the  FarLaments;  Ordinance  of  1673,  12,  17. 
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foreigners)  '  contrary  to  the  ordinary  rulea  of  jurisdiction  which 
would  liave  held  that  they  should  be  judged  in  their  own  coiintrj'. 
We  have  already  aeen  whether  it  was  possible  to  apply  the 
national  law  in  their  ease.' 

§  583.  The  s&ine.  —  (E)  How  did  ike  Cnmm's  succession  in  the 
estate  of  a  deceased  alien  disappearf  This  right,  after  haNnng 
been  restricted  as  to  its  effects  by  the  monarchic  system,  was 
again  partially  done  away  with:  (a)  by  meansof  exemptions  for 
the  benefit  of  certain  classes  of  foreigners  (those  who  came  to  fuirs, 
merchants,  Lombards,  and  Caorsins,  Swias  and  Scots  in  the  service 
of  the  kings,  workmen  employed  in  the  royal  manufactories,  those 
who  held  rents  from  the  Hotel  de  Ville,  and  diplomatic  agents)  or  in 
certain  localities  (Toulouse,  Lyons,  Bordeaux,  Marseilles,  Lon^ie- 
doc,  1484,  and  the  jurisdiction  of  the  four  great  Parliaments 
of  the  Souths  etc.):'  O^)  hy  meansof  International  treaties;  in  the 

'  /jfiticf,  "C,"  42,  3.  AclioDB  between  foreigners  were  formerly  judfcM 
by  their  C«unb.  Cf.  on  tfac  iofltitution  of  the  caoatilabe,  treatises  on  in- 
leiUHttonal  law,  for  inataflM  BmfiU-Fanchille,  etc.:  Ko/nMir,  "N,  R.  H.,'* 
ISiil;  i;U.Uch"<u-tt.,  I.  ISl  and  "Mitth.  ocsl.  Geach.,"  XIII,  33";  SduyuU, 
"Konsulat  fiw  Meers  in  Pisa,"  ISSS;  "  pronenieiiit  moyen  Ig*"  r'R.h,  Dr. 
int.,"  1SS6,  52-5);  Pappajam,  p.  32  (biM.).  A  dklicrtion  lauat  be  mftda 
between  iIipm  kinds  of  consulu:  Ut.  The  "baiie"  or  niMioiia]  cobpuI,  ■  tros 
magiBtrate  sent  by  the  metropolis  to  the  dJatricU  or  faelorics  o[  tiie  Kiwt 
(at  least  &fLer  thG  ftnl  erusBdo).  2d;  The  mnsul  elewt«d  locally  bv  &  furaiKB 
colony,  wh«n  they  did  not  have  any  oonaul  "miasua";  Uiub  wrrarding  lo  tSe 
Staiitits  of  Pl§a  (c/.  od.  Boiuini),  wherever  five  natives  uf  PUa  huppeaM  o 
be  ihey  were  allowed  to  choose  a  coosu]  for  themsclvea;  this  usage  must  lutvo 
been  foali^rwl  hy  the  cu-'^toiri  of  caf-h  trade  body  appointing  ito  own  hmd  who 
was  Dfien  laiown  as  their  conaul;  thus  at  Pua,  tlie  "ordo  mwiB"  (tbom  «rfao 
carry  on  raari  tiiiw  trade  or  exercise  a  profaaaioD  connected  with  it)  baa  its 
eoikiuls  or  "consuls  of  the  sca";  th«  consub  "miaai"  or  "electi"  attfoad  are 
nntundly  under  them;  but  in  Fr&rLP^  the  coasulAte  of  the  sc&  only  eci^teil  nC 
Porpigoan  and  Montpellief.  lo  which  ploem  it  muat  hnve  come  from  Bu^ 
eeiona;  tlie  consular  jurigdit^tiona  c^tabilahed  at  Toulou^p^  in  1549,  Parii^ 
in  1563,  and  Marsdlles,  ia  1.505,  are  raore  probably  conn>?<'t.«l  with  ih>e  judinial 
powers  of  the  winsobi  of  the  inorclianls;  cf.  alao  the  jiirisdiiition  of  fairs  (cus- 
totly  of  fiurB,  and  in  the  Sfteenth  ceniur>-  preserv-alion  of  faircl.  3rl,  Tba 
comul  who  EQicht  be  ciUlcd  "prox^no,"  because  of  the  aaaJiriKv  with  the  old 
"proxetUGa";  that  in  to  &ay  he  is  an  inbabitmit  of  a  town  wher^  a  furaoi 
colony  has  be«^  established;  this  cotuny,  with  the  consent  of  the  mrtropt^n, 
mokw  a  contract  of  hwpitatity  with  htm;  h«  will  tho  hftst,  tho  protector 
and  the  judge  of  these  coloniatd  (example,  consul  of  the  inliabitAUta  of 
NartKinn«  at  Pisa,  in  1275:  C.  Part,  "^tsai  a.  I'hiat.  du  comm.  marit.  de 
Narbonne,"  1854).  Tha  eirpanaioa  of  trade  caasod  the  consul  to  loTO  Ua 
character  of  hwt ;  he  ceased  to  furnish  etores  and  lodgini^  and  became  memly 
ft  |ii\lron  iind  dpfcnder.  This  form  of  consiJship  wiw  <JcvcInp«l  cspcvinlty 
aniunK  the  Germanic  nationa;  thus  until  1^7,  Pnusia  lubd  only  had  (orracn 
con!)  u  la. 

*  %ould  the  French  courts  judge  foreifpiors  acenrditiK  to  the  Fkmh  law 
or  art-orciing  to  their  own  laws  (in  proportioD  aa  the  right  to  the  otatos  of 
dMfTised  afiens  ceased  to  exist)?   

*  Cf.  detnila  and  t«xU  in  DemanQiisi,  p.  19S  H  •»„-  Olatiott,  VII],  SOS: 
laambert,  Table,  see  "Aubiiine,"  etc.;  Pigemnmt,  "Hist,  du  comtnena,'* 
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lost  half  of  the  eighteenth  century  France  thus  entered  intn  agree- 
menta  with  sixty-ais  States,  which  abolished  the  right  to  the  in- 
heritance of  deceased  aliens;'  but  this  system,  which  was  called 
one  of  diplomatic  reciprocity,  still  left  in  existence,^  ordinarily  as 
a  reduction  of  this  right,  the  right  of  "  nithdrawing  "  (a  deduction 
of  from  10  to  20  per  cent  from  inheritances  which  had  devolved 
upon  foreigners),^  and  the  right  of  succession  to  estates  of  de- 
ceased aliens  itself  once  more  came  into  existence  if  the  treaty 
happened  to  be  repealed.*  The  Revolution,  being  inspired  by  the 
writings  of  the  philosophers/  took  more  radical  steps;  the  right  of 
inheriting  the  estate  of  a  deceased  alien  was  abolished  in  general 
by  the  Constituent  Assembly  on  the  6th  of  August,  1790,  as 
Heing  "contrary  to  the  principles  of  fraternity  which  ought  to 
bind  all  men  together."  *  This  generous  beginning  found  so  httle 
echo  in  the  other  countries  that  the  framers  of  the  Civil  Code 
thought  that  France  played  the  part  of  a  dupe,  and  once  more 

1,  205  el  »eg.   We  see  the  Lombarda  aa  early  as  the  twelfth  century,  "(tis- 

5 ■u ting  with  the  Jfiwa  llie  monopoly  of  tratie,  of  banking  and  uaurv  ;  under 
'hilip  Ihe  Uiindsamc,  they  administered,  the  royal  tinaoeeB,  "conducted  the 
TOimnercial  and  fitmnriiil  oiiuontion  of  France."  Later  on,  ii  was  conlflmleJ 
that  Ihe  inhubitunt-s  of  Milu.n  should  be  exempt  from  the  effects  of  the  right 
to  the  estate  of  deceitged  aliens,  because  they  had  originally  come  Irom  a 
ciiuntr>*  wliich  hail  belonged  to  the  kings  of  France;  but  in  the  eighteenth 
century  this  theor>'  wiw  iLbondoncd:  BriU,  500;  Dcmmgeai,  p.  206;  Gbiswn, 
VII  93.  llerchflnts  and  inhabitanta  of  Caor,  in  Engimid:  PoUock  and  Maii- 
iand,  I,  447;  Hitvelin.  "ThiW,"  («:.  cii. 

'  Repttrt  of  Roedcrer;  Locrl,  "hcffa.  civ,,"  II,  117;  Isamberl,  luble,  oce 
"Traitfifl." 

'  The  incapacity  of  transmitting  wa-a  g<>nexaU;"  done  away  with;  but  tbo 
forpigner  only  took  the  suecession  of  haa  French  relatives  if  he  were  naturalized. 

•  ^"Gabellii  hereditatia,  "Detract  113  realis"  as  contrasted  with  th«  "Gabella 
eraigratioais"  or  "Detractus  realis":  see  "Encycl.  method.  Juriapr.,"  Ill, 
687;  SfMe,  I,  315;  Gierke,  "p.  Privatr,"  I,  450. 

'  Declaration  of  war;  ordinarily  stnuiKerB  had  a  certain  time  given  them 
within  which  to  leave  Prance;  when  tliis  time  had  expired  they  were  liable 
to  arrest  and  to  have  their  poaseasions  ccnfisca.ted, 

'  Manifsijuicv,  "Espr.  des  Lob,"  21,  17;  Guerra,  op.  cii.  Neokw,  in  I7S7, 
IMintcd  out  that  the  iktfal  Adv.'intfig.ea  of  the  right  to  the  eatiitcs  of  deceased 
ftjiieiis  were  tJ  ven"  little  iKlp^^rtaB(^e  in  theraae-lvea,  and  that  they  were  aa 
nothing  oomjmred  to  the  impediments  wlueh  its  exercise  placed  in  the  way 
of  trade:  fifnsaon,  Vtll,  29S,  30:i  (\fiinli:hresiu>n,  "Econ.  poht.,"  p,  35  el  aeij'.: 
verj-  hostile  to  forriRners;  Bahe'iu,  "Ville,"  1,  20). 

•  Thia  Decree,  arcording  to  general  opinion,  only  contemplated  the  in- 
capacity of  trans  mi  ttiiiR.  The  incapacity  of  taking  was  done  away  n-ith 
by  means  of  the  Decree  of  April  fi,  1791*  Art.  3;  Decree  of  Aug.  13-17, 
1701;  "Const."  of  Sept.  3d,  1791,  Vl;  Decree  of  the  5th  Fruct.  year  III, 
Art.  335;  Yi<itlpt,  p.  851;  Stiipinif,  p.  24G,  —  Stran^ra  wore  atill  subject  to  give 
Burcty  "judicatuoi  eotvi,"  aad  la  physical  compuJaion  (Decree  of  the  4th 
riflF.,  yw  VI),  eto.  The  law  of  the  C8th  Vend.,  year  VI.  allowed  the  govem- 
toeht  thfc  right  of  eKpcUing  them  by  means  of  a  mere  administrative  pro- 
vision, a  right  whieh,  be  it  understood,  the  Old  Regime  had  practised:  "Code 
civ.  ioterm.,"  see  "Aubaine,"  "Etrangera";  Glasson,  Vlll,  2SS. 
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established  the  incapacity  to  grant  and  to  receive  by  way  of  a  gift.' 
which  had  formerly  affected  foreigners,  and  contented  themselves 
writh  tlie  suppression  of  the  name  of  the  right  to  inherit  from  de* 
ceased  aliens.  The  only  thing  which  could  make  it  disappear  wa* 
a  treaty  establishing  reciprocity.  This  was  a  measure  vi  reprisal 
whoae  deplorable  consequences  were  felt  ia  the  crisis  which  was 
experienced  throughout  PVanoe  following  the  wars  of  tlie  Empire; 
the  RestoTfttion  re-enacted  the  aholition  ab«ve  referred  to  (La* 
of  July  14,  1819)  with  a  view  to  drawing  foreign  capital  into  our 
impoverisher!  countrj*.  Thus  from  motives  of  interest  it  did  what 
the  Rcvolntion  had  done  with  a  humanitarian  motive. 

I  o84.  ThoBQ  CiriUr  Dea.<l  are.  1st,  the  monks,  followini;  their 
renunciation  of  the  world;  2d,  those  condemned  to  capital  punish- 
ment as  a  oonsequence  of  conviction. 

I  5Sd.  Entering  Belljious  Orders  resulted  in  the  ej'es  of  the 
Church  in  death  to  the  world.  From  this  it  should  have  been  con- 
cluded that  from  tlie  time  of  his  entrance  Into  a  monaster^'  the 
monk  could  not  acquire  anj'thing,  and  that  the  possessions  which 
he  had  at  that  time  should  pass  to  his  heirs.  But  this  is  not  the 
role  given  to  him  by  the  Justinian  law.^  According  to  this  legisla- 
tion he  becomes  a  sort  of  "aUeni  juris,"  who  can  have  nothing  of 
his  own,  but  who  can  receive  for  his  monastery;  all  his  present  and 
future  posseRsions,  even  those  he  inherits  from  his  relatives,  go  tO 
the  monastery,  xvithout  his  testamentary  heirs  or  heirs  at  law  hav- 
ing any  claim  whatsoever  over  them.  The  Theodosiaii  Code  did 
not  go  so  far  as  this;*  it  made  a  distinction  between  the  present 
and  the  future;  vath  respect  to  the  future  the  personality  of  the 
monk  was  absorbed  by  that  of  the  monaster^".  He  acted  fls  * 
menns  of  receiving  for  the  benefit  of  the  monastery:  with  respect 
to  the  past  his  possessions  were  conferred  upon  his  testamentary 
heirs  or  heirs  at  law;  the  monastery  only  took  when  one  or  the 
other  of  these  heirs  was  lacking.  It  is  with  the  Theodosian  tratli* 
tion  that  the  old  French  law  seems  to  be  connected/  Once  he  had 

'  C,"ivi]  PtHle,  Arts.  72fr,  912.    Uvea  by  (cift  (contrary  to  the  old  Uw). 

»  "L.  Dew  iwbis,"  "Cod.  Ju«t.,"  1,       56,  and  Xath.  "  Icigr«*i."  ''S  4]Ua 
Muli«,  "  "  Nunc  autem'";  "Cod.  Jiiet.,"  1,  2,  13;  1,  a,  20;  "Nov."  5v  c.  fi; 
and  123.  3S;  (Jralian,  c.  7,  it,  10,  C,  10,  q.  3;  c.  11,  13,  C,  12,  q.  1;  e.  Ifi. 
C,  I.S,  i|  2;  DiK.  X.  .1.  35,  0;  ■  Petnis."  1,  24,  2S,  26,  56  (reservation  of  Uw 
"FalridiR,  sic."  tor  tne  descendaikU). 

•  ■'0>rii,  Tb^.."  5.  3,  I;  -C.  Eur.,"  335;  "IVla,,"  4,  2,  12. 

•  "Cftpitul,"  Index,  see  '"MKnachus,"  ''MoBaslerimn,"  "?anctiinomalia"j 
"Cnn,,"  I,  IH  fnuttinrizatinn  uf  the  sovereign  Dtveaaikr)-  before  a  free  man 
could  cuter  b  nioiuiieiierj-1 ;  1,  1^7  (the  [ree  cooa  who  beooinea  &  moak  may 
^ve  lua  posacsaioas  Ui  the  monaatery);  6,  S'^  (et  mvok  his  iiicnast«nr; 
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entered  a  monastery,^  the  monk,  stripping  off  his  own  personality, 
could  only  receive  for  the  benefit  of  his  community; '  in  thesame 
way  as  children  who  were  not  emancipated  could  receive  for  the 
benefit  of  their  family.  But  the  monaster^.'  did  not  take  those 
possessions  which  he  had  at  the  time  of  his  entering  it;  he  was  re- 
garded as  being  dead  at  that  time,  and  from  tliis  fiction  there 
arose  two  consequences:  Istj  liis  inheritance  vested  for  the  bene- 
fit of  his  relatives;*  2d,  he  was  thenceforward  incapable  of  in- 
heriting upon  intestacy  or  by  virtue  of  a  will,  either  in  his  own 
interest  or  in  tlie  interest  of  the  monastery.*  En  this  sense  tha  civil 
death  w  ith  which  he  was  affected  was  the  equivalent  of  real  deiitli.' 

nil  his  possessions  rem^n  the  property  of  the  monastery,  even  thoao  which 
he  (Ud  not  take  into  the  roonostepy);  5,  38X  (iff-);  6.  110  (all  the  posaeasioas 
of  tie  moiike  beloQg  to  the  moaaatery,  eveai  if  tney  have  children).  Cf. 
"Petrus,"  U>c.  cil. 

>  As  to  tha  entering  of  relipous  orders  see  Lopatl,  34S.  Nullity  of  this 
ii  done  secretly:  Ordinance  ot  iaOQ,  So;  Declaratioa  ol  July  10.  Ifiljfl;  />i*- 
mouiiii-,  on  "  Blois,"  H";  Loiui,  "C,"  8,  -12;  Register  of  the  taking  of  thfl 
babit  of  a  friar  aud  of  Davitiatcs;  Ordinance  of  1067,  20,  15:  DeclaratLoQ  of 
April  fl,  1736,  etc.;  [Mmberi,  loc.  cit.;  lyAfftmtea^t,  ed.  1773,  IV,  49,  100, 
As  to  the  noceaaity  that  the  Order  be  one  reoogniBea  by  the  State,  in  order 
that  the  entering  of  it  should  be  valid,  see:  Le  Vayer  de  UouHgny,  "Autor. 
des  rois  touchont  I'lidrain.  de  I'Eglise,"  p.  234;  "De  I'autar.  dii  roi  totgch. 
I'ftge  n&ess.  fi  la  prof,  reliir-,"  1669,  1751;  Landry,  pp.  69,  73. 

•  Innocent  IV.  -10,  t.de  Privel.,^'  c.  13,  no.  3.  CJ.  "Nov."  5.  5  and  123,  38. 
—  "L.  d.  Droii,"  I,  24;  Bucherellus.  -'Inat.,"  p.  181;  "Decis._  Cap.  ToIm.," 
Table,  see  ''Monachos,"  Monks  could  bn  called  upon  as  witneaaea  before 
the  law,  becau&e  their  honor  was  abjalute:  Ordinance  of  1670,  6,  3;  rcpreaenl 
their  Monastery  before  the  court ;  have  a  benefice  or  a  "  pecuiiuiu ' ' :  Lanrlry, 
p.  S7.  But  they  could  not  bold  public  office:  Capitulary  VI,  124,  etc.;  B<nt- 
taric,  II.  2.  A  OoDclaveof  Naates,  c.  19  {LvbU,  IX,  iT-il,  forbade  uomairicd 
wottieti  and  wdowa  eoMecrated  to  God  to  take  part  in  the  aittings  of  the 
courts. — England:  before  the  NoFman  conquest  the  fiction  of  civil  death 
does  not  seem  to  have  been  strietlv  etJorced. 

'  He  could  not  make  a  will;  "Lib.  de  I'Egl.  GalUc,"  26;  Ordinance  of 
lS7fi,  -29;  of  173S,  21;  Landry,  p.  45. 

'  Richer,  p.  677,  cites  an  Order  of  the  Exchequer  of  Nortnandv  in  1207; 
Brodeau.  on  Louet-,  "C,"  VUl,  22,  an  order  of  the  Kmg's  Court  in  1325 
iLwd'a  noti-);  Marnier,  "Eohiq,  de  Norm,,"  p,  116:  GlanutU,  13,  6,  6,  ftHliani 
of  AiiverKnc,  Bishop  of  Paris,  1I2S-1&,  was  filled  with  indignation  at  aee- 
inic  children  compelled  to  enter  monaateriea,  "quemadiQodum  catuli  et  por- 
cu!i  qiio?  inntres  (ic*tt  sufliciunt  Mutfire"  with  the  object  of  ha^-ing  them 
befoiae  civilly  duaii  ("civiliter  moriantur"),  that  ia  to  say,  in  order  that  they 
might  be  deprived  of  their  hereditary  share:  "Tract,  de  moributs,"  c.  9;  P. 
dt  Fofitairtea,  p.  4-9;  "Gr,  Cout,,"  2,  40;  "Summa  Nonn,,"'  25,  10;  Loysel, 
343;  "Paris,  A.  C,"  132;  Lnurriire.  on  "Paris,"  337;  Landry,  p.  13.  Nor  oould 
they  rep-eivB  any  gifts:  Richer,  p.  804_.  Cf.  Coysel,  343  and  Lauri^e'a  notes. 
Ecclesiastics  inherited  from  their  relativea,  and  tlieir  relatives  from  them;  they 
abo  had  the  right  to  make  a  will:  Ordinance  of  1368i  "StiJ.  Pari.,"  ill.  37. 
According  ta  the  ancient  cuHtom  the  church  with  which  they  were  connected 
inherited  at  l«ast  the  poasessionH  which  they  bad  e^'quired  aince  their  pro- 
tootion  to  the  priesthood:  "Petrus,"  1,  26;  Bv^,  "N.  R.  H. 1884.  p.  573. 

»  "Capit.,"  I,  38,  e,  16  (Compi^gne);  40,  c.  21  (Verberie^;  Dig,  X,  4,  6,  3; 
Council  of  lYent,  b.  24,  9;  Richer,  p.  241.  —  "Sachseosp,,"  I,  25;  ''Preuas. 
Landr.,"  {  1199. 
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From  the  thirteenth  century  it  is  found  to  be  accepted  witli  all  its 
conaequeneea  by  the  Church  as  well  as  the  State,  at  least  an  I' ranee. 
There  are  two  reasons  which  especially  account  for  the  French 
Custom:  (a)  In  the  conflict  which  took  place  between  families  and 
monasteries  it  applied  the  principle  of  the  preaervotioti  of  pf(*t>ert>' 
in  families;  like  the  man  who  is  emancipated,  the  monlt  might 
find  himself  impliedly  disinherited,  simply  owing  to  the  fuet 
that  he  had  left  the  paternal  house;  iu  shutting  up  younger 
children  in  a  cloister,  their  parents,  often  had  no  object  other 
than  that  of  creating  a  better  share  for  their  elder  children;' 
(b)  the  disabilities  of  monks  had  their  special  place  in  tha 
old  system  of  restrictioiu  as  against  people  in  mortmain;  it 
wa3  feared  that  they  might  monopolize  all  the  possessions  in 
the  kingdom* 

At  the  same  time  that  it  did  away  with  the  religious  orders, 
the  Revolution  allowed  the  incapacity  of  Inheriting  which  affected 
their  members  to  remain  for  some  time;  but  a  decree  of  the  Con- 
ventional so  did  away  with  this.* 

1  Law  of  May  24-June  2d,  1825,  Art  5:  Umitation.  in  the  interrnt?  of  tha 
ramily,  of  the  nght  to  di8])ose  bf^toneing  to  nuiia  who  were  niembera  at  an 
authorized  communiLy  (one-fejurtU  of  their  posawaioKs). 

*  "Gn  Cout.,"  2,  21.  p.  2£S  (nuthiog  shall  eecape  theni);  CJbascmnui, 
on  "Bourt,"  7,  13. 

'  The  Docrce  uf  Feb.  13,  1790,  no  loiiKer  rpcoimiBed  monaetir  tovtb;  am 
a  coiMwiup-aoe  the  rcligioua  ordiTS  vraiv  doap  iv//»y  wthi  the  tnonka  M'sra 
fr^  tg  leave  motiaf<tenes  but  tvere  not  obl'd^i  Ui  lio  90,    'I'hi^  r.ivil  (icMll 

whioh  hduJ  fortriefly  «7U»it«tl  wus  Tound  to  be  ubulish^'d  by  thoeo  pru\-iHjoiM. 
—  The  Legialalive  Assembly,  on  llie  17th  and  ISlh  of  Aununt,  17U2,  pro- 
oounned  the  diatjolutinti  of  rcIlfciotiFi  ci>innitiniti»i;  their  houacs  wpreTaemtacI 
Rnd  their  possE'saioiiA  sold  as  imtloDid  |)08sc«sions;  it  mis  dmiml  "to  dlHpel 
the  rcmaiiu  of  fniLatici^^m  to  wliivh  the  former  manaateriDS  olTeted  U  all  too 
eiuy  refuge."  "liotieving  that  «_  State  which  vras  truly  frw  shuuld  imh 
allow  the  existence  of  any  corporation  in  its  midst,  not  even  thnsi:  which.  tU*- 
voted  to  public  enlightenment,  have  deserved  well  at  the  hmiis  of  the  (ath(^ 
land."  the  AsHcmbly  also  did  away  with  evicrv  lay  ar  rcliBiiiiiia  corpomliua, 
whether  of  men  or  of  womed,  evtn  those  ■which  Wero  devoted  cJurluiivHy 
to  Ihf  bicipital  sffA-icf.  The  nwtnbtra  of  relipoua  otvIerB  who  vf^tv  thus 
hud  a  ni^ht  to  a  pe-nsion,  an  fonditirin  uf  cakinji;  %hp  oath  of  ciiiMvt- 
flhip,  if  thi}y  were  men.  Thp  wmring  of  poclGaiastieaJ  ciothinR  vra^  fori)iiliU>a: 
Auinrd,  "La  R^vol,  Fr  ct  Congr»^.."  IB03.  The  Law  of  Feh,  i;j~i\t.  1700, 
no  looser  recogoiied  monaatic  vows,  and  yet  the  Law  of  Feb.  20.  \790, 
declared  that  members  of  religious  orders  who  should  leave  the«e  ordm 
still  remaioDd  tncapabk  of  inheritinc  and  could  only  receive  rents  for  life 
hy  will  or  as  gifts.  However,  according  to  the  Law  of  March  lft-2B, 
I7fl0,  they  were  to  inherit  before  the  Treaaiiry,  But  a  Dccrw  of  the  Isth 
Vend,,  year  II,  allowed  them  to  inherit  ftcneraUy:  Decree  of  5  Brum.,  year,  II, 
Art.  4;'n  Niv,,  ycht  II,  Art.  3  tr*tro£ictivoness  eoina  back  to  July  14,  1780); 
"Code  flivil  int^Tm.,"  Table,  sec  " Rolijiieu.*!,  In  every  other  n^pect 
th^  had  gone  back  to  civU  life  by  I7fin  (thus  Ihey  could  marryi:  Sagane, 
p.  2S2.  Ar  U>  the  dissolulion  of  congrr^u-iiuug  c/.  exputeion  of  tho  J<«uita 
in  17M;  Gazier  "K.  hiet,"  XIII,  308;  Douarthe.  '■  U  ban^ueniute  du 
p,  Lavollete"  ("France  judic,"  1880-81, 1,73};  Cvutard,  "Deedicto  IWthutik, 
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'§  586.  The  t*nal  CItU  Doath  of  the  Old  Regime  makes  one 
think  of  tlie  ayatem  of  outlawry  in  the  Germanic  law,  the 
"capitis  deminutio"  and  infamy  of  the  Roman  law,  and  the  ex- 
communication of  the  canon  law„  The  Germanic  process  of  out- 
lawry '  meant  a  true  civil  dcfath  in  the  full  force  of  the  term,  for  the 
individual  who  was  subjected  to  it  lost  his  possessions  and  hia 
family  rights.^  The  bamshvienl  of  the  Carolingian  and  feudal 
times,  which  is  only  a  milder  form  of  it,*  made  one  lose  tlie  right 
to  appear  in  court,  but  did  not  deprive  one  of  the  right  of  li^-ing, 

1603,"  1900.    Sea  also  the  trial  of  the  Templars,  Ck.-V.  Lanf/loa,  "Rev. 
des  DeuK-Mondes,"  1891,  p.  3S4. 
>  "Sal.,"  56;  "ChiJp.  Ecf.,"  10,  etc. 

'  Cf.  formula  in  Grimm,  40:  you  shall  be  outside  the  law,  your  wife  shall 
be  a  widow,  j-our  son3  ahall  be  orphans,  your  fiofa  sTuUl  revert  to  the  lurd, 
and  your  poa^sions  go  to  your  aoas,  your  botly  shall  bc^omo  the  pr«y  of 
Bildbeaata,  etc.  It  would  huve  befia  the  same  thiaR  had  they  said  tlial  he 
was  looketi  upoa  as  dead,  and  thia  ia  Vi'hoX  W^tta  already  doAe  by  the  "  Capit, 
Siwon,,*'  797,  10;  '-Conat.  Sie.,"  2,  3;  Alb.  ie  Jt/tsaU,  die  etal.,'''  4,  14;  '■Ifle, 
Auct,,"  2,  10,  3:  "finitur  (aocietaa)  morte  niiturah  vel  civiii."  —  Outlaw, 
"utlagatus,"  "eileit,"  in  England:  see  Du  Caiige,  —  The  German  terminolDgy 
ia  ft  eonfused  one:  "rechtlos  '  (without  any  right);  "ehrlos"  (without  honor); 
"Gchtbs"  {unlawful,  without  a  right  to  be  cchaaidered,  "privalio  legalitatis"). 
The  "Reehllds"  has  a  "wergeld"  whifh  is  v«ry  small  and  sometiiuM  u  mock- 
ery; "SachsenspV'  III,  45:  a  cartload  of  hny  for  the  baidtard,  the  ehajow  of 
a  man  for  the  buffoon,  the  reflection  of  a  shield  in  the  sun  for  tht  chainjiion, 
etc.  There  ia  a  que^tian  aa  to  wlict.her  he  lost  hia  aoeial  raak,  for  example, 
hia  title  of  nobility.  —  5i«We,  " Kechtloeigkeit,"  1842;  Uildcbrand,  "Ents. 
d,  burg.  Ehre,"  1844:  Gifrk^,  "D.  Privatr.,"  |  B2  (bihl.).  According  to  the 
latter,  the  "Erhtlos''  Of  "elca"  IS  confused  with  the  " Friedloa,' '  The 
"Rfwhtlos,"  who  canTiot  appear  in  eourt  ("juri  stare"),  cannot  be  a  judBe, 
a  -witness,  eto.,  but  koepa  family  rights  and  has  an  inheritance;  otleiiaea 
against  him  are  punishable.  Ons  in  "rephtJoa":  Isi.  Because  of  a  judRmont 
condwnninjt  to  corporal  punishment  ("  Hala  und  Hjind,"'  '■  Haut  und  Haar"). 
2cl.  .\8  a  conaequence  of  the  exercise  of  a  diahonorabk  profession.  3d.  Aa 
a  COM e<[ II faro  of  bt'ing  bom  out  of  wwLloek.  One  ia  "ehrlos,"  generally 
speaking,  whea  one  ia  declared  to  be  ao  by  a  judgment;  in  a  case  of  this  sort, 
one  can  ncithcj'  lend  nor  be  heard  as  a  witneea  nor  hold  public  otScc. 
After  the  reception  of  the  Roman  law,  the  theoi^  of  It^aUiy  at  law  and  in 
fact  ovpj^hrcw  these  old  ideas.  As  to  the  honor  of  eath  elaas  of  society, 
cf.  ib.,  I,  422,  "Seaibarlteit,"  "Anruchigkelt,"  if).,  and  SCabbc^  J  47, 

*  The  effects  of  haiiiBhment  have  varied  greatly  according  to  localities, 
but  they  have  often  preserved!  a  grent  severity  until  a  fomparalively  rwejit 
f»eriod.    The  man  banished  is  "omni  jure  omniqiie  actii  legitimo  ipso  jure 

Erivatus,**  according  to  the  "Const,  pacis"  123.5,  lO.  He  loses  his  rank, 
is  !ief».  hiH  judiciaJ  power;  hb  property  ia  confiaculed;  he  can  do  lonjier 
appear  in  coun>  either  as.  a  party  or  aa  a  witness:  "Saehsenspiegel,"  I,_  38;  II, 
51,  I.  At  Milnji  in  1216,  the  first  coraer  would  without  fear  of  punishment 
attack  him  in  person  or  property.  At  Rome  in  1425,  his  inurder<;r  ^vas  only 
puaishrd  with  a  fiti-e  of  twenty  iivres.  AwordinR  to  the  Venetian  law,  in 
1531,  his  nearest  relation-s  themselves  cannot  shelter  him  without  inetirring 
the  penalty  of  banishnient.  Even  in  the  time  of  Alb.  ila  Rosate  the  question 
of  the  upholdinK  of  hia  marriage  was  still  being  diseussed:  "de  statute," 
4,  4;  aceording  to  general  opinioD  there  was  no  occusIod  for  anything  more 
than  separaW;  inainlenance.  The  "Jura  min.  Cot.,"  7.  allowed  hia  wife 
to  receive  liini,  but  declared  that  their  childrea  would  be  illegitimate:  Per' 
ttie,  i  101. 
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if  one  can  speak  t>f  it  in  that  way.'  It  was  the  same  tbing  with 
excommunicatitm;  and  there  was  this  special  feature,  that  the 
person  excommunicated  recovered  his  rights  if  he  should  be  ab- 
solved. The  secular  tribunals  even  ended  by  no  longer  takinp  into 
account  the  plea  of  excommunication  which  waa  set  up  against 
parties  in  order  to  avoid  ftnswftring  them.*  It  was  upon  tbc30 
caitoms  that  the  Roman  ideas  of  the  "capitis  deminutio"  and  in- 
famy ^  were  superposed.  The  term  civil  death  became  a  technioU 
one  '  and  below  it  was  placed  infamy,  with  its  two  degrees,  — in- 
famy at  law  and  infamy  in  fact. 

CiTil  death  was  on  principle  likened  to  natural  death,  c^icepting 
tipon  certain  points  where  the  too  severe  effects  of  the  fiction  had 
been  done  away  with  by  reason  of  humaTiitarian  or  reliffioua 
ideas.'  Thus  the  person  who  was  civitly  dead  was  left  free  to  per- 
form those  acts  without  which  it  would  have  been  impossible  for 
him  to  live  (to  contract,  to  acquire  for  a  consideration  and  to 
appear  in  court  through  a  guardian).  Thus,  again,  although  ho 
was  held  as  being  incapable  of  marrj'ing  in  the  future,  the  mar- 
riage which  he  had  already  contfacted  before  the  judgment  waa 
not  dissolved;  the  religious  tie  of  the  sacrament  wos  not  affected, 

'  to  the  freebooUr,  the  bandit,  "diflidatus,"  "forjudiraWs,"  etc.: 
aee  Du  Cange,  an-l  "Exterminnre."  C/.  Michfiet^  "Orig,,"  p.  SOS;  "Bnrd., 
A-C,"  2S  ([.art  played  bv  the  tlcadl;  Bixiitmanoir.  34.  32;  "C.  d'.AjijoH,'' 
L.  28.  Cf.  itMH-wj'wir,  31,  32;  30,  36;  39,  16;  91;  P.  de  fonfowiM,  13.  9  rf 
Md.  (loss  of  the  riRbt  to  be  heard  and  to  reply  in  court);  17,  8;  "Joatice," 
Table,  oee  "F«b.";  "A.  C-,  BarA.."  27,  42;  'Ass.  He  J6r.,"  I,  p.  lU; 
"T.  A.  C,  Norm.,"  88  (dcvaslalion);  "T.  A.  C,  Bret.,"  lt»;  "Et.  da  St. 
Louis,"  I.  2S. 

»  ■'Capitut.,"  V,  62;  Frmlbtrg,  1(M  tbibl.);  HinKAim,  |  261;  Dig.  X, 
5,  3S,  etc.;  (j.  Oii/nnd,  ■'Siwc,"  4,  4;  tAincditt,  ■  liwl.,"  fV,  13;  Hthnriirt, 
"E.."  22.  Measures  taken  by  the  *teculur  power  in  onJpr  to  leiul  |>ctsoiib  who 
had  bem  excommonirol^-d  to  rppcni;  Capitulary  of  789,  3.^  (I,  320;  tl.  214); 
VI,  142;  Ordinance  of  ]2'2S,  12.fl9,  et«,;  Corvin,  "Jus.  can.,"  i,  43.  Bul  mo* 
Krrdjng  lo  the  "Gr.  Cout.,"  LI,  15:  "iivn  repclluntur  ikb  Agendo."  Ordiaaae* 
of  July  3d,  1371  (the  secular  judRee  simll  *omi»f!  them  to  obtmn  ab«olutio% 
but  tSev  shall  not  be  Mmpclied  to  pajr  too  dearlv  for  ab«olutioti) ;  "T,  A.  C, 
Norm.,''  2,  3;  Gtmwi,  "Essai,"  11,  31,  9*,  121; 'Damart*,  l.w:  "El,  d«  St. 
LouiH,"  I,  127;  "L.  d,  Dr,'  54o:  Boul'irif.  II.  12;  PaaocJc  and  .VaiOand, 
I,  461;  V'eoI/eJ,  "Hist,  des  inst.  polit  ."  I,  3.S0;  II.  269.  We  ha^-e  mm  tlutt. 
ex coniTDUiii cation  vrsfl  uwd  in  order  to  give  more  force  to  rig}ii«  (Bruf^tb, 
"G^ch.d.  Expcutiv.  praccas,"  iM^,  p.  133) ;  against  dead  persops and  aaimab: 
lyAiheaw,  "Beatie  Helinquenti,''  l&ft2. 

•  Stifle.  I.  3a4. 

*  Aa  early  a?  the  (ourleenth  century  the  ejiprtnuioo  "dvO  death"  irtu  ia 
current  asf.  (hii  Pn-pe,  "Q.,"  547.  "de  mnrt«  civili  tt  naturaU," 

'  Ift  tlip  lateft  stages  of  the  law,  civil  d^ath  t«$u]ts  from  ondanoatiov 
to  a  nstufnl  d^alh,  to  the  pallej's  for  life  and  to  banishment  for  li/«.  Mof^ 
over,  (he  rondrmnarion  must  h&ve  been  pronouniwd  after  Ibe  defvndaot 
has  had  a  bearing,  for  the  mtin  who  iit  conaeimied  by  default  is  tn  a  apoeiil 
position,  r/.  afl  to  this  wwiiion,  PMirr  no,  88.  See  alao  Humbtrt,  p.  IM 
(validity  of  contracts  in  the  "jus  gentium  '). 
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they  said,  by  the  sentence  of  the  judges,  although  it  no  longer 
could  produce  civil  effects.  The  man  civilly  dead  lost  the  power 
of  the  husband  and  the  power  of  the  father;  tlie  system  of  posses- 
sions between  him  and  his  spouse  ceased  to  exist,  but  in  the  eyes 
of  the  Churcli  this  spouse  was  none  the  less  married  and  coulci  not 
contract  a  new  marriage.  The  possessions  of  the  man  civilly  dead 
were  confiscated.'  He  could  not  transmit  them  uprtJii  intestacy 
or  by  will,  nor  could  he  take  any  inheritance  nor  receive  as  a  gift 
(excepting  for  maintenance).*  Civil  death  disappeared  from  the 
penal  code  of  1791 ;  but  this  did  not  prevent  the  Revolution  from 
declaring  the  "^migrfe,"  and  generally  the  deported  also,*  to  be 
civilly  dead.   It  is  found  once  more  in  the  Civil  Code.* 

The  infftmous  ^  were  excluded  from  holding  public  office;  they 
could  not  be  witnesses  in  court  or  to  notarial  deeds;  finally,  they 
were  also  held  as  being  incapable  of  making  a  will.  Infamy  re- 
sulted as  matter  of  law  from  certain  penal  sentences  ^  (a  term  at 
the  gallej-s,  flogging  and  branding,  the  pillory,  the  iron  collar, 
censtue.  and  public  penance)  .'  It  was  also  connected  with  the  ex- 
ercising of  shameful  professions,*  but  in  the  last  stages  of  the  law 

'  Cy.  Loyatl,  839  tt  te^.;  Domat,  I,  pr.  2,  2,  12;  Tanon,  "Inquia.,'*  p.  623. 

*  Ab  to  fcttere  of  Te[ni.<4fi)oii,  pardon,  reoAlling,  cf.  Pothier,  no.  lOS. 

'  Decree  wl  March  1793.  Cf.  Decree  of  Sept.  17,  1793;  LaferrUrt, 
"Hist.  d«e  priiidpes  dc  In  IWyplution,"  1850,  p,  2tf4.  Cf.  Protcetvit  refugees 
afWr  the  TwofftHoTi.  of  the  Edict  of  Nantfta, 

<  Abolished  bv  the  Law  of  May  31,  1854.  Genera]  eanfiflcation  had  been 
^Ikthed  hy  the'Chiu-Ur  of  1814,  Art.  66. 

'  TncUiix,  ■■Gcrin  ."  «;  "L.  Wisi?,."  ed.  Zfvmer.  eee  Table,  "Capitul.," 
see  Table;  Capitulary  of  789,  44;  S09,  2S,  etc.;  "L.  !oiii|t;.  Cbt.,"  45.  87; 
'■Siete  Fart.,"  7,  5  and  6  (ae  to  infamy);  Sachapnspiegcl,"  1,  3H,  2;  Beuurianoir, 
39.  42,  63,  etc.;  P.  de  Fonbtines,  c.  13;"Ah8.  de  Jfo-.?'  '  Cdfe  B.,"  tSljBott- 
taric,  2,  2;  L^nd,  835;  "l,ib.  de  I'Egl.  gaU.,"  22;  "Tract,  univ,  jur.,''  XI; 
P^tHe.  Ill,  227;  KrurUj  S  49. 

*  Di»:graceful  pen&ttics  in  une  during  the  latter  p^t  of  th«  Middle  Ams: 
V,  RobfTt.  "Lea  signce  dc  l'jof»n\)e  au  nioyeo  a^^f"  1880;  Tanon,  "Hist, 
des  trib.  de  I'inquia.,"  p.  4fl0;  MiekeUt,  377.  —  Aa  to  persans  who  have  failed, 
LnHoh't'nts,  "Areh.  ator.  lomb.,"  March,  1878;  K6h!er,  •"Shukeap.."  BO,  eln. 

'  Letters  of  rphabilitntioTi  restoring  the  dingrared  person  to  all  his  riglibe. 
Cf.  letters  recalling  n  baniflbment:  Polkisr,  no.  108  el 

'  DisKraceful  professions  are  ordinarily  the  foUoa-inR:  uaurers  ("CoMt. 
de  CalflloKne.'*  I,  IM;  Ptguern.  "Decis.,"  Ifil3.  XXXi,  no.  1;  Stahbe,  I, 
350;  "T.  A.  C,  Nnrm.,"  4fl);  keepers  of  gambling  houses  and  profeMloniil 
ttaiablers  ("Cooet.  Sio.,''  Ill,  {Kt;  IkliKimre,  '■Police,"  3,  2.  4);  women  of  cril 
Lfe,  and  "lenoncs"  or  buHies  (Regulation  of  1380  for  Perpignan;"Sietc  Part.," 
VIl,  22;  "Cout.  d'Anjou,"  Y,  559;  /Jri«™«,  "  Police,^'  3,  3,  S;  A/uj^W  <U 
V(i\iglnn»,  "\ja\x  <rrim.,"  Ill,  4};  "b«atieri,"  "Hbaldi,"  debauchew  (see  Du 
Cntise:  ".SiM«  Ptti-t.,"  VII,  IB,  9;  PerOle,  III,  229:  the  clwpf  or  king  of  the 
debam'hees  has  a  diseiplinary  power  over  wompn  of  the  town  in  various  places; 
"Sieio  Part.."  loc.  ri£.l;  tKe  «xecutioncr  (he  is  often  chosen  umonK  maJe- 
factoire  or  debaurhees:  PerHU,  III.  230;  CaUiero.  "Deftis.  Cathol.,"  1726. 
I.  l.'ie);  champions  in  the  (iuo.la  at  Jaw  ("SachBC-nspieKpl,."  I,  37);  story  tellere. 
buffoons  or  actors  ("SachsenspiE^el,"      aee  Gu]/o().  These  "pereonat  turpes" 
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this  was  an  infamy  iu  fact,  somcthinj;  the  Roman  "levts 
nota," '  whose  effwts  are  vaguely  defined,  thus  dithering  from  those 
which  were  produeed  by  the  infamy  at  law.' 

§  dS7.  L«par«  and  OutokAU.  —  The  formidable  malady  of  lep- 
rosy has  always,  been  known  in  Europe,  but  after  the  crusades 
it  became  an  epidemic  and  raged  with  such  intensity  that  those 
who  were  affected  with  it  formed  a  class  of  pariahs.  The  Church 
and  the  State  had  to  borrow  from  the  Mosaic  legislation*  in 
severe  measures  of  segregation  in  order  to  prevent  ail  contagion. 
The  unfortunates,  "nicsels"  or  "meseaux,"  *  who  were  affected 
with  the  malady  of  St.  Lazarus  or  St.  Ladre '  and  called  "  ladree" 
like  him,  were  scgregatetl  from  the  rest  of  societj',*  shut  up  in 
lazarets  or  leper-housea.'  or  else  compelled  to  live  in  a  aeparate 
house,  bound  to  wear  garments  of  some  striking  culi>r  '  and  to 

Uiong  whotn  bttstrirJa  Or  ctiildfrn  of  jtriestd  wfiK  incliujed  (,"8*xU>," 
I,  11:  Pertilf,  III,  230)  could  neithor  bring  an  accuastion  nor  sppnar  am 
witneas«a  in  court,  etc.  Cf.  ■■Capit./'  VI,  362,  and  also  III,  88;  "SiMm 
FarL."  V'll,  6,  At  Perpignan,  the  Jnwa  wpn>  grouped  together  at  th&  "C^," 
the  gamtilcT*  at  tliP  '■Tufiirtrie,"  the  wonieQ  of  the  town  at  the  "PBrtit," 
the  executioner  and  his  oattistant^  at  the  "  E»rarcelleric,'^  aad  the  persons  vrbo 
were  vagranla  in  cerlain  law  alleys:  Deaplaitquea,  "Leo  inTAmee  dsns  I'uic. 
dr.  rouaaillon,"  1S93. 

'  Cf.  our  certiiic^ate  of  good  cooducl  and  morals:  Aq/Du,  1,  25;  "Dec.  Cap. 
tolca./'  a.  m. 

*  Tfap  tmrbarian  In,wg  drew  »  ((istiflclinn  between  witclitl-aft  (Wv^-potiooa, 
mftffii?  draught?,  &nd  vampirbm  (the  "strix,"  "ma^ca."  J'laova,''  tO 
devour  aniJ  tn  dry  up  the  bfood  of  men,  "  inLriusecus  eonwdit'  ;  r«aBt  of  vuo- 
piKS  rtr  nocturnal  revcEs).  Detiiils  in  Hansen,  op.  tit.  There  woa  a  regular 
epidejnic  of  vitchcraft  in  the  fourtocnCh  and  fifteenth  oanturim;  wtwai  Uia 
AlbiKtwia  hud  disappeared  the  sorcerers  wore  persecuted.  Cf.  Dig.  X.  5,  21; 
Lancelot,  "hat.,"  IV,  5;  "Siete  Part."  VII,  24;  HhOon.  b«w  "UiSnion": 
Dftamare.  "Police."  III.  7.  4:  Ftrrib-e,  see  "Sortil<<gc";  Fu.neJt./h«taana. 
"Le  dramedeapoiftouE,'"  1900.  4th  ed.  As  lo  bcwitchiog,  r/.  the  trial  of  Rub«rt 
d'Artoia.  by  GuU^hanl  BiHhwp  of  Troyea.  —  "Tract,  uaiv.  jur.,"  Xll. — 
P(*««t  i^nd  Maici'inri,  II.  H4, 

'  "LevilicuB,"  i(iii  et  ne^. 

*  From  "miapUas"  which  is  a  derivative  of  miaery;  LaytA,  410  (wretehnd, 
sickly  awine);  Ragueau^  see  "Langeieur";  "Cout.  de  Toimi«fi8,"  Arts,  lo  and 
16. 

■  Cy.  the  parable  of  Dives  and  Laxarus,  "Luke,"  xvi;  "John,"xi. 

*  They  cannot  be  wilneesesi  in  court  nor  can  they  present  themscLvM  thora 
in  pfnton:  Beauitianmr,  30,  *1:  63,  lO. 

'  AlthouRh  leprosy  viaa  looked  upon  aa  a  ptiniahment  from  hoareo,  nicira 
tlian  any  othnr  (nrm  of  illnee^  (Mary  i^LBtcr  of  Mos<s:  Geluud  the  servant  of 
Elieha).  1>oth  the  Church,  and  aocicty  trieoi  to  alienate  the  hard  fatf  of  III 
\-ictiinH,  by  grantiriB  that  there  w*f*  e.vMnuating  oir«uiiidtan<c«H  in  the  «aM 
of  those  whom  Ood  bad  nlBietfd  witlyiut  hope  of  mevcy:  speeial  asvltims, 
ehoriticfif  order  of  St-  LaBania  [Ihe  rnaater4>(  whieh  hod  to  be  a  leper):  '■i")lim.'* 
Table,  see  "Leproa."  The  Bishope  were  obliged  to  support  th*  Ivpera 
within  thf-ir  diopese:  '■Cone,  d'Orl.,"  549,  c.  21;  "Lyon,"  li&i,  ate.;  aflvrwarda 
thi§  eharee  folh  upon  the  parish,  or  upon  the  commune:  "RoiBm,"  2M,  247: 
"lille."  22,  Imnbei-t.  V.  367. 

'  U,  Hoberli  "  Lee  Bignca  d'infamie  au  moyen  &gp,"  1889. 
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shake  a  clapper  or  rattle  in  order  to  pve  notice  of  their  approach. 
In  certain  localities,  in  finding  cases  of  leprosy.'  they  celebrated 
over  those  who  were  affected  with  it  a  requiem  maso;  ^  they 
were  dead  to  the  w«rld.'  This  idea  of  civil  death  was  not  al- 
ways and  everywhere  applied  with  the  same  severity.  In  the  old 
times  their  marriage  waf?  dissolved;  ^  but  the  Decretals  of  Gregory 
IV  broke  with  this  old  rule  and  considered  lepers  as  being  capable 
of  marrying.*  Their  dignities  and  their  possessions  ceased  to  be- 
long to  them,"  They  only  lived  upon  charities  and  became  in- 
capable of  acquiring  anything,  and,  consequently,  incapable  of 
inheriting  ffom  their  relatives.'  Ordinarily,  their  inheritance 
vested  for  the  benefit  of  their  heirs.  At  the  same  tirae,  a  few 
Customs  allowed  them  to  <lispuse  of  a  portion  of  their  possessions 
by  will.'  This  legislation  fell  into  disuse  towards  the  end  of  the 
fifteenth  century,  when  leprosy  became  rare. 

However,  the  e\'il  seems  to  have  persisted  in  certain  localities 
Under  a  milder  form,  the  "  leuce  "  or  white  leprosy. '   Those  who 

'  The  ecrclesiaatical  judges  were  for  a  loog  limo  charajxl  with  decitling  as 
to  whether  a  cane  were  one  of  leprosy  or  Hat;  "Reg:  de  rofft  de  Ceriay,"  no. 
9,  25  3,  etc.    Cf.  "LeviticHa,"_ioe.  cU. 

'  Synodic  Statutes  of  the  diocese  of  Troyos,  1430  (ceremonial};  the  priest 
celebratea  mass  whicln  is  atteaded  by  the  kper,  who  b  apart  horn  the  uther 
worahipfinj  (utd  hfifl  his  face  wverh^  as  though  h*  wfere  When  the 

service  ia  over  the  priest  takas  earth  from  the  cemetery  in  a  epaiic  and  nuts 
it  on  the  leper's  head,  Baying:  "My  friend,  thin  is  a  sign  that  thou  art  dead 
to  the  world."  He  then  leads  him  his  dwelling  mt  (.liu  head  of  a  procesision 
aod  at  the  threshold  saya:  "Friend,  thou  knowest  and  it  is  true  thiit  ibe  lieaA 
of  the  leper-houae  of  Troyes  has  in  writing  dcnouneed  thee  us  a  leper,  wher^ 
fore  I  forbid  thee  to  violate  any  of  the  foUowiaK  articlrai  thou  shaJt  not  enter 
any  house  excepting  thine  own  cottage,  nor  any  mill;  thou  shalt  not  look 
iato  any  well  nor  fountain;  thou  ahatt  eat  only  food  prepared  for  ihyBelf; 
thou  ^huJt  not  drtak  out  of  any  veaael  s^Wug  thine  own;  thou  shatt  have  thy 
well  before  thy  cottaRs;  thou  ahjJt.  nr>  longer  take  part  in  wiy  trial  &t  law; 
thou  shalt  no  more  enter  the  church  when  a  servire  is  Koinf;  on;  when  thou 
sppakfBt  n-ith  any  one  go  the  rti(lo  away  from  the  wind;  when  flaking  aJma 
sound  thy  clapper;  thou  atmlt  not  go  for  from  thy  cottage  without  having 

Eut  on  thy  covering;  thou  shalt  not  pas§  over  any  plank  or  bridge  without 
aving  put  on  thy  gtovea;  thou  shalt  go  nowhere  from  whence  thou  eiuist 
not  return  to  sleep  in  thy  cottage  without  the  permission  o(  thy  parish  priest 
or  of  Monseigncur  the  ccclofiaatiral  judge":  RngntJiu,  see  "Service." 

'  "Roth,,"  17fi;  Capitulary  of  7S9,  3«;  Italian  Statutes;  "Cout.  d'Aoste." 
6;  Gim,«/,  "Easai,"  U,  222  (Ar!e-f,  OS),  251;  "Justice,''  p,  196;  P^unufnmr, 
68;  "HainflUt,"  13,5;  "Summa  Xorm-,"  25,  10;  "R.  h.  Dr.,"  1857,  559;  "F. 
de  Bffim,"  55;  "Cout,  d'Anjou,"  ed,  B.-B.,  "A,"  7S;  "F,"835. 

"  Capitulary  or  757,  19  (I,  39);  "Asa.  de  Jdr.,"  "livre  au  roi,"  42;  "F.  do 
Morlflaa,"  357. 

»  Dig,  X,  4. 8;  BoiUaric,  II  8;  "Siete  Part.,"  IV,  2,  7. 17. 

•  ".\uct.  vet.  de  benef.,'  I,  81  (loss  of  fiefa).  Contra:  "Livro  au  roi," 
42.  —  Osias,  king  of  Judea. 

•  "Summn  Morm.,"  25,  10. 
'  Beaum^noir,  HQ,  2, 

'  F,  Michel,  "Hist,  des  races  mauditee,"  1834;  De  Rochru,  "Lea  parias 
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were  affected  by  it,  and  those  who  were  auspecteii  of  being  lepers 
beeause  of  certain  equivocal  sjinptums  or  Ijecause  they  were  re- 
puted to  belong  to  the  families  of  lepers,'  remained  until  the  cad 
of  the  seventeenth  centurj'  ^  under  disabilities  of  the  same  nature 
as  those  which  we  have  just  been  discussing,  which  were  traces  of 
the  former  condition  of  lepers,^  In  the  Pyrenees  they  were  desig- 
nated by  the  name  of  outeuu  ("cagatet  "),*  in  Brittany  under  that 
of  "caeoux"  or  "caqueux,"  words  which  seem  to  be  synonvms 
of  "  leper." 

<te  Frftii«,"  1876;  Siawlaeifyte  anA  Vinson,  "Et.  de  linguist., "  p.  210;  "Rev, 
des  Deun-MottdeiB,"  1878,  426;  Loffrtte,  "Ndvarre,"  I,  49;  Cadier.  see  "Or. 

Enpyd." 

'  They  were  supposied  to  have  phyaipiil  defects  Cfet.id  brenth,  an  evil  Mor, 
eajs  withixil  loiter,  little  granules  od  iheir  tongu«»  liiiuiUtr  those*  bv  ineiutis 
o(  which  leprous  pign  are  clistinKuinhcd,  the  "cura  milhfi>n|;uu!iu"l.  lu  tlw 
ervenb>enlJi  century  it  becojne  ent^tished  th&t  tkcde  preduni|>iiua»  luul  no 
founiluliun. 

'  Keforma:  Parliojncnt  of  Reanea,  in  1881  (at  the  inatigation  of  Ili-via); 
Det'laratton  of  16SJ  (B^nml.  In  Ppajiisb  NavBrre,  equality  pwlnitneQ 
troTji  %bs  bcfQiiniiig  of  the  sixteenth  century;  however,  for  the  filling  of  OtC- 
t&m  afiicee,  for  a.  long  tiaw.  the  "limjpiesa  ac  saagrc,"  that  ie  proof  tlwi  one 
was  neither  deseendfxl  from  a  Moor,  nor  from  a  Jew,  nor  from  on  outraat, 
Bor  from  a  herrtic,  was  requirod. 

•  Spparate  dwelling  plate,  obligation  to  wear  on  thpir  cIothitiK  a  pLii*  nt 
red  cloth  cut  Into  the  iilmpc  of  the  foot  of  a  pjose  or  a  ilurk.  a  si-patat*"  iilnco 
in  church  and  llie  ccmcltTy,  nroliibilion  of  entering  milL^.  of  ilriokinx  at  tJw 
faunlnins,  exclusion  from  piibiLc  ofFicc,  <?\emptioD  from  lullagc;  tU-'-y  CAn  only 
give  testimoiay  in  court  as  an  exception,  tliey  can  only  mwry  amnag  them- 
wlrea,  etc,;  "F,  de  Pfam,"  (55. 

•  "Cfigot,"  o  Beartiese  word,  of  unknowh  prigiii;  the  old  explanation  of  it, 
"cjuiiB  Cotiis,"  is  not  &  verj*  probabk*  one;  the  Breton  "oModd."  Ifpmus, 
has  been  iiuggestod,  but  Briltimy  is  very  far  ntvny  from  Bftmx.  Other  tuunm; 
"gafet"  or  "gahet,"  from  "giif,''  hook,  bei^ause  leprosy  mahes  tJi«  handfl 
hookwl;  "capot."  from  the  cape  or  hwd  which  they  woVo;  "rliroFli«s,"  the 
pcvor  of  Chraat;  "ladre''  ace  onfe.  In  the  "Sicte  TiLrtidiia,"  the  "gafo"  'm 
a  leper:  Latpy,  "Diet.  Qfarn.,"  see  "Cagot." 
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Topic  3.  Legal  PEasoNS 

S98,  Politic&l  Bodi^. 

oN-  CorpfiraUons  (Bodiea  bjkI  Cominumties,  Peisaoa  in  Mortmain). 
580.  Foundatioiu,  "Pirn  CauatB." 

§  5SS.  Political  Bodia*.  — The  Roman  law,  to  which  our  legal 
system  ^  owes  the  Uea  of  a  collective  being,"  looked  upon  towns, 
guilds  and  corporations  as  persons  ("personie  vice  funguntur").' 
Lilse  natural  persons,  in  fact,  these  fictitious  persons  *  had  po^ 

^  On  the  claaaification  of  legal  pomona  see  Savigny,  \  86  (of  neceasity 
and  of  their  owTi  trc«w'ill),  .^wJogi^s  in  tlie  "Appaistoa"  (oatlie  L>ecrettija; 
<>f  lomocent  IV;  Riijjiiii,  op.  tit.  —  Divuitnv  int«j  C'orporattyQB  and  Founda- 
^ona:  AtriJ,  "These,"  p.  10.  —  The  Civilians  contrast  partnefadips  (eitliw 
Mininerdal  oreicLI)  formed  with  the  sole  object  of  gaia,  with,  aasocmtiona  which 
Are  not  exclusively  engiiged  in  the  ucquiring  uf  wealth  for  thoir  menh^ra.  — 
Tho  authora  who  write  on  Public  Law  diatinguish  public  persons,  such  as  the 
iStat^,  the  CammuDca  and  pubhc  eatablisliments  (or  services  detachml  from 
tlie  Stute  to  carry  on  an  t'.xjstcncc  of  their  owti,  for  example  the  lostitute  of 
France,  the  irniversitica,  the  Faculties,  etc.),  from  private  persons  (ch.'u-i- 
tublc  and  sci-enlific  aucietieis,  relicioua  EkS^embliigea,  prufes.tionfli!  .'^yndicikl'^; 
e/.  C6ia.r-Ilrii,  1891,  and  all  catablishmenU  of  pubUo  ufiefulnwn  in  Rtwriil). 
This  (UstinctioB  was  unknown  to  the  Old  ItAgiiae  undef  which  bodies  and 
COmmitnitifKj  fom)  an  &j£>?mblage  of  persona  which  are  at  the  same  time 
public  and  private,  all  eubjecL  to  tht;  same  fsj-Ht^'m;  it  wjm  also  unknown  to 
the  Revolution,  which  made  pubUc  lestabU&hmenta,  that  is  to  say  special 
administralionB,  of  thoee  which  it  left  in  e\ist^cu;  it  ie  only  m  the  nin^ 
teeiith  c<-ntury  that  estnblUliirients  of  public  utility  make  their  reappearance, 
by  becoming  detached  from  the  administration  and  by  acciuiring  a  certain 
autonomy  which  makej  them  similar  to  the  bodiea.  and  cominunitiea  of  former 
times. 

*  Ginrrd,  ••Uaa.  de  Dr.  Rom.,"  3d.  ed.,  p.  232;  VaiUhier,  p.  8;  CWerAe, 
pp.  (M.,  Ill,  246  (Innocent  IV);  354  (Bartolus). 

•  " Sod ali totes, "  "corpora,"  "coUegia"  (for  example,  coUegM  o.f  priests, 
fimereJ  piildM):  Dig  50,  16,  16:  46.  22  ;  3,  4,  1.  The  personality  of  tho 
oldest  ones  aeema  to  be  nccountml  for  by  tlmir  family  chara^tpr  (rather  than 
by  the  personality  of  the  rouI  with  whom  they  were  connected  and  who  was 
resarded  aa  the  owner  of  their  ponstsssionHl.  Under  the  Republic  and  untiar 
th«  Empire,  aulliorizntiou  from  tho  8tat-c  became  indLspenaable  for  tho  foniia- 
tiun  of  th^e  afisociationa,  no  doubt  becauac  they  were  dei^eneratini^  into 
political  clubs.  In  fact  there  were  no  doubt  always  some  of  them  that  were 
merely  tolerated:  Ejiinay,  "Thise,"  p.  36. — PartaeiBbips  ("eocidtfe")  dif- 
fered from  oasociations:  1st.  By  rei-<oni  of  their  object  being  gain,  whcreit-i  the 
«hject  of  nssociatioiiia  wiwt  a  oieinteTCdted  one.  2d.  Because  of  their  limited 
dufMion  ("inorttisociiEolvitnrsocietaa").  3d.  Beoausc  of  theirlaok  of  civil  per^ 
Minnlity  (<■/.,  however^  eijrly  "  con*M)rtiu.m").  4th.  Becattae  the  authorization  of 
the  Stat«  was  larking  in  their  case.  At  the  same  time  them  WEis  a  das.snf  part- 
nereliipa  which,  as  an  *Toeption,  were  ((ivcn  a  peraooahty;  perhapa  with  the 
objcfct  of  bping  better  able  to  render  the  public  service  with  which  they  were 
cluiTKed.  these  were  nartnerslupn  of  toll  collectors  who  farmed  tho  collection 
of  the  revenues  of  tJie  State,  and  who  made  tendera  for  the  public  works; 
Cirnrd,  p.  532;  Knicp,  "Soo.  public,"  1S90. 

'  The  likening  of  thcin  to  peraoru  only  tok^  place  "mutatis  rautuidu." 
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se9sion3  and  rights,  which  tliey  enforced  through  the  iiiten'cntian 
of  representativea  (because  they  coiild  not  act  themselves).  The 
personality  of  the  State  seema  to  be  beyond  any  doubt,  although 
its  political  r6le  tends  to  make  one  forget  its  private  rfile.  From 
a  very  early  time  it  is  seen  to  have  possessions  and  riglits  of 
action,  and  its  magistrates  act  in  its  name  (for  example,  the 
acquiring  of  inheritances).'  Around  the  State,  towns  and  guilds 
are  organized  in  corresponding  groups. 

The  formation  of  the  Christian  Church  had  the  result  of  es- 
tablishing alongside  of  the  political  system  of  the  State  and  its 
dependencies  a  corresponding  religious  system  composed  of  the 
Chiu-ch  and  Its  establishments.  Detached  from  the  State,  owing 
to  its  origin,  the  Christian  religion  achieved  personality  for  its 
communities,  its  dioceses,  its  monasteries,  its  charitable  institu- 
tions, and  its  pious  works.  It  gave  corporate  development  a 
strong  impulse  and  succeeded,  at  least  in  its  own  sphere,  in  mak- 
injt  a  principle  of  hberty  prevail  which  had  been  unknown  until 
that  time.  Its  legal  persons  were  modeled  after  the  Homan  ty^. 
Its  sj'rametry  would  have  been  complete  if  the  universal  Church 
had  been  from  the  legal  point  of  \iew  what  it  was  fn>[n  the 
religious  point  of  view,  a  single  body.*  A  tendency  in  tlus 
direction  has  not  been  lacking;  we  have  seen  ["  Public  Ijtw"]  in 
what  way  and  up  to  what  point  it  has  been  realized.  But  for  a 
long  time  the  only  thing  that  had  to  be  considered  with  relation 
to  the  Church  was  the  diocefte;*  eacli  diocese — that  is  t<>  wiy. 
each  church  —  had  its  own  inheritance;*  this  belongs  neither  tn 
the  pridStS  individually  nor  to  the  bishop  who  is  their  head;  ^  it 
belongs  to  a  legal  beiag,  that  h  the  Church,  and  it  is  devoted  to 
objeets  of  a  higher  nature,  in  view  of  which  the  Chtu^h  has  been 
established;  it  is  the  fortune  of  the  poor,  the  endowment  of  the 
clergy  and  of  religion.    This  conception  was  transmitted  to  the 

TbuB  cmllective  belnp  da  not  rnKTry,  uid  have  do  family  riithU;  but  tli^ 
do  have  an  tnheritanw. 

'  Vaulhier,  M;  frrntrf,"La.beo."  I.  263:Sto56e,  I,  SSJ;  Soi»tae«,  "N.  R.  H, 
1898,  4i>7  (tbo  public  clomaiti  at  Rome). 

»  At  least  in  Private  Law.    Aa  to  Public  BcclesiRsljcal  Imw 
I,  "Cor."  sii,  12.    The  Chuirh  is  the  pjuritual  body  of  Chrirt. 

'  JtnbdTl  [<r  Tout,  "Par.  niraJqfl,"  1900;  Rugwi,  "HapKecnt,  Riurid. 
pamwlue,"  1S96. 

'  Lotminq.  "D.  KirohCTiT.,"  I,  221;  CAerkt,  II,  003;  BfmiiroU,  "De 
poasid.  Ecdeaife,"  1900;  ffabltr,  "Der  Eiffpnlhilrosr  <i(s  K)rrh«ngut8,"  IMS. 

*  Cf,  episcopal  and  \noaria]  revenue.  The  corporation  sole  of  the  gwpK**) 
law:  an  MclMiaetjcal  office  personififd  dUtinct  from  the  incuinb(!iQt ;  BfanK 
etone,  I,  10,  The  king  and  th"!  crown  conatitute  a  lay  corporation  solo:  Pol> 
toek  onJ  Maitiand,  op.  cU. 
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Middle  Ages  and  never  ceased  to  be  true  in  theory:  but,  as  a  mat- 
ter of  fact,  it  was  often  departed  from.  Thus  the  syatem  of  bene- 
fices made  it  necesaary  to  consider  the  posseaaions  of  the  Church 
as  helon^ng  to  a  certain  extent  to  the  clergy  and  the  momka. 
Their  riglits  only  being  for  life,  the  canonista  none  the  less 
upheM  the  old  doctrine  which  defined  the  possessions  of  the 
Churoli  and  a.t  the  same  tijne  took  into  account  th&ir  origin  and 
tbeir  destination,  "the  vows  of  the  faithful,  the  price  of  sins,  and 
the  inheritance  of  the  poor."  A  matter  wluch  was  more  serious 
was  that  the  civil  authority  was  often  substituted  for  the  clergy 
ill  the  management  of  its  possessions;  without  going  back  to  feudal 
times,  to  avowries,  or  to  feudal  tithes,  in  the  monarchic  period 
thdf  worka  of  charity  were  seen  to  pass  more  and  more  into  the 
secular  power;  and  it  was  the  same  with  respect  to  the  external 
assets  of  religion  (manufactures).'  In  suppressing  the  clergy 
as  a  body,  in  transforming  the  possessions  of  the  Church  into 
national  possessions,'  in  taking  upon  itself  the  support  of  the 
clergy  and  the  expenses  of  the  worship,  the  Revolution  did  nothing 
which  wag  not  logically  in  accord  with  the  public  law  of  the  Old 
Jl^ime.  It  acted  especially  from  force  of  necessity,  so  as  to  cover 
the  deficit  and  avoid  the  bankruptcy  into  which  the  State  was 
being  driven.  But  other  considerations  were  mingled  with  these 
reasons  of  a  financial  nature,  —  a  consciousness  of  the  evil  which 
existed  in  keeping  outaide  of  commerce,  and  so  ha\'ing  them  pro- 
duce nothing,  the  considerable  amount  of  possessions  which  were 

1  The  ecclesiastical  eatablialuneiita  of  the  Old  Ri?§:im«  which  wore  dona 
away  with  by  llw  Rex'olulioa  tmule  their  rmppfaxancc  after  the  Concorclat 
|md  the  Organic  Arlicle»:  iiianufat;t.urcs.  epLicopaJ,  vicarial,  c&pitulary  Uiod 
'nmiy  rcvcDues;  Htnnequin,  "Essfti  hiaL,  e.  Ic3  fabriquea"  ("Journ,  doa 
.  dti  Fabr.,"  1834,  I,  S);  Ladrai,  "  R.  gen.  d'odm.,"  Sept.,  1890. 
As  to  the  ij«cu]arizatto[i,  of  ecclcaiwtical  posseti$i;i>ae  see  Sagnac,  "lAfjeL 
av.  de  la  Rivol.,"  p.  i^.^Ginn,  "Recb.  hist-  B.  L'Aaa.  du  olergtf  de  1682," 
1869,  p.  87,  tiites  a  formiil  address  by  Pusaort  before  the  assembly  of  the 
clergy  in  ItitM:  "in  a  case  of  pivasing  neoeasity  the  king  is  the  owner  of  the 

Property  of  all  his  Hubjecta  and  espeaaUff  oj  the  properly  of  the  ec^hnianliat." 
n  Vnyer,  "Autor.  li^git.  dus  rois,"  p.  323;  EL  Mignat.  "Dr.  de  I'Etat  sur  les 
biens  pOHBOfl^e  par  le  clej-R^,"  1755  {Ci^volY,  "Dr.  dti  souveratn  sur  lea  bictia- 
londs  du  rlentd  et  dea  moinea,"  1770,  Cf.  Champion.  "Caliiera  de  17S9" 
(" Revolution  t'rancaise,"  June  14,  ISM);  "Rev.  dea  Deus-Mondra,"  l&Sfi, 
850  fP.  Lrroif-Benviieu);  BimTgnia,  "Biena  eccI6a.  av.  la  Rdv.,"  1891:  BurSe, 
"Propr.  de  I'EBlise."  1898;  Le  CorptfUitr.  "R.  hiat.,"  1901,  71;  Uou^oa- 
LpHuc.  "Journ.  dea  Econom.,"  August,  ISSl .  —  Fiekcr,  "Eigmth-  d.  Reicha 
an  Kiretieng:ut"  ("Akad.  Vntin,"  72,  771;  "DiR.  Hal.,"  see  "Aane  eeclPs."; 
Furgect,  '11.  Q.  hiat.,"  XXIX,  428  (under  Charles  IX);  Marion,  "M&chault 
d'Arnouville,"  1801.  —  Cf.  neculariaation  which  took  place  aftfir  thp  Rof- 
ormntinn,  for  example  Stotiff,  "Le  pouvoir  temporel  et  ]e  regime  municipal 
dajist  J'^vichi*  de  Bile,"  I,  233;  P.  Duboia,  "De  recup.  Terr,  aiinct.,"  16,  30; 
2o,  42y  etc. 
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in  mortmaiD ;  the  fear  of  seeing  the  Church  pro6t  by  its  positioa 
of  a  very  great  landed  proprietor  in  order  to  dotmiiate  the  HtatOa 
&iiid,  fioally,  the  thought  that  religion  entered  into  the  great  public 
offiees,  nnd  that  Its  admiuistration  ought  to  be  connected  with 
that  of  the  State.' 

Roman  tradition  with  respect  to  civil  personality  thus  persisted 
in  the  religious  aystem  of  tlie  Old  R6gime;  it  was  maintoJiied  with 
more  difficulty  in  the  parallel  political  system.  The  State  had  its 
incarnation  originally  in  the  person  oF  the  king,  which  meant  thftC 
it  was  not  necessary  to  investigate  whether  it  constituted  a  legal 
person  or  not.  The  possessions  and  the  rights  of  the  State  were 
looked  upon  as  the  personal  attribute  of  the  king  during  the  Prank- 
ish period  as  well  as  during  the  feudal  period.  But  the  monarchic 
Iflw  did  a  great  deal  towards  making  a  distinction  between  the 
person  of  the  Iting  and  that  of  the  State;  thus  it  is  tliat  the  dr>- 
main  of  the  crown  had  a  tendency  to  become  separateii  from  the 
private  and  personal  domain  of  the  sovereign.  Thus  did  it  pave  the 
way  for  the  Revolution,  for  which  it  was  reserved  to  strip  public 
functions  of  all  their  inheritable  qualities  * 

As  far  as  oitlei  and  communities  of  LnbabltftntB  *  were  concerned, 
their  civil  personality  was  not  always  so  readily  to  be  distinguished 
as  one  might  suppose.*  Wliile  contrasting  the  community  with  ita 

■  The  modern  tendencies  towards  the  separation  of  the  Church  iuiil  the 
Stiite  werv  nut  eel  forlli  unlil  the  l^w  t>l  tliu  3d  Vent.,  year  III,  nhirh  [tro- 
elftitned  the  frwdorii  nf  worship;  it  wa«  by  x'irtuo  of  this  Law  that  tlie  Catiiulla 
form  of  worslii])  niodi?  ita  rc'.i[kpeijirajice;  it  vas.  officiaJly  raatorod  under  ths 
CorustilEitc,  but  wtlhciut  bernniini;  a  t^lntn  rclit^on.  From  that  time  oa,  ouf - 
law  distiiiKuisliL-s  bL'lwerti  fflrma  of  wcn^vhlji  not  recogniiiMl  by  the  State  (whtck 
ore  EubjiMit  to  the  Kt-ucr^  Uwii  afTeL'tiog  aaaociatioas,  meetiniQi,  etc.]  and  foRW 
of  wcrrehip  which  are  rccoKuised  by  the  State:  catbolicism  (Coaoofdat  of  tfa# 
2(jth  Mwfl.,  year  IX.  and  "  Articlw  «rf5«Hq«e9"  of  tie  8th  Germ-,  yew  X, 
unil&toraJ  a*t  on  the  part  of  France  which  Inei  Churoh  eubmits  to  rather  I " 
accepts,  Hibrarti,  "Art,  nrgiin.."  1870),  Luthcraiiism  aj\'i  Colvinuin 
organised  under  the  authority  of  these  aiunp  .Articles),  the  Isnielitisb  war 
(Decrew  of  Mav  .TO.  ISIJS;  of  Mnrrh  17,  iSOS]:  Garier.  "  Et,  a.  I'hirt. 
relig,  dc  ia  R^vol.,"  1887;  .liitirW,  "I*  culte  de  la  liaison,"  ims.  —  Am 
l\te  Concordat,  bcaidcx  the  speech  of  Portalia,  ti.  BoaJay  tie  in  Mcrihe.  "  Dc 
a.  la  n6goc.  du  Concordat,"  IS&l  i  SMU,  "Orig.  du  Caac»"  18Wi  Card.  Matttim, 
"Le  Concordat,"  1903, 

«  TacUiu,  "Germ.,"  10,  19.  Germany;  iq  the  thirteenth  century,  th« 
"HausgUt"  is  fionlrost^  with  the  "  UeichaffUt " ;  Hewtlef,  i  63;  SitAbt.  ], 
382,  392  (in  112.5,  the  property  of  nniserilwd  persums  ia  r»lh«r  "rflgimifis 
Acioni  quftm  reps  proprietsti  ');  Gierke,  11,  527;  111.  82.  117;  KattMut^ 
304;  PoUotdc  anii  MaUtniui,  I.  495,  509;  Viotiet,  "Inst  ."  II,  250;  MmUil,- 
■'Doman.  pubUque."  "Thdse,"  1902.  —  rfeppm,  '■Dom.,"  I,  6;  Domal, 
"hoix  cir..''  1,  pr«]..  3,  1;  Loimuu,  " ^t<'igne■lri€«,"  I,  II  4t  mq. — Ob 
the  Law  of  Nov.  23-Deo.  I,  17M.  c^.  Monicii,  p.  159. 

■  Beaumamrir,  4.  32;  43,  42;  "Gr,  Gout.,"  p.  389. 
•  OierU,  Ul,  730;  PcrlUt,  III,  m. 
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members,  it  was  asked  if  each  one  of  the  latter  did  not  have  an  in- 
dividual right  to  repartition  for  damage  caused  to  the  community, 
and  if  obUgations  which  were  incumbent  upon  the  community 
could  not  be  enforced  against  the  possessions  of  each  one  of  its 
members;  *  there  was  some  doubt  as  to  who  represented  the  com- 
mirnity  at  law,  and  as  to  who  wmld  take  an  oath  for  it.  The 
Revolution  by  forbidding  the  partition  of  community  pmssessions 
among  the  inhabitants  *  seemed  to  see  in  this  a  mere  case  of 
Joint  possession.*  In  this  way  it  gave  e\ndence  of  its  repugnance 
to  corporate  ownership.  The  possessions  of  the  State  and  the 
possessions  of  the  clergy  were  sold  as  national  possessions;  com- 
munity possessions  should  also  have  disappeared  by  partition. 

§  5S9.  CorpoT&tfotui  *  (Bodies  and  Communitios,  Fersons  in 
Hortmoin).  —  Family  communities,^  which  were  the  primitive 

1  CJ.  Law  of  the  IQ^h  Vend^tn.,  yeai*  IV  (r«poii£ibility  ol  ooaLOitmcfi  for 
crimed  eormnitted  on  thek  Wri-itory). 

>  B(?rfrawi  "Dr.  d'afTouage,"  "Th^se,"  190Q',  Slobbe,  1,446. 

'  The  weaJthy  bought  for  a.  very  low  price  the  Bhaj«  of  fhe  poor:  Taina, 
"Revolution,"  4T6;  Sagiuic,  p.  151,  177  (analysia  of  the  revolutionary 
I»w);  '"Code  civ.  interm.."  Table,  see  " Commimaux."  Aa  to  ihe  poasi?ssiciiiM 
of  paiishw  and  of  communitips,  cf.  MerUt,  "Ass.  de  commun.  d'linbit&nta 
dana  le  cQinte  de  Dunois,"  ISSO. 

'  [}u-  Carjye,  see  "Corporntio";  a  term  employed  by  the  EnRlkh  jurists, 
Ractiill.  The  old  French  authora  say  "corps  et  connnupnuti,"  "■geiwde 
mainmorte,"  Accordinf;  to  a  termiaology  which  to-day  ia  very  widefi}read, 
they  are  called  "miivtraitatea  pcrsonartim "  &9  contriat*d  with  "univer- 
sitatftg  renjin  "  or  ftmadationij,  from  which  it  ia  not  always  easy  to  di^tinguLgh 
them:  Slobbe  I,  3S4. 

•  Ah  to  the  origin  and  the  various  kinds  of  legal  persons  according  to 
the  Gennan  authors,  cf,  Slobbt,  I,  404  (bibi.),  443;  Sohm,  '■Deutsche  Ge- 
Dowenachart,"  1S89;  fltutttr,  S  50  e(  nc?-;  Gierke.  "  D.  Privatr.,"  5  58  d  toji. 
According  to  the  latter,  there  must  have  been  known  in  the  old  Germ  am  o 
law  free  ibssonLVtiona  (".Sippe,"  "' GaugenoBaenachiJt,"  "Ocmeiodm,"  etc.), 
and  groups  coinpoaed  of  tlie  lords  (fQllowiag,  vaaaalage,  cU:.).  But  under 
the  influence  of  the  Roman  law  aVaolutism  come  to  be  iatroduoed  iato  public 
law  and  indiviifualisia  into  private  law;  there  wag  a  tendency  to  reetrict  the 
Qumbi^r  of  legal  persons,  to  cotm^t  nomc  of  them  with  the  8tQt&.  and  do 
away  with  the  others;  the  theory  of  "fictitious  peraonjUily"  uitiat  have  ariHen 
as  a  coniiMiiieneG  of  those  tencfeneieB.  According  to  Gierkp,  who  maintains 
that  he  relies  on  the  old  Germanic  conception,  the  collective  person, 
I' Verhandsppreon,"  is  just  as  much  a  reality  the  physical  person,  as  the 
individual.  He  contrasta,  in  approsiniately  tnese  terms,  the  Qennan  "Genoa- 
eeiMchafl"  with  the  Romiia  "  Universita.'i.'''  In  the  latter,  the  individual 
disappears^  being  absorb«l  in  the  whole:;  the  community  ia  eacrifieed  to  the 
unity;  this  absorption  does  net  lake  place_  in  the  cnee  oF  the  Ccrmanic  cor- 
poriition;  it  may  be  shown  in  the  collt^tive  rights  of  ita  memberH;  thia  plurality 
of  right.*  which  is  developed  at  the  expense  of  the  rights  of  the  individual 
makea  the  German  wrporation  rfseniblo  a  case  of  joint  oisTiership  ("com- 
munio").  But  the  German  joint  ownership,  the  "GemeiMchafl,"  owing 
to  the  principle  of  the  "' cesammte  Hand, "  which  establishta  therein  a  certain 
amount  of  unity,  flimilar  to  the  "  Korperachaft,"  so  that  the  abyss  which 
in  the  Roman  law  lira  between  the  "communio'''  and  the  "universitaa"  is 
foimd  to  be  filled  up,  in  the  <3ermajiic  law,  with  intermediate  types.  Without 
wishing  to  express  m  opinion  as  to  the  validity  of  this  theory,  and  whether 
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type  of  civil  persona,  were  formed  spontaneously  and  to  some  ex- 
tent organically,  even  under  the  system  of  the  State;  there  was  no 
question  of  the  authorization  or  control  of  the  latter.  But  the  pub- 
lic authorities  did  not  so  readily  leave  untouched  the  formation  of 
Bssociations  which  were  not  of  this  chafacler.  Th*y  suppressed 
those  which  seemed  to  them  suspicious;  thus  the  CaroUngUns 
prohibited  guilds.  In  this  sense  it  is  correct  to  say  that  no  asso- 
tion  could  be  formed  without  the  consent  —  at  least  the  implied 
consent' — of  the  State.  But  this  formula  ia  not  absolutely  cor- 
rect excepting  in  the  new  luw;  in  the  old  times  the  greatest  lati- 
tude was  allowed,  especially  to  religious  communities;  ^  they  were 
Scarcely  liable  to  find  any  obstacle  excepting  on  befa&lf  of  the 
Church.  Rural  commumties  were  also  very  easily  established, 
some  existing  perhaps  from  time  immemorial,  others  more  mod- 
ern, having  obtained  the  implied  consent  of  the  lord.  No  doubt 
this  same  latitude  was  allowed  from  the  early  part  of  the  Middle 
Ages  to  associations  for  trade.'  At  that  period  these  ecclesiastical 

m  should  look  upon  it  aa  the  rmult  of  an  incompleM  tmal^is  or  b  ^hi- 
erai  HumtniiiE  mi,  we  may  s&y  thkl  it  Beems  to  be  in  a&c€Td  with  the  current 
coDceptioDS  of  the  Middle  Xgea;  the  (corporation  is  at  oq9  &Dd  the  same  liin« 
joint  owaership  and  a  legaJ  peraon;  thoee  who  axe  members  enjoy  for  Lh&t 
reason  iKraonaJ  advanta^,  for  example  by  participating  in  the  enioymcnt 
of  the  cominoii  iaheritance,  In  modem  lav  Gierke  difitioguishei  hctwmo 
three  lorta  of  "Verbandsperfionen"  (leKal  peraotB),  irilliout  oouatiitg  the 
Bute  <"fi£Gua"]:  [Al  Corporatiooa  O'^ArperscWtea");  1st.  Communes: 
"Markgemeiiul?,"  "Geroeinde"  at  the  pregcnt  time  f'wlroends"),  a^icul- 
timl  AWOCUltioiu.  2d.  Publie  " GonoaMtoachafUn, "  auch  aa  nplieous  )p^.>upa, 
ttt^e  bodiUj  etc.,  and  jiriiviU,  auch  u  the  f&mtliea  of  the  hiffher  nobility, 
BBSOciatioiU  of  an  eeonamic  nature,  etc.  (B)  EstabluluDeiils  or  foundations: 
iBt.  "Ajistalt«n"  <public  establulmi«iit«>.  2d.  "StiTtun^Een"  (private  fouo^ 
d&tions).  With  the  " VerbandsporBon "  he  contraata  the  "p«reonetireeht- 
lichte  Gemeinschait,"  sometifiiea  "zu  gesammtcn  Hand"  (with  united  bands}, 
tot  exunple,  commumties  between  brothera  after  the  death  of  their  father, 
"Oaoertnchaft«ii."  and  sometiraM  eatabliahed  bv  public  authority, 

'  In  the  Middle  Agca  th«  word  "Uajversitas'  means  a  sroupi  a  coUectrr- 
ity  of  florae  kind,  a  ^wminUtiQ,  an  associalioa,  a  univeraity.  Tat  QloesatOn 
di>  not  BP^m  to  bav«  a  vofy  concise  id^a  of  th&  legal  pfrnc/DJ^ty^  aa  tb«tr 
definition  of  the  " Umversitu "  shows:  "nihil  ajiud  est  nisi  Binguli  bomhM^ 
qui  ibi  dtint,"  which  was  a  hard  thing  to  ivconcile  with  the  maidiB;  "quod 
univerailaiis  est  non  ast  sinpilorum."  or  with  that  other  one,  "univoraieo^ 
eentire  non  possunt."  C/.  Mestre  p.  46  et  leg.  Th«  Canonist*  wwfl  tb* 
fint  to  give  a  current  application  of  tne  term  "  persona  "  to  ooUectin!  gnntpa: 
InncKienl  IV.  in  hia  "Apparatus"  on  the  Decretab,  5,  62,  I,  and  2,  14,  2. 
After  them  the  Poet-Gloaaatore,  and  eapecially  Bartolua,  deraoped  the  Utaory 
of  the  legal  porsonaUty. 

*  As  to  commercial  partnerships,  cf.  S-aldSet,  "^Eat.  dea  eoci^t^  en  oota- 
muidite."  in  the  "Ann.  de  Dr.  comm.."  1S9S.  Th«  Italiaiu,  Strftcch*, 
9ea(!«U,  etc.,  recognized  commercial  partnerehipa  u  having  a  fictttious  i>n- 
flon&lily.  Cf-  on  tnia  point,  diaoussions,  Lyoiu  and  Caen,  "Acad.  sc.  r!:<  r 
19O0,  471;  Niffuletcc,  "Theae;"  1000;  Ami,  p.  12;  Afsynioi,  "Sir.."  I-HJ, 
I,  497;  Stobbe  I,  389.  The  great  oommercul  oompanies  ooDStituted  true 
publio  eatablistuneotA:  see  "Uncycl." 
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or  secular  groups  of  people  filled  the  part  which  to-day  de- 
volved upon  the  State; '  it  is  not  surprising  that  the  State  in  the 
couriie  of  developing  the  extent  of  its  prerogatives  should  have  in- 
cluded within  them  the  sphere  occupied  by  this  group.  Previous 
authorization^  an  administrative  guardianship,  under  the  mon- 
archy, paved  the  way  for  the  absorption  of  these  bodies  by  tJie 
State  and  their  converMou  into  the  form  of  administf ative  orgaoa.' 

The  system  of  freedom,  under  which  people  in  mortmain  be- 
came very  numerous  during  the  barbarian  and  feudal  times,  gave 
way  in  the  monarchic  period  to  a  system  which  was  verj'  restric- 
tive. Loysel,  400,  sums  it  up  in  this  rule:  "One  cannot  assemble 
in  order  to  create  a  body  and  a  community  without  permission 
and  letters  of  the  king."  '  The  pre\'ious  and  express  authorization 
of  the  State  is  the  first  requisite  for  the  eidsteaee  of  legal  per- 

'  This  etiLracteriatic  ia  alhown  ua  by  Bodin,  III,  7:  "All  bodies  and  euiids 
are  instituted  for  religious  piupcees  or  for  pumoaea  of  police"  {and  we  know 
that  "police,"  In  s  brood  sense,  is  the  samo  thing  as  adiiitiustrat.ion),.  They 
are  a.ss«ci&tioD8  founded  by  mdi^'iduiUs  ia  view  «f  the  public  interesLs; 
harie,  "Dea  corps  poUtlfiUes,"  1766.  Jl,  p.  12.  According  to  Damal,  "Dr. 
^ublio,"  I,  15,  I,  the  body  is  pBtablished  for  &  common  bsnffit  fof  thoae  wha 
are  members,  but  aJao  one  which  -is  eonneeted  vnth  Ike  jyublie  welfarE.  It  ia 
Btated  that  these  bodies  rpuder  sen-ices  to  the  State;  this  ia  eo,  for  esample 
with  rogurd  to  the  inatittitiona  of  teaehiog,  aa  the  Unlveraitiea,  or  of  cliariiy, 
as  the  alms-houses  or  "Maisona-DleUj"  which  at  first  were  religious  ^tab- 
liahmenta  and  which  had  Dot  yet  entirely  lost  theii  ecclesiastical  character 
in  the  eighteenth  century  (riEhla  of  the  Bishops  over  tho  Universitiea,  they 
are  memnera  by  birth  of  the  ooarda  o(  the  alms-hauaea,  etc.).  At  the  cloae 
of  the  Old  Ri^gime  they  are  civUed  public  est-ablishoienta.  As  to  the  kind's 
ri|{ht^  with  reaard  to  the  ecdesiaatLca!  in-itilutioDa  see,  Le  Vayvr,  "Autont^ 
l^t.  des  roia,'' p.  319  et  icq.  fpoliticttl  HO\-ereigll,  protector,  founder). 

*  Being  given  ttiis  choroct^riatie,  it  is  auite  natural  that  ttere  should 
have  been,  especially  at  the  cloae  of  the  Ola  E^^pme,  eatahlialunents  of  the 
same  nutuM?  ereated  by  the  king,  royaJ  foundatioos  <for  example,  the  College 
of  France,  the  Hospice  of  the  Invalidea,  the  Academies,  etc.).  On  the  trade 
bodies,  cf.  Monin,  "R^vol.  Fr.,"  1894,  327.    On  the  order  of  barri^tera,  cf. 

'  This  WHS  the  Roman  rule:  Qaitie,  Dig.,  3-,  5,  1;  Girard,  p.  234:  Edict  of 
Nov.,  1625);  DEclaration  of  June  7,  1659;  Edict  of  Dec.,  1&C6  (Le  Vaycr, 
"Autor.  li^git.  des  rois,"  1682,  p.  279;  no  communitv  can  be  eatnbliahed  or 
build  monfutcfi^a  without  th«  «M)re3S  percoiasion  of  the  king,  for  oq  bodies, 
communities  or  guilds  rtiAv  be  foTmed  without  th&  tfinsent  of  the  political 
mapstrate;  every  new  eatabliahment  of  monks  ia  a  novelty,  ooeo-rding  to  the 
disfipline  of  the  Church,  and  it  ia  one  of  the  dutiea  of  ita  aupporters  to  prevent 
innovations  within  the  Church);  and  specially  the  Edict  of  Auo.,  1749, 
Art.  1;  -4(Ti7,  p.  60  (citations),  72;  Btackslone,  1, 10.  Assocmtiona  wuch  had 
not  bwn  Buthorii«l  could  be  dissolved,  that  is  to  s&y  their  members  could 
be  compelled  to  aeparate;  but  they  were  tolerated  if  thrv  appeared  to  be 
inoffensive;  \'i9Uet,  p.  847.  The  members  of  these  irregiilar  communities 
were  not  looked  upon  any  differently  from  ordinary  individuale,  they  were 
not  allowed  to  act  in  a  collective  n&oie.  —  Furthermore,  when  the  group 
had  been  in  PTiatence  for  a.  verj-  long  tim«,  until  the  year  1719  the  State  did 
not  require  them  to  produce  their  title.  It  is  thus  perhaps  that  the  tolergtiioQ 
ehown  fiaiemitiea  and  freemaaonn- ia  to  be  aecounted  for;  Guyof,  8ee  "  Com6- 
dien";  Decree  of  June  14-17,  I7B1,  Aug.  18,  1792. 
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aons.'  Every,associftti3n  which  had  this  authority  "ipso  fairto" 
had  a  civU  personality,'  without  a  special  grant  being  necessary ; 
this  personality  was  not  a  gift  from  the  State,  but  a  natural  con- 
sequence of  the  existence  of  the  association,  and,  if  one  nuty 
say  so,  its  way  of  being  and  of  living.'   The  State  could  Imve 

'  As  to  thia  syatem  o-f  freedom,  which  dates  Imv  the  tinK  of  ihn  L(*wrr 
EmpirfiH  </.  theaee:  Pbrcqat,  IfiiTtie-l  de  Chauty,  1893,  etc.;  Vanthier,  op. 

eit.  —  Power  of  receivids:  Oiarhe,  li,  903. 

*  The  pcnoa&lity  of  bodica  aad  coinmututies  hna  been  accounted  for  by 
mpans  of  a.  fiction.  This,  in  our  opinion,  ie  the  Roman  Lbeory;  it  is  ta  ha 
foiind  Again  in  the  writtnf^  of  Itie  CanoDisl^,  the  UartoliaU,  the  Civiliiiju,  th* 
commprcialiHta  and  of  the  School  of  Natural  Latv;  it  pla^wl  sa  iniTnrtiiDt 
[jart  Id  the  discuaaion  on  the  scculariiing  of  the  noasosfiwiw  o(  the  tAxrty 
in  the  Coastitucat  Aisemblv.  —  The  G^'manLst.'?,  Beaeler  and  Gierke,  lutve 
risen  up  in  opposition  to  lliia  tfiulitional  opinion;  fur  tliciii  leaol  perapBS 
are  not  fictitioua  bcinp;  but  actual  bflini?3i  in  every  aasMwiatiiin  uicro  oiuta 
a  collectire  will,  which  la  quite  distinct  from  the  individual  n-ilie  twd  wtiich 
is  jtist  M  fauph  A  reality  m  that  of  m  individuiU.  l^t  m  m«jtt<iti  un»oc 
otboT  deduction.-;  which  are  dra.wn  from  these  ideas,  the  fcillowint;:  (t)  Thplftw 
iaea  not  cr(?(it?  li^oJ  persons,  but  mon^ly  reoogiusea  them;  the  Kuvcrnineot 
cannot  disijolve  ihutn  hy  nioan>3of  a  laevc.  pravii;ian  of  |>alicy.  (2)  Unce  hAvinz 
been  rocogiiizwl  in  Che  country  where  ihcy  oriKinateil  ihey  can  operate  lUinHUl. 
(3).  Wh'.'U  their  dl^soludoa  lake^  place  t iieir  iKMscssionfl  do  not  belong  ki 
Stat«  aa  being  ki^^  without  .iu  owner,  but  form  the  object  of  a  spMial  i 
ceaaion  whii;3i  ia.  related  to  the  object  for  which  they  were  dmtined  (ihcy 
therefore  onoe  more  be  divided  up  among  the  tnenkbersl.  Thow  coaela- 
iiiona  would  not  have  b<^n  denied  by  the  miijority  of  our  old  MthoiB,  for  tliey 
did  nut  pretend  thut  the  law  created  legal  peraooa  "ex  mhilo,"  but  loervly 
thill  they  luid  to  have  the  amhorijaiioii  of  the  law  m  order  to  op«rAt«^  wUcb 
Mnounta  to  the  aame  thing  as  isayini;  the  ^t&to  hod  a  right  to  forbiii  UiMa; 
now  nobody  lienies  thut  the  State  Yum  this  rifiht.  It  i^  q^uitc  eertun  that  tlM 
fiction  of  tiie  piTNODidity  dot^^  not  noeoiint  for  cvorvthtng;  but  lietioiH  wv 
not  created  with  the  object  of  noeounttng  for  thitiRs;  tney  are  Fannulm  deviMd 
by  the  jurists,  and  as  itweno  a  sort  uf  Donveoicnt  coinaee  wtuch  m  in  oifva- 
latiooi  in  the  law.  A  thing  which  prfii-e*  in  favor  of  thii  fiction  is  the  fact  that 
no  one  baa  succeeded  in  replacing  it  with  anythini^  Hse.  If  we  should  bv  naked, 
why  Croat  an  association  or  an  catubll-^hincnt  in  the  aamc  way  a;;  a  man,  wo 
would  reply  that  thi.i  question  comc»  rather  w-ithin  the  sphere  nf  politifw  or 
of  political  Economy  thaD  withja  that  of  iurisprudeilte;  the  pi'r  '  i  '.'  <'''<n 
warf  at  a  certain  period  th€  bent  way  in  whieh  certain  physiiril  H 
be  fiatisfied.  We  therefore  do  not  go  so  far  a^  the  Gerrnani^l  -.  (  ..,  i^ii 
we  rwognize  the  new  aehool  as  in  two  ways  deserving  of  merit ;  in  thu  tint 
plaet?,  its  liberal  tendencies,  and  then  also  the  bringinff  inlJi  pfomineticr  of 
an  important  fact,  the  free  and  epoataaeous  formnMon  of  legal  iKTrwn* 
in  the- Middle  Ages,  —  According  to  others,  tor  example,  Planwl.  "Dr.  civil," 
I,  the  personality  (whether  RctitiouH  or  real)  is  a  myth;  under  Uu)  amam 
of  civil  pciaoDB  one  ahould  include  maflaca  of  paHBOseione,  without  any  ItidW 
riduid  owner,  devoted  to  acme  collective  twe;  cf.  Bnru,  "Pand.,"  and  hla 
theory  of  the  "  Zweckvermogcn."  These  idciu  are  foreign  to  the  old  U,w, 
One  Cin  say  the  i^ame  thinff  with  rega^d  to  oth^r  theories,  a  veiy  eoncimt  out- 
line of  which  will  be  found  lo  M&tre,  up.  at.  Ad  to  aMoclations  without  aay 
civil  peraonality,  r/.  SuMbe  j  61.  [See  now  the  elaborate  and  mjuApHj 
critique  of  the  history  and  theory  in  SaleiUea'  "  La  PeisonaUtA  JuridiqiM, 
1909.— Transl-] 

*  The  idea  of  distinguishing  ihe  grant  from  the  civil  personality  and  tlw 
authorisation  tu  associate  ia  a  modem  one.  Ntiiliienbruoh  (on  the  oooaatoti 
of  the  Stadel  trial)  and  Savigay  (who  incorrectly  translates  "corxnia'*  a^  civil 
pcTOOD,  Dig.,  3,  4,  1),  have  caused  thJa  idea  to  prevail  in  Gcmuuiy;  foUomns 
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taken  away  the  legal  personality  of  an  association,  or,  without 
going  so  far  as  this,  could  have  restricted  its  capacity;  but  it  waa 
not  customary  to  proceed  in  this  vay.  The  association  was  purely 
and  simply  suppressed.'  It  is  thus  that  legal  persons  ordinarily 
die.  by  means  of  a.  withdrawal  of  authority;  they  can  also  diaap- 
pear  fur  lack  of  an  object '  when  the  end  for  which  they  have  been 
established  has  ceased  to  exist,'  or  when  all  the  members  of  the 
partnership  have  died.*  But  these  hypotheses  are  obviously  of 
an  exceptional  character;  it  is  in  the  verj'  nature  of  bodies  and 
communities  to  last  forever,  and  one  of  the  greatest  advantages 
which  they  offer  is  the  very  fact  that  they  last  far  bejond  the 
limita  of  human  life,  for  their  existence  is  independent  of  that 
of  their  actual  members. 

The  constittition  of  the  coOLinunity  is  the  Insult  of  custom  or  is 
contained  in  written  regulations.  During  the  monarchic  period 
these  regulations  had  to  be  presented  to  the  Parliaments  or  to  the 
other  royal  departments,  with  the  object  of  obtaining  their  ap- 
proval. It  was  for  the  magistrates  to  see  that  nothing  had  been 
slipped  in  wlkich  was  contrary  to  "the  laws,  to  public  liberty  and 
the  interests  of  other  people." '   The  community  acted  through 

tbem  ZaxhufiQ  introduced  it  icto  France.  —  One  is  justified  in  saying  that 
this  distinction  waa  as  il  were  prepared  Tor  bv  the  proneions  of  the  Edict  of 
1749,  by  virtue  of  wiui:h  &  community  whicli  wbtS  already  in  existciiM  and 
which  had  been  authorized  nec^ttd  a  further  tLuthorizatiuD  in  order  t«  ncquiri; 
poaBCSsions  in  certain  eases.  But  bb  a  general  thing,  in  the  old  Freni^h  law 
aa  in  the  Roman  law,  morply  owing  to  the  fttct  that  a  eorporatioo  hod  &  legikl 
exiatennc,  it  woa  invested  with  a  civi)  persanality;  the  authoriaation  was  not 
a  graatini;  of  the  personality. 

'  "Ord.."  I,  51(^:  the  king  forbade  the  "scolarea  ct  doctorcs"  of  the 
"Btudium  of  Orleans  to  form  a  " tlniveraitaa " ;  they  would  be  subject  to 
the  laws  "tanquam  aingularea." 

*  Religious  orders  which-  disappNianid  for  lack  of  an  object,  for  CTdimple 
the  nuwnming  of  captives,  the  care  of  lepera,  etc, 

*  In  l(i20  the  Abbey  of  Tour»u3  became  secuUrlzed  with  the  consent  of 
all  \tx  members  in  order  to  be  chan^ted  into  a,  coUegiate  church;  JnHiin,  "  tlist, 
de  Tabb.  de  Touraus,"  1733,  cited  by  Ckarmcmi,  "Annfe  sociolog.,"  1000, 
p.  96  (caiLqes  -of  the  pstinction  of  corporate  ownership). 

'  la  the  presence  of  a  Bingle  member  atifficient  to  moinliun  the  association? 
Controwrsy.  Cf.  Stohbe,  I.  436,  Can  all  the  tnembera  by  agreeing  to  do  so 
dissolx-e  the  bodv7    Vitd.,  Gierke.  "D,  Privatr,,'*  §  70. 

'  The  principle  of  the  peculiarity  by  virtue  of  which  legal  persons  must 
koep  within  their  legal  powera,  van  devised  by  modem  jiKhciaJ  law;  It  was 
unknown  to  the  old  law;  thus  charitable  foundation'*  were  applied  by  Ut^ 
'GfUy  ntablishmentfi  (ttio  MontyvD  priae  at  the  French  Aciulemy),  moDii- 
factoriea  received  Rifts  and  legacies  for  the  poor  or  mode  in  the  intoreata  of 
education,  the  reTcnuea  of  the  charity  ichooU  Mtdblished  fi>r  the  benefit  of 
poor  children  were  admimstered  by  church  wardena;  Jfnisge,  "Gouv.  dea 
fabriques,"  283.  But  we  must  tiJce  into  account  the  fact  that  education, 
ehnrit^  and  worship,  were  in  former  times  within  the  soope  of  the  objects  at 
eccteaiuatical  establiHhmenta. 
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the  organs  which  it  gave  itself.^  For  its  ordinary  management  it 
had  one  or  several  agents,  a  "  syndic,"  who  was  elected  and  whose 
powers  varied.  In  contracting  and  in  pleading  he  bound  the 
community  within  the  limita  of  liis  powers;  his  act  was  looked 
upon  as  the  act  of  the  conununity;  it  was  at  his  domicile  that 
writs  against  the  communitj'  were  ser\'ed.'  The  general  meeting 
of  tlie  members  formed  the  higher  power;'  majority  decided,' 
excepting  in  that  which  concerned  the  formation  or  the  Ssao' 
lution  of  the  communis.  Ordiimr>'  membcfs  had  individual 
rights;  for  sample,  that  of  taking  part  in  tlie  general  meetings, 
or  even,  in  ease  the  community  were  dissolved,  of  taking  a  portion 
of  the  community  assets  ("jura  singulorum").* 

The  estate  of  the  community/'  belonged  to  the  body  itself,  and 
not  to  each  one  of  its  members,  as  would  have  been  the  case 
with  a  thing  which  was  jointly  possessed.  That  which  waa  due 
to  the  body  Of  by  the  body  was  not  due  to  any  one  of  its  mem- 
bers, nor  by  one  of  them;  they  could  be  creditors  or  debtors  of 
the  community  and  plead  against  it  just  as  though  they  had  been 
strangers  to  it.  Bodies  and  communities  enjoyed  privileges  and 
were  under  various  disabilities.*   They  were  treated  like  minors; 

'  Distinction  between  the  organ  and  the  representatrre:  OUrhe,  "D. 

Privalr.."  I,  472, 

'  Artiom  oRnia^t  bodies  and  coiumunitiea:  Orditian'ce  ot  1070,  21;  Decls- 
ration  of  Oct.  2d,  1703  fperiniasion  ot  the  manager), 

'  Odofitdiui  on  I.  9,  I,  and  on  I.  7,  D.,  4,  2,  rctatcn  on  imiKntaQl  declsLoa 

Johannes  Basisianus,  with  rc^garil  to  a  revolt  of  pou^onle  against  the  Arch- 
bishop ot  Ray'(itia&:  should  the  " Cniveraitaf  "  be  piinixhrd  or  ihc  rrb^  "ut 
singuli''?  Biiasiiilnid  nTisH'ered  that  a  disUnctioti  vraa  to  be  dninn  ai^n>r<|i>)g 
as-  ■caoh  one  hail  acted  either  on  Wh  nn-n  upcmmi  or  on  the  olhi-f  h:\nd  c"-!- 
Iwtivdy,  under  LtiatructioB.s,  and  sent  out  at  the  sound  of  the  b<?!l.  with  thu 
council  at  their  heml;  if  tliis  wore  so  then  ihe  "  Unii-ersitaa "  ought  to  be  puo- 
iahod.    Thia  doctrine  soon  became  ctiissic. 

'  CruTkc.  U,  480;  III,  322. 393.  etc,  (the  inaiority), 

*  In  auch  a  coac  as  thia  one  wondi^rs  to  whom  the  possessiMU  ffveftod. 
The  opinion  which  wna  generally  ncceptt^  in  formex  limes,  wm  that  llify 
beloiiiRM]  U>  tho  State  aa  being  gwds  without  an  owner;  Gicrkr,  III,  3ffl. 
The  ni'odem  theori(»  are  greatly  opposed  to  one  another:  Gitrke,  "D.  lYivnti'^" 

I,  565. 

*  Could  Ifgal  jioreona  CDTnmit  crimes,  or  be  exeommiinieat^d?  0/.  U 
to.  this  Family  joint  and  scveraJ  responsibility.  Innoc«nt  IV,  in  I34S.  for^ 
bade  thie  exeommuni cation  of  a  "  Univwrsitaa  "  (c,  3| "'  in  Sexto,  5,  1 1 ;  in  fnrt, 
the  "L'ni\-ersitaa"  is  but  a  fiction,  it  can  neither  wish  nor  act).  Thi^i  roajwn 
had  not  prevented  the  Church  from  placing  nations  and  provinr*:*  undi^ 
an  inttrdict,  any  niiorc_than  it  hod  prevejited  the  statutes  and  the  rin'l  Iaw« 
from  decrttins  poaultica  against  towns.  CJ.  on  this  qut^ri  -,  '.fu, 
on  1. 16,  S  10,  a,  4S,  VJjGirrkr.  "D-  Privatr.,'^  I,  528:  A/mI^,  •Ut, 
III,  271.  The  Poril-ulrwsators  admit  the  pnesibilit^y  of  piiiL-^^mv;  c\nn- 
munities.  In  1.^31  the  I'tirliament  of  Paris  eondemned^  the  town  gf  TouloiMa 
to  the  loss  of  its  right  of  beinff  a  body  and  a  eonHnonily,  togctlwv  vVth  ft 
confiacatioQ  of  its  inheritance,  bucau&e  of  the  caac  of  a  student,  Aimerir  BA- 
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they  had  a  right  to  the  same  privileges ;  in  return  for  this  they 
were  subjected  to  a  verj-  strict  administrative  guardianship, 
whose  form  varied,  but  whose  priueipit;  was  always  the  same,  be- 
ginning in  this  way  to  be  connected  with  the  State.'  They  could 
not  alienate  their  immovables  excepting  by  virtue  of  a  decree 
of  a  judge,*  oor  could  they  acquire  money  invested  in  an  an- 
nuity, under  penaltj"-  of  confiscation,  as  a  consequence  of  royal 
decrees  during  the  monarchic  period.  Under  the  feudal  system 
the  lords  cotnpelted  them  to  give  up  within  a  year  the  fiefs  and 
copyholds  which  they  had  acquired; '  we  have  seen  by  what 
processes  this  prohibition  was  evaded  and  how  there  aro8c  from 
this  the  theory  of  amortization.*  The  celebrated  Edict  of  Au- 
gust, 1749,'  made  them  incapable  of  receiWng  Inheritances,  rent- 
charges  on  specific  lands,  or  rights  in  land.  Their  disability  was 
absolute  with  respect  to  testamentary  gifts.  On  the  other  hand, 
gifts  "inter  vivos,"  or  acquiaitioas  for  a  consideration,  could  be 
authorized  for  just  and  necessary  causes,  —  that  is  to  say,  aa 
an  esceptionj '  they  were  only  allowed  freely  to  acquire  mova- 

renger,  condemned  to  death  by  the  Cnpitouls  in  violation  of  the  privilegEa 
conjeired  upan  inembera  of  the  univerajtiea;  Ordinance  of  1670,  21,  1. 

'  Foressmple,  rescitssion  o(  unfwr  coptracis,  turning  over  of  actions  deal- 
ing with  land  to  the  Public  Miftistrj',  prescription  of  forty  years,  etc.:  Per- 
lile.  III,  272.  Thoae  priviieges  have  disappeared  from  modem  law,  which 
is  disposed  to  lavish  upon  corporationi?  disaoilitiea  rather  than  favors. 

"  Edict  of  Dec.,  1606,  Art.  15;  G.  Forget,  "Feraonnes,"  "Choaes  eceliSs.," 
1611,  p.  60. 

'  The  disability  of  acquisition  of  persons  in  mortmain  is  not  owing  to  the 
fact  that  they  itre  for  thf  mast  part  religious  e.a tablislini(Tita ;  it  cxisls  in  the 
eame  way  (or  at!  "corpora  mortua."  If  the  first  laws  on  amortizement  were 
directed  against  rcligiijua  communities,  and  if  at  all  times  anxiety  has  been 
displayed  as  to  the  accumulatioa  of  imaio^~able  possessiooa  in  their  hands, 
thia  has  been  owing  to  their  great  prosperity;  lay  communitiea,  on  the  other 
hftnd,  have  oft*n  found  themBelvea  in  embaTTOSsing  circunntiincw. 

*  Before  the  Edict  of  1749,  the  lorde,  in  their  own  intereata,  compelled 
the  com m unit ica  to  give  up  within  a  year  any  inliaritances  whieh  Ihey  might 
have  acquired,  but  the  king's  attorney  eoiild  ao  the  same  thing  in  the  inlereata 
of  the  public,  s&y^  Polhier,  no.  216,'beeaiise  the  poaseseions  of  communitiea 
were  taken  out  of  trade.  Cf.  on  thi."!  Lamoig7io7i's  '"Arr.,"  15.  In  the  States 
General  of  1S14  the  Third  Estate  expressed  the  wish  that  persona  in  mort- 
main should  not  be  able  to  acquire  immovable*):  Ptcol,  "Hiftt.  des  Et,  g&i.," 
Ill,  4S2.    Cy.  II,  246;  Mourniant.  "Thfee."  23, 

*  Tardif.  "R,  de  IfR.,"  11,  492j  P,  Bera^r*/,  " R.  h.  Dr„"  X,  37;  Mmirmant, 
"Thfee,"  1900  (ureeedents  for  the  Edict  of  !749);  other  theses:  C-jiUdndre, 
1&86;  1890;  A.  Lol,  Epinoy,  189*;  Garein,  "La  Mainmorte  1749 
i.  17*9, '■  190-3,  etc.  —  Other  oonniriea  also  have  their  legislation  on  poaaes- 
§3ona  in  mortmain:  Adami,  "Legg.  a.  !.  maniraorte,"  1S34;  Kakl,  "Deutsche 
Amort isaiionsgesetse,"  1880;  Gitrte,  "D.  Privatr.,^'  1,  518;  Pollock,  "Land 
Laws."  91;  FoUock  aiid  MaUtajiff,  I,  314,  639. 

*  Letters  patent  registered  in  Pnrliainent  Eind  only  granted  after  an  in- 
vestigation, lor  just  and  necessary  cauae:  CivU  Cotfe.  9H>,  937.  —  Leltara 
patent  ware  not  neoessory  for  mere  pious  cr  obaiitable  foundations,  such 
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ble3  and  rent-charges  on  the  Idng  or  other  communities,  In  thb 
manner  progress  was  made  towards  the  Revolutionary  legisla- 
tion. The  latter,  which  was  frankly  hostile  to  ail  corporate 
ownersWp,  converted  into  national  possessions  the  possessions  nf 
religious '  or  :seciilar  communities,  such  as  those  of  the  secular 
clergy.*  At  the  same  time,  it  changed  into  adminiatrative  ser- 
vices that  which  it  left  in  existence  of  the  organizations  of  the 
Old  Regime;  the  chflngc  was  hardly  noticeable,  because  they 
had  already  been  submitted  to  the  administrative  guardianship 
and  were  half  incorporated  in  the  State.  In  this  way  was  niinMlr 
after  politicaJ  feudalism,  that  which  has  been  called  "corporate 
feudalism"; '  thus  perished  "the  spirit  of  the  corporation,  which 
was  5o  dangerous,"  says  Condorcet,  "  but  which  was  so  natural  at 

aa  tnasBM  or  obita^,  the  euet<Mifln«  of  atudente  or  the  poor,  *tfl.;  tt  waa 
sufficient  if  they  ifere  ratified  by  PapUam^iit. 

>  Od  the  8upi>r«eBioa  of  relilgious  communitiu  and  the  D«Ctm  of  Fab. 
13-19,  1790,  cf.  Avrcl,  p.  134  Ibihil,  and  (liBcuBsion) :  tbe  n«l  idea  of  the 
Coiujtiluent  Agscmhlv'  waa  Lo  reform  the  reguEar  dcnor  rather  thnn  U>  dr- 
Htruy  them ;  it  proceiMed  ia  the  same  inaiiii«T  wilt  regard  to  the  seruljn  cliTgy. 

'  The  antipatby  felt  by  the  Ttpvohitton  townrck  eorpornlioiu  i»  still  ahowii 
in  the  Ci^nE  Code  from  the  luck  of  a.  special  title  on  legnl  pcraons.  Tbn 
more  reoeat  Codee,  such  aa  the  (jerm&a  Code,  do  not  show  tbia  hiatus.  O* 
law  on  SiSSDciAtiona,  of  July  I,  1901. 

'  There  SUV  CO  longer  any  classes  or  oidera  of  corporation^?,  but  n  cis&nUp 
adminiatration  which  baa  mborited  theii  privileges  and  which  fulfills  thoir 
functions.  During  the  dfiha.t*  upon  the  question  of  th«  pMseaaiona  of  th« 
Church,  ThuUTGt  declared  amidst:  the  plaudits  of  the  Constituent  Assembly, 
that:  "Boxijea  otp  but  iantruinenta  creaU^d  by  the  law  in  order  that  soma 
public  good  may  be  derived  therefrom;  what  Joes  tfie  wnrkman  do  wtien  hm 
tool  is  not  sutl^tl  for  tbe  work  for  which  he  hud  intended  it?  II*'  brenka  jt; 
he  chtmges  it."  From  a  historical  (>oinl  of  view  thaie  is  nothing  moro  ii». 
acciiralc  than  this  pretended  crefttion  of  fictitioua  bodi»<.  Tlie  npirit  of 
the  Revolution  ia  veiy  cicurly  showTi  in  the  Decree  of  Aug,  IS,  17SK,  which 
oboliahcd  rcli^ous  and  lay  corporations;  even  those  dcvgt^  (o  the  hospital 
stn-icc  ftpd  to  the  relief  of  tiie  sick,  " CfUsideriiiR,"  eaj's  the  pr«atut>l«, 
"that  a.  State  which  is  truly  frw  should  not  <UI(iw  in  ita  mldat  any  oorpora- 
lion,  ant  own  those  wliich,  devoted  to  the  pubhc  education,  hare  dmen-ed 
well  at  the  hands  of  the  fatherliui<l."  With  these  ide&s  as  a  h»»i»,  wurahip 
became  a  public  serv-tee.  the  Church  n.  special  administration  with  ila  budget; 
the  ni an u factories,  senilnajim  and  religious  chapters  reestablished  by  Um 
Concordat,  are  udminigtrative  piereons;  all  other  ecclesiastical  establishineitta 
fospeciiJly  l-hti  reliitioua  communities)  were  done  awayii-ith  by  Article  II  ol 
the  "Articles  orKanicjuee."  Relk^f.  the  ser view  of  the  alm^housee,  cducktioa 
also,  have  a  tcadency  twarda  being  chanEcd  into  services  nf  tbe  St«t4.  Cf. 
the  CdbstitutioA  of  year  III,  Art.  SW,  Th<-  Decree  of  Auguat  8,  17M,  Ikftd 
done  away  with  the  Academiw  And  litorarj'  soci«U«  patented  *JT  t^owvd 
b^- the  ^ftate.  On  the  Uth  of  September,  1793,  the  Conv«ntioD  also  did  aw«r 
with  the  Faculty  of  Law  and  other  Facultiei^;  aJthouf^  tbli  deorae  was  ma- 
ponded  the  day  following  that  on  which  it  hod  been  eoaetcd.  the  I*aivcr- 
aities  cftMud  to  exist:  Liard,  "I/enaeipi.  supir.  en  France."  I,  p.  217.  The 
Law  of  23  Mess.,  year  tt,  united  with  the  national  property  and  tiebtfl  tbs 
assets  and  liabilities  of  the  clutritable  injitilutions.  Details  as  to  the  ohtt- 
in£  out  of  this  scheme  in  AitU,  '  Thftsc,"  p,  113  d  aeq.  Cf.  Italian  Iaw  at 
the  17Ui  July,  1890,  on  "opere  pie." 
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a  time  when  everj^tUing  was  privileged."  '  It  Is  true  that  it  only 
perished  to  be  bom  again.  Modern  law  did  not  feel  the  same 
distrust  of  it  as  did  the  Revolution.' 

§  590.,  Foundatioiu"  Pi»  Cauoffl,"  works  of  piety  or  of  public 
Utility  (such  as  an  almshoutie,  masses,  etc.)  '  for  which  are  appro- 
priated a  group  of  properties  ("universitas  rerum").  Founda- 
tions are  presented  under  two  principal  forms:  sometimes  it  is  a 
service  imposed  upon  a  legal  person  already  in  existence^  as  when 
a  djTng  man  disposes  of  his  property  for  the  benefit  of  a  church 
or  a  monastery,  charging  them  to  pray  for  the  repose  of  his  soul; 
sometimes  it  is  a  gift  for  the  benefit  of  an  orgaJiization  to  be  cre- 
ated; thiia  an  individual  establishes  and  endows  a  charity  school 
by  will.  In  the  first  case  the  foundation  is  effected  through  an 
Intermediary;*  and  it  is  natural  that  the  intermediary  cliosen 
should  be  a  legal  person,  —  that  is  to  say,  a  person  who  does  not 
die,  —  for  the  foundation  is  in  its  very  nature  perpetual.  In  the 
second  case  the  fouader  has  himself  been  able  to  organize  his 
work,  and  thus  to  allow  it  to  continue  after  hia  death  (or  even 
during  hia  lifetime)  j  *  if  he  has  not  done  30,  the  Cliurch  or  the 
State  can  serve  as  mtermediaries."  The  persons  who  carry  out 
the  wishes  of  the  founder,  or  the  managers  provided  for  it,'^ 

'  "Rapport  cjr  I'orRftn,  dt?  I'inatr-  p«bl„"  in  the  "Procfa-vwb.  Comity 
d'inatr.  pub|.  (Je  rAssemblfe  liSgisl.,"  pubtiahed  by  Guilbiitme,  p.  ISS-  More- 
over Cundorcet  did  not  cluiiu  that  a.  Enosopoly  of  education  ahould  exiat  for 
the  benefit  of  the  Stale. 

»  Cf.  aa  to  Gonnany,  Gierke,  "D.  Priv.."  I,  488.  Thp  modern  En^Uah 
sj-Blcm:  corpocalions  are  formed  without  aay  intervention  on  the  piirt  of  the 
admkuatratKio,  upon  condition  of  complying  with  b  few  very  simple  fonnal- 
itiea,  auch  as  the  registration  of  their  by-lawa. 

*  Gennaa  law:  "StiJtuQg"  (private  fouodatioa)  and  "Anstalt"  {public 
eat&liliahniont). 

■  la  this  fiufie  the  founda-tion  is  id  th«  foriD  of  tt  -cliargCj  the  ownership  of 
the  posseefliona  is  in  the  intcfinediary,  but  it  ia  liinit*d  by  the  object  for  wfcch 
these  posaeasiona  are  intended.  C/.  foundations  carried  out  by  peraons  in 
being,  for  exumple  the  will  of  Nicole:  Deiiisart,  eee  "  fid^iconimit)";  Lambert, 
"Stipul.  pour  autrui." 

*  Examplea  in  the  past:  will  of  the  Countess  Mahaut  ("Cortid.  de  I'hAp, 
SainlrJeain  d'.\rraa,"  p.  27),  of  Qiraud  Aymeric  at  Marseilles,  etc.  More 
recently,  the  Staedel  foundation  al  Frankfort  ■(1828),  the  Blunt«ehli  founda- 
tion (competition  in  international  law):  S'luigni/,  Ptiftung."  etc.  German 
law  piacea  every  facility  at  the  diaposal  of  the  (ounderB,  whereas  French  legis- 
latioa  a-cems  to  Uadertake  to  discourage  thern;  n  tlired  foundation,  by  \aat 
will  cannot  be  made  under  it.  The  old  French  jaw,  on  the  glher  hand,  held 
them  to  be  lawful:  Furgole,  "Test,,"  ft,  1,  37,  and  84:  validity  of  gifts  for  the 
foundation  of  a  college,  et«.;  they  contain  the  implied  condition:  "Providtyl 
the  coliege,  the  almsbouBe,  etc.,  be  founded,  and  authorized."  The  Edict 
of  1749  forbade  the  creating  of  foundations  by  ]ai*l  will. 

*  Cf.  under  the  Lower  Einpir*  riglita  of  the  Hishop,  and  even  of  ordinary 
individualH:  C.  J,,  1.  2,  15;  1,  3.  38.    See  anle,  Testamentary  Executors. 

*  Domal,  "Dr.  publ,"  I,  18,  statea  that  the  founders  of  an  almshouso 
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are  not  the  owners  of  the  posaeasiona  which  have  been  appro- 
printed  for  the  f oiuidatioD ; '  these  possesions  are  destined  for  ■ 
certain  purpose  and  cannot  be  used  for  anything  else;  if  they 
belong  to  anyone,'  it  is  s^d,  in  the  earlier  instances,  that  they 
belong  to  the  saint  under  the  patronage  of  whoin  the  organization 
is  placed ; '  it  is  Upon  his  shrine  that  the  founder  plsi^  the  charter 
contairung  the  expression  of  his  wili.  This  ra>'stical  person  acts 
by  means  of  miracles  and  creates  for  himself  rights  upon  the 
gratitude  of  the  faithful;  it  i»i  not  astonishing  that  he  should  Ite 
looked  upon  as  the  ovner.  After  the  barbarian  period  and  fi>UoiV'* 
ing  the  Roman  renaissance  we  see  rather  a  sort  of  moral  entity, 
but  as  he  was  more  abstract  than  that  of  bodies  and  commu- 
nities,' our  old  author^t  scarcely  mentioiii  foundations  among 
legal  persons;  however,  their  properties  were  true  estates  in  mort- 
main. When  they  came  to  an  end,  —  which  rarely  happenod, 
because  foundations  are  ordlniirily  perpetual,  —  the  landi  were 
freed,  but  remained  in  the  hands  of  the  ornaiiizatioii  which 
already  possessed  them,  or^  if  this  were  not  so,  passed  to  tho 
State  OS  possessions  without  an  owner.' 
Foundations  were  not  unknown  in  heathen  antiquity;*  thus 

could  fstabliah  within  it  an  administration  which  suited  thenmclm;  this 
Is  DO  loRKr^r  pOHflible  lo-dny,  an  odmiiudtrAtivG  comiiusAioD  beiu  »|i|>j!Qt«d 
in  confonnity  with  the  Iaw  oad  bound  to  follow  the  rules  laid  down  l>y  U10 
taw  in  ih.c\r  maDagement. 

>  Ngr  do  thisn  postwssiom  belong  to  the  ttcaefii^iariofl  (which  it  obviwia 
in  ft  ciwe  wher*  they  lu*  snint&k,  auch  as  tlie  bfaw  of  Bfrne).  Cf.,  havr^r, 
Q.  df  Lapradelle,  p.  418.  The  tt^xts  bit^  not  vtry  definite;  thus  it  is  not  ■ 
rare  thin^  for  lunacies  to  be  left  to  thp  fwRir.  Tnonuis  d«  \'io  looked  ufMia 
the  *' univflrsltBB  paupcrum"  as  the  Iprh]  iibj^t  of  the  "Moni-di>-Pi^lJ5." 

'  The  owTtership  wm  pveo  to  the  king  or  the  lord  who  yraa  the  prolrctor 
of  tlte  establisbment,  church  or  nJnishnw^E-.  Src  a  critictem  of  thia  opimna 
(wtJch  ia  the  one  held  by  Picker)  In  H*twi*T,  {  64  el  aeq,;  Senn,  ''Avoueries 
eccli?a ,"  IGrtS. 

*  Thia  idea  ia  once  more  found  in  very  old  Uines:  Cicero,  "id  Oneil.,'* 
17:  "w  *tX  onmia  sua  Venerifl  eflse," 

*  Sini^e  the  time  of  Sftvigny  and  thoflp  who  followed  hirn,  a  di^lini^tion  is 
dr&wn  between  two  elasees  of  legal  persona^  associations  or  "unii-craitAt^^ 
nePBonarom"  and  foundations  or  "univor8itat<«  renini."  Cf.  thiynry  of 
Brim,  "Pandeikt  ,"  }  61,  a^rrording  to  whiph  there  are  no  legal  persona,  but 
inheriLanceB  creat*d  in  x-icw  of  a  certain  object  fZweckvprmSgea")-  W«« 
the  duality  of  1e);al  prmonii  admitlM  by  our  old  authontT  It  b  eertain  thai 
tlie  EkJtct  of  1749  contrasts  foundationa  with  bodies  and  conmiuniym.  Cf. 
a  dt  layradeUe.  pp.  409,  412  et  eeq.  Domai,  "Dr.  piibl.,"  E,  18,  CoOBidcn  m 
hoapital  a  sort  at  community]  Polhier,  "Don.  enlrc  vita,"  I,  4. 

'  I?  the  State  held  bound  to  nae  the  pr<iperly  of  the  foundation  for  MM 
eimilar  jtarpnee?  No,  if  it  tak«<  tt  being  f^ooda  witliaut  an  am^',  VW, 
if  orip  ronniilcr  the  State  aa  the  ultimate  orantee  of  this  property  m  the  intent 
of  the  founder:   Gierke,  "D.  Privatr  ,"  1,  ».S9. 

*  Btnuehel.  "Hiat.  du  dr.  priv^  Ath<Sn,,"  111,  706.  Foundaliona  bv  PHmm, 
"Ep.,"  VII.  18;  by  Trojan,  Pemicf,  "I.abeo,''  IH,  ISO.    On  the  law  of  U» 
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Theophrastus  appropriates  his  gardens  for  a  school  of  philosophy, 
and  PLny  the  younger  creates  foundations  for  sustenance  at 
Como,  his  native  place.  But  they  increased  30  greatly  under  the 
influence  of  Christianity,  became  so  extensive  and  took  on  so 
eharacterUtic  a  phyaiognomy,  that  it  is  not  incorrect  to  look  upon 
them  as  a  Christian  institution.  Under  the  Lower  Empire  and 
during  the  first  part  of  our  old  law  their  development  was  favored 
through  a  system  of  freedom.^  The  Church  encouraged  tliem; 
people  were  often  satisfied  with  its  implied  approvah  At  the 
same  time,  the  classical  canon  law  demanded  the  authorization  of 
the  bishop  for  their  validity,*  If  for*a  long  time  they  depended 
upon  ecclesiastical  authority,  the  civil  powers  tended  more  and 
more  to  place  their  hands  upon  them.'  The  same  evolution  took 
place:  from  the  old  system  of  implied  approval  they  passed  in 
1749  to  that  of  an  expressed  autliorization.  It  ts  the  charter  that 
establishes  the  foundation  and  that  organizes  its  administration 
for  the  future;  if  this  were  lacking,  formerly  the  Churcli  inter- 
vened, and  later  on  the  State.  The  State  also  intervened  in  the 
matter  of  the  control  and  supervision  of  foundations,  whereas  the 
Church  alone  had  been  charged  with  this  care  in  the  past.*  The 

Lower  Empire,  C.  J.,  1,  2,  and  1,  3;  "Novella,"  VTT,  120,  123,  131.  Gifts 
for  the  benefit  of  the  pwir  were  also  deelared  to  be  valid  during  this  period. 

'  During  the  Prankish  period  foundations  wen?  frequent..  Sometiraes  the 
founder  malcea  a  ^ift  to  tte  Virgin  or  to  a  snint  (.Thhtiain ,  "Testes, "  p.  254; 
Italv,  '"pntriinonmni  Crucifixi,"  Fertile.,  Ill,  2fiS;  England,  PoQock  and 
Maiclanil,  I,  4S1;  cf.  ancient  Cuatoma,  Gidraud  ''FVopr.  en  Gr^,"  p.  238), 
Bnd  sometimes  he  makes  a  gift  for  the  benefit  of  an  abbey,  or  a  churcn  {Par- 
deasiu',  "Dijil,."  I,  81,  13S,  etc.;  Lovninn,  "I>euUinh,  Kiryhenr.."  I,  250;  II, 
37  el  Gierkf!,  IL  962;  111,  108  d  icq.).  The  mona."l*rY  of  Lorach  waa 
founded  by  Count  Cane&r  and  his  mother,  and  de-liv?ri^d  \>y  tliiem  to  the 
Biahon  of  Meta,  whom  they  charged  to  deliver  it  to  another  person  whore  he 
shoulil  ctioosp.  The  Ca[)itii!ftrieij  sot'm  to  recogmiiie  the  independence  of 
foundiiliftns  of  ahnshouses  ("Kenodochia"):  "Canit.,"  I,  189,  194.  2(W,  etc, 
O.  de  lapradeUe,  p.  41.  malQt&ina,  on  the  other  naod,  that  they  all  belong 
to  9om€  one,  church,  a  monastery  or  the  king:  V-'widiuJieid,  "Pand.,"  57. 
At  the  beginning  of  the  feudal  period  their  independent  C3d9t«nce  is  the  result 
of  ptta  made  for  their  benefit  ('Miospitali  lego,"  etc);  Ridtant,  "Cortul.  de 
rhftp.  S!unt-.lettn  d'Amus/'  1888,  p.  xxvii. 

'  DiR.  X,  3,  3&,  4;  Ttniqieenit,  "De  privil.  pi»  cauno,"  S,  4.  In  tho  BBiue 
Way  ill  order  to  creat*  a  monastery  it  ia  neiWHfiajy  to  have  the  authority  of 
the  pope  find  of  the  bishop,  besides  letters  patent  froDO  the  king  re^ter^  in 
Parlia.ment. 

•  Edict  of  1543  conferring  upon  tho  royal  judges  tho  surveillaiieB  over 
foundations  hnviog  a  charitable  object  (it  had  been  complained  that  the 
r^^ulnr  clpt^  which  had  the  adminjutnttion  of  tliem  were  making  use  of 
their  Tovcnuea  for  their  own  benefit).  CJ.  Edicts  of  lft59,  1839,  16.59,  1066 
an<I  17-19.  In  England,  from  the  sixteenth  century  on.  the  Icing,  who  is  the 
viaitftnt  of  al!  foundafioiw,  haa  thera  in^^pcctwi  by  commifisi  oners  of  charity. 

'  Ita  rflle  also  became  more  important  in  charitable  rnattera.  One  aeea  an 
example  of  this  in  the  development  of  the  part  played  by  the  bureaus  of 
ehjuity.   They  vere  formed  under  the  Itevolution  (0  di^tribulf  to  th«  po6r, 
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Church  often  took  these  respoitsih  ill  ties  ea^iiy,  paying  little  heeil 
to  the  intentions  of  the  founders; '  this  was  a  good  pretext  for 
royal  authority,  which  was  always  eager  to  extend  itself,  and  it 
looked  into  and  ratified  the  titles  of  the  foundations,  tlie  result 
being  a  very  restrictivt*  legislation,^  ahnast  entirely  summed  up 
in  the  Edict  of  1749,  Arta.  2  and  5.'  The  Revolutionary  lejrisla- 
tioti  did  not  show  itself  any  more  favorable  to  foundutiuri-s  than  it 
liad  tu  corporations.  The  Law  of  May  6.  1791,  Art.  25,  abulitihcd 
them  entirely,  taking  as  its  basis  the  ideas  advanced  by  Tur> 
got  ia  his  article  in  the  Encyclopedia:  "If  every  man  who  has 
lived  had  a  tomb  for  himself,  and  there  remained  no  more  land  to 
be  cultivated,  it  would  indeed  be  necessary  to  destroy  tliese  useless 
monuments  and  scatter  the  ashes  of  the  dead.  Thus  there  ctuncs 
a  time  when  a  foundation  can  no  longer  keep  its  chtiractcr;  other- 
urise,  lands  would  no  longer  belong  to  the  Uving,  but  to  the  dead."  * 

funds  accruing  from  &  l^x  upon  public  cuterUinmcntd  {poor  t&x):  Iaw  ot 
7  PVitn.,  yeat  V.  'I*he  Ofdia  of  27  Pralr.,  year  IX,  gftvC  them  rt*  piKpCT^ 
which  hod  b«cn  devnted  to  ch&ritable  foundattoiu.  It  ia  perlt&p«  uning  thu 
as  a  hiiata  that  the  charily  bureaus  have  been  made  the  necMsary  repraara- 
tativ«  of  thie  poor,  the  ooiy  onea  which  ore  qualified  to  peceivH  aad  xnuuge 
gifts  made  to  the  poor. 

•  Apijetiln  aniiitiMt  the  abtise  of  power,  protests  itt  the  jurisconsults:  Chopin, 
"Dcsiipnipolitla."  I,  4,  ao;  FiureL  "Ahus,'M,  p.  2fjij,  f<\.  I73e.  liy  the  Edict 
of  Jan..  1TS0,  the  State  mat Ic  if'eu  the  C(k»hieriif  E^tnblhhnjcata  in  moruiiiun; 
they  iiiu'tt  puy  ovi^r  tu  it  &U  eunia  ariainK  From  the  ^uli*  of  intiuovnblta  or  from 
dfts  yiel<Jing  intenst  ivl  the  rate  of  .5  p«r  mnt.  Tlii.'*  1h-»'  iltu.stnttfla  the  fad 
thftt  thei^  [oiBht  b^  occasiijn  t<>  acL  the  real  »5?taio  of  the  fthosh^  "nitett 
the  KO'irdl&U  CoFttefiipla.t^  Converting  the  inheritiuice  of  hia  trardx  lAto  PCf^ 
sonij  pr(>t>crty,  he  ia  quite  ready  to  upproprbttc  it  far  himself  at  the  orat 
Oppnrtunily." 

■  111  former  timee,  od  the  other  hand.  th«  "caug&  pia"  enjoyed  numerous 
favore  m  tin;  same  way  an  the  Church,  the  Treasurer  and  minors  did  (allowed 
to  dispense  with  the  fomu  required  fur  nilk,  an  imnlied  mnrtgaxc  orer  lb« 
posBesHioDB  of  the  adnunietrators,  prefc-rretl  licoft  on  ttime  nf  it^  ilebtora,  «tc.): 
Dig.  X,  3.  26,  10.  TiTaqilcau  tella  us  of  no  less  than  l)i7  preferred  liena  for  iu 
benefits  StM<,  I,  517;  Cwrfe*,  ill,  700. 

'  Eflict  of  Aug.,  1749,  Art.  5:  ratilicAtion  of  the  deedfl  granting  fouiidatiaais  by 
the  FnrLanieats,  wheroaa  the  eatabUHkmenL  of  bodies  ajid  commuoitiM  <!OUlu 
anly  talte  place  by  wrtue  *f  lottf-ra  fiati'nt  of  Ihfl  king;  Art.  2:  prohibitjoi) 
of  iMtamentary  foundaliooa  nith  the  ohjiict  of  ercaling  bodiffi  aod  mmmni- 
nities  or  fur  the  bcnofil  of  pervon^i  eharg(><i  with  their  creation.  Ci.  SpuiU 
Placnriis  in  Flanders:  /"fitou,  on  ■  IJile,'' I,  200;  /i"*TriiTe,  on '■  Parid.'^  13,  2,  Sfi. 

*  The  Decree  of  Nov.  4,  1 7S9,  which  placed  all  the  |K>g9e«^<»ioTui  of  the  Churrh 
at  the  diajxieal  of  the  naiioo,  did  not  take  into  acciiunt  foundatioiw,  Cy. 
Decreeof  Nov.  18,  ITfiB;  of  Oct.  23,  1790;  of  Mav  0,  1791;  the  Deems  o(  23 
Meas.,  year  II,  and  13  Drum.,  year  II,  added  the  pooaessioDS  of  the  alm»- 
houaes  and  foundatiooa  to  those  already  belonninK  to  the  nation.  The  Oncne 
ef  16  Vent-,  yW  HI  (Feb.  21,  17&5),  Art.  9,  held  that  "fin  perpetual  gill  «C 
gift  for  life  can  be  made  "  —  Aft«nearda  there  was  a  feoclitin:  tints  Ij^m 
of  0  Fruct.,  year  111,  HUii]>en(lod  the  sale  of  poa.itefviions  of  the  altnahousn; 
the  Law  of  Germ.,  year  IV,  and  16  Vend.,  year  V.  restored  their  ponom 
aiona  to  the  ei\ic  almshouses,  etc.;  CoDoordat,  Art.  15,  etc.  Those prorlsiam 
inaugurated  the  new  law. 
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The  liberal  tendencies  of  the  English  le^[islation  are  in  contrast 
with  this  restrictive  law;  unce  the  r&ga  <^  Elizabeth  foimdatioiis 
can  be  established  with  the  greatest  fadlity,  and  they  have  in- 
creased to  such  a  point  as  often  to  relieve  the  State  of  its  duty  of 
education;  thus  the  great  univnsities  and  thdr  colleges  are  kept 
up  with  the  income  of  prirate  foundatioiu;  the  Catholic  Church 
has  no  other  income.' 

>  The  new  German  Civil  Code,  II,  2,  BADctknu  the  princqile  of  tbe  freedom  - 
foundations,  but  the  State  must  authorise  tbeir  operation-   Qf.  the  Swiu 
Federal  Code  of  Obligations,  Art.  716. 
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AbaDdonnieiit,  350. 

Abdication  of  po§sessioDS,  722. 

Abduction,  IL;  itnitation  of.  12;  by 
violeaco,  113,  with  aeductioa,  114. 

Absence,  B58,  83fl,  n.  3. 

Acceptance,  and  rejection  of  succoa- 
sion,  668;  of  tiucceasioa  pure  and 
Bimpie,  S^;  right  of  wife  to  chooe>e 
bt!tw9en,  and  renunciatioD  of  oom- 
mimit;?,  844. 

Accc^oriea  (of  Lmmovables),  271,  n.  5. 

"  .^ccipieos,"  289. 

"Aceiwado,"  132. 

"Achaaiua,"  133. 

AokuowledKment  of  mortgage,  619. 

Acquests,  2fl7,  273;  partticrahip  of, 
S0$;  community  of,  82J;  immu- 
nity of,  and  movables,  &23 ;  oommu- 
nity  rediw!ed  to,  829. 

AcDutsition,  of  ovnerahip  of  tmmov- 
sDles,  390;  pTinctpaJ  methods  of, 
"inter  vivoa,  '  350;  of  heirahlp,  6&8; 
of  title  bv  inheritonce,  664. 

Act  of  Aaguat  10,  1882,  786. 

Action,  peaai,  39l>;  for  a  lost  thins, 
298;  of  theft.  298;  pOBseasory,  302, 
329,  337;  real  ^d  p«rsonitl,  306; 
and  plea  "  apolii,"  310;  of  simple 
seisin  348;  at  law  for  repurchase, 
446;  d«  traoflgressione,  of  tres- 
pass, 506. 

■'Acts  of  law."  382. 

AdiiiinialratioD,  of  the  communiCy, 
83ri;  of  wife's  pereooal  belongings. 
837. 

Adoption,  217. 

Adultery,  17.  136;  penalties  for,  137; 

of  thfi  husband,  13fl. 
Advancement  of  inheritanoe,  676. 
*■  AfTulomie,"  885.  688. 
Affiliation,  or  foater-bioCherhood,  219. 
"  Aifiaitas."  125. 

Ag'-Dcy  (Bud  representation).  ."139. 
Agnates,  propiietoiy  guardiaiuhin  by, 
233. 


Agnation,  18. 

Agreements,  freedom  of  matrimooial, 

.823, 
.\lemanni,  ,32. 

Alien Htion,  for  a  consideration,  52: 
"  inter  vivos,"  274;  by  will,  270. 

Aliens,        diaftbility  of,  876. 

Alliunce,  61. 

"AUmend,"  3S,  36,  45. 

AniceNtor  worship,  20. 

"Anefang."  293. 

"Anerbe,"  53. 

"  Anerbenrecht,"  637.  n.  4. 

Anglo-.Xmerican  townehips,  38. 

An  git)- Norman  law  on  poeseasoiy 
action^,.  329. 

Apprehension,  or  takins  posseseioa, 
See  PosftEssioN. 

Arms,  tnlcLTiR  up,  183,  n.  5. 

"  Amimitio,^'  477. 

Aireat,  order  of  arbitrary,  18S,  n.  4; 

privilege  of.  589. 
Ascendants,  641.644;  competition 

Lween.  and  brothers  and  siaters,  649. 

n.  3:  partition  bv,  725: 
A.B£=eniiDliea  of   relstires,  252.  Set 

FOFITL&B  AsSBUfiLT. 

As^Ia,«ep»ratioiiof,  &82:  community, 

826, 

AssDgncDent,  533. 

.4sFigniiient  of  claimB.  early  inaliena- 
bility, 531;  indirect  means  of,  .")32; 
novation  by  changing  creditors,  .'j32; 
Bitnultaneous  undertsikirii  of  deblor 
txjwards  creditor  and  third  party. 
532;  payment  with  Bubrogatioo, 
534. 

Assise,  ofMortd'Aiwefltor,"  3S3;  of 

"  novel  disseisin,"  330. 
.Attorneys,  544. 
Attornment,  404,  n.  1. 
"  Auflafisung,"  3S9. 
Authentic.  "Sed  Hodie."  138;  "Si 

qua  Miitier,"  804;  "Omnea  Peri- 

grini,"  672. 
Aicthoriaation,  letter  of,  SOS,  R.  2.  See 

HuaBAMD. 
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BoJIifT's  mnn,  S'04. 
Biuiishment,  8S3. 
Bankruptcy,  563;  fraudulent,  563. 
liaiiDs,  llH,  n.  I. 

fiarbariaD  la.w  on.  second  marriases, 
132;  reclauniug,  2s9;  pledne,  dis- 
traint. 590;  primogeniture,  634; 
gifu  'inter  vivos,"  7*13;  reserra- 
tion  and  legal  ahore,  734;  curtesy, 
768. 

Bastftrda,  condition  of,  207;  succes- 
sion to  estate  of  intoatate.  See  Suo 

CE.'WION. 

BeaumanoEr  on,  oywtem  of  hmibund'a 
auUiciriiation,  176;  paternal  power, 
19-1;  immovables,  270:  diaaebin, 
339;  ropurchaw.  439;  killing  ani- 
niala  causing  damuge,  462;  agreo 
menis,  5D3;  obligahoQ  by  writing, 
fi07[  nullity  of  contracts,  513;  eom- 
pikntos  or  secret  communitiea,  £.13; 
coiDmunities,  816;  sureij-stiip,  S7S; 
CMStomary  dower,  769;  adminint  ra- 
tion of  community,  833;  judicial 
oeparate  estate,  842. 

"Bdlager,"  UK. 

BetrotEol!!,  03;  essential,  95. 

Bid-f.     Sec  LiN-p  piflTRAJNT. 

Bills,  fo  huaxfT  $.a4  Uf  order,  53S;  of 

exchange,  538, 
Birth,  of  a  child,  75&,  n.  2;  proof  of, 

8fi2. 

Blow  with  the  palm  of  the  hand,  496. 
"  BocLind,"  401,  n.  3. 
Bodie-*  and  communities,  893. 
Bond,  603,  fifl?;  general,  AOS;  Bpecial. 
SOS;  comparLson   of  geaeral  ajid 

speciAl,  eng. 

Brofh.er?i  iinrl  sister?,  COmpedtion  be- 
tween,, and  flBcendflnt*,  649,  n.  3. 
Boun dunes,  marking,  310. 
Bourjon,  on  title,  303. 


C. 


"Cagots,"  S8S. 

Canon  law,  V7;  previous  to  Council 
of  I'R'nt,  101;  of  divorce,  H3;  on 
second  m&rriageB,  154;  oa  poases- 
aiioni  317. 

Capacjtv  of  peraons,  8ft3,  867. 

"Cwp.  Extravag.,"  34.  Capitulary  of 
Slti,  34,  236;  of  789,  144,  521":  of 
820,  144;  of  Worow,  236;  of  803, 
354;  •■legi  addita,"  351;  of  809, 
371,  372;  of  818-819,  735;  of  821, 
763. 

Caat«s,  60. 


pifta.    See  Gifts, 
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"Cauaa  mortis,' 

"CAPS*  MOBTia.' 

■'Cause,"  515. 

"Census,"  "reservativus,"  529;  "con- 
Btilutivua,"  629;  "consjjrnativua." 

529. 

Certificates,  of  civil  statos,  S62,  664; 
secukriiation  of,  of  civil  eLatUs, 
865;  of  religioue  status,  863. 
"Ceatiii  que  uae,"  408. 
Chaises,  416. 

Charier,  ^roat,  of  Henry  III,  406;  of 

e.temption,  545. 
Chattels.  270. 
Chiefs,  7ft. 

Child,  birth  of  8.  759.  n.  2. 
Children,  position  of,  15;  indepen- 
dence qf,  23;  of  first  marnacc, 
protettion  of ,  156;  eicposureof,  ill, 
n.  1;  Bales  of,  181,  n.  4;  father's 
right  of  correction  of,  187;  capacity 
of,  under  authority,  192;  adoption 
of,  217;  of  different  marriages,  837, 
n.  5;  remaining  in  family  oonunun- 
ity,  67j;  unexpected  birth  of,  711; 
dower  of,  777.   Sec  Illeoiteuatb 

CfilLDSEN. 

"Chrenecruda,"  365. 
Church,  the;  l^ialation  of,  on  mar- 
riage;  88;    jurisdictioa   of,  over 
mamnpe,  89;  890. 
Cities,  892. 

Civil  Code  on.  power  of  fnlher,  200; 
movables,  288;  market  overt,  300; 
good  fuitli,  3U4;  transfer  of  ownnr- 
elup,  367:  transcription.  385,  3S6; 
ehort  and  long  term  leases.  413; 
BervitudM,  421,  425;  repurchase. 
430;  payimeat  with  subrogation, 335; 
assignment  of  claims,  fiji;  mort- 
gagee, 6  111 ;  primogeniture,  638 ; 
reprewntation,  641;  reverJiOQ,  64S; 
devolution,  651;  acquiring  pos- 
aeasioti  of  inherilanp«>,  667;  joint 
posaewion  and  partition,  670;  tes- 
tamentajy  executors,  8te;  ^ts 
between  Bpousea.  711;  gifts  "causa 
raortia,"  715j  appointmeDt  of  heir 
hy  conlrwct,  719;  obdioation  of 
pOBsesaions,  725;  entttilH,733;  psser- 
vution  and  lega!  share  fljid  treedom 
to  [[ispose  by  nill,  745;  dower,  769; 
unity  of  posses.aiona,  71)4;  para,- 
phemaiia,  802;  partnersJiip  a  oc- 

aueats,  811;  9ucce»ision  to  ratal*-  of 
eceased  alien,  878 ;  ci\-il  death.  885, 
Civil  death,  468,  65S.  680,  8s4;  penal. 

Clan,  21,  64;  Celtic,  63, 
Clitesee,  60;  of  populaiioo.  70. 
Clause,  to  order,  535,  636;  to  bearer, 
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686;  value  received,  539;  by  way 

of  avoidance,  597,  n.  4. 
"aeaiBiice,"  617. 
"Clientele,"  M. 
Codicil,  701,  n.  2. 
Cotnntion,  18. 

Collaterals,  Oil,  648;  ne«r¥?t  iu 
degree,  6J8;  privilege  of  doublt  tie, 
650;  represeatation,  660;  devolu- 
tion, 650. 

"Coioages,"  37. 

Colonies,  62. 

C-ommon  tnw,  the,  783. 

Common  recovery,  406. 

Commons,  rights  of,  44,  45,  297; 
partition  'of,  49. 

ConiinuuB  or  "  Dessa"  of  Java,  41. 

Communily,  312,  893;  fftmily,  20.  22, 
760;  of  pOEsessians,  28, 812;  village, 
in  IndiA,  39;  sec  ret,  553;  Bjretenia 
without,  750f  783;  Bvalems  with 
783;  coBipBrison  between,  anJ 
marriftge  portioD  system,  807;  «y»- 
tem,  S12;  orEgin  of,  of  po_saeflsiona 
between  spouaes  —  distinctive  char- 
acteristics, 312;  juridical  nature  of, 
812,  «.  1;  date  oE.  S15;  caueea 
vhich  produced,  and  directed  evo- 
lutioD  of,  817;  forms  of,  822;  gen- 
eral, 823,  829;  pttrtiaj,  823;  of 
Boquest^,  823;  oi  movabl«fl  lund 
Bcquesta,  823;  CuBtomary,  82.t;  by 
agreem«nt,  823;  what  it  oonsisls  of, 
826;  personal  belongintp?  82( ; 
redueea  to  acquests,  S29;  liabilities, 
829;  administrati^jQ  of,  833;  dis- 
Bolution  of,  839;  caDtinuB.tion  after 
death,  S3fl;  recompenses  due  from, 
8^1 ;  of  inhabitfiCita,  892. 

CompiLiues,  553. 

Competition  between  ii£OendaiiU  and 
brothers  and  sisters.  8-19^  n.  3, 

Corapluint  in  cased  of  seism  and  tres- 
pass. 342;  pnjcedure  of,  344. 

Composition,  pecuniory,  462. 

Compulsory  satiafaction.    Set  Batis- 

FACTIOK. 

Concubinage,  159. 

Condition  of  woinen^  221;  in  publie 
law,  223;  chungps  la,  225;  German 


226;  in 
Decree 


France, 
of  the 


and  Itali&a  law, 
227;  VeUeianum 
Senate  on,  227. 
ConditioQfl.  theory  of  lmpU«d,  MO. 
Conferred  fifth,  740,  n.  1, 
Confesdon  of  iiidgment,  597. 
Confinement  expends,  210. 
C<mfi«atioD,  2^2.  953. 
Conjuoctiv*  wills,  702, 
Connection  of  charGcterieticfl,  63. 


Cfla»ent,  mere,  does  not  bind,  471. 
Consuls,  S78,  ».  1. 

Continuation  of  cooununity  after 
death,  fl39. 

Contrncla,  471:  between  epouAOS,  175. 
n.  flj  FranKish  period,  471;  real 
andfortn&l,  472;  r^nl,  476;  jucUelal, 
474;  estrti-judic^iul,  474;  lormnl, 
477:  foraiiitton  of,  by  writings,  487; 
feudal  period,  491;  "in  re,"  4B1; 
Engli^b  law  505;  proof  of,  505,  n. 
1;  nullity  of,.  513;  reaciwion  of- 514, 
517;  "cause,"  515;  pun. iculur kinds 
of,  5 19:  pignorative,  603:  appoint- 
ment of  an  heir  by,  718;  of  marriage, 
gift  bv,  720,  rt.  3. 

Cpntributiott  to  debl.a,  S80. 

Coni-efsion,  into  money,  828;  of 
realty  into  pereonalty,  829. 

Convevancea,  gratuiloii!',  621,  624. 

Copyh'oiis.  375;  English,  407. 

Corporations,  893. 

Corpse,  attachment  of,  561. 

Correction,  right  of,  over  wife,  167; 
over  children,  1S7. 

Co^ts,  true,  in  action  for  repurchase, 
448, 

Council  of  Lalenm,  1215,  125. 

Council  of  Trent,  105,  131,  894. 

Counter-increase,  78L 

Countries  of  Custonw  on,  legal  rcvpN 
sion,  647;  Biirviving  Rpuuse,  652; 
appointment  by  will,  69S;  marrinae 
portion  syslcin  and  community,  807. 

Countriea  of  AVritten  Law  on,  buc- 
cession,  623;  legal  reversion,  047; 
flurviving  Bpouse,  652;  appoint- 
ment by  will,  69S. 

"Couvade,"  17. 

Covenants.  [Mrtsininf;  to  succesaiaa, 
688;  relating  to  inheritance,  71-&; 
"de  hereditate  terlii  viventis,"  717, 
n.  4;  upon  future  succession,  710. 

Criminal  intent,  457. 

Cropa,  603. 

Croae-action,  558;  ttnd.,  n.  2. 
Cumulative  gift  of  present  and  futun 

posseseionf,  722,  n.  I. 
Curtesy  of  England,  768. 
CuEtodiaii,  guardian  and,  are  but  one, 

266. 

Custody,  232;  nobleman's,  245;  ple- 
beian, 246;  citizen's,  247. 

"Customary  coirmon  law,"  611. 

CuBlomary  dower,  seat  of,  772. 

Cuetomarj*  law  on,  prescription,  363; 
eer\-ituues,  423,  424;  auretj'rfiip, 
672;  pledge,  distraint,  591;  dia- 
trainl  ujwn  iBimovftblM,  595;  bond, 
607;  "univenftl"  heir,  663;  ac- 
quiring poaae^on  of  Inberitancc, 
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63S;  partition,  672;  appointment 
of  heir  anil  wills,  6Si^;  gifts  between, 
spousct,  711;  abdic:itton  of  posso 
Biona.  723;  reservation  and  le^aE 
ohare,  73S;  kgol  etiare,  Tl'i;  in- 
crease of  amrrifl^  portion,  "80; 
taouniin^  jind  rBsidence,  781;  »n- 
alii'Oibility  ftf  taatriago  portion, 
791;  unity  of  poBseaaiona,  704; 
enlering  religious  ordeiH,  SS2. 

CustomiLry  reservation,  73iB, 

CustomiLrj'  ihirtl,  779,  n.  1. 

Ciutoms  relating  to  ttie  stock,  277, 
443,  649;  of  me  and  line,  277,  443, 
649:  of  aide  alone,  277,  65<); 
of  absolute  equality,  tl77;  of  aimple 
equftlity,  a77;  of  feftfcocfj-Iciiacy, 
677. 

Custonu,  eouatriea  of.  Sat  Coun- 
TBiBB  or  CrsTous. 


D.. 


DaniB|];i?,  eauacd  by  animal  a  or  inani- 
mate thiat^,  4&0. 
Damage,  405,  559;  compooaatDrj', 

5fi9;  for  deky,  559, 
Daughters,    exoluding   from  inheri- 
tance, endowed  in  marriage,  033, 
Doad,  ihe,  cnfeuSs  ttio  li^-iog,  605; 

sliare  of  the-,  691 ;  civilly.  SSI- 
Death,  proof  of.  862;  civil,  tas,  65S. 
880,  884;    penal  civil,  S&3;  for 
debts.     See   CoMPULSonr  Satis- 

FACnON. 

Dcbt«,  pnycaeiit  of|  678;  hereditarv-, 

719,1-0';  previous  to  msuriago,  S20; 

of  inhRritoRces,  830;  of  the  spoUMs, 

831;  oontribution  to.  600, 
Declaration  of,  June  23,  1772.  394; 

April,  1564,  S05;  April  ft,  1736,  865; 

the  Hights  of  Man,  282,  &55;  recent 

work,  349. 
Decree  of,  Uaich  IS  to  28,  1790,  340, 

654  ;  9  Mess,,  year  III.  387;  April 
8-15,  1701,  640.  655;  17  Niv.,  year 

II,  641.  6,^5;  6-12  Bmra.,  yenf  11, 

655  ;  9  Fruct,,  vear  II.  661;  25 
Oct.-U  Nov.,  1792,  732;  October 
1885,  Sfl5. 

Decree,  voluntary,  617. 
Decretal,  "Saiope  contiogit,"  320;  of 
Alexander  III,  35fl;   of  Innocent 

III.  351);  of  Gregory  IV,  887. 
Deed,  notarial,  708. 
Default,  3tB, 
Delav,  571,  n,  I, 

Delivery.  367;  BymboUral,  369;  in 
coiirl,  371;  "per  cartam,"  374;  of 
the  deed,  379;  pretciided,  3fi2;  con- 
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ditions  and  effects  of  pretended, 

397;  estimate  of  pntendejJ,  398. 
Demnnd  for  a  stolen  tUng,  2it8. 
'■  Denier,  sou  et,"  94, 
Descendants,  lawful,  627. 
■■DcasB.,"  41, 
Devise,  725. 
Devolutian,  851. 

Diaabililv,  persons  under  a,  867;  of 
Qliea'j,'876. 

DisbursemeotB.  in  action  of  repur- 
chase, 448- 

Disinberitanoe,  SdO;  offitdoua,  661. 

Dismemberment,  62. 

Diepeusatioiu,  130. 

Disposal  of  Eharo  brought  by  wife, 
761. 

Dupoaeesaion,  voluntary,  289. 

Disqualification,  661. 

Disseisin,  375- 

Dieaeiain-fieiun,  37£. 

DUooitition,  of  marTiBgot  141,  7A6; 

of  the  community,  839. 
DLntlncUoi^,  social,  60. 
Distraint,  private,  upon  movables, 
fi8<3;    -pledge.  on  domeotio 

animala  damage-feasaTit,  -writ, 
S9I,  n.  6:  upon  di^trunt  invalid, 
fins,  n.  1,  601;  origin  of,  upon 
inuDovablea,  £94;  liuid,  .'itMi;  laiwl, 
documejitary   riatit,  507;  proprr, 
600-    feudal,    600.    n.   2;  laibd. 
public  announcements  and  award, 
601;  land,  objeccions,  601;  land, 
bids,  601;  lund,  preferenccB,  402; 
land,  later  law,  602. 
Distribution  by  eharee,  £93. 
Divesting,  375;  vesting  and,  375. 
Divifiion,  622;  right  of,  47. 
Divorce,  141;    Gemianig  law,  142; 
Canon   law,    143;  Revolutkmary 
law,  148. 
Domania]  right  over  tdiena.  873. 
Domicile,  6£8,  n,  8. 
Dominion,  £3. 
'■Dob."  7fi5. 

Double  lie,  privileite  of,  850. 
Dower,  765;  conditions  requi«ite  for 
ejdatenee  of,  769;  Idndd  of,  706; 
by  agreement  (or  prearraagtd),  768^ 
771;  Customary,  769;  amount  of 
leeal.  T71;  seal  of  Cuslomnry,  772; 
wife  obtains,  on  goin^  to  bed,  773; 
forfeiture  of,  774;  rwhts  of  wife 
over,  774-776;  of  cliildj«i,  777. 
Dniida,  71. 

IXuMUlic  gn,  moviUilee,  303;  pr*- 
Bcription,  363;  ^fte bttwecn  ■poubm. 
711;  debu  of  spouaea,  831:  nghlso« 
wife,  835,  839:  riglit  ol  wife  to 
renounce  the  community,  845. 
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Earnest  moiipy,  492. 
Eccl^iasticaJ   superior,  intervention 
of..™. 

Ecolesiaeticol  judge,  intervention  of, 
500, 

Edict  of.  Nantes,  revocation  of,  108, 
865;  Heniy  II,  Feb.  1556,  llfi; 
July  1500,  1.56;  Rotharia,  168,  221; 
Aug.  1605,  22B;  1664,  22fl;  June 
1771,  3S4,  618:  Aug.  1626.  386; 
May  3,  1553,  401;  Etec.  1703.  401; 
Oct.  1705,  m;  1771,611;  Mothera, 
1567,  643;  1606,  805;  Nov.  28, 
1757,  865;  Aug.  1748.  899,  WM. 

EmaucipatiuK  majority,  108. 

EmuLCipation,  of  "sromftn,  26;  of  chil- 
dren, eiqiressed,  195,  196. 

Eminrat  domain.  53. 

Eniolump'nt,  benefit  of,  .S59. 

Eneloee,  freedom  to.  310- 

Encunib^red  marriiiKe,  writ  of,  792. 

Encumbraaces  upon  land, 

Endogamy,  8. 

Enfeoffa  the  dead,  the  li\*ing.  665. 
Enforwtnciit,  meKne  of,  oa  the  porson, 
558. 

English  law  on,  Ihc^ft,  298,  n.  4;  awn- 
ership,  311;  Irnjufer,  3S1;  delivery 
and  transfer,  401  etaeq.;  contracio, 
505;  mortgages,  606,  ii.  1;  sub- 
Btitutioos  or  entaik,  72S,  u.  6;  treo- 
dom  to  dispose  by  will,  748,  n.  2; 
property  of  spouecs,  system  with- 
out community,  783;  foundations^ 
905. 

Entftils,  720;  peniotual,  731;  Becfet, 

731;  allowed,  733,  n,  2. 
Entry  of  a  deed  of  gift.,  70S,  ^lid., 

71.4. 

Equality,  CuHtoms  of  abBoTutej  677; 

CuBtnms  of  simple,  677. 
"E.i,uit«i."  71. 
Equity,  courta  of,  786. 
"ErbtochtCT,"  630. 

Estates,  in  tail,  733,  n.  2;  aeparatc, 

807;  8epAmt«  judicial, 
"Estovers,"  417. 
E^raVB,  284. 
"Evelffano,"  624. 

ExcludlDg  from  inheritance  dauglitcTB 
endowed  in  m.irriflge,  633. 

Excommuniciitioii.  56!,  SS4. 

Execution,  upon  the ixTson.  564;  upon 
pOBeesBionA,  .582;  upon  inimavables, 
504;  by  creditors,  850, 

ExecutorB,  tftM^micntary,  69!;  nsmeB 
for,  692,  n.  1;  legal,  692^  n.  5;  ap- 
pointed, 692,  n.  5. 

Exogamy,  S. 


Exposure  of  children,  181,  n.  1, 
Expropriarion,  282. 
Estmjudseial  acta  of  wife,  172. 


F. 

Fftttora  of  sodfti  evolution,  62. 

"  Faderfium,"  755. 

Failure,  562. 

Fail  h-i  lied  ging,  495,  497. 

Family,  ongin  of,  1"  82:  institutions 
inourix'riod,53;  te I'lay's"8tock," 
53;  change  of,  167;  solidarity,  463 ; 
intoneet  of,  636. 

Faeting,  662. 

Father,  powerof,  hft9noe;dstcfifi«,  186; 

HgMs  over  person  of  chi3dren,  187; 

intention  on  part  of,  to  create 

flcrvitudfs.  424, 
"Fftustpfand,"  583. 
Feoffment  with  livery  of  eejsin,  402. 
Forrifire,  on  movabtcs,  303. 
"FestucV'  370,  482. 
Feudal   law,  on  guordiaTiBhipi  237; 

majority,    25fi;     refler\'ation  and 

Jejiftl    share,    738;    forcignciB  or 

alioiiB,  870. 
Feudal    period,   relinquishment  and 

loBH  of  property.  296;  poBsoBsion, 

322;    transformation  of  sj'.ftem  of 

ownership  of  land  deliven.-,  374. 
Fouital  system,  of  auccesBion,  632; 

of  primogeniture,  635. 
Feudists,  theorj-  of,  47. 
"Fidcjuasio,"  571,  575. 
"Fiiies  facta,''  477,  480. 
Fiefs,  26tl.  375;   lease  of.  240;  lease 

of,  Ut  whom  does  it  belong?,  241; 

lease  of,  cessr<s,  244;  masculine, 

632;  feminine,  632;  do  not  ascend, 

644. 

Pifth,  conferred,  740.  n.  1. 
Filiation,  prtxif  of  natural.  209. 
Fine,  or  recoKTii»ancc  at  law,  404. 
"Flurzwang,^  44. 
"FQkliind,'*401,  n.  3. 
Fdlon-ing,  the  Geruauie,  68. 
Fopfigneni,  S6S. 
Forests,  prerogativa  of,  285. 
ForfeilUTO  of  iIowfiT,  774. 
"ForiB  (amilialio,"  196. 
Format  art,  478,  ti.  2. 
Fomialiam.  conBequenees  of,  480. 
Formal  will,  701 , 

Foster-brotherhood,  or  afSlialion,  219. 
FouDdations  "pioe  causae,"  901. 
Four-fifths,  rcMrvation  of,  276,  740. 
Fourth,  poor  man's,  652;  heir's,  741, 
n.  3. 

Frankish  law  on,   pOBseeeion,  S21; 
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tnuufier  of  property,  367;  8ol«  with 

redom|»tion,  603. 
Fralfniizaiiun,  2ia. 
Freedom,  ta  enclose,  310;   to  graot 

"inter  vivoa,"  426, 
FnehoM.    See  Temvuh, 
I'Vench  practice  on  pretended  delivery, 

3W. 

F^uiii,  movablu  iaveMed  na  a,  ^1. 


G. 

"Gwierhschnften,"  fi24. 
"GenoriscQBcluift."  312. 
"Gen8,"21,64;  aml«mal,M;  Roman, 
65. 

"Gerade,"  023,  628,  n.  4. 

Qennaoic  Iaw  vn.  divorce^  illcgit- 
iioalc  childn-n,  2W ;  coodtlioQ  of 
women,  221 ;  vrAifa  and  strays,  2S4 ; 
transfer  of  prrtjmrty,  389;  contracts, 
472;  inLcEtulii  eucceauOQ,  621 ;  )iriv- 
ilcgi!  (if  t[iiili>  lin«,  028;  rpprf^ttnt!!- 
tion,  639;  arquiring  poeeesiioii  uf 
inberitancG,  607;  entaijH,  72%  n.  &. 

GcniittJiic  marriago  port.ion,  ".W. 

"Gewcrf,"  315i  "  rei;ht-e,"  355. 

Gifla,  675;  "inl«r  vivoa,"  53.  703; 
"c«Kfl«  mortie,"  6St,  703,  715; 
"pro  imima,"  691;  dtiring  biir- 
bahtui  period,  703;  iirovooabilily 
erf,  707;  fortnalities  of,  708;  bo- 
tween  gpouses,  710,  713,  n.  2,  79.'i; 
mutual,  712,  713,  n.  2;  n-vocation 
of.  713;  by  oontmot  of  tnuriagi?. 
720,  n.  3;  cumulatirc.of  ptescntami 
future  poraeeHious,  722,  n.  I ;  by  way 
of  rcfereaoe-lcgacy,  n.  2;  of 

the  mffming,  7^ ;  of  roovablea,  793. 

G<Jd'*  fieiic*,  4M. 

Good  faith,  in  pnwTiplion,  358. 

GovommL-nl.,  55;  penonal,  SO. 

Gratuitous  oonvvyancGS.   Sea  CoN- 

VBTANCKS. 

"GnindbQchpr,"  391. 

Guardian,  diwa  not  rrprrscnt  minor, 
235;  of,  242;  obligatiooa  of. 

243;  {Hfwcra  of,  250;  eubrogat«^ 
252;  und  cuetodiaiL  arc  but  one,  266. 

Oiiardi£inHhi|>,  232;  perpetual,  14; 
of  minom  during  barbarian  iKtriod, 
232;  inat^'mtil,  '233,  n.  1;  proprio- 
tsjy,  by  ofcnutes,  233;  over  the 
person  of  tiif  minorj  233;  inter- 
vention of  the  Stale  m,  237;  Keii- 
dnl  law.  237;  by  apiMinlmmt,  23^; 

2.'!S;  plurality  of,  238;  seign- 
iorial protertion,  238;  modc-m,  247; 
appointive,  in  pmn^,  248;  tceta- 
msntaiy,  240;  guarantees  in  inler- 


«>t  of  minor.  251 ;  of  mother,  250, 

n.  I;  council  of,  253.  n.  2;  mianci- 
P^tion  of  niinotfl  under,  300. 

"Gtit*i«iiilicit 793. 

"  Gtltervorbindung,"  793. 


H. 

Hair,  cutting  of,  183,  n.  5. 
"Handlunff^fihigkcil,"  867. 
"Hantgcmal,"  023, 
"HoTo"'  334. 

"Hi-ergowate,"  623,  62S,  n.  4. 

Heir,  of  the  body.  D26;  rflle  of,  (502; 

"univenwJ,"  tWS;  one  ciuukOl  b*, 

and  legatee  at  ihc  samti  t'uix,  078; 

esnamay  of  apnointtnic  an,  035; 

appointing  an,  by  contmct,  718; 

fourth,  741,  n.  3. 
Hpirship,  aoquiuitton  of,  ti-W. 
Heroditarv,  Bciain,  (MJ5;   dttbta,  718^ 

n.  6. 

Holographic  will,  700. 
lloinnstend,  53. 
Hoxfjigi'  574. 

House,  027;  and  lineagp,  AM. 

Hud  and  cr^-,  raising  llin,  334. 

Husband,  power  of,  Ul.'t:  itulhotitjr 
of,  17l>;  nuOiorii;L\tioii  'A.  hovr  pvvo, 
173;  ftuthorisntion  <>!,  HjH-ciid,  173; 
BUpnlcmcntary  niithoriuktion  givm 
by  law,  174;  ahaenre  or  tUnns  <rf, 
174;  minority  of,  174;  nflirta  a 
aul lioriEnt.ion  of,  176;  Wic  of  au* 
thorixation  of  176;  in  oixtorath 
ccnturv,  176;  rightaof  thin!  iiartiea 
towarda,  177;  aystt-m  of  ■'mumiiiim" 
of,  749;  rights  of,  during  marrii^p*. 
756;  limitations  on  powpr  of,  834. 

Hypoihfrc,  603,  615;  mortgBgc,  010; 
judicial,  614. 


I. 


niegitimate  children,  202;  bora  of  a 
froc  woman,  203;  of  a  muthcr 
who  WM  not  noble,  204(  tonn^ 
nology,  204,  rt.6;  GhrutianidMaan; 
204:n«W  of,  monarchic  pthod,  397; 
iPRiLinintion  of,  213. 
Immovable,  268, 271 ;  ncmitinn  »]ian, 
594;  origin  of  dkLraint  Ufon.  SU-Ij 
Etdminiutration  of,  of  wife,  7uO;  a 
nuuriagi'  )M^>rtioa  inalienald*.  SOS. 
InMiedimc^ntA  to  onamage,  111;  clam- 
fication  of,  112;  invalidating.  113; 
initapanty,  119:  multtaR  from 
TclxtioQship,  121;  previous  tnmt- 
ri(i([^,  126;  entering  mUpoUa  ordm, 
126;  monoatic  vown,  129;  diwwily 

914 


IKDEX 

[Balercuw  tie  U>  pifml 

ol  religion,  126;  prohibitire  impedi- 

ineDtD,  12S. 
ImpoLeaoc,  119. 
Iniinaonmeat  for  debt,  £67. 
Impiibertj*,  \\9. 

Imilit^p&bility,  of  tnuriBge  portion, 
76 1 ;  of  inunovables  of  rauTiage 
portion,  S03. 

Inc&p&cit}',  to  BU<!C»<1,  659;  to  give 
and  to  receive,  710. 

Inci'st,  6. 

Inoontpatibilit}!'   of    marnagB  vrith 

olhtrcondilioos,  12fi. 
Incorporeal  properly,  314. 
Incrcaae  of  mamage  portion,  7"9. 
iKdRnmity  due  by  iM>r90[i  rc-jmrohas- 

ing,  447. 

Indissalubility,  rcttction  ogajust,  147. 

InfarnoiiB,  the,  885. 

Infanticide  of  girls,  8. 

Influt-npe,  undue,  742,  n.  4, 

InKratitude  of  cJonw,  713. 

lahabitanta,  conimunitiea  of,  882, 

Inherit aiice,  271;;  by  way  of  escheat, 
281 :  enclnding  from,  daugbt^w 
endowed  in  marriage,  &33;  ad- 
vatLcemcat  of,  676;  covenants  r&- 
laling  to,  716;  dobta  of,  S30. 

Innkw-per.    See  Rights. 

IiLsanr,  sj;ate[n  of  f  lu'lng  for,  203. 

Intent,  criminal^  457. 

"  Inter  vivoa."   See  Gars. 

Interest.    See  Loan  wjtu  Iktbkbbt. 

luteatabe   aucroasioo.    See  Sirccfis^ 

SION. 

Inventor^*,  time  to  m^lw^,  and  dolibor- 

ate.  869;  privilege  of,  670. 
InveBtiturc,    375,    387;     niji],  lliS; 

public,  see  Ptrai-lc  Isjvkbtitube. 
megular  nuccwwioti,  653. 
Irrevocability  of  the  gift,  707. 
lasuee,  605;  acquir«iuuiit  of,  300,  n.  i. 


K. 

Kindred,  ML 
Kiup,  7a. 
KroKis,  6, 
Kiimitwi,  6. 

"Kunkelraagaa,"  67,  643, 


J. 


JefUfifil^m,  Assizes  of,  192,  5S0. 
JowpLs,  781. 

joint  ownership,  cwnception  of  family, 

1S5.    Ste  Ow.vERsuiE'. 
Jamtly  .acquired  jirop^rty,  827. 
JutUcial  iicLs  of  wife,  173. 
Jiidici:^]  council.  305. 
Ju'Jinal  sule,  618. 
Judidd  Bepamtion,  146. 
"Jii6ndrem,"307. 
"Jua  in  pcrwHiam,"  308, 
"Jus  in  re,"  308. 
"Jus  ^a-nguiuia,"  874. 
"Jus  soli,  '  874. 
"Juveigncurie,"  1ft. 


L. 

Labor,  diviaioa  of.  63. 
Lund-^liatrsiittt,    596;  dooonwDtanr 
right,  597;   or  jiidioial  boId,  &16. 
Sre  Distraint. 
Land-gagft,  602,  604. 
LaUfran,  Council  of,  125. 
"Lttunegild,"  705. 

Law,  putting  outside  the,  73,  466; 

"acts  of,"  382. 
Law  of,  Aug.  14,  1702,  40;  Juncr  10, 
1793,  49;  Aug.  28.  1T92.  IW);  lUh 
Brum,  year  II,  211;  &^it.  20,  1792, 
IV,  2,  260;  Aug.  13,  1791,  2S1; 
Apr,  21,  1810,  283;  July  12-19, 
1791,  283;  Apr.  13-30,  1791,  285; 
Oct.  a,  1791,  300;  Jan.  3,  1791, 
314;  Bept.  19-27,  1790.  385;  11 
Brum,  year  VII,  385,  401.  414,  619; 
Mar.  23, 1855,385;  1704.410;  1735, 
410;  Oct.  1,  1845,  410;  Dec.  18, 
1790,  414;  3  Mesa,  year  III,  414, 
619;  Sept.  7.  1700,  515:  Sept.  3, 
1807,  525;  Aug.  II,  17S9,  528  ;  24 
Vent,  yew  V,  569;  13  Germ,  year 
VI,  569;  Mar.  23,  1855,  619;  17 
Niv.  yfiar  HI,  648,  651 :  Nov.  22- 
Dec.  1,  1790,  652,  654;  June  4, 
1793,  656;  .>-!  2  Brum,  vear  II,  658, 
711;  15  Therm,  yecir  IV,  658; 
3  Vend,  year  IV,  656;  17  Niv.  year 
II.  677,  711,  769;  4  Germ,  year 
Vm,  677,  747;  7  Niv.  year  V.  694; 
Aug.  10,1882.786;  "A»idui8,'' 807; 
28  Pluv.  yewr VII,  868;  May  6, 1791, 
901. 

Leaae,  of  6of«,  240;  and  release,  403; 
for  a  lan^  anil  ?hurt  term,  412; 
for  pMswision  at  will,  414. 
Legal  pcTSOiu,  889. 
Ix^al  Tcvcirion,  545. 
Legal  share,  624.  633,  734,  741;  by 

what  right  did  one  colU-ct?  744. 
Legatee,  one  caiuiot  be  heii  and, 

at  the  aojiie  time,  679. 
L«^tirnatior^  213;  by  rwc^pt  ol  th& 

prince,  21». 
"Legitime,"  734,  741. 
Lepers,  886. 

Letters  of.  autborizBtion,  SOS,  r.  2; 
claim,  5B7,  n.  3;  "pueatis,"  699; 
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mification,  618; 
875. 

"Lex  Julia,"  229. 
Liabiliiicv.  comoiuiiity,  S29. 
Lien,  spedltc,  6U;  jud^oat, 

gtn-criil  tiiortgage,  614  i  iiniilipti,  615; 

on  hereditury  pOAM^^ond,  (iS2. 
LimitatiaDS-  upon  powers  of  husband, 

S34. 

Lineage,  S2.  641;    house  and.  62fl; 

Bscendftnts  oad  collaterally,  Ml. 
Loan  with  inU-rrst,  519;  ^forbidd™, 

519;  mnction  of  prohihiilioQ  of,  £21 ; 

It;giil  efffrt^t  of  prohibition  of,  frona 

civil  iMiitit  of  view, 

vf  pr(ihibiti[>a  of,  from  pennl  point 

of  view.  522:  Inaction  agsinat  the 

prohibiiifin  of  S23. 
Lord,  int«reBt  ot  the,  £35. 
Loss.  292,  297. 

Loj'mI  on,  Ireaaures.  284;  waters  and 
ways  2.S0;  iwiBSPsaiiin,  Sl7;  trans- 
fer oi  ownnrsliip,  ftSi;  on  pretendetl 
delivery,  399;  ncBligc-tice,  457; 
accomplices,  459,  460;  iJainagea,  4C5; 
pulttng  outside  the  law,  467;  OOO- 
tiTiPta,  505;  wmtafit-y,  550;  com- 
paniM,  ."iM;  suretyship,  &74j  plodgp 
of  movnblea,  ,W6;  land  dislrmnt,  597; 
"pftgani"and  "mUiioB,"  623;  dovo' 
lution,  651;  gifU  "inlPr  livoa," 
703;  mutual  giiU,  712;  dower,  776: 
aiiniinistrEilion  of  wife's  perBonol 
bcbnginjis.  S3S;  right  of  wife  to 
renoiinre  the  cotnmuaity,  845;  re- 
DtnctiouB  upon  pcrnons  in  at«rttaaiii> 
Corporal  ionB,  etc., 


M. 


Macedonian  Decree  of  the  Senftte, 

193,  193,  n.  6. 
"MalneW,''  19. 
"MttinplSvie."  7*4. 
Maintciiaac<e,  Bcparate,  29,  749,  760, 
"MBjorat,"  728. 

Majority,  emancipatinp,  198;  bar- 
barian, 2S8;  full,  260;  persona 
who  h&v«  att  ained,  &ad  are  under  a 
diwihility,  262. 

Mb]«  line,  privilcgG  of,  628. 

Mftnorinl  svslsm,  43. 

Manors,  2IB. 

March,  thf!  Opnnanic,  36^  37. 
"MtiriltiRium,*'  7M. 
Markft  overt,  300. 
"MarnMias^"  4L7. 

Marnagi^,  87,  101;  fonnAtioTv  of,  11; 
by  eervxtude,  13;   eSocta  of,  14, 
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130;  system  of  Gauls,  14,  n..  2; 
religious,  IS,  SS;  after  the  iova- 
wona,  87;  civil,  89;  legislation,  88; 
jurisdiction  of,  89:  promiacs  at.  9fi: 
ttkTOUgh  an  ag«nt,  103,  n,  5;  civil 
IcgiBlation  of,  107;  of  ProtratnoU^ 
107;  impixliinenis  to,  111;  inval^ 
diitiDg  iuipodiments  to,  112:  eoft- 
sent  to,  lack  or  defecta  in,  112;  con- 
sent of  relativea  to,  114;  moiwvhic 
law  of,  116;  consent  of  the  kiiiA  to. 
118;  conspnt  of  tordA  to.  118;  mna" 
parit);  for,  119;  im]>ixiitn,cntii  to, 
r«sul!ing  from  rclaiiomaliip,  l2l; 
rt-latioDHhip  by,  125;  inoompati- 
bility  of,  with  othiT  comilliono,  12W; 
pfollibitivu  impcdimtula  to,  12^; 
priBv<>nlingj  129;  nullity  df,  132; 
rehab Qitat.ion  of,  134;  ivpudtatnl, 
134;  diii)«o!ution  of,  141,  758; 
second,  132;  union  othw  than,  15ft: 
morganatic,  181;  "in  confuntiit)', 
633;  rif^ts  of  wif«  over  dowei 
dunng,  774;  proprrtv  brought  by 
wife  or,  78.S;  filting,  7S.S;  writ 
of  encumbered,  7U2;  ubligationii 
mttr&cted  by  wife  during,  804; 
dchta  previous  to,  929;  piooT  u(, 
8C2. 

Mairia^  portion,  2S;  Gpnaanie,  7S0; 
Itoinun,  7.55,  SOI;  incretwe  of,  779; 
innllotiabilicy  of,  791 ;  ownMship  of, 
803;    immovables  of.  jnf^limabk. 
flO:3;  mcrvahles  of,  805;  muviiblwur, 
inalicnubility  of,  805;  eompiuiaoa 
of  ^yatcm  of,  and  commuailY,  807. 
Marrii^i  woman,  incapacity  of,  787. 
Marri^ed  Woman's  Property  Act,  29. 
MafTV,  obligalioti  to,  09. 
Mulorrijil  fafiiily,  10. 
Malriarplinlp.  -I. 
■■Molioralio,'*  737. 

MerginK  of  mnvablea  of  apousw.  828. 

"Mtwnie,"  84. 

Minoriiy,  of  husband,  174;  renuncii^ 

tions  of  bencSt  of,  257. 
Minors,  guoriianstup  of,  232;  panaM 
eioR^  of,  234;  not  represestcd  hy 
giinrdia.n,  236;   nu|<«^!tt(vn  of 
tiong  by  or  agaiMf,  2.'5-'>;  inwrvw^ 
tioD  of  the  State  for,  237;  piamiv 
tees  in  inlorwt  of,  251 ;  capacity  of, 
254;  emancipatioQ  of,  under  giuio 
diaaship.  260. 
"51ir,"  33. 

Monarchic  law^  Icgialatloa  and  juria- 
prudencc  on  mamoce,  91:  oa  laar- 
riaee,  coa»'nt,  11&;  on  i11ciatim»te 
children,  207;  m  tranrf'-r  of  prop- 
erty, 380;  on  constitution  of  etxa- 
munitieSj  897. 


D.TJEX 
[BeltreDoca  arc  u»iiHes| 

Monastic  vcm,  126. 
M(jQ<'V,  coaveniaa  ioto,  828;  eamost, 

4S2. 

Monogamy,  23,  24. 
Morgiinatic  marriages,  181. 
"  Morgcngttbfi,"  754.  760. 
"Morl-g.-igc."  605,  fiOfi,  n.  I. 


Moftgn^.  fdalty,  602;  cpg&t&bls  by 
twjtamJ  de«f,  till;  ia  result  of 
notariaJ  deed,  611,  61^:  consp- 
qiu'UPHs  of,  818;  ftoknowledpnent 
o/,  6!iy;  Genntin  sjstem  oi,  619; 
given  during  joinC  ;x5«se8aion,  674; 
Kuarauleeing  reslitution  of  m&i^ 
riage  portion,  806;  married  ivomaa'B, 
800, 

Mortmain,  i>«r6ons  in,  893. 

Moilier,  riglita  of,  194;  piardiflnahip 

o/,  2iiO,  ».  1, 
Mourning,  781. 

Movables,  2GS;  and  chattels.  270; 
oiiTapreliip  of,  2i^;  cannot  be  fol- 
lowed, 2S.S;  cannot  be  followed  hy 
way  of  niortgnKC,  301;  judicial  law 
of  eighteenth  century  of,  302;  the 
enal  uf  debU,  &S2;  pledgiin^  of, 
bft^d  fln  ugrecBiont.,  583;  pfivalp 
digtniint  upon,  58fi;  of  wife,  78fl; 
of  nifirrittge  norliou,  805;  inalien- 
ahilily  of,  of  naarriage  portion,  805; 
coiiLinumtv  of,  and  scqucAta,  823; 
merging  of,  of  spouBcs,  828;  in- 
vi'stt^  as  a  fund,  S51. 

"MundiuiB."  163,  167.  179,  183; 
limited  duration  of,  383:  tranfl- 
fomialion  of,  ISS;  of  uueband, 
749, 

Mutual  gifts,  712,  713,  n.  2, 
Mystic  will,  701. 


N. 

Nauis.    Ste  Pu8uc  N&lita^ 
Nationality,  57i. 
NaturiUizaiion,  lett«ia  of,  S75. 
NiyoRa,  IG. 

Normaaayatcm  of  property  of  epouscs, 
787. 

Notarial  deed,  611,  B14,  708. 
Notes  in  blani;,  536. 
Notice,  public.    See  Public  Nooick. 
"NovpIW  131, 10, 13S;  118,623.641, 

642.  655. 

Nullity  of,  marri.ige,  132;  TOntracIa, 

513;  eoQlractia  and  rraciaaion,  £14; 

malracts.  absolute,  515;  contracts, 

relativti,  .517. 
Nuncupative     will,     700;  written, 

701, 

Nuptial  benediction,  102. 


0. 


Oath,  effects  of,  498;  conditions  for 
regularity,  498;    pmsaisBory,  498; 
confirmatorv,  498,  499. 
Obiectiooa.   See  Land-dibtraint. 
Obligations,  number  and  imiwrtance 
of  coatraettial,  in  modeim  law,  450; 
(sharBCteriatics  of,  tn  old  law,  4.51; 
inmodnm  5aw,  452;  by  writing,  507; 
to  support,  743,  re.  4;  contracted  by 
wife  during  miirriage,  SOi. 
Occupation,  35 1. 

Offctneo,  4^;  flagrant,  262;  public 
nnd  private,  454;  by  one  family 
figiMDst  another,  455;  choracl^r- 
iatica  of,  455;  epcciftl  kinds  of,  4li9; 
wife's,  S31,  n.  4. 

Offer  to  next  of  Idn.    See  Repdr- 

CHAB.E. 

Orders,  Regulating,  of  Parliament  of 
Paris,  of  Mar.  18,  1614  and  Dec. 
23,  lti2l,  2fH;  of  1529,  7S2. 

Onlinance  of,  1039,  98;  Bloia,  107, 
117,  1.57,  522.  864;  Feb.  1556.  210; 
Aug.  1539,  256,  Villu-rs- 
Coltprcffl,  400,  613,  864;  Mouliiis, 
511,613,614,732;  1510,518;  1667, 
552,  5*i8,  571,  592,  599,  845,  865, 
877:    1673,  563.  570;  1551 

(Public  Announcements),  5S7;  Oi^ 
leans  I5(i0,  59B,  732;  1578,  Sfl9; 
1629,599;  173.5,090,702;  1731,709, 
71.i;  1747,  730,  732;  1214,  771, 
772;  "Relating  to  Pecule  .Subject 
to  Mortxuaiii,  .Miens  and  Baatards," 
873. 

"Ordiaarium,"  346, n.  2,' 

Outeasta   886,  888. 

Ownerahip,  1,  30,  267;  collective,  31, 
41,  43;  of  movables,  30,  288;  of 
lEnd.  30.  305,  308;  of  soil  among 
GaulB,  31,  n.  2;  of  land  among 
Alcmtinni,  32;  in  Rome.  32,  u.  1; 
family  joint,  50,  51;  benefioini,  53; 
individual,  54;  domain,  309;  bene- 
ficial, 309;  reatrictioufi  en  right  of, 
309;  limited,  311;  ^oint,  311; 
party,  311,  313;  of  immovable, 
aciquisition  of,  350;  Iranfifer  of, 
by  aKrepment,  367;  of  marriage 
portion,  803. 


P. 


"Pnlmata,"  WS. 
■'P(vnnaj[e,"  417. 
Paniphefftalift,  802, 
"Pareatifl    letters  of.  500. 
Parents,  duties  of,  189. 
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PaiiRion,  837;  bobween  co-heirs,  670; 
forma  of,  &7L;  in  fact,  671;  of 
right,  U7l;  thirty  days  after  the 
dL-wfi,  1)70,  n.  8;  effects  of,  672; 
dGeliiTtti-ory  effect  of,  675;  by 
as(»>Dd>kiii%  T25;  tran^tioos  pre- 
viotM  to,  849;  of  aaaeta,  851;  of 
lialjllitim,  859. 
ParLiu^rahip,  civil  Eind  commercial,  S.^3; 


commercinl,  in  ite  Gultocliv'C 

name,  aamy- 
taous,  gs7i  ivith  shares  of  alock]  637; 
of  acquoste,  S07, 
Party    wblls,  313;    ownership,  »m 

OWNBRSBIP. 

Pcul  ura  CD  wast«  luid.  44. 
" PAlema patcmis,  inBlemaakaierciia," 

52.  277,  ft-13,  045.  619. 
Paternity,  rrrognition  of,  Ifi;  invo*. 

ligation  of,  SOSi. 
"Pntrin  potostua,"  183;  perpetuity  of, 

183. 

Patriiirchate,  11, 
P.'iwii  shofw,  625,  «.  1. 
Piiymfint  ol  Jtibts,  ftTS. 
"FWiilitiin  castrnns"  or  "quasi  cm*- 

iruiis,"  102. 
Peiiul,  uctioD.  2W5;  dames, 
•*Pf/r  CMrHta.''63fl.  n.3. 
Period  for  ri' purchase.  445. 
Person,  righu  ox'er,  correction,  1S7; 

slutiiB  and  capacity  of,  SI32,  86i7; 

legal,  8S9;  in  mortmnin,  8D3. 
Permnal  bclongincei.  267,  273;  inliprit- 

ttnco  of,  276;  do  nol.  aacend,  ^77, 

&U;  jointly  hold,  277;     real,  277; 

byagreernpnl,277;  ptLs-t  ain!  pit«Bnt, 

278;  fictitioiw,.  or  rweivwj  by  repre- 

aentatioa,  27M;    roaunuaity,  Si27: 

of  wifp,  S37, 
Person  a  I  gtivumnnnnt,  59. 
Personal  rijEhta.  305. 
Philoaophera  of  eigliLwalh  ocntury, 

147, 

"Pigneralio,"  58fi. 
PignofAli\-e  (sontracts,  802,  004, 
Plea  of  acisvire  and  anle,  619. 
"Ploba,"  71. 

Plextge,  fiRsscs  to  condition  of  ncooe- 
9orv  security,  585;  dictnuni-,  SS'J; 
WlefpJ  procew,  590. 

FLeoi^ng  of  movabk«.  baaod  on  agree- 
ment, 5S3. 

"Pl^Kcrie,"  571,  .175. 

"P](mrium."  346,  n.  2, 

"Pl^vine,"  571. 

Political  bodies,  R89. 

Political  forms,  58. 

Pciliiical  timMion,  72. 

Political  organs,  73. 

Polyaniirj",  7. 


Polygamy,  22, 
Poor  nian'M  fourth,  t&2. 
Popular  Aaetnibly,  73, 
PosMeaiau,    ^15;     voluataiy  K-lin- 
quishmcnt    of,    2U6;    joint,    31 1 ; 
Canon    law,    317;    yearly,  ."OS; 
recovery  of,  340;  provieionaJ,  M5; 
confirmed,  346;    immemorial,  3fl0; 
apprehcnaioD,  or  lAJdng  of.  3A$; 
putting  in,  in  fact.  ^72:  reeori  to 
the  ongin  of,  649;  putting  la  Iqul, 
6ft5,  n.  i. 

PooMadoiu,  eoniQiuiuty  of,  28.  7G0; 
ri^htd  of  parmtfl  avfr,  100;  of  the 
minor,  2-34;  nithout  an  ovntr,  2><l ; 
abdi(^ulion  of,  722;  cumiilalivi*  gift 
uf  present  and  future,.  7'£Z.  n  1; 
OcrDian  Bj-st^jm  of  unity  oif,  703: 
between  spouses,  origin  of  cxmq- 
munity  of,  312;  noUnnao'Vi  836, 
Fl.  2. 

Pothicr  on,  movabke,  303;  rvfuniUng 

of  dclts,  676;  rights  of  wife,  330. 
Poverty,  awom,  438. 
Power,  of  the  husband,  IKl;  pu*nai, 
178;    sourcce   of   pntomal,  178; 
origin  of  pal t>mal,  179:  of  t  lie  father 
tu»  no  existence,  1!^;  lunltnlioo* 
upon  iJi«.  of  the  husband,  834. 
Prchcimption,  43,  426. 
Preference,  of  rirai.  to  distrain,  503; 
beiwocn  tnortgagu  crvtlitors,  817. 

See  hiLSD-OlBVRAUfr. 

Pnirogfttivea,  roval,  270;  ow  tb* 
eround,  2SI;  of  rainns,  2S3;  of 
forests,  2S5;  ovpt  watMn,  28S; 
ovar  public  waj's,  2S0. 
Prescription,  ghort  and  long,  353; 
Roman,  361 ;  of  (en  to  twmitr  VMn, 
361;  of  thirty  years.  361;  CSMtom- 

Slatv,  363;   of  arrvituden,  424; 
ich  cxtiaguiabeA  or  libcmtea,  558. 
"Pretium  nuptiale,"  7.»,  7M. 
Pnvil<-K<-,  of  the  mole  liD«,  S3&;  of  Uw 

doublft  tie,  650. 
Primogeniture,  19.  ft34. 
Prob.itorj'  force,  509,  n.  fl. 
Proeodura  of  rapuichaBO,  445. 
PrtiliU,  legal,  191;  upon  alienaUop, 

673. 
Promiscuity,  3, 
Promise  toVll,  547. 
PromiBM  and  etipulatlnaa  on  behalf 

of  Btiother,  541,  n.  2. 
Proofs,  M  to  luDd>  of  pn>p«ty,  279; 
of  contracts,  HWi,  n.  1 ;  writtj<ii,  507; 
early  nHlhods  of,  of  ciril  statua,  8B2. 
Property,  clatisiflc'ation  of  iminavablr, 
into  persona!  belonginea  tad  new 
quests,  52;  divisions  of.  267:  of  the 
enemy,  2^;  inoorporeal,  314;  Mb> 
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jeet  to  repurchaee,  441;  Bystwn  of 

jointly,  827. 
Propriety,  public,  125. 
Pioseciilion,  system  of  individual,  SG2. 
Protpstants,  mairistge  of,  107. 
ProvL^ioiis,  icstanieotory,  684. 
Puberty,  118. 

PiiWii'  jiuthority,  appeal  to,  188. 
Public  investiture,  Breton,  381;  by 

proclainntionj  3&5. 
Publicity,  611. 

Public  Domg,  muBtriea  of,  380,  010; 

Custonui  of,  381.  3S4:  «Sect8  of,  384. 
Public  notice,  givinH  of,  &t  MpIe,  3S7. 
Putting  outaide  the  law,  73,  4G6. 

Q. 

"Querela  aovre  dissaiaiofp,"  330. 


R. 

Rank,  6!7. 

Real  invcat.ituTB.    See  Investttuhe. 

Reiil  rights,  267,  305. 

Real  eecuriiicB,  5S2. 

Renl  senttudefi,  420. 

Rp«lty-mortgagp,  603. 

Recalling  io  sueeesBion,  640,  71'^,  n.  1, 

"Rechte  fff^wpte."    See  "Gewerh." 

"Rwblsfahigkdt,"  StiS, 

RcJ?  I  (liming,  Mt  admittwl,  296,  n.  4; 

prui^edun-  on,  of  iminovablea,  300> 

n.3. 

Recompenses,  849,  850,  Siia;  due  from 
coinimmity,  851;  due  from  spouses 
to  community,  856, 

Recovery  of  poaacadon,    See  Pobsbs- 

RefpFprKW-lcgacy,  CuBtoms  of,  677; 
pits  hy  way  of,  739,  n.  2. 

Refunding,  675;  of  debta.,  676;  of 
imniovahlr*  in  kind,  678;  of  im- 
movables by  taking  less,  fi78. 

Rmnvest.nicnt,^  849,  852;  agrccmonts 
for,  852;  indcpcndeat  of  agree- 
ment, 853. 

"Ucipufl,"  152. 

Rejection,  aeeeptanee  and,  of  bucc™- 
Biftn,  668. 

Rel&ttoQfihip,  82;  aa  an  impediment  to 
marric^,  121;  method  of  coinput- 
iDK,  123;  bv  [narria(!e,  125;  civil, 
124;  spiriluill,  124. 

Relativea,  asaemhliea  of,  252;  consent 
of,  Bee  REPtTRCHAaB. 

Roleaaes,  SCO. 

Reli^on,  diversity  of,  126. 

Beliglou?  ordeiB,  entering,  126,  880, 


Rfliriqijiahment,  voluntary,  of  po&- 

aesaion,  296. 
"RemediumppoUi,"  ori^n  of,  318, 
Rent-chttrgB,  527. 

RentB,  416;  origin  of  raitablishment  o/, 
526;  constituted,  528;  personal, 
530;  life,  531. 

Reaucci&tioa,  of  succession,  &33;  to 
future  syccoueion,  ftttO;  of  a  fuiwro 
inhpritancQ,  71li;  ngkt  of  wife  to 
choo^  biitween  acceptKDce  and,  of 
community,  844, 

Rcpri<H^nt»i]Dn,  lack  of,  630;  in 
collateral  line,  650. 

R<?  present  fttive  of  t  he  person,  681. 

RfpTirc!ia.se,  43,  426,  439;  by  neigh- 
bora,  427;  by  a  comniunitv,  427;  lor 
coDvetuenec,  428;  of  a  joint  pOBEWS- 
Bion,  428,  431;  scignioriul,  428; 
by  &  teraOD  of  same  lineage,  428, 
433;  by  agreement^  428;  disad- 
vantages of.  429;  BUppreaaion  of, 
429;  in  Civil  Codp,  430;  of  a  ran- 
lesl.ed  right,  430;  of  an  inheritance, 
4;3l.  672;  eonsi^nt  of  rtlatives  for, 
435;  offer  to  next  of  kin  for,  435; 
conditionfi  of,  441 ;  property  flubject 
to,  441;  acts  which  give  rioe  to,  442; 
who  has  the  right  lo,  443;  ogaioet 
whom,  is  allowwi,  415;  of  "half 
fundfl.''445;  procedure,  445 ;  effocts 
□r,  448. 

Re.wiasion,  of  oontracts,  514,  517;  of 
R!U.\.'j.52. 

Restnation,  824,  7S4;  of  four-fifthB, 

276.  740;  Customary,  738. 
Residence,  781. 
lU^.tiiitcsj,  571,  ibid.,  n.  1. 
llcsptyuaibihty  for  the  act  of  tmoUier, 

4CiO. 

Rwrtriction,  right  of,  47. 

Rei'preion,  legal,  645;  of  thfl  inherit- 
anw,  713. 

RevocalLon,  of  willa,  701;  of  gifts,  713. 

Revolutionary  law,  on,  right*  of  com- 
mons, 4S;  marriage,  92,  H>9:  pu- 
berty, IIS;  divorce.  148;  ijower  of 
father,  199;  proof  of  paternity,  211; 
condition  of  women,  230;  guardi- 
snflhip,  353;  reiiurcliai^;,  -140;  loan 
with  intoTcgt.  52.t;  ronls,  528;  im- 
prisonment for  debt,  569;  mort- 
gaj^,  618;  Bueurasion,  623',  654; 
primogeniture,  638;  gifts  between 
epouees,  711;  renunciation  of  a 
future  inheritance,  716;  appoint- 
ment of  an  heir  by  contract.  719; 
abdication  of  posscwiona,  724;  en- 
tnilst  732;  rcfer^'ation  and  lega] 
ehine  and  freedom  to  dispris*  hy 
■will,  745;  dower,  769;  eutjcesaiqo 
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to  eetate  of  deceased  alien,  S7&; 
<!ivU  death,  883;  suppma^ion  of 
clergy ,  and  Donfiscn.tioii  uf  churcli 
properly,  891,  900;  'communitiee 
of  iah&bitanM,  893;  coDikcoticMi  of 
■community  property,  900,  901. 
"Kh«l.j,"  tt23, 

Riehta,  real  and  porsoaol,  305;  in 
land,  411;  of  profits,  417;  of  beno- 
ficinry  over  ecdftsiiwtieal  bencfieo, 
41S;  of  iimkceperp  68^;  to  mainUv 
najiDo,  743;  of  husbaDd  during 
mania^,  756;  of  wife  over  prop- 
erty jointly  acquired,  _  762;  of  WLfp 
over  dower,  774;  of  wife  over  dower 
diirinjt  nittmagii,  774"  of  wife  over 
dowtr  at  deuUi  of  nunbood.  776; 
of  wife  t-ft  otiooee  between  acwpl- 
imw  Jinti  r«nuBciAtion,  844;  fttign- 
iarial  and  domaniaJ,  ovcroLciu.S'^^: 
of  sucn^LOQ  to  ^ate  of  deccasttd 
aliens,  $76. 

Hipuarian  litv^,  334. 

Rings,  781. 

RomiuiistB,  theory  of  the,  48. 

KomtLn  law,  on,  trauBferof  ownerahip, 
39!i;  Bcrviludofl,  41^1;  contract  iii 
writing,  487;  niiliily  of  contraiitN, 
S14j  rcBcissioD  of  buIq,  6-^2;  excou- 
lionon  pprson,  564;  mortpsigos,  610; 
lineiL^,  6-12;  *' univcrBal  fcj.'ir,"  6*H ; 
acqwiring  jiosaossion  of  inherilaiiflp, 
666;  iiarlilion,  672;  resiKtnsiliilil y 
of  heir  for  (ii'btn,  67S;  gifts  bKwwn 
Bpouaes.  710;  covcnADt^  uponfuture 
BUL-ci'waion,  71S;  legal  aharr,  741; 
maningf^  IKirtion.,  73o,  801,  802; 
IcRal  i«-rsoii8.  889, 

Romuti  niamo^e  portion,  755,  &)t. 

Royal  prerogatives,  279. 


S. 


'5 


"Sadtacnapeegel"  on.  TCpurchase,  con- 
tent of  relatives,  436;  self-defeaoe, 
456;  unitY  of  poeBeaEioDs,  796. 

"Soiaine."  3"l5. 

Sole,  547;  of  ncw-bom  children,  181, 
u.  4;  formation  of,  547;  ppi>iniaft 
of,  £>47;  fffocla  of,  548;  warrajity 
bccaiiSG  of  flvirtion,  M9;  nweift- 
Bion  of.  552;  ailh  redemption,  802, 
UOU. 

Salic  law,  11,  34;  on  marrii^  of 
widovKi,  152;  "de  mi^ntibua/' 
354;  on  ol7eDW  committi'd  by  a 
band,  4^9;  on  fajuily  compo^tioo, 
461;  on  forniul  ooAlroct^i,  477;  on 
debtor  of  "Wergeld,"  565;  on 
pledge-distnunt,  590;    on  inJioril.- 
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ancc  of  women,  629;  on  appointing 
an  heir,  687. 
"Salmann,"  542. 

.SatisTaction,  compulsory.  560;  mm* 
pulsory.  intervention  of  the  luK.5<W'; 
compiaboOj  procedure  boeea  on 
hcanDg  ofbotb  portiw,  cocn- 
pubory,  death  or  slavery  for  debts, 
565, 

'■Sehwabcnspiflgel,"  184,  7B6. 

"Schwertma^en,"  87,  643. 

Swond  marnageo,  152;  in  countrioa 

of  writtm  law,  155. 
Sceulariantion  of  certificates  of  civil 

status,  865. 
Swurily,  -135;  on  commujutv  pnoM*- 

eioaa  and  on  iboee  of  tLo  tiuabiLad, 

S53. 

.Seigniorial  prot«etion,  238. 
tk'igniorial  right  over  aliens,  873. 
.Seisin,  324;    aequired.   325;  under 

Iftiv,  a26;  giving  of,  375;  h^«diLai7, 

665. 
Self-help.  564. 
Senate,  75. 

BcpAratecetato,  807;  judicial,  843. 
Keporale  oiiuntenaaoe,  29,  749i  7A0. 
Scfi&ration,  judieinJ,  145;  dttmand  fur, 

■n         of  diatrainl,  593,  a.  1; 

DsaatA  682. 
ServjtitdM,  rcnl    420;    natural  anil 

legul,  422|   of  puhlia  utility.  422: 

of  private  intcrest«.  423;  i«t^liatkea 

by  act  of  man,  423;  inu-ntiooaapart 

of  father  to  craal«,  424. 
Set-nff,  558.  ibid.,  n.  2, 
Share.   Sre  LsQAi-SiiAnB. 
Share  of  the  dead,  4>S)1. 
"Sippe,"  21.  07,  022. 
Sisters,  eompetition  botwe«a  brothea 

and,  and  itseendants,  fl49,  w.  3, 
Slavery  for  debts.    See  SATiBfAcnox. 
SUvw,  72, 

Soeial  difil  inetiarw,  60. 
Social  evolution,  factors  of,  62. 
.Social  lawB,  62. 

Society,  &5;   how  formed.  Ql; 
meatary  and  compoeitc,  03, 

ririmilive,  63. 
idarity,  4S6,  n.  1;  family.  483. 
"Kolus  eonsensus  obligat,"  501. 
".Sondf'rgut."  79S. 
"Sou  et  denier."  B4. 
"Speermagen,"  67, 643. 
"SpillmBgen,"  67, 
"Splitting,"  643, 
Spouao,  &u^vi^-ing, 

SpouK^s,  contract*  between,  175,  n.  fl; 
gifts  between,  793;  lysMia  of 
property  between,  749;  d«bt«  o(, 
831. 
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State,  Ihv.  arif^a  of,  55;  organii' 
Uiftory  of-  515;  int«rvention  of,  in 
matters  of  cuajdianahip,  237. 

Stales,  confeJeralion  of,  61 ;  Federal, 
61. 

Status  of  pCT»?iis,  &62|  867j  ccrtifi- 
catj^  of  civil,  882;  certificates  of 
religions,  aMul&ri^aiion  of 

certificates  of  civil,  865. 

Staluto,  "De  Donis,"  3-U;  of  Ed- 
ward III,  405;  "De  Religioflis," 
406;  of  Weatminater  II,  406;  of 
Uses.  4(Kl. 

Stip Illation,  W, 

Stock  family  of  Le  Play.  53. 

Stocks,  bj  ("per  Btirpe»")j  639, 
fi.  3, 


Sub-rank,  617. 

Subrogation,  593,  n.  1;  flctual,  278; 
action  of,  ■130. 

SubetitiitioiiH  in  tnist.    See  Entails. 

Succession,  systema  of,  19;  rules  of, 
51;  iiitpstatf,  621,  626;  preference 
for  inU'slatP,  G2I;  various  kinds  of, 
622;  pliimlitj  of,  622;_1o  eHtiitce  of 
inlOTtftte  bfl*tar(ie,  n.  0,  653; 

caUiag  bock  ta  the,  632,  &40 ;  f&udn! 
aystem  of,  633;  rpniineiatioin  of, 
633,  668;rDcalliiigto,640,  71S,  n.  1; 
to  movalilea.  and  ncquesta,^  642; 
to  personal  beloiiKiiigs,  642;  irreEii- 
lar,  653;  lo  estate  of  deceased 
aliens.  653,  S76,  878;  confiscation 
of,  vealing  of,  fl.W;  incapacity 
to,  659;  acceptance  and  rcjeciioii 
of,  66S;  acceptance  of,  pure  and 
Bimple,  668;  renimciation  to  futUK, 
669;  time  to  make  aa  iavpntorj' 
and  dclittrrat.e  for,  669;  covenants 
pertaininR  to.  689. 

Suggestion,  742,  n.  4, 

"Sui  hercdcs,"  636.  n.  2. 

"Summariiisainiam,"  346,  n.  2. 

"Sumniarium,"  346,  7t,  2. 

Suppoft,  obligation  to,  743,  n.  4. 

Suieiv,  personal,  558. 

Buretj'ship,  o71;  niodem,  579. 

Burread^r,  350,  368;  of  posseesions, 
569;  debtor's,  616. 

Sim'iving  spouse.    See  SPOCBH. 

Sworn  faith,  497. 

Symbolical  delivery.    Ste  I^ELrvpity. 

Byatem,  of  properl.y  between  spouses 
749;  of  husband's  "mundiuni," 
749;  without  comnmnitv,  750,  7S3; 
with  Community,  783;  English,  of 
properly  of  spousM,  7&3;  Nomian, 
of  property  of  siwuaea,  787;  Gor- 
man, of  unity  of  possoasions,  793; 
Roman,  of  mamage  portioa,  &01; 
of  Lonununity,  812. 


T. 


Taking  by  proclamation  at  Mett,  381. 
Takinjj  up  arms,  183,  v.  5. 
Tnnisirj',  19,  630. 

Tenement,  of  five  y (tare,  SW;  dom- 

iniviit,  420;  .idrvient,  420. 
Tenure,  53;  servUe,  2&S;  a!Iodiul,  268; 
of  a  yfiar  and  a  day,  356;  froehold, 
379,  402;  free  urban,  414. 
'■Terrii  aalica,  631- 
"Terraa^-iatica,"  6ai. 
TeBtami-iitar>'  pKi'f'iiiora,  66t. 
Ttatanienlar>'  provisions,  G84, 
Thcfl.  292,  298. 
"Thieilrecht."  SOO. 
"Thmx,"  6S5. 
Third  partiea,  authorization  of  hus- 
band, 177. 
Title,  acquironient  of,  by  inhGrttancG, 

"To  give  and  to  withhold  is  not  valid," 
703. 

Torrens  Act,  366. 

Toivn,  Gallic,  89;  Gormamo,  69;  tlie 
ancient,  78. 

ToivnaHii>_,  Anglo-Acnpiiww,  38. 

Trade,  thinga  which  do  not  come  with- 
in. 270. 

TratleBWoman,  wife  as,  171. 

Transactions,  i>reviou8  to  partition, 
8-19. 

Transcription,  385. 

Trwiefer  of  ciaiins,  533. 

Transfer  of  ownoralup  by  agreemeDt, 

367, 
Treaaijre,  284. 

Trent,  Council  of,  105,  131,  864, 
"TriagR,"  47. 
Tribe,  68. 

U. 

Ujiity,  German  syseni  of,  of  posses 

aiona,  793. 
Ultiino^cTutwro,  636,  ft.  1. 

Undue  lOflucncq.     Sff  I^"FI,l^EI^'CE, 
Unftitpectcd    birth    of    children,  Set 

Childhem. 
Union,  personal,  61;  actual,  61. 
' '  Universal "  heir.    Sbb  Heir. 
t'eeg,  408. 
ITsucapiion,  301. 
Usufruct,  418. 
Usury,  531. 

V. 

Vetlcianum  Decree  of  the  Senate,  165, 

171,  228,  409,  573.  787,  804*. 
"Verfangenachaft,"  799. 
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"Verwaltungsgerneinschalt."  7113. 

"Vestigiuni  iiiiniLn^,"  '2li2. 

Vesting;,  and  dix-cvtuig,  375;  of  su«- 

'cession,  851). 
"VcBlitura,"  315. 
"Vif^go,"  605. 
Vohinrary  tlocrcni,  617. 
Vowg,  KH),  ti.  i;  monastic,  124). 

ff. 

"Wsdialio,"  477,fi86. 
"Wftdmm,''  m. 
W.nir9,  284. 

Wttirantor,  dooa  ajtpeur  ia  Bourt,  551; 
not  Qiipcar  in  court.  550, 

Waminty,  because  of  »mtian,  549; 
(fimifti,  551 ;  sun  pic,  551. 

"Wtrrgdil,"  fl";  of  wobhpd,  223,  n,  1. 

Wife,  status  of,  14;  ci'D«ml  incapa- 
cily  of,  171;  oa  Iraaeswoman,  171; 
entmjuciicml  acta  erf,  172,  173; 
judiciaJ  nets  of,  173;  ^pwatc  prop- 
erty of,  175;  authnrizfttion  of, 
by  huabiLud,  170;  authorizutiaa  uf, 
by  husband  how  giv<»n,  173;  aupple- 
mcntary  authorization  of.  by  hus- 
band, 174;  etfecta  of  authontaiion 
of,  by  husband,  170:  lai-lc  of  author- 
jsation  of,  by  huaband,  176;  &u- 
thomalion  of.  third  partin,  177; 
busbund's  rient  of  corrccl  ion  of, 
167;  iti.^po^al  of  share  biwiglit  bv, 
761 ;  rights  uf,  over  property  jointly 
acgtiircd,  7B2;  obtains  dower  on 

Soiog  to  bed,  773;  righta  of,  over 
ower,  774;  righta  of,  over  dower 
durins  marria^,  774;  righta  of, 
over  dower  at  death  of  busband,  77i3 ; 
movables  of,  790;  immovabloa  of, 
790;  obligfttioosGontractod  by,  dur- 
ing maniaKej  803;  oSeOWe  of,  831; 


n.  4;  part  played  by,  RS^-;  [j<.'r«:ii>;il 
Iwlrtftgitigs  of,  "t)*7 ;  nsbt  l«i  ihix..^ 
brtWMn  aeoeptoDM  and  ruaiincia- 
tion,  844. 

Will,  .52,  (j*t,  eiW;  alienation  bjf,  276; 
jiiriBdiction  over,  007;  rapacity  to 
make  or  to  re<"j?iv»!  by,  097;  dillrr- 
i-nt  fonnsof,  eOU;  (uuion,  009;  uiod- 
cm  law  of,  700;  holograi'Iiic,  "M; 
nuncupative,  TOO;  by  public  <Um], 
7D1;  wriltfQ  nufiflwpMivo,  701; 
foniial,  701;  mystic,  701;  f«WK«. 
lion  of,  701;  express,  701;  implM>d, 
701 ;  olAuece  in  derogation,  703;  oan> 
junvtive,  702. 

Winc  to  &eal  Ibe  bargain,  4M. 

W'itDesos,  511. 

Woman,  (.-aiuiiclpation  of^  20;  mmli- 
tioD  of,  231;  in  pubhp  law.  223; 
"wergild"  of,  223,  n,  1;  cbaajgm 
in  condition  of,  225;  O«rmao  Mid 
Italian  law  on  statua  of,  3%; 
Matua  ht,  in  France,  227;  VeOui*- 
num  Dcerwi  of  Scnat«  on,  227; 
nuirried,  iiicapacitv  of,  7S7. 

Writing,  obligation  ny  means  at,  507; 
proof  by,  S07;  public,  60ft;  private, 
5H>. 

Writs,  of  entry.  333;  of  armrt,  (68. 

n.  4;  of  distraint,  591,     0;  of  ea- 

cumbered  uuuriagQ,  79V. 
Written  Uw.   Sm  Couhtuh  or 

WnrrTEK  Law. 

T. 

Year  md  a  day,  pwscriptiw  of,  SM; 
repiLffihafiO  of,  44S.    Stt  TstnTtt. 


"Zadiuga,"21. 
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